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Hox.  Mr.  Justice  Kelly.  January  25th,  1912. 

O'DONXEI.L  V.  TOWNSHIP  OF  WIDDIFIELD. 

Municipal  Corporationti  —  Contract  for  Construction  of  Municipal 
Works  —  Authorisation  of  Work  by  Resolution  —  Meeting  of 
Council  not  Properly  Called  or  Constituted  —  .Vo  By-laxr  —  Con- 
tract not  Erecuted — Action  for  Breach  of  Contract  f)ismissed — 
Without  Costs. 

Defendant  municipa]  council  called  for  tenders  for  certain  work 
amounting  to  $20,000.  Plaintiff  put  in  a  tender,  which  he  claimed 
was  accepted  by  the  council,  and  an  agreement  made  between  them  for 
the  carrying  out  of  the  work.  He  brought  action  claiming  $10,000 
damages  for  breach  of  contract  and  to  recover  $200  for  work  per- 
formed. 

Kelly,  J.,  held,  that  no  by-law  was  passed  by  council  awarding 
the  contract  to  the  plaintiff  or  authorising  the  making  of  it.  Nor  was 
the  contract  an  executed  contract,  and  the  defendants  in  no  way 
became  bound  by  acceptance  of  the  benefits  thereof. 

That,  as  the  plaintiff  admitted  that  whatever  work  he  did  for 
defendants  was  done  to  **  test  them  out/*  the  action  should  be  dismissed, 
but  in  view  of  the  circumstances  surrounding  the  holding  of  what  was 
intended  as  a  meeting  of  the  township  council,  and  of  the  irregularity 
and  want  of  care  shewn  in  dealing  with  a  matter  of  such  importance 
to  tJie  municipa]it3\  the  dismissal  of  the  action  should  be  without 
costs. 

Tried  at  Xorth  Bay  non-jury  sittings,  on  December 
13th,  1911. 

Peter  White,  K.(-.,  for  the  plaintiff. 

(i.  H.  Kilmer,  K.C.,  and  J.  M.  MeXamara,  K.C.,  for  tlie 
defendants. 

Hox.  Mr.  Justice  Kelly  : — By  a  proclamation  issued  by 
the  Lieutenant-Governor  of  the  province  of  Ontario  in  Coun- 
cil, dated  April  7th,  1910,  it  was  declared  that  certain  parts 
therein  particularly  described  of  the  township  of  Widdifield 
in  the  district  of  Nipissing,  should  be  withdrawn  from  that 
township  and  be  annexed  to  the  town  of  North  Bay,  and 
that  such  withdrawal  and  annexation  should  take  effect  on» 
and  after  Januarv  1st,  1911. 

VOL,  21  O.W.R.  XO.  1 — 1  ^ 
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On  August  10th,  1910,  a  by-law  was  passed  by  the  muni- 
cipal council  of  the  township  of  Widdifield,  authorizing  the 
expenditure  of  $33,000  for  the  carrying  out  of  the  work  of 
making  certain  permanent  improvements  for  the  purpose  of 
opening,  improving,  grading,  and  gravelling  certain  streets, 
the  opening,  making,  and  constructing  of  certain  storm  sew- 
ers, and  the  constructing  of  certain  waterworks  and  water- 
mains  in  that  part  of  the  township  of  Widdifield- so  to  be  an- 
nexed to  the  town  of  North  Bay,  and  providing  for  the  issue 
of  debentures  of  the  township  for  the  purpose  of  raising 
these  moneys. 

On  December  12th,  1910,  an  application  was  made  to 
Court  to  quash  this  by-law  and  the  application  was  dismissed ; 
but  on  appeal  the  by-law  was  quashed  by  the  Divisional  Court 
on  June  23rd,  1911. 

Some  time  prior  to  October  15th,  1910,  the  council  of 
the  township  proceeded  to  call  for  tenders  for  the  construc- 
tion of  the  storm  sewers  and  works  in  connection  there- 
with; and  the  plaintiff  put  in  a  tender  for  that  work,  and 
it  is  claimed  that  the  council  accepted  his  tender,  following 
which  what  is  claimed  to  be  an  agreement,  dated  October 
16th,  1910,  was  made  between  the  plaintiff  and  defendants 
the  corporation  of  the  township  of  Widdifield,  for  the  carry- 
ing out  of  the  work  so  tendered  for  by  the  plaintiff. 

* 

The  municipal  council  of  the  township  consisted  of  the 
reeve  and  four  other  members. 

Prior  to  the  opening  and  consideration  of  the  tenders, 
there  was  evidently  a  difference  of  opinion  amongst  the  mem- 
bers of  the  council  as  to  the  advisability  of  proceeding  with 
the  work,  the  reeve  and  two  other  members  being  in  favour 
of  it,  while  the  other  two  disapproved  of  it. 

When  the  time  arrived  for  opening  and  considering  the 
tenders,  the  reeve  verbally  notified  three  of  the  four  coun- 
cillors to  attend  a  meeting  of  the  council  at  his  place  of 
business  on  a  certain  day,  on  or  about  October  5th  or  6th 
1910.  The  other  councillor,  Overholt,  was  not  notified,  the 
explanation  given  by  the  reeve  being  that  at  a  regular  meet- 
ing of  the  council  held  sometime  previously,  Overholt  had 
said  he  would  not  be  satisfied  with  what  the  other  members 
of  the  council  would  do.  Overholt,  on  the  other  hand  re- 
ferring to  his  not  having  received  the  notice  of  the  meeting 
said  he  was  opposed  to  the  by-law  and  the  carrying  out  of  the 
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work  and  was  disgusted,  and  that  he  only  heard  of  the  meet- 
ing two  or  three  days  after  it  had  taken  place. 

No  business  was  done  at  the  meeting  on  the  day  for  which 
it  was  so  called,  and  it  was  adjourned  until  the  following 
day.  It  does  not  appear  certain  that  any  particular  hour 
was  named  for  the  adjourned  meeting,  one  of  the  members, 
Mcintosh,  saying  that  ten  o'clock  was  named.  His  account 
of  it  is  that  he  attended  at  the  reeve's  place  of  business,  tlie 
place- named  for  the  meeting,  at  10  o'clock  a.m.  on  the  fol- 
lowing day,  that  the  reeve  was  not  at  home,  his  son  stating 
that  he  had  gone  out  to  the  country,  that  he  (Mcintosh) 
.after  waiting  for  a  time,  went  away  and  returned  at  12 
o'clock,  and  finding  that  the  reeve  had  not  yet  returned  and 
that  there  was  no  appearance  of  a  meeting  being  held,  again 
went  away,  and  later  on  went  out  of  town. 

On  the  afternoon  of  that  day  the  reeve  and  two  other 
members  of  the  council,  namely,  Doyle  and  Irvine,  met*  at 
the  reeve's  place  of  business,  neither  Overholt  nor  Mcintosh 
being  present,  and  decided  upon  accepting  plaintiff's  tender, 
the  only  other  person  present  at  the  meeting  being  the  town- 
ship engineer. 

As  appears  by  the  evidence,  no  by-law  of  tlie  corporation 
was  passed  accepting  plaintiff's  tender  or  awarding  him  the 
contract  or  authorizing  the  making  or  signing  of  any  con- 
tract with  him,  the  only  action  of  the  council  thereon  being 
a  minute  as  follows :  ''  Moved  by  Doyle,  seconded  by  Irvine, 
that  D.  O'Donald  be  awarded  the  contract  for  laying  sewer." 
Signed  ''John  Murphy." 

The  written  record  of  what  took  place  is  of  the  most 
meagre  kind,  and,  so  far  as  the  evidence  shews,  this 
record  remained  in  possession  of  the  engineer  until  the  time 
of  the  trial,  and  no  minute  of  what  took  place  was  entered 
in  the  books  of  the  corporation,  nor  was  the  clerk  of  the 
municipality  present  at  the  meeting. 

A  term  of  the  specifications  of  the  work  on  which  the 
plaintiff  tendered  was  that  "  The  contractor  shall  commence 
actual  operations  on  the  construction  of  the  work  within 
fifteen  days  after  the  signing  of  the  contract,"  and  before 
plaintiff  signed  the  contract  there  was  added  thereto,  at 
plaintiff's  request,  the  following :  "  And  satisfactory  finan- 
cial arrangements  have  been  made  by  the  corporation." 

The  defendants  do  not  appear  to  have  taken  any  otlier 
steps  towards  proceeding  with  the  work  or  ordering  or  re- 
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quiring  the  plaintiff  to  do  so.  The  plaintiff,  however,  of 
his  own  account  did  some  work  in  December,  1910,  the 
value  of  which  he  estimates  to  be  about  $38  or  $40. 

The  evidence  does  not  satisfy  me  that  the  meeting  in 
question  was  properly  called  or  properly  constituted.  All 
members  were  entitled  to  proper  notice  of  the  meeting  and 
oJ'  the  time  and  place  of  holding  it,  and  it  cannot  be  said 
that  the  manner  in  which  this  meeting  was  convened  was  in 
accordance  with  the  necessary  requirement  in  suclt  cases. 
Even  had  it  been  properly  convened  there  was  wanting  au 
essential  requisite  to  the  making  of  the  contract  with  the 
plaintiff,  in  that  no  by-law  was  passed  awarding* the  con- 
tract to  the  plaintiff  or  authorizing  the  making  of  it. 

Section  325  of  the  Consolidated  Municipal  Act,  1903, 
provides  that  "The  jurisdiction  of  every  council  shall  be 
confined  to  the  municipality  which  the  council  represents, 
except  where  authority  beyond  the  same  is  expressly  given, 
and  the  powers  of  tlie  council  shall  be  exercised  by  by-law 
when  not  otherwise  authorized  or  provided  for.'^ 

This  section  is  in  the  exact  words  of  sec.  282  of  cli.  184, 
v..  S.  0.  1887,  which  was  well  considered  in  the  case  of 
Waierom  v.  Palmerston  (1892),  21  S.  C.  E.  556,  where  it 
wa:^  held  that  a  by-law  is  necessary  in  order  that  a  municipal 
corporation  shall  make  a  valid  contract,  even  where  the  con- 
tract is  made  under  the  seal  of  the  corporation. 

This  requirement  was  not  complied  with  in  the  case  now 
Luder  consideration.  The  transaction  was  one  of  more  than 
usual  importance  to  the  municipality,  the  proposed  contract 
contemplating  an  expenditure  of  more  than  $20,000  accord- 
ing to  the  evidence  both  of  the  plaintiff  and  of  the  engineer 
for  the  township  of  Widdi field — a  very  substantial  liability 
for  a  township  to  incur.  One  would  have  thought  that  the 
decision  to  make  such  an  expenditure  and  to  bind  the  muni- 
cipality to  an  obligation  of  that  extent  was,  to  use  the  lan- 
guage of  Mr.  Justice  Patterson,  in  Waterous  v.  Palmerston, 
"a  matter  of  sufficient  importance  to  deserve  whatever 
amount  of  deliberation  and  care  the  law  aims  at  securing  by 
requiring  the  action  of  the  council  to  take  the  form  of  a 
by-law.'* 

Xor  can  it  be  contended  that  the  contract  was  an  ex- 
ecuted contract,  or  that  the  defendants  in  any  way  became 
Innind  by  acce])tance  of  the  l)enefits  thereof.     The  plaintiff 
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admits  that  whatever  work  he  did  for  defendants  was  done  to 
'"  test  them  out." 

I  can  come  to  no  other  conclusion  than  that  plaintiff  is 
not  entitled  to  succeed,  and  I,  therefore,  dismiss  his  action. 
In  ^iew,  however,  of  the  circumstances  surrounding  the  hold- 
ing of  what  was  intended  as  a  meeting  of  the  township  coun- 
cil, and  of  the  irregularity  and  want  of  care  shewn  in  deal- 
ing with  a  matter  of  such  importance  to  the  municipality, 
the  dismissal  of  the  action  is  without  costs. 

It  was  contended  by  defendants  at  the  trial  that  plain- 
tiff's action  should  fail  on  other  grounds  shewn  in  the  evi- 
dence, such  as  the  quashing  of  the  by-law  authorizing  the  is- 
sue of  the  debentures  from  the  proceeds  of  which  it  was  in- 
tended to  pay  the  cost  of  the  work  tendered  for  by  plaintiff; 
that  plaintiff  was  not  entitled  to  proceed  with  the  work  ex- 
cept at  such  time  and  place  as  the  engineer  of  the  defend- 
ants, the  township  of  Widdifield,  should  direct,  and  that 
the  engineer  did  not  give  him  any  direction  to  so  proceed; 
and  that  the  defendants  were  bound  only  conditionally  upon 
their  making  satisfactory  financial  arrangements,  which  they 
failed  to  make. 

In  view  of  the  conclusion  I  have  come  to  for  the  rea- 
sons given  above,  I  have  not  thought  it  necessary  to  consider 
these  contentions. 


court  of  appeal. 

January  17th,  1912. 
Re  hunter. 

'Will — Construction — Residuary   Clause — Division   of   Residue   among 
Children  in  Proportion  to  Legacies — Alterations  in  Amounts  by 
Codicil — Second  Codicil — Intention — Extent  of  Rule. 

CouBT  OF  Appeal  reversed  judgment  of  Divisional  Court,  18  O. 
W.  R.  338,  24  O.  L.  R.  5.  and  declared  that  Henry  Alfred  and  David 
John  Hunter  were  entitled  to  share  in  the  residue  in  the  proportions 
that  the  sum  of  $7,000  bears  to  the  residue,  with  the  consequent 
directions. 

Gabbow  and  Mebeditu,  JJ.A.,  dissenting. 

An  appeal  from  a  judgment  of  a  Divisional  Court,  re- 
ported 19  0.  W.  R.  338,  24  0.  L.  R.  5,  affirming  a  juclj^nient 
pronounced  by  Hon.  Mr.  Justice  Middletox,  18  O.  W.  R. 
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299,  upon  one  of  the  several  questions  submitted  upon-origin- 
ating  motion  as  to  the  construction  of  the  last  will  and  testa- 
ment of  the  late  William  Henry  Hunter. 

A  number  of  questions  were  submitted  and  disposed  of, 
but  the  appeal  to  the  Divisional  Court  was  in  respect  of  one 
question  only,  viz.,  as  to  the  respective  shares  or  interests  of 
two  of  the  testator's  sons,  Henry  Alfred  Hunter  and  David 
John  Hunter,  in  his  residuary  estate. 

The  appeal  to  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

E.  D.  Armour,  K.C,  and  R.  B.  Beaumont,  for  the  ap- 
pellants. 

C.  R.  McKeown,  K.C,  for  the  executor. 
Shirley  Denison,  K.C,  for  the  widow. 
J.  R.  Meredith,  for  the  infants. 

V 

Hon.  Sir  Chas.  Moss,  C.J.O.: — The -testator,  who  de- 
scribes himself  in  the  will  and  codicils  thereto  as  a  farmer, 
was  evidently  a  man  of  very  considerable  wealth.  Judging 
from  the  many  parcels  of  land  and  the  quantity  of  pergonal 
property  disposed  of  in  specie,  as  well  as  the  numerous  pe- 
cuniary gifts  and  legacies  (amounting  to  over  $40,000)  be- 
stowed upon  children,  relatives  and  others,  it  is  safe  to  say 
that  the  will  and  codicils  disposed  of  an  estate  the  value  of 
which  probably,  exceeded  $150,000. 

It  is  evident  that  the  disposition  of  his  estate  had  been 
the  subject  of  careful  deliberation,  and  that  his  desire  was 
to  fully  express  his  wishes  and  intentions  in  regard  to  the 
interest  or  share  in  his  estate  to  be  taken  by  each  beneficiary 
named  by  him. 

A  period  of  more  than  two  years  elapsed  between  the 
execution  of  the  original  will  and  the  first  codicil,  but  the 
latter  shews  the  same  care,  deliberation  and  fullness  of  ex^ 
pression. 

And  the  final  codicil,  executed  nearly  three  years  after 
the  first,  displays  similar  characteristics.  It  may  fairly  be 
assumed  that  in  the  changed  circumstances  the  testator  gave 
full  consideration  and  attached  due  weight  to  the  position 
and  claims  of  each  of  tbe  beneficiaries  affected  by  them,  and 
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made  his  subsequent  dispositions  with  all  these  matters  be- 
fore him.  Neither  the  original  will,  nor  his  ultimate  testa- 
mentary disposition  of  his  estate  appear  to  indicate  equality 
of  division  as  the  governing  consideration.  Eather  does  it 
indicate  careful  consideration  of  all  the  circumstances. 

It  is  to  be  borne  in  mind  that  the  ultimate  wishes  of  the 
testator  are  to  be  ascertained  if  possible  by  a  proper  con- 
struction of  the  language  in  which  he  has  expressed  them; 
and  these  wishes  when  so  ascertained  constitute  his  last  will 
and  testament. 

In  DouglaS'Menzies  v.  Umphelby,  [1908]  A.  C.  224, 
their  Lordships  of  the  Judicial  Committee  say  (p.  233)  : 
'*  Whether  a  man  leaves  one  testamentary  writing  or  several 
testamentary  writings,  it  is  the  aggregate  or  the  net  result 
that  constitutes  his  will ;  or  in  other  words  the  expression  of 
his  testamentary  wishes.  The  law  on  a  man's  death  finds 
out  what  are  the  instruments  which  express  his  last  will. 
If  some  extant  writing  be  revoked,  or  is  inconsistent  with  a 
later  testamentary  writing,  it  is  discarded.  But  all  that 
survive  this  scrutiny  form  parts  of  the  ultimate  will  or  ef- 
fective expression  of  his  wishes  about  his  estate.  In  this 
sense  it  is  inaccurate  to  speak  of  a  man  leaving  \wo  wills; 
he  does  and  can  leave  but  one  will.'' 

In  connection  with  these  principles,  it  is  to  be  borne  in 
mind  that  as  enacted  by  sec.  26  of  the  Wills  Act,  R.  S.  0., 
ch.  128 — now  sec.  27  of  10  Edw.  VII.,  ch.  57-:^^very  will 
shall  be  construed  with  reference  to  the  real  and  personal 
property  comprised  in  it,  to  speak  and  take  effect  as  if  it  had 
l)een  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  appears  by  the  will. 

Further  as  regards  the  last  will  and  testament  in  ques- 
tion here,  it  is  not  unimportant  to  note  that  the  final  codicil 
concludes  with  the  following  declaration  by  the  testator :  "  In 
all  other  respects  I  conform  my  said  will  up  to  the  time 
o^  the  execution  of  this  codicil  what  constituted  the  testator's 
^ill?  It  cannot  be  said  that  the  original  will  did,  for  the 
testamentary  desires  therein  expressed  had  been  modified, 
altered  and  varied  by  the  first  codicil^  and  the  testator's  will 
expressed  up  to  that  time  could  only  be  gathered  from  the 
original  will  and  the  first  codicil.  That  codicil  is  expressed 
to  be  a  codicil  to  the  will  dated  the  13th  February,  1904. 
The  final  codicil  is  described  as  a  codicil  to  the  last  will  and 
testament  of  the  testator,  but  makes  no  reference  to  date. 
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It  is  manifest  that  this  codicil  was  intended  to  take  effect  as 
against  preceding  testamentary  dispositions,  whether  found 
in  the  original  will  or  in  the  first  codicil. 

In  the  case  of  In  re  Fraser,  Lowther  v.  Eraser,  [1904] 
1  Ch.  726,  the  effect  of  a  confirmatory  clause  in  a  codicil,  as 
well,  since  the  first  passing  of  the  provision  contained  in  sec. 
27  of  the  pres«mt  Wills  Act,  as  under  the  old  law,  is  thus 
stated  by  the  Court  of  Appeal  (p.  734) :  ''  The  effect  is  to 
bring  the  will  down  to  the  date  of  the  codicil  and  effect  the 
same  disposition  of  the  testator's  estate  as  if  the  testator  had 
at  that  date  made  a  new  will  containing  the  same  disposi- 
tions as  the  original  will,  but  with  the  variations  introduced 
by  the  various  codicils.'' 

For  this  proposition  several  authorities  are  cited,  and 
amongst  them  the  case  of  In  re  Champion,  Dudley  v. 
Champion,  [1893]  1  Ch.  101,  wherein  North,  J.,  says  (p. 
Ill)  :  "The  codicil  makes  the  will  take  effect  as  if.it  Imd 
been  executed  at  the  date  of  the  codicil.'' 

What  is  to  be  ascertained  in  the  present  case  is  the  posi- 
tion and  rights  of  the  appellants  Henry  Alfred  Hun^r  and 
David  John  Hunter,  under  the  residuary  clause  contained  in 
what  is  the  last  will  and  testament  of  the  testator  as  ex- 
ecuted and  declared  on  the  24th  of  March,  1909.  There  is 
only  the  one  residuary  clause,  and  of  course,  it  can  only 
become  eflfective  after  all  the  specific  devises,  bequests  and 
dispositions  made  by  the  will  as  a  whole  have  been  satisfied 
or  provided  for.  It  is  not  necessary  to  repeat  the  words  of 
the  residuary  clause.  The  directions  are  very  simple,  (a) 
the  whole  residue  of  every  nature  and  kind  is  given  to 
the  testator's  children;  (b)  they  are  to  share  in  it  in  propor- 
tion to  the  personal  property  "  herein  "  (that  is  in  the  will 
of  which  this  is  the  residuary  disposition),  bequeathed  to 
his  children,  but  (c)  in  calculating  the  proportions,  the 
pergonal  property  bequeathed  to  W.  H.  Earl  Hunter  is  fixed 
at  $2,000. 

In  order  to  ascertain  the  proportions  in  which  the  resi- 
duary estate  are  distributed,  it  is  only  necessary  to  find  what 
personal  property  each  child  is  entitled  to  receive  under  the 
bequests  to  them  to  be  found  in  the  will  as  it  stood  at  the 
testator's  death.  In  seeking  to  do  so,  it  is,  of  course,  proper 
to  apply  the  usual  rules  of  construction  and  find  out  what  the 
testator  has  done,  by  ascertaining  the  meaning  of  the  words 
he  has  used  and  tlie  connection  in  which  he  has  used  them. 
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Where,  a-s  here,  the  meaniDg  has  to  be  ascertained  by 
bringing  clown  to  the  date  of  the  last  codicil  what  remains 
^►f  all  the  preceding  testamentan-  instruments,  there  does 
not  appear  to  be  any  objection  to  looking  at  the  original 
testamentarv  directions.  But  it  cannot  be  a  correct  method 
of  dealing  with  the  will  to  accept  the  original  dispositions  as 
guides  to  the  influences  giWng  rise  to  changes.  The  fact  of 
changes  in  the  dispositions  formerly  made  is  prima  facie 
an  indication  of  change  of  intention.  But  as  to  what  may 
have  led  to  or  induced  the  change  of  intention,  unless  the 
testator  has  manifested  it  either  by  express  statement  oi 
very  clear  inference,  it  is  unsafe  to  seek  to  enter  into  his 
mind,  or  s])eculate  as  to  the  grounds  which  have  influenced 
him.  All  that  can  safely  be  done  is  to  take  the  later  direc- 
tions, apply  them  to  the  earlier  and  ascertain  the  result. 
The  observations  of  Fletcher  Moulton,  L.J.,  in  the  case  of 
In  re  Baden.  Baden  v.  Baden,  [1907]  1  Ch.  182,  though 
used  in  a  dissenting  judgment  are  weighty  and  well  worthy 
of  attention.  Pie  says  (p.  145) :  "  Our  law  gives  full  liberty 
of  testamentary  disposition  and  testators  avail  themselves  of 
the  liberty  to  the  full.  Courts  are,  therefore,  treading  on 
dangerous  grounds  when  they  leave  the  actual  wording  of 
the  document  and  permit  themselves  to  speculate  on  what 
is  a  probable  disposition  in  a  will." 

Dealing  in  the  light  of  the  foregoing  principles  with  the 
provisions  applicable  to  Ilenr}'  Alfred  Hunter,  we  find  that 
apart  fi:om  the  residuary  clause,  the  only  provision  relating 
to  him  is  a  bequest  included  among  a  numl)er  of  l^equests 
which  the  testator  desires  his  executors  to  pay  as  soon  as 
convenient  after  his  decease.  The  bequest  is  in  these  words: 
•*  To  my  son  Henry  Alfred  Hunter  I  give  the  sum  of  $2,- 
000."  Thus  stood  the  will  as  to  him  until  the  execution  of 
the  first  codicil  which  contained  a  direction  as  follows:  *' T 
hereby  order  and  direct  that  tlie  sum  of  $7,000  shall  be  paid 
to  my  son  Henry  Alfred  Hunter  in  the  place  and  stead  of 
the  sum  of  $2,000  bequeathed  to  him  in  my  said  will."  If 
the  testator  had  died  while  his  testamentary  dispositions 
were  in  this  form,  the  amount  of  personal  property  be- 
queathed to  Henry  Alfred  Hlmter  would  beyond  question 
lie  $7,000,  and  the  language  of  the  residuary  clause  would 
have  applied  to  the  $7,000  and  not  to  the  $2,000,  for  the 
latter  bequest  was  no  longer  to  be  found  in  the  will. 
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It  serves  no  useful  purpose,  and  as  Fletcher  Moulton, 
L.J.,  observed  (supra),  it  may  be  dangerous,  to  speculate 
as  to  the  testator's  reasons  for  increasing  the  amount  of  the 
bequest.  He  may  have  thought  this  sum  together  with  the 
greater  proportionate  share  under  the  residuary  clause  would 
place  Henry  Alfred  on  a  par  with  his  brothers  and  sisters, 
or  he  may  have  decided  for  reasons  that  appeared  good  to 
him  that  Henry  Alfred  should  take  a  greater  share  than  his 
brothers.  That  at  all  events  was  the  expression  of  his  will. 
The  only  operative  bequest  was  one  of  $7,000.  And  nothing 
was  said  or  indicated  to  alt^r  the  residuary  clause,  as  by  the 
introduction  of  a  provision  resembling  the  restriction  placed 
upon  the  proportion  to  be  taken  by  W.  H.  Earl  Hunter. 

But  when  the  testator  dealt  once  more  with  Henry  Al- 
fred's interests,  as  we  find  he  did  in  the  final  codicil,  while 
he  revokes  the  bequest  of  the  $7,000,  that  being  the  only  one 
then  extant,  he  expressly  provides  that  the  revocation  of  the 
bequest  is  not  to  apply  to  Henry  Alfred's  share  of  tlie 
testator's  estate  as  set  forth  in  the  residuarv  clause.  Wliat 
at  this  time  was  Henry  Alfred's  share  in  posse  in  the  testa- 
tor's estate,  reading  the  first  codicil  in  connection  with  the 
residuary  clause?  They  together  formed  the  expression  of 
the  testator's  will,  which  as  expressed  gave  Henry  Alfred 
$7,000.  Is  there  anything  to  be  found  in  modification  of 
that  position? 

Again,  it  is  vain  to  speculate  as  to  grounds  or  reasons. 
But  there  is  nothing  unreasonable  in  supposing  that  the 
testator  deliberately  concluded  that  the  lands  devised  to 
Henry  Alfred,  and  his  share  of  the  residuary  ])ersonal  estate, 
based  on  the  proportion  of  $7,000  as  before,  would  be  equi- 
valent to  the  sum  of  $7,000  cash  and  the  share  of  the  resi- 
duary personal  estate.  In  other  words,  that  the  lands  would 
l)e  the  equivalent  of  the  $7,Q00,  and  the  proportion  of  the 
residuary  estate  might  be  left  as  it  was  under  the  operation 
of  the  will  and  first  codicil.  But  whatever  may  have  l)een 
his  motive,  he  chose  that  Henry  Alfred  should  remain  in 
the  same  position  with  regard  to  the  residue  of  the  estate  as 
he  was  when  he  was  to  receive  a  bequest  of  $7,000  out  of  the 
personal  property.  That  was  the  only  bequest  in  Henry 
Alfred's  favour  contained  in  what  was  then  the  testator's 
will  as  gathered  from  the  two  papers  then  constituting  it. 

As  to  David  John  Hunter,  the  case  appears  to  be  even 
stronger.     When  the  language  of  the  residuary  clause  is  ap- 
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plied  to  his  case,  the  personal  property  bequeathed  to  him 
must  be  looked  for,  and  that  is  found  to  be  $7,000.  That  is 
the  only  sum  bequeathed  to  him,  and  the  only  other  benefit 
he  if*  to  receive  is  his  proportion  of  the  residue  of  which 
the  only  measure  is  the  bequest  of  $7,000. 

It  is  said  that  the  original  will  indicated  a  scheme  in  the 
mind  of  the  testator  that  each  of  his  sons  should  receive  per- 
sonal estate  to  the  extent  of  $2,000,  and  the  distribution  of 
the  residue  in  proportion  to  that  sum,  and  that  this  scheme 
will  be  disturbed  if  the  provisions  of  the  codicils  as  re- 
pects  Henry  Alfred  and  David  John  Hunter  are  given  effect 
to. '  It  may  be  that  the  testator  when  making  the  disposi- 
tions contained  in  the  original  will  had  some  such  design  in 
view,  but  it  is  evident  that  if  he  had  it  was  based  upon  a 
view  of  all  the  provisions  he  had  then  made. 

But  the  first  codicil  introduced  at  once  a  change,  not 
only  as  respects  David  John,  to  whom  lands  had  been  given, 
but  as  respects  Henry  Alfred,  to  whom  no  lands  and  nothing 
except  $2,000  had  been  given  by  the  original  will. 

If  the  testator  had  desired  to  preserve  the  proportions 
mentioned  in  the  original  will  he  could  easily  have  done  so 
by  a  process  similar  to  that  used  in  the  case  of  W.  H.  Earl 
Hunter. 

The  appeal  should  be  allowed  -and  it  should  be  declared 
that  Henry  Alfred  and  David  John  Hunter  are  entitled  to 
share  in  the  residue  in  the  proportions  that  the  sum  of  $7,- 
000  bears  to  the  residue,  with  the  consequent  directions. 

The  costs  of  the  litigation  have  hitherto  been  directed  to 
be  borne  by  the  estate,  and  in  view  of  all  the  circumstances 
it  is  proper  to  continue  that  direction,  including  the  costs 
of  this  appeal — ^the  executors'  costs  between  solicitor  and 
client. 

Hon.  Mr.  Justice  Garrow  (dissenting): — ^I  agree  with 
the  judgment  of  the  Divisional  Court.  The  several  ques- 
tions originally  involved  appear  to  be  now  narrowed  into  one 
concerning  the  proper  construction  of  the  residuary  bequest 
contained  in  the  will,  which  is  in  these  words: — 

All  the  rest,  residue  and  remainder  of  mv  estate  both 
real  and  personal,  not  hereinbefore  disposed  of,  I  give,  de- 
vise and  bequeath  to  my  children,  they  to  share  in  said 
residue  in  proportion  to  the  personal  property  herein  be- 
queathed to  my  said  children,  but  in  calculating  the  said 
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* 

proportions  the  personal  property  bequeathed  to  my  son 
W.  H.  Earl  Hunter  is  fixed  at  two  thousand  dollars. 

There  is  no  difficulty  in  understanding  this  lang^^ige. 
It  is  perfectly  plain  and  simple,  as  every  one  admits,  and  I 
am  unable  to  see  any  justification  or  excuse  for  not  apply- 
ing it  fully,  exactly  as  it  is  expressed. 

It  was  certainly  not  expressly  revoked  by  anything  ap- 
pearing in  the  codicil?.  Nor,  in  my  opinion,  was  any  im- 
plied revocation  or  alteration  effected  by  the  circumstance 
so  much  relied  on,  that  the  testator  by  the  codicils  has 
varied  the  legacies  given  in  the  will  upon  which  originally 
it  was  intended  that  the  shares  in  the  residue  should  be 
ascertained.  A  codicil,  in  the  absence  of  express  words, 
only  varies  a  will  to  the  extent  that  may  be  necessary  to 
give  full  effect  to  the  codicil.  It  by  no  means  seems  to 
follow  that  because  the  testator  by  a  codicil  substituted  a 
larger  pecuniary  legacy  than  that  given  in  the  will  he  also 
intended  to  increase  the  legatee's  share,  in  competition  with 
the  other  legatees,  in  the  residue. 

Such  a  result  might,  of  course,  follow  as  the  result  of 
language  indicating  such  an  intention,  as  was  apparently 
the  case  in  Ee  CouH/iuld,  47  L.  T.  E.  647,  where  in  a  case 
in  some  'respects  not  unlike  this,  Kay,  J.,  found  in  the  lan- 
guage of  the  will  and  codicil  enough  to  justify  him  in  his 
carefully  considered  opinion  in  reaching  such  a  conclusion. 
But,  from  a  perusal  of  the  case,  it  is 'quite  obvious  that 
while  there  is  a  general  similarity  in  the  two  cases,  there 
are  also  material  differences.  There  the  testator  had  said 
in  the  codicil  that  he  revoked  the  former  legacies  in  ques- 
tion, and  in  substitution  for  and  not  in  addition,  gave  the 
new  and  larger  legacies  "  subject  nevertheless  to  such  trusts 
and  provisions  as  were  declared  in  the  will  .  .  .  and  in 
the  same  manner  as  if  they  were  repeated.''  These  words 
and  particularly  those  which  I  have  put  in  commas,  Kay, 
J.,  regarded  as  very  material.  And  from  them  and  the 
general  scope  of  the  will,  concluded  that  the  proper  con- 
struction was  to  read  the  substitution  as  intended  to  be  a 
substitution  for  all  purposes,  including  the  ascertainment 
of  the  shares  of  the  legatees  in  the  residue.  There  are  no 
words  of  similar  purport  in  this  case.  All  we  find  here  is 
a  bare  cancellation  of  the  former  legacy,  and  in  its  ''  place 
and  stead  "  a  new  and  larger  legacy  given.  So  that  I  agree 
with  Teetzel,  J.,  that  Re  Courtauld  is  not  an  authority  in 
favour  of  the  appellant's  contention. 
r  would  dismiss  the  appeal. 
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HoK.  Mr.  JrSTicE  Meredith  (dissenting)  : — It  is 
better,  in  all  such  eases  as  this,  to  proceed,  in  the  first  place, 
upon  the  fundamental  principle,  and  cardinal  rule  of  con- 
struction :  that  is  to  find  out  what  the  testator  meant  from 
the  words  which  he  has  used,  and  that  is  from  all  the  words. 
Tie  wing  the  whole  surrounding  material  circumstances 
from  the  testator's  point  of  view  at  the  time  when  the  will 
was  made  as  much  as  is  possible;  not  to  begin  by  studying 
other  wills,  and  interpretations  of  them,  but  leaving  that 
to  be  done  thoroughly  when  the  will  in  question  lias  been 
first  studied;  if  for  no  other  reason,  because  there  is  some- 
times some  danger  of  a  disposition  to  Hi  one  case  into  an- 
other, though  one  may  be  round  and  the  other  square,  too 
much  anxiety  to  find  a  case  in  point,  even  though  we  may 
all  know  that  it  is  said  that  there  are  no  two  blades  of  grass 
alike,  and  there  are  undoubtedly  verv  few  wills  here  that 
are  quite  alike — mutual  wills,  'which  would  have  such  a 
tendency,  never  having  been  muth  in  vogue  in  this  province : 
and  when  one  comes  to  think  of  it  it  is  apparent  that  there 
mu?t  be  great  danger  of  a  misfit  in  ap])lying  the  mind  of 
one  man  expressed  in  his  will  in  darker  ages  to  control 
the  will  of  another  made  in  the  present  day,  and  the  more 
so  when  we  cannot  be  pure  that  it  is  the  will  of  the  one  man 
when  reallv  it  mav  be  the  will  of  him  or  them  who  inter- 
preted  such  will.  Cases,  and  rules  of  construction,  may, 
and  indeed  must  be  of  great  assistance:  but  they  can,  and 
must  be,  very  dangerous  guides  if  we  forget  the  governing 
principle  that  it  is  not  the  meaning  of  some  other  will  but 
is  the  meaning  of  that  in  question  which  must  be  learned 
and  to  which  effect  must  be  given. 

We  have  here  to  deal  only  with  the  gift  of  the  residue 
of  the  testator's  sons;  but  if  we  w^ere  to  close  our  eves  to 
all  else  that  is  contained  in  the  will  and  codicils  in  question, 
and  to  the  surrounding  circumstances,  we  would  run  much 
danger  of  taking  the  road  how  not  to  construe,  rather  than 
the  road  how  to  construe,  the  will.  It  does  not,  however, 
seem  to  me  to  be  necessarv  to  refer  to  context,  or  to  circum- 
stances,  to  any  great  extent,  in  order  to  grasp  the  meaning 
of  the  will,  and  the  real  mind  of  the  testator  in  respect 
of  the  matters  here  in  question. 

The  general  scheme  of  them,  in  respect  of  the  testator's 

'  children,  was  first  an  equitable  division  of  his  lands  among 

his  sons;* and  it  does  not  disprove  that  Fcheme  merely  be- 
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cause  one  of  his  sons  seems,  in  his  eyes,  to  have  worn  a  coat 
of  many  colours,  nor  because  another  was  not  counted  among 
those  among  whom  (ho  division  was  made:  such  circum- 
stances may  only  the  more  draw  attention  to  the  equity, 
which  was  in  his  mind,  as  well  as  elsewhere,  equality. 

The  next  noticeable  feature,  in  this  respect,  is  that 
]khere  was  absolute  equality  provided  for  between  his  sons, 
in  the  pecuniary  legacies  given  to  them,  and  in  the.  residu- 
ary bequest.  That  was  I  think,  clearly,  the  reason  for  the 
limitation  of  his  "Benjamin's'^  share  in  the  residue:  this 
son  was,  under  the  will  to  take  other  personal  property  than 
money;  the  other  sons  were  not;  the  provision  fixing  the 
measure  of  the  gifts  of  the  residue  was  "  in  proportion  to 
the  personal  property,*'  not  to  the  pecuniary  legacies;  so 
that,  to  put  them  all  on  quite  the 'same  footing,  it  was  neces- 
sary to  provide  that  the  favoured  son's  proportion  should 
be  based  upon  the  same  sum  as  that  of  each  of  the  others. 
I  can^find  no  warrant  for  the  contention  made  in  the  4th 
par.  of  the  reasons  for  this  appeal;  on  the  contrary  this 
circumstance  makes  against  the  appellants. 

Under  the  will  the  son  David  was  to  get  his  specified 
share  of  the  real  estate,  his  equal  legacy  of  $2,000,  and  his 
share  of  the  residue,  if  any — for  the  will  provides  for  a  de- 
ficit as  well  as  for  a  residue — with  the  same  complete  equality. 
By  the  first  codicil,  the  only  alteration  of  the  will  af- 
fecting this  appellant,  the  devise  to  him,  contained  in  the 
will,  for  reasons  expressed  in  the  codicil — one  of  them  be- 
ing that  the  testator  had,  after  the  making  of  the  will,  dis- 
posed of  part  of  the  land  comprised  in  this  devise,  was  re- 
voked, and  the  supi  of  $7,000  was  bequeathed  to  him  in  "  the 
place. and  stead"  of  the  $2,000  legacy. 

It  was  contended,  for  the  appellants,  that  a  rule  of 
construction  requires  that  when  one  legacy  is  given  as  a 
mere  substitution  for  another  it  must  be  held  to  be  subject 
to  all  the  incidents  of  the  first  gift;  and  the  Divisional 
Court  expressly  recognised  such  a  general  rule;  but  I 
would  much  prefer  to  put  it,  in  the  words  of  the  present 
Master  of  the  Rolls,  that  "on  general  principles,"  in  a 
simple  case,  the  later  gift  is  subject  to  the  incidents  of  the 
earlier  gift:  it  all  depends  upon  the  will  of  the  testator  to 
be  ascertained  on  the  fundamental  principle. 

The  rule,  as  stated  in  the  Divisional  Court,  would  l/o 
quite  too  narrow  an  one:  it  could  not  apply  to  this  case 
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because  no  one  could  say  that  the  residuary  bequest  was  an 
incident  of  the  pecuniary  legacy;  it  is  an  entirely  separate 
gift  even  though  its  measure  depends  on  the  amount  of 
the  pecuniar}'  legacy. 

One  can  readily  suggest  many  cases  in  which  the  char- 
acter of  the  gift  in  the  first  place  would  govern  it  in  the 
S€»coud  place,  as  well  as  many  in  which  it  woull  not,  but  all, 
I  think,  simply  because  the  testator's  intention  sufficiently 
appears. 

The  broader  way  of  putting  it  would  include  the  appel- 
lants' cases:  if,  by  the  cardinal  rule  of  construction,  it  can 
be  found  that  that  which  they  contend  for  was  that  which 
the  testator  meant,  effect  should  be  given  to  their  contention. 

But  to  adopt  a  somewhat  hackneyed  mode  of  expression 
there  are  substitutions  and  substitutions;  anl  though  it  may 
not  be  "  as  plain  as  the  nose  on  your  face  " — in  some  in- 
stances— ^I  cannot  think  that  anyone  can  reasonably  doubt 
that  the  additional  $5,000  was  givei^  in  "  substitution  "  for 
the  land  devised  to  David  in  the  will,  and  by  the  codicil 
taken  away  from  him  in  the  revocation  of  that  devise, 
land  which  in  no  case  was  to  affect  the  amount  of  the  re- 
siduary bequest:  and  I  can  imagine  no  good  reason  for 
holding,  and  I  cannot  believe,  dealing  with  the  case  on  the 
fundamental  principle,  that  it  was  the  intention  of  the 
testator  that  the  $5,000,  thus  given  was  to  effect  the 
exactly  even  division  of  the  residue  as  far  as  the  sons  were 
concerned. 

For  some  reason,  not  in  any  way  made  apparent,  the 
other  appellant — the  son  Henry — ^was  devised  nothing  by 
the  will;  whether  it  was  because  he  was  the  opposite  of 
Ben^'amin,  or  whatever  the  reason  may  have  been,  we  get 
no  aid  from  it;  but  when  the  first  codicil  was  made  that 
was  repaired;  immediately  after  readjusting  David  as  I 
have  mentioned,  the  testator  gave  to  Henry,  in  the  same 
words,  exactly  the  same  as  that  which  was  thus  given  to 
David.  All  the  circumstances  point  unerringly  to  equality; 
the  taking  away  of  the  land  from  David  was  made  good  by 
the  $5,000;  and  the  lack  of  a  devise  to  Henry  was  made 
good  by  the  $5,000  more  coming  to  him  under  this  codicil. 
I  cannot  think  that  the  most  contentious  mind  would  con- 
tend that,  by  this  codicil,  these  two  sons  were  not  to  be 
jmt  upon  an  absolute  equality;  and  so,  if  I  am  right  as  to 
f*ither,  I  am  right  as  to  both. 
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But  that  is  not  all;  in  the  second  codicil  Henry,  at  last, 
is  given  land;  but  of  course  with  a  withdrawal  of  corres^ 
ponding  money  gifts;  as  the  codicil  expresses  it,  the  lands 
are  given  "  in  lieu  '^  of  the  bequest :  adding  further  evidence 
to  the  already  very  evident  scheme  of  the  testator  of 
equality  as  to  lands  and  equality  as  to  money;  the  residue 
to  be  affected  onlv  bv  the  even  shares  of  the  monevs,  as  far 
as  the  sons  were  concerned,  the  lands,  and  that  which  stood 
in  place  of  lands,  to  have  no  effect  upon  it. 

The  last  codicil  reserves  Henry's  right  to  his  sliare 
under  the  residuary  bequest  contained  in  "my  said  will*'; 
the  **  said  "  will  being  "  the  last  will  and  testament  of  me  "^ 
the  testator.  The  reference  to  the  residuary  bequest  is 
of  course  a  reference  to  the  original  will ;  the  only  residuary 
bequest  of  the  testator  is  contained  in  that  document.  The 
words  '*  my  said  will  ^'  may  of  course  have  been  employed 
by  the  testator  to  describe  the  will  itself  in  one  place,  and 
the  will  and  codicil  in  another;  such  inaccuracies,  from  the 
strictly  accurate  point  of  view,  are  by  no  means  unknown.  T 
would  not  grasp  at  literary  straws  where  the  outstanding 
and  controlling  features  are  so  plain,  and  in  documents  not 
overflowing  with  grammatical  accuracy  or  literary  elegance. 
If  these  lesser  th'ngs  were  alone  to  be  considered  it  might 
follow  that  no  judgment  could  be  given  in  this  case  for 
want  of  grammatical  accuracy.  I  do  not  think  that  these 
words  ^' my  said  will,''  contained  in  the  last  codicil,  help, 
or  hurt,  either  side  very  much. 

Nor  do  I  put  much  weight  upon  the  word  "herein," 
contaned  in  the  residuary  bequest;  though  like  words  seem 
to  have  had  much  weight  in  the  decision  of  the  case  of 
TMl  V.  Oraeme,  9  Sim.  515,  adversely  to  a  contention  such 
:is  the  appellants  make  here:  see  also  Earh/  v.  Benhoir.  2 
Coll.  342;  and  Radhurn  v.  Lewis,  3  Beav.  450,  but,  again, 
there  are  cases  and  cases;  and  it  may  be  true  none  of  the- 
cases  is  as  much  like  this  ease,  as  two  blades  of  grass  are' 
like  one  another:  and  yet  they  are  something  in  the  re- 
spontlent's  favour. 

The  contention  that  the  original  pecuniary  bequests  to- 
the  appellants  cannot  be  looked  at  for  any  purpose,  l^einir 
in  effect  revoked  by  the  first  codicil,  could  not  help  them 
if  it  were  right  because  the  codicil,  upon  which  their  pre- 
sent rights  depend,  must  of  course  be  looked  at,  and  it  pro- 
claims what  such  or'ginal  bequests  were:  but  I  would  Ix*- 
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very  sorry  to  think  that  in  no  case  can  a  revoked  part  of 
a  will  be  looked  at  with  a  view  to  finding  the  testator's 
meaning;  that  the  Courts  must  blind  themselves  to  that 
which  cannot  but  be,  in  some  cases,  of" great  aid  in  the' due 
performance  of  their  tasks  in  such  cases  as  this;  as  a  like 
method  is  in  the  interpretation  of  the  statute  law  and  in 
other  cases. 

I  decline  to  give  to  the  codicils  any  greater  revocatory 
effect  than  their  words  make  necessary.  I  also  decline  to 
look  only  at  two  sets  of  figures,  one  in  the  will  and  the 
other  in  the  codicils,  in  seeking  the  tetator's  intention  upon 
the  que.sticms  involved  in  this  appeal.  To  look  at  the  whole 
will  is  anything  but  guessing  at  the  testator's  state  of  mind; 
disregarding  anything  in  the  will  or  codicil  that  throw? 
light  upon  the  subject  and  concentrating  the  mind  upon 
one  provision  only,  is  in  cases  of  doubt,  likely  to  lead  to 
error.  If  we  would  see  and  understand  this  will-picture, 
and  all  it  was  intended  to  convey,  we  must  not  be  capti- 
vated, like  the  savage,  by  primary  colours,  only,  but  must 
give  to  all  tones  their  due  weight  in  the  whole  scheme. 

I  would  dismiss  the  appeal:  though,  if  this  case  were 
Courtauld's  case,  I  would  probably  likewise  dismiss  the 
appeal:  neither  can,  by  reason  of  their  differences,  control 
the  other. 

Hon.  Mr.  Justice  Magee:— The  will  in  this  case  is 
dated  13th  February,  1904.  The  testator  died  on 
the  24th  May,  1910.  In  those  six  years  there  was  oppor- 
tunity for  change  not  only  in  the  amount  and  items  of  his 
estate  but  in  the  circumstances  of  his  children  and  his 
views  of  their  reasonable  expectation  or  needs  of  benefits 
or  further  benefits  at  his  hands.  And  we  find  him  making^ 
changes  in  the  disposition  of  his  estate.  The  first  codicil 
is  dated  22'nd  June,  1906,  and  was  evidently  made  partly 
in  consequence  of  some  alterations  in  his  estate,  by  sale 
and  purchase  and  partly  because  of  the  death  of  some  bene- 
ficiaries and  partly  on  reconsideration  of  the  claims  of  his 
children.  The  second  codicil  is  dated  24th  March,  1909, 
and  affected  onlv  his  children. 

• 

The  testator  had  considerable  land  and  personal  prop-r 
erty.  He  had  been  twice  married.  He  mentions  in  his 
will   six   sons,    David,    Henry,    Earl,   James,    Gordon    and 
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Bryson,  and  four  daughters  of  whom  two  were  married 
and  a  son  of  another  daughter.  Of  the  six  sons  the  last 
mentioned  four  were  evidently  minors.  They  are  said  to 
he  fchildren  of  the  second  marriage.  He  expressly  devises 
among  five  of  the  sons  nineteen  farm  half  lots,  two  quarter 
lots  and  fifty  acres  more,  and  then  directs  all  the  balance 
of  his  real  estate  to  be  sold.  In  the  division  of  the  speci- 
fied lots  among  his  sons  there  is  apparently  great  inequality 
if  one  might  say  so  without  having  values.  Some  are  given 
absolutely,  some  with  restraint  on  selling,  and  some  only 
for  life  with  remainder  only  to  sons  of  the  devisee.  One 
son  Henry  gets  none  at  all  except  a  remote  possibility  of  a 
life  estate.  David  and  his  family  only  get  two  halt  lots 
and  in  the  case  of  each  of  the  six  sons  if  he  leaves*  no  son 
surviving  fc^ome  of  the  property  goes  over  to  one  of  his 
brothers  and  not  to  his  daughters.  In  the  chances  to  arise 
out  of  failure  of  sons  there  is  no  equality.  James  would 
get  EarFs  share  and  his  own.  Gordon  would  get  all  three, 
Bryson  all  four,  and  Henry  the  same  four  without  the  other 
brother  or  brothers  sharing.  Then  he  makes  six  bequests 
of  $2,000  each  one  to  each  of  his  six  sons.  Then  to  his 
daughters  he  gave  no  land  but  to  one  unmarried  daughter 
$5,000  and  a  piano,  to  another  also  unmarried  $5,000,  a 
married  one  $3,500,  and  to  another  a  life  interest  in  the 
income  from  $3,000  the  principal  of  which  would  go  to  her 
children,  and  he  gives  to  the  son  of  another  daughter 
$1,500.  These  pecuniary  legacies  to  his  sons,  daughters 
and  grandson  amount  to  $30,000.  Among  his  own  brothers 
and  sisters,  nephews  and  nieces  he  gave  $9,000  in  varjang 
sums,  and  he  bequeathed  $2,000  in  fifteen  other  legacies  of 
sundry  amounts.  Besides  these  he  gave  $10,000  to  the 
children  by  the  second  marriage  upon  their  mother's  death, 
she  having  the  income  therefrom  during  her  life.  He 
directed  that  "  the  sums  herein  bequeathed "  to  the  chil- 
dren of  his  first  marriage  were  to  take  precedence  of  all 
other  legatees  "  herein  mentioned  "  as  to  the  time  of  pay- 
ment. 

Beside  making  these  pecuniary  bequests  which  foot  up 
to  $51,000  and  giving  specific  legacies  of  chattels  and  some 
income  from  EarFs  land  to  his  wife  he  gave  for  or  to  Earl 
at  his  majority  a  quantity  of  farm  stock,  implements  and 
provender  evidently  worth  over  $2,000  on  the  homestead 
farm.     Then  he  puts  in  a  proviso  that  in  the  event  of  his 
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personal  property  being  insufficient  to  pay  all  the  legacies 
*•  herein  mentioned "  they  should  abate  proportionately. 
Finally  he  adds  the  clause  now  in  question.  "AH  the  rest, 
residue  and  remainder  of  my  estate  both  real  and  personal 
not  hereinbefore  disposed  of  I  give,  devise  and  bequeath  to 
mv  children  they  to  share  in  said  residue  in  proportion  to 
the  personal  property  herein  bequeathed  to  my  said  chil- 
dren, but  in  calculating  the  said  proportions  the  per- 
sonal property  bequeathed  to  ray  son  W.  H.  Earl- Hunter  is 
fixed  at  two  thousand  dollars.^'  Evidently  this  last  sen- 
tence was  intended  to  prevent  Earl  ranking  on  the  residue 
in  respect  of  the  other  pergonal  property  bequeathed  to  him. 

Here  then  we  have  legacies  among  the  ten  children  vary- 
ing from  the  income  for  life  of  $3,000  to  $2,000,  $3,500, 
$5,000,  $5,000  with  a  piano,  and  $2,000  with  a  postponed 
interest  in  $10,000,  and  one  getting  that  with  chattels 
worth  over  $2,000  as  well.  And  the  residue  was  except  as 
1  mited  in  the  case  of  Earl  to  be  divided  in  those  unequal 
I  roportions. 

I.«ooking  at  the  provision  for  possible  insuflBciency,  it 
would  seem  that  in  1904  the  testator  considered  his  personal 
estate  not  specifically  bequeathed  would  be  about  $51,000. 
Tf  one  may  hazard  a  conjecture  where  conjectures  are  dan- 
gerous he  was  in  effect  saying:  '^  I  have  about  $51,000  out- 
side-of  my  goods  and  lands  which  I  have  devised  specially. 
I  will  give  $11,000  outside  of  my  wife  and  children.  I  will 
give  my  wife  the  income  from  $10,000  but  subject  to  the 
postponement  of  that  $10,000;  the  other  $40,000  I  divide 
among  my  children  in  these  varying  amounts  and  I  doubt 
if  there  will  be  any  balance,  but  if  there  should  be  "  let 
them  divide  it  not  equally  but  in  the  same  proportions  in 
which  they  get  the  $40,000." 

Then  comes  the  first  codicil.  He  had  purchased  some 
other  properties,  disposed  of  part  of  the  lands  devised  to 
David  and  part  of  those  devised  to  Bryson,  so  he  ^cancels 
the  devises  of  the  parcels  so  disposed  of  without  giving  any 
reason  he  takes  awav  the  remainder  of  David's  land  and 
adds  it  to  Bryson's  devise  and  adds  a  quarter  lot  to  Gor- 
don's giving  him  a  life  estate  with  remainder  to  his  sons. 
Legatees  of  $1,050  had  died,  so  he  cancels  those  bequests 
reduces  another  by  $50  and  makes  a  change  in  the  bequest 
to  a  sister.  Then  he  makes  a  bequest  to  David  in  these 
word*? :  "  I  herebv  order  and  direct  that  the  sum  of  $7,000 
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shall  be  paid  to  iny  son  David  John  Huni'T  in  the  place 
and  stead  of  the  sum  of  two  thousand  do  ars  bequeathed 
to  h^oi  by  my  said  will/'  And  he  made  anothep  bequest  of 
like  amount  to  Henry  in  siiii  lar  words.  He  cancels  the 
clause  as  to  priority  between  tKe  children  of  the  two  mar- 
riages, but  the  clause  as  to  insufficiency  of  his  estate  is  not 
disturbed. 

This  bequest  to  David  though  it  may  have  been  given 
(o  him  to. make  up  for  the  land  taken  from  him  is  not  stated 
to  be  in  lieu  of  the  land  but  in  the  place  and  stead  of  the 
$!&',000  of  money.  Henry  who  had  practically  got  no  land 
was  not  losing  anything  and  so  the  increase  of  $5,000  was 
a  direct  benefit. 

Here  then  we  find  the  testator  rearranging  his  estate 
in  view  of  the  changed  conditions  and  change  of  mind  but 
again  with  no  sign  of  equality.  Two  sons  get  $7,000  each 
but  no  land,  two  daughters  $5,000  each,  another  $3,500, 
another  with  her-  children  $3,000,  and  four  sons  $2,000, 
beside  the  specific  legacies  to  one  son  and  one  daughter  and 
beside  the  remainder  in  $10,000  to  the  children  of  the  sec- 
ond marriage  only. 

This  first  codicil  raised  the  whole  question  which  is  here 
for  decision.  That  question  is — did  the  testator  by  this 
substitution  of  $7,000  for  $2,000  to  David  and  Henry  in- 
tend that  they  should  share  in  any  possible  residue  in-  that 
increased  proportion. 

But  we  are  not  left  to  it  alone.  Comes  the  second  codicil 
in  which  he  gives  his  daughter  Sarah  a  life  interest  in  a 
half  lot  with  remainder  to  one  of  three  brothers  if  living, 
and  he  revokes  "the  bequest  in  my  said  will  in  favour  of 
my  son  Henry  Albert  Hunter  and  in  lieu  thereof  "  gives 
him  a  section  of  land  in  Alberta  and  gives  him  another  sec- 
tion there.  The  codicil  proceeds:  *'*  This  revocation  of  the 
bequest  hi  my  said  will  in  favour  of  my  said  son  Henry 
Albert  is  not  to  apply  to  his  share  of  my  estate  as  "  set 
forth  in  the  residuary  paragraph  of  my  said  will.  In  all 
other  respects  I  do  confirm  my  said  will.^' 

This  second  codicil  is  of  importance  as  shewing  that 
he  considered  the  will  and  first  codicil  as  being  his  will. 
It  clearly  was  not  the  $2,000  which  he  was  taking  away 
from  Henry  but  the  $7,000,  and  he  speaks  of  it  as  being 
"the  bequest  in  my  said  will."  But  the  codicil  shews 
more.     The  testator  evidently  feared  that  by  this  revoca- 
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tion  there  would  be  no  personal  property  bequeathed  to 
Henry  and  therefore  Henry  would  not  even  get  a  share  of 
any  surplus  and  so  he  guards  against  that  by  saying  that 
Henry  shall  still  share  in  th^  residue.  That,  I  think,  shews 
that  he  considered  that  the  division  would  be  in  proportion 
to  their  legacies  as  settled  not  merely  by  the  original  will 
standing  alone  but  by  the  will  and  codicils  taken  together 
as  he  himself  took  them  as  being  his  will,  and  that  if  the 
legacy  were  cancelled  the  share  in  the  residue  would  go 
nith  it  unless  he  provided  otherwise.  Then  he  goes  on  to 
confirm  "my  said  will.'^  What  will?  Certainly  not  the 
original  will  but  the  will  and  codicil  which  together,  he 
made  his  will. 

I  think  this  second  codicil  is  strong  evidence  that  he 
had  by  his  will  given  David  and  Henry  each  $7,000  and 
that  those  legacies  stood  as  indeed  the  second  codicil  said 
they  stood  "'  in  the  place  and  stead ''  of  the  $2,000  and  as 
if  written  and  '^  herein  bequeathed ''  in  the  original  will 
which  should  be  read  with  that  substitution. 

It  was  pressed  upon  us  that  the  will  evidenced  an  in- 
tention of  equality  among  the  sons,  a  simple  principle  of 
levelling  which  the  testator  had  in  mind  and  which  should 
not  be  lightly  disturbed.  But  there  is  no  basis  for  that 
ailment.  The  facts  are  to  the  contrary.  I  have  sum- 
marized the  effect  of  the  ^vill  with  a  view  to  that  assertion. 
True,  he  gave  each  son  $2,000  and  it  may  incidentally  be 
noticed  that  he  did  not  put  them  all  in  one  clause  but  men- 
tions each  separately  as  if  giving  each  separate  consider- 
ation. But  he  does  not  make  the  residue  divisible  upon  the 
basis  of  that  equality  of  those  six  legacies.  He  divides 
it  on  the  basis  of  the  whole  personalty  given  to  them  re- 
spectively. He  had  present  to  his  mind  the  effect  of  doing 
so.  for  he  limits  Earl  to  a  basis  of  $2,000  but  did  not  limit 
his  brothers  of  the  second  marriage  who  would  also  share 
in  the  $10,000  after  their  mother's  death.  So  that  among 
the  six  brothers  we  are  in  the  will  itself  getting  three  dif- 
ferent rankings.  Where  is  the  sign  of  equality?  Leaving 
aside  ver\'  unequal  division  of  the  realty  we  look  for  it  in 
vain.  As  between  the  daughters  no  two  alike.  As  be- 
tween the  daughters  and  sons  palpable  inequality.  As  be- 
tween the  sons  of  the  first  marriage  and  tfiose  of  the  second 
$10,000  more  given  to  the  latter  by  the  will  somewhat 
e<|Tialized  by  the  first  codicil  and  again  made  unequal  by 
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the  second,  and  as  between  the  latter  themselves.  Earl  is 
given  more  and  ranlys  for  less  than  his  brothers.  And  as 
regards  all  the  children  they  are  to  share  in  the  residue  not 
in  proportion  to  the  total  property  each  gets  but  only  the 
personal  property.  It  is  not  often  one  meets  with  a  will 
with  more  apparent  inequality.  Had  we  found  in  the 
original  will  the  legacies  of  $7,000  to  David  and  Henry  in- 
siead  of  the  $2^,000  one  wotild  not  be  surprised  or  have 
felt  it  unjust.  Henry  was  getting  practically  nothing  else. 
It  might  or  might  not  have  been  unjust  but  for  all  that 
appears  it  would  }]ave.been  more  just  than  the  $*2  000.  No 
argument  can  be  based  on  injustice  or  inequality  as  regardj^ 
either  David  or  Henry  and  under  the  wording  of  the  first 
codicil  the  rights  of  both  are  on  the  same  footing  as  to  the 
residue.  In  view  of  the  care  taken  in  the  second  codicil 
as  to  the  residue  it  is  evident  that  the  testator  had  chosen 
his  words  in  the  first  codicil  and  still  approved  of  them. 
He  could  as  readily  have  given  David  and  John  each  a 
further  $5,000  but  he  gave  the  $7,000  "in  the  place  and 
stead '^  of  the  $2,000  indicating  as  I  think  that  it  should 
be  read  into  his  will  as  if  originally  so  written. 

In  my  opinion  the  true  deduction  from  the  will  "and 
codicil  is  this:  The  testator  was  directing  his  unspecified 
real  estate  to  be  sold  and  thereby  turned  into  personalty 
and  had  from  time  to  time  his  own  idea  of  the  value  of  his 
estate.  He  inserted  and  left  standing  in  his  will  the  pro- 
vision for  its  possible  insufficiency.  By  the  codicils  he  was 
adapting  his  dispositions  to  the  varied  conditions  of  his 
estate.  In  effect  he  wa^  saying  at  each  of  the  three  stages: 
On  the  assumption  that  my  estate  is  so  much  I  specify  the 
amount  my  children  will  get  out  of  that  total.  There  may 
not  be  enough  but  there  may  be  more  and  if  so  let  them 
take  it  in  the  same  pro])ortions  and  not  equally.  That 
seems  to  me  to  be  the  substantial  intention  throughout  and 
the  one  which  he  meant  to  give  effect  to  and  the  wording 
of  both  the  first  and  second  codicils  seems  to  me  to  support 
it  and  shew  that  he  was  at  each  stage  considering  the  case 
of  each  child  by  itself  and  not  attempting  any  general 
system  of  equality.  Su<h  a  scheme  is  a  reasonable  one 
and  I  do  not  think  any  argument  against  the  appellants 
can  be  drawn  upon  the  ground  that  the  construction  put 
forward  by  them  would  be  an  obvious  interference  with  an 
('(|uality  plan  which  never  existed. 
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In  connection  with  the  deductions  which  are  as  I  think 
to  be  drawn  from  the  codicils  another  fact  is  worthy  of  note. 
By  the  will  the  sums  "  herein  bequeathed ''  to  the  childrcA 
of  the  first  marriage  were  to  be  paid  first.  But  so  soon 
as  he  makes  their  bequests  $10,000  more  by  the  first  coydicil 
he  cancels-  that  direction.  The  inference  most  obviously 
suggested  though  not  perhaps  a  very  strong  one  would  seem 
to  be  that  he  considered  the  $14,000  was  to  be  looked  on 
as  "herein  bequeathed''  and  it  would  be  unfair  to  have 
priority  for  so  much. 

The  case  of  Tn  rs  Ooxirtauld's  Estate,  47  L.  T.  R.  647, 
does  not  seem  to  me  so  strong  as  the  present  one  in  its 
indication  of  the  testator's  intention.  Of  course  each  tes- 
tamentary document  must  be  considered  upon  itself  and 
its  surroundings.  Seldom  are  two  alike.  Tn  the  Courtauld 
case  the  legacy  was  actually  revoked  and  then  the  larger 
one  given  in  '^substitution."  Those  words  are  certainly 
not  more  indicative  of  intention  than  "in  the  place  and 
stead  of ''  which  we  find  here  and  which  effect  the  substitu- 
tion without  revocatioiv.  Then  in  the  case  referred  to  the 
words  "  in  the  same  manner  as  if  they  were  here  repeated  " 
did  not  apply  to  the  gift  but  to  the  "irusts  and  provisions  '' 
which  were  to  govern  it  and  which  were  indeed  thus  there 
repeated  in  short  form  as  if  it  were  necessary  to  repeat 
them  in  the  codicil,  instead  of  treating  Jhem  as  being  stated 
in  the  will  and  still  appficable  because  it  was  only  a  sub- 
stitution of  one  amount  for  another.  It  appears  to  me 
that  the  testator's  understanding  of  his  own  words  is  more 
clearly  indicated  by  the  codicils  here  which  shew  that  he 
treated  the  words  of  the  codicil  as  written  in  the  will  and 
not  the  words  of  the  will  as  written  in  the  codicil. 

I  fully  agree  with  the  views  and  reasons  of  my  Lord 
the  Chief  Justice  and  would  allow  the  appeal. 
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divi8i0xal  coubt. 

Januaby  24th,  1912. 
SINGER  V.  RUSSELL. 

Principai  and  Agent— Agvnfs  Cammi^Bion  on  8fUe  of  Land — Implied 
Promise — Taking  Benefit  of  AgenVa  Exertions  in  Finding  Pur- 
chaser— Findings  of  Trial  Judge — Appeal  Dismissed. 

DiTisioXAL  CouBT,  hefd,  that  slight  services  in  bringing  together 
the  parties  so  as  to  result  in  a  sale  is  sufficient  to  entitle  an  agent  to 
his  commission  on  the  sale  of  lands. 

Burchell  v.  Gotrery.  C.  R..  [1910]  A.  C.  250»  followed. 

An  appeal  from  a  judgment  of  His  HoxorR  JrooE  Den- 
ton, of  York  County  Court,  dated  9th  November,  1911,  in 
favour  of  plaintiff,  a  real  estate  agent,  for  the  sum  of  $187.50, 
for  commijision  at  SVs  per  cent,  on  $7,500,  on  a  sale  by  the 
defendant  to  one  JBadali  of  real  estate  on  Queen  street,  in  the 
citv  of  Toronto. 

« 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Riddell  and  Hon. 
Mr.  Justice  Sutherland. 

D.  Maodonald,  for  the  defendant,  appellant. 
J,  y{.  Fergusoli,  for  the  plaintiff,  respondent. 

Hon.  Sir  *Tohn  Boyd.  C.  : — One  Black,  a  tenant  of  the 
corner  lot  (Qween  street  and  TiOgan  Avenue),  called  atten- 
tion to  the  lot  in  conversation  with  Badali,  who  became  the 
purchaser,  and  told  him  who  was  the  owner  and  about  an 
attempt  to  buy  it.  This  was  aU^ut  a  month  before  t^  trans- 
action now  under  consideration  and  is  not  connected  with 
the  present  transaction.  The  plaintiff,  who  is  a  land  agent 
and  collected  rent  from  Badali,  fell  into  conversation  with 
liim  aKnit  the  '24th  OctoWr,  1910,  about  the  desirabilitr  of 
his  purchasing  this  lot,  and  finally  said  to  Badali  that,  as  he 
was  a  land  agent,  he  would  try  to  interview  the  owner  (the 
*!ofendant  Kussell),  and  find  out  the  price  of  the  property. 
He  did  not  go  to  buy  the  place  for  Badali,  nor  was  he  so 
ix>mnii<cfioneil.  Badali  asked  Singer  what  would  be  the  ex- 
pense to  huy  tlie  lot,  and  Singer  said  it  would  be  $10  or 
Sl-^  f*»r  tie  lawver. 
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At  the  first  interview  Singer  says  he  told  Russell  he  was 
a  land  agent  and  asked  him  if  he  would  sell  and  how  much 
he  would  ask  for  the  lot.  The  defendant  would  not  give  a 
stated  price,  told  him  of  people  that  had  been  after  the  prop- 
erty, and  told  him  of  prices  that  had  been  offered  him,  and 
told  the  plaintiff  to  go  and  get  an  offer  and  he  would  con- 
sider it-  The  defendant  appeared  anxious  to  sell  and  said 
he  would  sell  if  the  plaintiff  were  to  give  him  a  satisfactory 
offer  (p.  9).  (1)  The  defendant's  version  of  this  first  con- 
versation was  that  Jie  was  not  particular  about  selling,  that  He 
did  not  know  Singer  was  an  agent,  but  thought  he  was  buy* 
ing  for  himself,  but  admits  saying,  ^'  Make  me  an  offer  for 
the  property,  no  matter  what  it  is/' 

(2)  Two  days  or  so  after  occurred  the  second  interview 
with  the  defendant.  Meanwhile  Singer  told  Badali  that 
Russell  wanted  an  offer,  and  one  was  prepared  in  which 
$7,000  cash  was  offered  by  Badali  under  his  signature,  wit- 
nessed by  Singer  as  agent.  This  is  in  the  usual  printed 
form,  filled  up  in  writing  as  to  the  blanks,  and  is  dated  the 
26th  October,  1910.  This  offer  was  handed  to  the  defendant 
and  by  him  retained  for  some  days,  which  he  asked  for  its 
consideration,  and  was  refused  by  him  after  that  interval. 
Wliat  occurred  on  the  second  occasion  is  thus  given  by  the 
plaintiff.  Russell  noticed  "  commission  '^  marked  on  the 
printed  offer,  and  he  said,  ^^  I  suppose  you  expect  commis- 
sion?^' "I  said,  'yes,  I  expect  the  regular  2%  per  cent.' 
I  left  offer  with  him  and  went  away."  The  defendant  does 
not  appear  to  recall  this  conversation,  and  I  do  not  find  tliat 
he  specifically  contradicts  it. 

(3)  The  third  interview  was  when  Singer  returned  after 
the  tree  days,  and  the  plaintiff  gives  the  details  thus:. Rus- 
sell refused  the  $7,000  and  said  it  was  not  enough.  I  said 
'•How  much  do  you  want?"  and  he  said,  '' T  want  $8,000." 
I  said  I  would  like  to  get  it  for  you :  I  am  working  in  your 
interests  and  I  would  like  to  be  able  to  put  it  through  for 
you.  I  said  I  would  go  and  see  my  man  again  and  see  if 
he  will  make  it  $8,000.  Before  I  left,  he  said,  ''  Well,  I  will 
give  you  4  days  to  get  the  $8,000  for  it."  In  cross-examina- 
tion the  plaintiff  puts  it  thus :  ^'  Fetch  me  an  offer  within 
4  days  for  $8,000  and  I  will  accept  it."  The  defendant's 
version  is  different  of  this  third  meeting :  He  says,  ^*  The 
plaintiff  pressed  me  to  put  a  price  on  it,  and  by  looking 
over  the  document  (offer)  I  saw  he  was  an  agent  and  I  pay 
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the  commission  and  I  asked  $8,000  for  the  property.  I  did 
not  know  he  was  an  agent  up  to  that  time  of  course."  The 
plaintiff  says :  "  I  gave  him  4  days  to  find  me  a  purchaser 
(p.  22)  :  Agency  and  commission  was  spoken  of  at  tlie  first 
and  second  meeting."  Tlie  defendant  does  not  admit  speak- 
ing in  any  way  to  the  plaintiff  about  commission.  T  may 
say  that  on  reading  over  the  evidence  I  am  not  favourably 
impressed  with  the  way  in  which  the  defendant's  evidence 
was  given,  and  I  would  accept  the  recollection  of  ihe  plain- 
tiff and  his  'witnesses  as  against  the  defendant's  contra- 
^ctions. 

The  plaintiff  forthwith  returned  to  Badali,  but  could 
get  no  definite  result  within  the  4  days.  He  went  to  Badali 
three  or  four  times  and  tried  to  induce  him  to  give  a  higher 
offer.  Badali  said  he  would  give  plaintiff  an  offer  for  per- 
haps $7,500,  but  did  not  feel  inclined  to  give  $8,000.  On 
the  night  of  the  8th  November  Badali  was  to  call  the  plain- 
tiff up  to  let  the  plaintiff  know  if  he  would  give  a.a  offer  to 
take  to  Russell,  but  before  then  Badali  had  gone  directly  to 
Russell  and  purchased  at  $7,500.  Badali  was  going  to  give 
an  offer  for  $7,500  to  the  plaintiff,  but  he  did  not  do  it,  and 
instead  of  that  he  closed  directlv  with  the  owner. 

When  Singer  saw  Badali  about  increasing  his  offer, 
Badali  said  he  would  have  to  think  it  over,  and  then  in  con- 
ferring with  the  other  Badali,  his  brother,  (who  was  called 
as  witness),  he  came  to  the  conclusion  to  go  and  speak  to 
Russell.  Badali  says :  '^  I  went  to  see  Russell  to  see  what 
kind  of  idea  he  got,  if  he  want  to  sell  or  not,  to  see  if  I 
would  do  any  better  myself,  a  little  better  myself  (p.  17). 
Both  brothers  Badali  agree  in  their  account  of  what  was 
said  by  them,  and  defendant  Russell  said :  *'  Are  you  the  one 
that  Singer  got  the  offer  from?"  I  said  yes.  I  said,  what 
do  you  want  for  the  property?  And  he  says  $8,000.  I  said, 
I  will  give  you  $7,500,  and  Russell  said,  how  about  the 
commission  ?  Who  is  going  to  pay  the  commission  to  Singer  ? 
I  said,  '^  T  don't  know  about  the  commission,"  and  he  said, 
'*  Didn't  Singer  ask  you  for  commission  ?"  I  said,  ^*  N"o,  he 
only  asked  $20  for  the  lawyer." 

Then  Russell  said :  '*  Well,  I  think  I  will  sell  it  to  you, 
and  if  I  have  to  pay  the  commission  I  will  pay  it;  but  if 
not,  I  won't." 

The  written  offer  was  for  $7,000,  $100  cash  and  the  bal- 
ance in  cash  on  completion.    Wliat  was  acx'epted  was  $7,500, 
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$100  paid  down,  $2,500  on  mortgage,  and  balance  cash.  The 
defendant's  account  varies  from  that  of  the  Badalis.  He 
says,  I  asked  are  you  paying  Singer  anything  for  carrying 
on  this  business  for  yo\i,  and  they  said  they  were  paying  him 
something,  I  can't  just  remember  the  amount  tliey  told  me. 
Xo  lawyers  fee  was  mentioned  by  Badali  at  all.  I  did  not 
know  till  after  tJie  sale  that  Badali  was  the  man  Singer  had 
been  speaking  to  me  about.  I  did  not  consider  I  had  any- 
thing to  do  with  Singer.  If  Singer  had  got  me  $8,000  I 
understood  then  I  would  have  paid  him  (p.  22).  This  sale 
took  place  about  7th  or  8th  November. 

It  appears  that  the  defendant'  after  the  4  days  given  to 
get  the  $8,000  offer  were  up,  and  before  the  8th  Xovember, 
sold  to  the  Bank  of  Toronto,  and  the  way  it  is  stated  by  him 
if.  significant.  I  quote  his  language:  In  the  meantime, 
after  they  failed  to  come  up  with  tlie  offer  of  $8,000,  I  sold  it 
to  the  Bank  of  Toronto,  and  then  T  got  a  letter  from  the 
manager,  stating  that  the  l)oard  considered  it  a  little  too  far 
west.  I  was  mad  that  night  they  came  up  or  I  would  not 
have  sold  it."     (p.  31). 

Next  morning  after  the  sale.  Singer  went  to  the  defend- 
ant and  asked  for  his  commission,  and  the  defendant  said  he 
had  put  through  the  sale  himself,  and  so  refused  to  pay. 

I  cannot  doubt  that  the  defendant  knew  that  Singer  was 
a  land  agent  from  the  time  they  first  met  in  this  transaction, 
and  he  then  employed  Ihe  plaintiff  to  get  him  an  offer,  saying 
he  would  sell  if  he  got  a  satisfactory  offer.  Nor  can  I  doubt 
that  on  the  second  occasion  when  the  offer  of  $7,000  was  sub- 
mitted there  was  a  talk  about  commission,  and  that  the  plain- 
tiff told  the  defendant  that  he  expected  to  get  it  at  the  regu- 
lar rate  which  was  mentioned.  On  the  third  occasion,  the 
plaintiff  was  told  to  fetch  an  offer  at  $8,000  in  four  days, 
and  it  would  be  accepted.  It  was,  of  course,  open  for  the  de- 
fendant to  sell  otherwise  after  the  lapse  of  the  four  days. 
and  this  he  did  to  the  Bank  of  Toronto — but  this  sale  came 
to  nothing  almost  at  its  inception. 

Next  comes. the  present  purchaser  Badali  in  jjerson,  whose 
coming  is  naturally  and  reasonably  attributable  to  the  previ- 
ous intervention  and  negotiation  of  Singer.  The  owner  ap- 
preciated the  situation  and  realized  the  connection  by  agitat- 
ing the  question  of  commission  with  the  Badalis,  but  re- 
solved to  get  out  of  it  if  he  could. 
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The  plaintiff  was  all  labouring  the  matter  with  Badali  and 
liad  got  him  up  to  the  point  of  $'J',500 ;  and,  had  that  been 
put  in  writing  and  carried  to  Bussell,  there  would  have  been 
no  peradventure  as  to  the  right  to  commission.  But,  apart 
from  this  method  of  dealing,  Singer  brought  the  vendor  and 
purchaser  together,  and  practically  introduced  a  willing  pur- 
chaser to  the  owner  and  at  the  owner's  request. 

The  owner  first  fixed  a  definite  price  on  this  third  oc- 
casion, but  that  did  not  displace  the  employment  of  the  agent 
to  get  a  satisfactory  offer.  The  defendant  was  ready  to  sell 
at  $7,500,  and  the  purchaser  was  willing  to  give  it,  and  the 
sale  made  l)etween  the  two  was  clearlv  traceable  to  the  ex- 
ertions  of  Singer,  whose  *'  man ''  made  the  satisfactory  offer 
in  person  instead  of  putting  it  into  writing  and  letting  Singer 
carry  it  to  the  vendor. 

There  is  made  out -from  these  interviews  an  implied  con- 
tract to  pay. the  agent  commission  for  his  effective  services, 
and  no  difficulty  arises  about  any  express  contract  ousting 
the  operation  of  the  implied  contract.    The  reference  to  ex- 
press contract  arises  from  an  inadvertent  misquotation  of  the 
evidence  by  the  Judge.     He  has  confounded  question  with 
answer,  as  will  appear  by  quotation.    On  the  examination  of 
the  plaintiff,  he  is  asked,  "And  he  said  to  you,  you  bring 
me  an  offer  for  $8,000  within  four  days  and  I  will  pay  you  a 
commission  ?     Is  that  what  was  said  ?"  Answer :   ^'  No,  he 
did  not  say,  *1  will  pay  you  a  commission*/  he  said,  ^  Fetch 
me  an  offer  of  $8,000  within  four  days  and  I  will  accept 
it."-     EWdence,  pp.  10  and  11.     There  was  no  express  bar- 
gain about  commission  according  to  the  evidence  of  both 
parties ;  but,  on  the  plaintiff's  evidence,  there  is  clear  enough 
proof  that  he  was  working  upon  an  implied  promise  of  com- 
pensation.    This  being  so,  the  defendant  takes  the  benefit 
of  what  was  done  by  the  agent  in  preparing  the  way  for  the 
final  sale,  and  whose  intervention  efficiently  furthered  the 
completion  of  the  transaction. 

Slight  service  in  bringing  together  the  parties  so  as  to 
result  in  a  sale  is  sufficient.  Mansell  v.  Clements,  L.  R.  9 
C.  P.  139,  per  Keating,  J.  It  is  for  the  jury  (or  a  Judge) . 
trying  the  case,  to  say  whether  the  sale  was  or  was  not 
brought  about  by  the  agency  of  the  plaintiff,  by  his  introduc- 
tion or  intervention:  Lumley  v.  Nicholson,  34  W^  R.  716. 
The  principle  of  the  decision  in  Re  Beale,  Ex  p.  Durrani,  5 
:\ror.  37  (1888),  is  applicable  in  its  facts,  where  the  test' is 
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explained  by  Mr.  Justive  Cave  to  be,  whether  the  sale  has 
been  brought  about  in  consequence  of  the  introduction,  and 
is  traceable  thereto. 

The  learned  trial  Judge  has  come  to  the  conclusion  upon 
tlie  evidence  in  favour  of  the  plaintiff:  there  is  evidence  well 
warranting  this  result,  and  I  think  his  judgment  sliould  bo 
affirmed  with  costs. 

Hox.  Mr.  Justice  SuTHERLAxn: — Some  weeks  before 
the  24th  October,  1910,  Badali  had  casually  learned  through 
one  Black,  the  tenant  of  the  property,  that  tlie  -defendant 
owned  it  and  the  price  at  which  he  had  offered  to  sell  it  to 
the  latter.  It  did  not  appear  in  evidence  at  the  trial  what 
this  price  was.  J^either  Badali  nor  Black,  however,  ap- 
proached the  defendant  about  the  matter.  On  that  date,  ;'he 
plaintiff  being  in  Badali's  fruit  store  on  Parliament  street. 
was  asked  by  him  what  he  considered  the  value  of  the  prop- 
erty in  question,  and  gave  his  opinion.  Seeing  the  apparent 
interest  of  Badali  in  the  matter  he  suggested  that  he  would 
see  the  owner  and  ascertain  his  price.  He  called  on  the  de- 
fendant and  says  that  he  introduced  himself  by  name  and 
stated  that  he  was  an  agent.  He  also  says  that  the  defend- 
ant did  not  on  thjs  occasion  wish  to  give  him  a  price  upon 
the  propert}',  but  told  him  to  go  and  get  ^n  offer  and  he 
would  consider  it.  Thereupon  the  plaintiff  returned  to 
Badali  and  secured  a  written  offer,  from  which  I  quote  in 
part:  "Offer  to  Purchase.  To  John  Bussell,  I,  Mr.  Badali. 
of  the  city  of  Toronto  (as  purchaser)  hereby  agree  to  and 
with  Eussell  (as  vendor)  through  J.  Singer  (agent)  to  pur- 
chase all  and  singular  the  premises  situate  on  the  north  side 
of  Queen  street/'  etc.,  at  $7,000.  This  offer  to  \ye  accepted 
by  the  2^9th  day  of  October,  1910,  otherwise  void,  etc. 

It  was  signed  by  S.  Badali,  and  witnessed  by  J.  Singer. 
the  plaintiff.  Below  Badali's  signature  the  following  is 
printed:  *' I  hereby  accept  the  above-named  offer  and  its 
terms  and  covenant,  promise,  and  agree  to  and  with  the 
said  to  duly  carry  out4he  same  on  the  terms  and 

conditions  above  mentioned,  and  also  agree  with  said  agents 
to  pay  them  the  usual  commission."  He  returned  to  the  de- 
fendant, handed  the  offer  to  him  and  asked  him  if  he  would 
accept  it.  The  plaintiff^s  version  of  what  then  happened  is 
as  follows :  "  Well,  I  don't  think  that  there  was  very  much 
conversation  took  place  at  that  time  .  He  said  he  wanted  a 
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few  ilavs  to  consider  it  and  told  me  to  come  bock.  He  read 
it  over  and  he  noticed  the  commission  marked  upon  it  and 
he  said,  '  I  suppose  vou  expect  commission.*  I  said^  '  Yes,  I 
expect  the  regular  :?^^2  per  cent/  " 

The  offer  was  left  with  tlie  defendants  and  the  plaintiff 
iwumed  in  a  few  days  when  tlie  defendant  told  him  it  was 
UvH  erioiisr:!  nK»:i^y  for  i::e  property.  He  as  asked  how  much 
i>N  wantoi  and  answen^  fS.«XX\  Before  the  plaintiff  left, 
h:ni  on  :':::>  ocvasion  he  states  tr.e  defer.«*ant  put  it  in  this 
war:  *-W\;\  1  wii:  i^ve  you  four  dars  to  s^-t  the  $8.0«)0 
f>r  ir. 

T.e  p!ai:::  !T  wt-:  ^divk  :.;.  Rijiili.  ani  wha:  then  occurred 
\:wt>'r:  :S:r.  is  ::\i  \v  ;.:r.:  as  fv /..^ws:  Bei::^  asked  at  the 
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not  exactly  making  up  his  mind  in  such  a  hurry,  I  could  not 
hold  him;  he  wanted  a  few  days  to  consider  it  himself;  I 
thought  perhaps  I  might'  be  able  possibly  to  get  $8,000 
from  him.     I  tried  my  best  to  get  $8,000  for  it  so  that  I 
would  be  able  to  go  there  and  Mr.  Russell  would  not  refuse/' 
The  purchaser,  Salvidor  Badali  was  called  on  behalf  of 
the  plaintiff  and  says  at  p.  13 ;  '*  One  night  Mr.  Singer  hap- 
pened to  come  over  to  my  place,  you  know  to  buy  some  fruit — 
I  ain't  sure — ^buy  fruit  or  get  rent — I  ainH  sure  which,  and 
we  started  talking  about  property  and  we  said  to  Mr.  Singer 
— I  said  to  Mr.  Singer :  '  What  do  you  think  about  this  cor- 
ner of  Queen  and  Logan  ?'  He  said,  ^  That  is  a  nice  property,' 
and  he  said,  ^Have  you  any  idea  to  buy?'    I  said,  'Yes,  if 
the  price  suit  me,  I  think  I  get  a  notion  to  buy.'    He  says, 
'  Well  I  am  an  agent,'  and  I  said,  ^  I  know.'     ^  Then  I  go 
and  see  the  owner,'  Mr.  Singer  said:    I  said  myself  to  Mr. 
Singer,  I  said,  ^What  will  the  expense  will  cost  me  to  buy 
the  property,'  and  he  told  me  $15  or  $20  for  the  lawyer,  and 
tliat  is  all  he  told  me."    He  corroborates  the  plaintiff  about 
giving  him  a  written  offer  to  take  to  the  defendant  at  $7,000 ; 
about  plaintiff  returning  and  saying    that    the    defendant 
wanted  a  few  days  to  think  it  over,  and  coming  back  again 
and  telling  him  that  he  would  not  accept  $7,000  and  wanted 
$8,000.    He  then  states  that  a  night  or  two  afterwards  he 
thought  he  would  go  and  see  Russell  himself,  and  in  com- 
pany with  his  brother  did  so,  whereupon  the  following  con- 
versation he  says  occurred :  ''And  I  went  over  to  Mr.  Russell, 
and  soon  as  we  get  into  Mr.  Russell  and  Mr.  Russell  tell  me, 
he   says,  'Are  you  the  one  .that  Mr.   Singer  got  the  offer 
from  ?'  I  say  '  yes.'    He  say,  '  Well ' — you  see  Mr.  Russell 
tell  Mr.  Singer  he  won't  accept  the  $7,000,  ?o  I  said,  'What 
do  you  want  for  the  property,'  and  he  says,  '  I  want  $8,000 ' 
and  then  I  say,  '  I  think  that  is  a  little  too  much,'  so  I  say, 
'  I  will  give  you  $7,500,'  and  then  Mr.  Russell  say,  '  How 
about  the  commission.'    He  says,  '  Who  is  going  to  pay  the 
commission  to  Mr.  Singer,'  I  said,  '  I  don't  know  about  the 
commission,'  and  he  said,  'Didn't  Mr.  Singer  ask  you  for 
any  commission?'  And  I  said,  'Xo,'  I  say,  'Mr.  Singer 
only  ask  me  $20  for  the  lawyer,'  because  I  ask  him  that 
myself,  you  see,  what  the  expense  will  be,  and  he  says  then, 
'Well,  I  think  I  will  sell  it  to  you,'  and  he  put  his  hand 
upon  his  head  and  he  say,  '  I  think  I  will  sell  it  to  you,  hud 
if  I  have  to  pay  commission  I  will  pay  it,  and  if  not  I  won't,' 
that  is  what  Mr.  Russell  told  me. 
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Q.  And  did  you  buy  the  property  from  him  for  $7,500? 
A.  Yes,  and  I  give  him  a  deposit  of  $100/' 

Joe  Badali,  a  brother  of  the  purchaser,  was  called  and  he 
corroborated  in  detail  his  brother  s  testimony  as  to  what  was 
said  at  Bussell's  on  the  occasion  when  the  sale  for  $7,500 
was  made. 

The  defendant  denied  that  the  plaintiff  had  told  him  on 
the  first  occasion  when  he  saw  him  about  the  property  that 
he  was  an  agent,  and  says  that  he  was  not  aware  of  this 
until  after  the  written  offer  from  Badali  at  $7,000  was  left 
with  him,  when  he  eaw  it  stated  on  its  face.     It  seems 
rather  extraordinary  that  when  the  very  object  which  the 
plaintiff  had  in  going  to  the  defendant  was  to  try  and  effect 
a  sale  of  the  defendant's  property  and  secure  a  commission 
from  him  he  should  not  have  disclosed  the  fact  to  him.     It 
also   seems   curious  that   on  receiving   from   the   plaintiff 
Badali's  written  offer  he  should  not  have  looked   it  over 
before  asking  for  a  few  days  to  consider  it.     He  must,  I 
think,  be  assumed  to  have  done  so  and  to  have  then  dis- 
covered if  he  did  not  know  before,  as  I  think  he  did.  that 
the  plaintiff  was  an  agent  and  that  the  question  of  commis- 
sion would  arise.     It  would  also  look  as  though  he  then  had 
in  mind  to  sell  at  a  price  not  greatly  in  excess  of  $7,000 
or  he  would  at  once  have  told  the  plaintiff  he  would  not  sell 
at  that  figure  and  not  taken  some  days  to  consider  the 
matter.     The  defendant,  however,  puts  it  in  this  way:  '^A. 
Well,  he  went  away,  and  I  think  a  dav  or  so  after  he  came 
back  with  an  offer  and  he  had  on  the  offer  it  gave  me  3 
days  to  consider  it,  so  after  the  three  days  was  up  he  came 
back  and  I  told  him  I  could  not  accept  his  offer,  and  he 
pressed  upon  me  to  put  a  price  on  the  property,  and  by  me 
looking  over  this  document  I  saw  that  he  was  an  agent  and 
T  pay  the  commission,  and  I  asked  $8,000,  for  the  property'; 
I  did  not  know  that  he  was  an  agent  up  to  that  time  of 


course." 


The  defendant  also  savs  that  when  the  sale  was  finally 
made  to  Badali  the  following  conversation  occurred :  '^  I 
asked  him  *Are  you  paying  Singer  anything  for  carrying  on 
this  business  for  yon,'  and  they  said  they  were  paying  him 
something — I  cannot  just  remember  the  amount  now,  but 
they  told  me  though;  I  did  not  consider  that  I  had  anything 
to  do  with  Singer. 

Q.  That  is  after  the  sale  was  made?  A.  Yo^.  and  I 
would  not  back  out  of  it. 
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Q.  You  have  heard  what  the  Badalis  have  gaid  about 
your  paying  the  commission?  A.  Yes;  I  never  mentioned 
anything — ^there  was  no  mention  of  the  commission  to 
nobody,  but  if  Singer  had  got  me  $8,000  I  understood  then 
T  would  have  paid  him. 

Q-  There  was  no  mention  of  commission  at  that  inter- 
view? A.  Well,  I  asked  him  who  was  going  to  pay  Singer, 
and  they  said  they  were  paying  him  something;  they  did 
not  say  what  the  amount  was  at  all/' 

And  then  again  at  p.  25,  the  defendant  states: — 

''•  Q.  And  when  you  sold  the  property  to  the  Badalis  you 
knew  that  these  were  the  men  that  Mr.  Singer  had  been 
s]>oaking  to  you  about?  A.  I  did  not  know  until  after  I  had 
sf>ld  the  property.''  And  again  at  p.  32  on  the  cross-examin- 
ation of  the  defendant:  "  Q.  You  see  what  these  Badalis  say 
i>  that  when  they  went  there  that  night  you  said  to  them 
'Are  you  the  men  that  Singer  got  the  offer  from?'  A. 
There  was  nothing  of  that  mentioned  at  that  stage  of  the 
game. 

Q.  Well,  that  is  what  they  both  swear  to?  A.  I  can-* 
not  help  what  they  swear  to.^' 

The  learned  trial  Judge  has  found,  in  his  judgment,  p. 
37,  as  follows:  "The  plaintiff  then  asked  him  to  place  a 
price  upon  the  property,  and  the  defendant  said,  '  Bring 
me  an  offer  within  four  days  of  $8,000  and  I  will  accept  it 
and  pay  a  commission.'^' 

T  do  not  find  anywhere  in  the  evidence  anything  to  sup- 
port the  statement  that  the  defendant  said  "and  pay  a 
commission.''  Neither  the  plaintiff  nor  the  defendant  says 
this.  This  plaintiff  on  the  contrary  says,  at  p.  11:  "A. 
Xo,  he  did  not  say,  *  I  will  pay  you  a  commission,  he  said, 
*  Fetch  me  an  offer  of  $8,000  within  four  days  and  I  will 
accept  if  ^'  And  the  defendant  says  at  p.  22^  "  and  by  me 
looking  over  this  document  I  saw  that  he  was  an  agent  and 
I  pay  the  commission,  and  I  asked  $8,000  for  the  property ; 
T  did  not  know  that  he  was  an  agent  up  to  that  time,  of 
course. 

Q.  Did  you  give  him  any  period  within  which  to  find. 
3-0U  a  purchaser  for  the  property?    A.  Four  days.'' 

At  p.  25:  Q.  So  that,  as  I  understand  it  from  vour 
evidence,  if  $8,000  had  been  procured  for  the  property  you 
were  quite  willing  to  pay  a  commission?  A.  That  is  cor- 
rect? 

VOL.  21  O.W.B.  NO.  1 — ^3 
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The  trial  Judge  says:  '*The  evidence  of  the  plaintiff 
and  Badali,  coupled  with  the  fact  that  the  defendant  had 
the  first  written  offer  in  his  possession  for  more  than  a 
week  before  the  ssle  was  made  and  that  this  offer  mentioned 
the  plaintiff's  name  as  an  agent,  convince  me  that  when  the 
defendant  sold  direct  to  Badali  he  knew  that  Badali  was 
the  man  who  had  been  introduced  to  him  by  the  plaintiff 
through  the  first  offer  and  the  man  to  whom  the  plaintiff 
had  been  trying  to  effect  a  sale. 

"  The  weight  of  evidence  1  think  is  also  in  favour  of 
the  view  that  on  the  day  on  which  the  sale  was  actually 
made  there  was  some  discussion  about  the  plaintiff's  com- 
mission, so  that  when  the  defendant  made  the  sale  to 
Badali  he  knew  that  there  might  be  some  claim  made  to  the 
commission.  !•  am  inclined  to  think  that  the  defendant 
then  concluded  that  as  the  plaintiff  had  not  brought  ihe 
offer  within  the  4  days  that  he  had  mentioned,  he  was  not 
liable  for  the  commission  and  that  in  anv  event  he  would 
take  the  chance." 

"  Is  the  plaintiff  on  these  facts  entitled  to  his  commis- 
sion ?  I  am  of  opinion  that  he  is.  A  contract  for  the  pay- 
ment of  commission  may  be  implied  from  the  conduct  of 
the  ])rincipal  or  from  the  circumstances  of  the  particular 
case." 

*'  When  the  plaintiff  first  saw  the  defendant  and  the  de- 
fendant told  him  to  bring  an  offer  and  he  would  consider 
it,  there  was,  T  think,  an  implied  promise  on  the  part  of 
the  defendant,  that  if  the  plaintiff  brought  him  an  offer 
which  he  accepted  or  brought  about  a  sale,  that  the  defend- 
ant would  pay  him  a  commission.  The  plaintiff  brought 
the  purchaser  and  the  vendor  together,  and  while  the 
agent  did  not  complete  the  transaction,  he  is  nevertheless 
entitled  to  commission  if  there  was  a  promise,  Sprees  or 
implied,  on  the  part  of  the  defendant  to  pay  a  commission 
u])on  the  sale  being  effected  directly  or  indirectly  through 
his  agency. 

"  The  defendant's  contention  is  that  the  onlv  time  the 
defendant  ever  agreed  to  pay  him  a  commission  was  when 
the  defendant  said :  '  Bring  me  an  offer  of  $8,000  and  I  will 
accept  it  and  pay  a  commission.'  It  may  be  that  that  was 
the  only  time  when  an  express  promise  was  made;  but  long 
before  that  there  was  an  implied  promise  to  pay  the  plain- 
tiff a  commission,  and  after  an  agent  has  been  trying  to 
negotiate  a  sale  on  such  an  implied  promise,  the  defendant 
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cannot,  by  express  contract  with  more  onerous  terms,  de- 
prive the  agent  of  his  right  to  the  commission.  If,  in- 
stead of  the  defendant  saying,  'Bring  me  an  offer  of  $8,000 
within  4  days  he  had  said  that  he  wonld  have  nothing 
fnrther  to  do  with  the  plaintiff  and  refuse  to  pay  him  any 
commission^  and  the  defendant  afterwards  sold  to  the  man 
with  whom  the  defendant  knew  the  plaintiff  had  been  nego- 
tiating and  whose  name  had  been  first  introduced  to  the 
defendant  as  a  purchaser,  the  defendant  would  clearly  have 
been  liable.  And  he  must  be  equally  liable  when  instead 
of  saying  he  would  have  nothing  further  to  do  with  liim  ho 
by  express  terms  fixed  a  price  ($500  higher  than  the  price 
at  which  it  was  sold)  on  which  he  is  willing  to  pay  a  com- 
mission. If  these  terms  had  been  expressly  mentioned  at 
an  earlier  stage  before  any  implied  promise  to  pay  arose 
and  before  the  plaintiff  had  done  anything  towards  bringing 
the  parties  together  the  defendant's  contention  would  be 
sound.  But  on  the  facts  of  this  case  I  think  the  pkiintiflf 
is  entitled  to  his  commission.^' 

It  seems  to  me  the  plaintiff  at  the  trial  proved  facts 
from  which  it  could  be  fairly  and  properly  inferred  that  the 
defendant,  knowing  the  plaintiff  was  a  real  estate  agent, 
]>laced  his  property  in  his  hands  on  an  implied  promise  to 
pay  him  a  commission  if  a  sale  were  effected  through  his 
acts.  It  ipeems  to  me  that  it  was  through  the  plaintiff  and 
his  activity  in  the  matter  that  the  purchaser  was  introduced 
to  the  defendant  and  the  sale  ultimately  effected.  If  it  be 
true,  as  from  the  evidence  and  weight  of  evidence  I  think 
it  is,  that  before  the  sale  by  the  defendant  to  Badali  he 
said  to  the  latter:  "Are  you  the  one  that  Singer  got  the 
offer  frora?'^  He  approached  the  negotiations  with  that  in 
mind,  and  if  it  be  also  true,  as  I  think  it  is,  that  before  he 
completed  the  sale  he  raised  with  the  proposed  purchaser 
the  question  of  a  commission  to  be  paid  to  plaintiff  by  ask- 
ing, as  Badali  and  his  brother  say,  "What  about  this  com- 
mission ?''  or  as  he  himself  puts  it,  "  Well,  1  asked  him  who 
was  going  to  pay  Singer,*'  etc.,  and  learned  that  Badali  was 
not  paying  any  commission,  then  I  do  not  wonder  he  should 
say,  **  I  will  sell  it ''  and  "  if  I  have  to  pay  commission  I 
will  pay  it,  and  if  not  I  won't." 

As  Clute,  J.,  puts  it  in  Sager  v.  Sheffer,  18  0.  W.  B. 
485,  at  489 :  "  The  parties  were  brought  together  by  his  aid 
and  the  form  of  the  agreement  entered  into  by  the  de- 
fendant with  the  other  agents  clearly  indicates  that  the  de- 
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fendant  realised  tliat'the  plaintiff  had  a  claim  for  commis- 
sion." So  here,  the  conversation  at  the  tim -  (»f  the  sale 
plainly  indicates  he  realised  the  same  thing. 

It  appears  from  the  plaintiff's  evidence  that  he  wai^  ac- 
tually expecting  to  have  an  (^lor  from  Badali  of  $7,500 
which  they  had  discussed  and  which  he  hoped  to  obtain 
and  submit  to  the  defendant,  when  Badali,  the  purchaser, 
himself  went  and  offered  the  defendant  tliat  price.  The 
negotiations  were  not  broken  off.  The  purchaser  himself 
called  on  the  defendant,  and  the  defendant  continued  them 
with  him  knowing  he  wajs  the  man  introduced  by  the  plain- 
tiff as  the  intending  purchaser.  See  Morson  v.  Burnside, 
31  0.  R.  438,  at  p.  442.  Meredith,  C.J.,  "  The  case  might 
have  been  different  had  negotiations  been  broken  off  and 
the  parties  left  the  office  at  which  they  had  met.  Tliey 
were  not,  however,  broken  off,  but  what  took  place  when 
the  documents  were  executed  was  a  continuation  of  tlie 
negotiations  which  had  been  begun  owing  th  the  plaintiff 
having  introduced  More  as  an  intending  purchaser,  and  the 
sale  which  was  tinally  made  at  the  expiration  of  the  year 
was  the  direct  result  of  those  negotiations/' 

In  Wilhinsm  v.  Martin.  8  C.  &  P.  1,  it  was  held  '"  The 
broker  will  be  entitled  to  his  commission,  if  he  was,  up  to 
a  certain  time,  the  agent  or  middleman  between  the  par- 
ties, although  the  contract  be  afterwards  completdd  without 
his  instrumentality  or  interference.'' 

And  see  p.  5,  where  Tindal,  C.J.,  says:  " Fndoujjtedly 
a  dry  introduction  of  opn  man  to  another  will  not  be 
enough;  it  would  be  absurd  to  say  that  it  can  be  the  sub- 
ject-matter of  such  a  claim  as  this.  But  if  the  introduc- 
tion is  the  foundation  on  which  the  negotiation  proceeds, 
and  without  which  it  would  not  have  proceeded,  then  the 
parties  cannot  by  their  agreement  deprive  the  brokers  of 
their  just  remuneration.  If  the  plaintiffs  were  the  middle- 
men or  agents  up  to  a  certain  time,  the  parties  cannot  after- 
wards deprive  them  of  their  right." 

In  the  present  case  the  introduction  of  the  purchaser 
to  the  vendor,  the  defendant,  was  made  by  the  plaintiff 
and  the  latter*s  acts  were,  I  think,  what  led  to  the  sale. 

In  Green  v.  Bnrtlett,  14  C.  B.  X.  S.  681,  an  auctioneer 
and  estate  agent  was  employed  to  sell  an  estate  under  an 
agreement  by  which  he  was  to  receive,  a  commission  of 
2%%  "if  the  estate  should  be  sold"  and  "in  case  the 
estate  should  not  be  sold  "  ho  was  to  be  paid  €"20  as  com- 


1912]  SINGER  V,  RUSSELL.  37 

f.i»n?atioii  for  his  trouble  and  expense.  Having  ])ut  up  the 
estate  to  auction  and  failed  to  sell  it,  the  agent  being  aj?kod 
by  a  person  who  had  attended  the  sale  who  was  the  owner 
f»f  the  property,  referred  him  to  his  principal  and  ultiinatelv 
that  person,  without  any  further  intervention  of  the  agent, 
became  a  jjurchaser.  Held  that  the  sale  having  been  ef- 
ft'Cted  through  the  means  of  the  agent,  he  was  entitled  to 
the  stipulated  commission.  Erie,  C.J.,  at  p.  085.  said: 
*"  The  «[uestion  whether  or  not  an  agent  is  entitled  to  com- 
mission on  a  sale  of  property  has  repeatedly  been  litigated 
and  it  has  usuallv  been  decided  that  if  .the  relation  of  buver 
and  seller  is  really  brought  about  by  the  act  of  the  agQnt 
he  is  entitled  to  commission,  althotigh  the  actual  sale  has 
not  lx*en  effected  bv  him.  1  think  the  sale  here,  having 
l)een  brought  about  through  the  plaintiff's  introduction, 
the  plaintiff  is  entitled  to  the  stipulated  remuneration  of 
21,0%  on  the  amount  of  the  purchase  money.*'  And  again 
at  p.  686:  '^\nd  the  evidence  distinctly  shewed  that  the 
sale  to  Hvde  was  the  direct  consequence  of  the  plaintiff's 
act.'' 

In  Wolf  V.  Tait,  4  Man.  L.  R.  59,  "  the  plaintiff  was  em- 
ployed by  the  defendant  to  sell  for  him  certain  lands  upon 
certain  terms.  He  found  a  man  willing  to  purchase  upon 
less  advantageous  terms.  In  this  case  it  was  held  that  the 
defendant  having  accepted  a  purchaser  and  ratified  the  varia- 
tion of  the  terms  was  liable  for  the  plaintiff's  commission." 

See  also  Atkins  v.  Allan,  14  Man.  L.  R.  549;  Burchell 
y,  Goivery  £-  BlocJchovse  Collieries,  Ltd.,  C.  R.,  [1910]  A.  C. 
250. 

In  an  action  by  the  appellant  to  recover  an  agreed  com- 
mission on  the  proceeds  of  a  sale  of  mining  property  by  the 
respondent  company,  the  latter  contended  that  he  was  not 
the  efficient  cause  of  the  particular  sale  effected.  Held,  that 
as  the  appellant  had  brought  the  company  into  relation  with 
the  actual  purchaser,  he  was  entitled  to  recover  although  the 
company  had  sold  behind  his  back  on  terms  which  he  had 
advised  them  not  to  accept. 

Lord  Atkinson,  at  p.  625 :  "  The  second  contention  is 
that  if  an  agent  such  as  Burchell  was,  brings  a  person  into 
relation  with  his  principal  as  an  intending  purchaser  the 
agent  had  done  the  most  effective  and  possibly,  the  most 
labourious  and  expensive  part  of  his  work,  and  that  if  the 
principal  takes  advantage  of  that  work  and  behind  the  back 
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of  the  agent  and  unknown  to  him  sells  to  the  purchaser  thus 
brought  into  touch  with  liim  on  terms  which  the  agent  there- 
tofore advised  the  principal  not  to  accept,  the  agent's  act 
may  still  well  be  the  effective  cause  of  the  sale.  There  can 
l)e  no  real  difference  between  such  a  case  and  those  cases 
where  the  principal  sells  to  the  purchaser  introduced  by  the 
agent  at  a  price  below  the  limit  given  to  the  agent.  .  .  . 
On  these  questions  of  fact  there  was,  their  Tx)rd ships  think, 
ample  evidence  to  sustain  the  conclusion  at  which  the  Referee 
presumably  arrived,  viz.,  that  the  appellant's  acts  were  as 
effective  cause  of  the  -sale  which  actually  took  place.  In  their 
l-iordships'  view  it  is  tlie  right  conclusion  and  the  finding  to 
ihsi  effect  ought  not,  they  think,  to  be  disturbed.''  Stratton 
v.  Vachon,  44  S.  C.  R.  395. 

Held,  reversing  in  part  the  judgment  appealed  from,  3 
Sask.  Law  Reports,  286,  that  as  the  steps  taken  by  the  agent 
had  brought  the  owner  into  relation  with  the  persons  wlio 
finally  became  purchasers,  he  was  entitled  to  recover  the 
customary  commission  upon  the  price  at  which  the  property 
in  question  liad  been  sold.  Burchell  v.  Gowery,  C.  R.,  [1910] 
A.  C.  250,  applied.  The  Chief  Justice,  at  p.  399:  *'The 
property  was  brought  by  Stratton  to  the  attention  of  More, 
who  was  instrumental  in  inducing  Miller  and  Robinson  to 
consider  it  with  a  view  to  a  purchase  on  joint  account.  The 
subsequent  disappearance  of  More  as  purchaser  before  the 
transaction  was  finally  completed  did  not  operate  to  destroy 
the  right  acquired  by  Stratton  through  his  original  intro- 
duction of  the  property  to  one  of  the  three  associates,  two 
of  whom  completed  alone  the  purchase  begun  with  and 
through  the  men  to  whom  it  was  introduced  originally,  and 
who  had  undertaken  then  to  buy  it  or  find  a  purchaser 
for  it.'' 

Davies,  J.,  at  p.  401 :  "  The  knowledge  on  the  part  of 
the  vendor  that  the  person  with  whom  he  completes  the  sale 
was  introduced  by  the  agent  is  not  the  test  of  his  liability  to 
pay  commission,  but  the  fact  whether  the  agent's  acts  have 
brought  a  person  or  persons  into  relation  with  his  principal 
as  an  intending  purchaser  and  the  sale  is  effected,  the  agent 
has  done  what  he  contracted  to  do  and  is  entitled  to  be  paid.'' 

Anglin,  J.,  at  j).  410 :  "  In  my  opinion,  the  defendant 
has  established  that  his  introduction  was  the  foundation 
upon  which  the  negotiations  wliich  resulted  in  the  purchase 
l)roceeded  and  it  was  necessary  to  shew  that  the  introduc- 
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tion  was  the  deficient  cause  in  bringing  about  the  letting 
or  the  sale. 

A  perusal  of  the  evidence  does  not  lead  me  to  think  the 
defendant  was  candid  or  reliable.  He  is  expressly  contra- 
dicted by  the  plaintiff  as  to  when  he  first  learned  that  the 
plaintiff  was  an  agent,  and  upon  the  evidence  of  each  and 
the  circumstances  and  probabilities  of  the  matter  I  would 
credit  the  plaintiff's  version  rather  than  his.  He  is  also  at 
complete  variance  with  the  Badalis  as  to  what  occurred  at 
the  interview  when  the  sale  was  concluded. 

I  would  dismiss  the  appeal  with  costs  and  affirm  the  judg- 
ment. 

Hon,  Mr.  Justice  Eiddell  (dissenting) : — The  defend- 
ant was  owner  of  premises  on  Queen  street,  of  which,  one 
Black  was  tenant.  Badali  was  carrying  on  business  on  Par- 
liament street  and  Black  passing  Badali's  shop  one  day  told 
him  that  the  defendant's  property  would,  be  a  great  corner 
for  his  business  and  he  ought  to  buy  it  and  told  him  further 
that  the  defendant  owned  it  where  he  lived  and  the  price  he 
asked  Black  for  it — apparently  $8,000  although  that  does 
not  expressly  appear.  This  was  about  a  month  before  the 
sale  was  made,  and,  therefore,  about  the  end  of  September 
or  the  beginning  of  October.  Nothing  was  done  by  Badali 
upon  this  information — and  on  the  24th  October,  1910,  the 
plaintiff,  who  is  a  real  estate  agent  came  into  Badali's  place 
and  in  the  course  of  conversation  he  (Badali  intimated  that 
he  might  buy  the  property  in  question  if  he  could  get  it  at 
the  right  price.  The  plaintiff  says:  "Well,  I  am  an  agent! 
and  Badali  said,  ^'I  know,''  the  plaintiff,  ''Then  I  will  go 
and  flee  the  owner."  The  plaintiff  then  "  went  to  Mr.  Bussell 
to  find  out  whether  he  would  sell  it  and  also  how  much  he 
would  ask  for  it."  The  defendant  was  just  about  to  leave  his 
house,  the  plaintiff  met  him  at  the  front  door  and  asked  him 
if  he  would  sell,  and  if  so  at  what  price.  The  plaintiff  says 
he  introduced  himself  as  an  agent— this  the  defendant  den- 
ies and  says  that  he  thought  the  plaintiff  was  buying  for 
himself.  The  defendant  refused  to  put  a  price  upon  the 
property,  but  told  the  plaintiff  to  bring  him  an  offer  and  he 
would  consider  it.  Nothing  was  said  or  suggested  al)out  any 
commission.  Thereupon  the  plaintiff  went  to  Badali  and 
got  him  to  sign  an  offer  for  $7,000  cash.  This  offer  reads : 
"Mr.  Badali  of  the  city  of  Toronto  (as  purchaser)  hereby 
agrees  to  and  with  John  Russell    (as  vendor)    through  I. 
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Singer,  agent,  to  purchase,  etc.,  etc.,  one  hundred  dollars 
in  cash  to  the  said  agent  on  this  as  a  deposit,  etc.,  etc.,  etc.'* 
On  the  29th  October  this  was  taken  by  the  plaintiff  to  the 
defendant  "  who  then  said  nothing  more  than  that  he  wanted 
a  few  days  to  consider  it/'  The  plaintiff  says  that  the  de- 
fendant noticing  the  commission  marked  on  it  said,  *'  I  sup- 
pose you  expect  commission?'' — but  tliis  the  trial  Judge  dis- 
credits as  will  be  seen  from  the  clause  I  have  copied  from 
his  judgment  —  the  defendant  expressly  says  he  did  not 
know  at  that  time  the  plaintiff  wHs  an  agent  nor  until  he, 
when  afterwards  looking  over  the  offer,  saw  that  the  plaintiff 
was  described  as  an  agent  and  that  the  vendor  was  expected  to 
pay  a  commission.  Up  to  that  time  he  had  thought  that  the 
plaintiff  was  buying  for  liimself.  The  trial  Judge  does  not 
discredit  the  defendant,  but  rather  the  contrary  as  we  have 
seen. 

After  tliree  days  or  so,  the  plaintiff  returned  and  Was 
told  that  tKe  offer  was  refused — he  urged  the  defendant  to 
put  a  price  upon  the  property  and  at  length — the  learned 
Judge  finds — the  defendant  said — ^^  Bring  me  an  offer  within 
four  days  of  $8,000  and  T  will  accept  it  and  pay  a  commis- 
sioUi  The  evidence,  however,  does  not  shew  that  any  men- 
tion was  in  fact  made  of  commission ;  but  it  is  clear  the  de- 
fendant impliedly  agreed  to  pay  a  commission  if  the  price 
mentioned  was  obtained. 

The  plaintiff  tried  to  get  Badali  to  offer  $8,000  but  failed 
— and  some  six  or  eight  days  or  perhaps  more  thereafter 
Badali  went  to  the  defendant — the  defendant  had  sold  to 
another  purchaser,  who  declined  to  carry  out  the  purchase 
and  he  was  "  mad  "  and  sold  to  Badali  for  $7,500,  $5,000 
cash  and  $2,500  on  a  mortgage.  The  defendant  asked  Badali 
"  Are  you  paying  Singer  anything  for  carrying  on  this  busi- 
ness for  you?"  and  the  purchaser  said  lie  was  paying  him 
something — and  Badali  says  that  tlue  defendant  said,  *'  If  I 
have  to  pay  commission,  I  will  pay  and  if  not  T  wont."  No 
doubt  is  cast  by  the  trial  Judge  on  the  good  faith  of  the  de- 
fendant, and  I  can  find  no  reason  for  any. 

The  learned  Judge  says  further — "Tlie  evidence  of  the 
plaintiff  and  Badali,  coupled  with  the  fact  that  the  defendant 
had  the  first  written  offer  in  his  possession  for  more  than  a 
week  before  the  sale  was  made  and  that  this  offer  mentioned 
the  plaintiff's  name  as  an  agent,  convince  me  that  when  the 
defendant  sold  direct  to  Badali  he  knew  that  Badali  was  the 
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mau  wlio  had  been  introduced  to  him  by  the  plaintiff  through 
the  first  oflFer,  and  the  man  to  whom  the  plaintiff  had  been 
trying  to  effect  a  sale. 

The  weiglit  of  evidence  I  think  is  also  in  favour  of  the 
view  that  on  the  day  on  which  the  sale  was  actually  made 
there  was  some  discussion  about  the  plaintiff's  commission, 
so  that  when  the  defendant  made  the  sale  to  Badali  he  knew 
that  there  might  be  some  claim  made  to  commission.  I  am 
inclined  to  think  that  the  defendant  then  concluded  that  as 
the  plaintiff  liad  not  brought  the  offer  within  the  four  days 
that  he  had  mentioned,  he  was  not  liable  for  the  commission  ' 
and  that  in  any  event  he  would  lake  the  chance." 

I  have  set  out  the  facts  as  the  learned  trial  Judge  finds 
them  where  there  is  anv  conflict.  On  this  state  of  facts  the 
plaintiff  has  been  held  in  the  Court  below  entitled  to  com- 
mission. 

I  think  this  case  is  covered  by  authority  in  a  sense  ad- 
verse to  the  judgment. 

In  Toulmin  t.  Millar  (1887),  59  L.  T.  X.  S.  96,  in  Dom. 
Proc.,  Lord  Watson  says :  "  It  is  impossible  to  affirm  in 
general  terms  that  A.  is  entitled  to  a  commission  if  he  can 
prove  that  he  introduced  to  B.,  the  person  who  afterwards 
purchased  B's.  estate,  and  that  his  introduction  became  the 
cause  of  the  sale.  In  order  to  found  a  legal  claim  for  com- 
mission there  must  not  only  be  a  causal,  there  must  also  be 
a  contractual  relation  between  tlie  introduction  and  the  ulti- 
mate transaction  of  sale.*^ 

It  is  too  often  thought  that  the  mere  fact  that  a  real  estate 
dealer  brings  about  a  sale  of  property  entitles  him  to  a  com- 
mission from  some  one;  but  it  is  clear  that  this  is  not  the 
law.  Of  course,^  if  the  owner  puts  his  land  into  the  hands 
of  an  agent  to  sell,  the  law  implies  a  contract  to  pay  commis- 
sion on  a  sale  effected  through  the  agent — and  the  most 
trifling  services  on  the  part  of  the  agent  have  been  recognized 
a.s  making  him  the  causa  causans  of  a  sale.  *'  In  ninety-nine 
cases  out  of  a  hundred,  the  services  performed  by  the  house 
agent  upon  these  occasions  are  of  the  slightest  possible  kind ; 
it  consists  for  the  most  part  in  merely  bringing  the  vendor 
and  the  purchaser  together  so  as  to  result  in  a  sale.  It  is 
often  done  by  a  line  written  or  a  word  spoken,"  per  Keating, 
J.,  in  Mamell  v.  Clements  (1874),  L.  R.  9  C.  P.  139,  at  p. 
143.    And  see  Green  v.  Bartlett  (1863),  14  C.  B.  N.  S.  681. 

But  if  the  owner  upon  being  asked  whether  he  would  sell 
and  if  so  at  what  price,  does  not  put  the  property  in  the 
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hands  of  the  applicant  as  an  agent  at  all,  but  simply  refuses 
to  put  a  price  upon  the  property  and  says:  "Bring  me  an 
offer  and  I  will  consider  ijt/*  at  the  time  supposing  that  the 
applicant  is  buying  for  himself — ^how  can  it  be  said  that  he 
thereby  makes  the  applicant  an  agent  for  sale  ?  It  takes  two 
to  make  a  bargain,  and  a  contract  of  agency  requires  two 
consenting  minds  like  every  other  contract. 

WHen  the  defendant  became  aware  that  the  plaintiff  was 
an  agent  and  was  looking  for  a  commission  as  he  did  when 
he  read  with  any  care  the  offer  delivered  to  him  on  the  26th 
*  October,  the  aspect  of  matters  was  altered — ^he  recognized 
that  if  the  plaintiff  brought  him  an  offer  which  he  accepted, 
he  would  claim  commission  and  thereupon  he  made  the  first 
an4  only  contract  of  agency  which  he  did  make  with  the 
plaintiff.  ^'  Bring  me  an  offer  for  $8,000  within  four  days 
and  I  shall  accept  ;'^  and  then  he  quite  understood  that  he 
might  have  to  pay  commission.  If  a  contract  of  agency  be 
considered  as  existing  before  this,  the  case  would  be  not  un- 
like Toppin  V.  Healey  (1863),  11  W.  R.  466.  There  the  de- 
fendant employed  the  plaintiff  to  negotiate  a  loan  on  certain 
terms,  and  subsequently  before  the  loan  was  effected  changed 
the  terms.  The  plaintiff  endeavoured  to  procure  the  loan  on 
the  latter  terms  and  failed;  but  he  procured  a  loan  on  the 
original  terms.  It  was  held  that  he  could  not  recover;  the 
plaintiff  had  not  done  what  he  was  to  do  under  the  substi- 
tuted terms  and  the  former  terms  had  been  revoked.  Will- 
iams, J.,  points  out,  p.  467:  "The  letter  of  the  17th  (con- 
taining the  altered  terms)  amount  to  a  revocation.  The 
plaintiff  might  have  brought  an  action  for  the  breach  of 
contract,  but  he  does  not,  but  assents  to  the  substituted  terms. 
Then  he  has  not  earned  that  which  he  agroed  for  .  .  ." 
And  Willes,  J.,  "  If  the  plaintiff  chose  to  treat  the  letter  of 
the  17th  as  a  breach  of  contract  he  ought  to  have  done  so 
at  the  time.  But  he  did  not  chose  to  do  }«o/'  Erie,  C.J.,  and 
Keating,  J.,  agreed. 

In  any  view,  the  only  contract  of  agency  between  plain- 
tiff and  defendant  was  that  created  on  their  last  interview. 
The  plaintiff  shewed  by  his  conduct  that  he  so  understood  it 
— he  made  every  effort  to  get  Badali  to  make  an  offer  for 
$8,000,  but  failed. 

Where  the  parties  have  made  an  express  contract,  the  con- 
ditions under  which  the  remuneration  becomes  payable  must 
be  ascertained  by  the  terms  of  the  contract  itself. 
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Bamett  v.  Isaacson  (1888),  4  T.  L.  B,  645;  Oreen  v. 
Miles  (1861),  30  L.  J.  C.  P.  343;  Alder  v.  Boyh  (1847),  4 
C.  B.  635. 

Of  course,  if  what  the  agent  has  been  employed  to  do, 
he  does  in  substance,  that  is  enough.  Wycott  v.  Campbell 
(1871),  31  F.  C.  R.  584;  Runner  v.  Knowles  (1874),  22 
W.  R.  574;  30  L.  T.  496;  Johnston  v.  Kershaw  (1867),  L. 
R.  2  Ex.  82;  Morson  v.  Bumside  (1900),  31  0.  R.  438,  but 
not  otherwise. 

There  is  no  pretence  that  the  plaintiff  did  procure  the 
offer  or  could  procure  it.  Had  there  been  any  fraud  or  bad 
faith  in  the  matter  on  the  part  of  the  defendant  the  princi- 
ple of  Wilson  V.  Deacon  (1911),  19  0.  W.  R.  433  (affirmed 
in  Divisional  Court)  might  be  considered  to  apply;  but 
there  is  no  such  complication  here — ^there  is  *'  no  trick  to 
deprive  .  .  .  the  plaintiff  of ''  his  "  commission,  and  to 
take  advantage  of  *'  his  "  services  '*  (per  Tx)rd  Esher,  M.R., 
in  .VooA  V.  Owen  (1886),  2  T.  L.  R.  364,  at  p.  365;  Wilson 
V.  Deacon  (1911),  19  0.  W.  R.  433,  at  p.  435. 

Willes,  J.,  in  Curtis  v.  Noxon  (1871),  24  K  T.  706,  at  p. 
708,  says:  "These  actions  by  house  agents  spring  up  at 
every  turn,  and  as  they  are  generally  based  upon  agreements 
which  they  have  persuaded  people  who  are  not  so  well  versed 
in  the  law  as  themselves  to  enter  into  to  their  injury,  they 
ought  not  to  be  encouraged.'^  Without  adopting  the  learned 
Judge's  view  and  without  casting  any  reflection  upon  an 
estimable  class  of  the  community,  I  think  it  would  be  add- 
ing another  terror  to  the  ownership  of  the  property  if  the 
defendant  were  to  be  compelled  to  pay  a  commission  under 
the  circumstances  of  this  case. 

I  have  not  thought  it  necessary  to  consider  whether  the 
sale  was  due  to  the  plaintiff  at  all — the  purchaser  knew  of 
the  property  and  had  it  in  mind  to  buy  it — ^Iie  knew  who  the 
owner  was — and  it  was  rather  the  purchaser  who  introduced 
the  plaintiff  to  the' defendant  than  vice  versa.  Nor  have  I 
thouglit  it  necessary  to  go  through  the  myriad  cases  in  which 
the  owner  placed  his  property  for  sale  in  the  hands  of  a 
land  agent — perhaps  the  latest  in  the  higher  Courts  are 
Straiton  v.  Vachon  (1911),  44  S.  C.  R.  395,  and  Burchell  v. 
Oov^rie,  C.  R.,  [1910]  A.  C.  250. 

I  am  of  opinion  that  the  appeal  should  be  allowed  with 
costs  and  the  action  dismissed  with  costs. 
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court  of  appeal. 

Januart  24th,  1912. 

.SANDWICH,  WINDSOR   &   AMHEKSTBrRG  Rw.   CO. 

V.  CITY  OF  WINDSOR. 

Assessment  and  Taxes — Street  Rail\oa\t-^Exemptions  —  Agreement 
between  Company  and  Municipality  —  Constructiwi  of  Agree- 
ment. 

Ontario  Rw.  &  Mun.  Board  made  an  order  construing  an 
agi'eement  existini;  between  the  applicant  company  and  the  respond- 
ent municipality  to  mean  that  the  said  agreement  did  not  exempt 
the  company's  buildings,  machinery,  etc.,  from  taxation,  nor  the 
poles,  wires,  etc.,  used  in  connection  with  the  lighting  plant,  and 
confirmed  the  assessment  of  the  commissioner  of  the  municipality. 

Court  of  Appeal  varied  above  order  in  respect  to  the  imposition 
of  a  business  tax  on  the  street  railway  department  of  the  appellant 
company,  i.e.,  2o  per  cent,  of  $50,500,  but  in  other  re.spects  affirmed 
above  assessment. 

Magee.  J. a.,  dissented,  being  of  opinion  that  the  posts  and 
wires  of  the  electric  light  department  ($4,000)  should  be  exempt 
from  assessment  and  that  there  should  be  no  business  tax  in  respect- 
to  the  electric  light  department. 

An  appeal  by  the  railway  company  from  an  order  of 
the  Ontario  Railway  and  Municipal  Board  dismissing  an  ap- 
peal from  the  local  assessment  of  the  company's  properties 
at  the  city  of  Windsor. 

The  appeal  to  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

A.  H.  Clarke,  K.C.,  and  A.  R.  Bartlett,  for  the  appel- 
lants. 

W.  M.  Douglas,  K.C.,  and  A.  St.  G.  Ellis,  for  the  re- 
spondents. 

Hon.  Mr.  Justice  Garrow: — After  much  puzzling 
over  clause  9  of  the  agreement  in  question,  I  have  arrived 
at  the  conclusion  that  as  to  the  main  point  the  order  should 
not  be  disturbed. 

As  I  read  that  clause,  it  applies  to  exempt  only  the 
real  estate  therein  mentioned,  since  it  expressly  excepts 
from  its  operations  the  real  estate  not  "  hereinbefore " 
mentioned.     And  the  only  real  estate  which  is  mentioned 
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is  the  tracks,  &c.,  enumerated  in  the  beginning  of  the  clause, 
which,  by  the  statute,  are  to  be  interpreted  for  the  pur- 
poses of  taxation,  as  "  land/^ 

Why  so  many  words  should  have  been  used  to  express  so 
pimple  a  matter  is  not  apparent.  It  was  certainly  not  neces- 
sary for  instance  to  refer  to  property  already  exempt  by 
law,  and  with  that  part  of  the  clause  out  it  might  very  well 
have  read  affimiativelv,  thus,  "  the  tracks,  riofht  of  wav, 
|w)les,  wires,  rolling  stock  and  all  surperstructures  and  sub- 
structures .  .  .  shall  be  exempt  .  .  ."'  for  that,  in 
my  opinion,  is  what  it  means,  and  what  the  parties  in- 
tended. This,  it  may  be  said,  gives  no  meaning  to  the 
words  "  and  all  the  property  .  .  .  not  exempted  by 
law,"  but  unless  such  property  was  land,  or  in  the  nature 
of  land,  it  was  not  assessable.  And  if  it  was  land,  then  the 
exception  from  the  operation  of  the  agreement  of  the  **  real 
estate ''  (which  of  course  includes  "  land  "  in  the  statutory 
sense),  not  thereinbefore  enumerated,  leaves  the  matter 
just  as  it  would  have  been  with  all  these  words  out  of  the 
clause. 

I  can  find  no  excuse  in  the  agreement  for  an  exempt- 
ion of  the  electric  lighting  property  or  plant,  or  for  the 
exemption  in  respect  of  it  of  the  ordinary  business  tax. 
But  the  latter  tax  could  not,  under  the  provision  of  section 
226  of  the  Assessment  Act,  lawfully  be  imposed  in  respect 
of  the  other  property,  as  was  in  efiEect  conceded  on  the 
argument. 

I  would  otherwise  dismiss  the  appeal,  but  under  the  cir- 
cumstances without  costs. 

Hon.  Mr.  Justice  Meredith  : — I  agree  with  the  Board 
in  their  conclusion  that  the  words  "  all  superstructures  and 
substructures  "  do  not  include  the  ordinary  buildings,  which 
have  been  taxed.  The  words  though  quite  sufficient,  in 
their  wider  meaning,  to  include  such  buildings  are  seldom, 
if  ever,  employed  instead  of  the  more  familiar,  and  more 
applicable,  word,  buildings:  and  the  context  makes  it 
plainer,  to  me,  that  the  words  were  used  in  a  narrower 
Fense,  indicative  of  such  things  as  bridges,  culverts,  &c. 

The  subjects  being  dealt  with  in  the  agreement  were 
"the  tracks,  right  of  way,  poles,. wires  and  rolling  stock'' 
of  a  street  railway;  then  follow  the  words  in  question  ^'  and 
all  superstructures  and  substructures." 
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I  capnot  think  that,  to  business  men,  in  the  business 
world,  it  would  occur  that  the  words  in  question  included 
all  sorts  of  buildings  wherever  situated  in  the  munici- 
pality, and  for  whatever  purpose  used,  so  .long  as  they  were 
the  property  of  the  company  seeking  to  exclude  them  from 
taxation. 

In  my  opinion  that  which  was  meant  by  the  words  in 
question  was  structures  connected  with  the  tracks,  ways, 
poles  and  wires,  either  above  or  below,  of  the  character  I 
have  mentioned  and  the  like. 

I  also  agree  with  the  Board  in  their  opinion  that  only 
that  property  which  was  tlie  subject  of  that  agreement — 
the  railway — waa  to  be  exempt  from  taxation  under  its 
provisions:  this  seejns  to  me  to  be  also  evident  if  the  words 
of  exemption  alone  were  looked  at  "  tracks,  right  of  way, 
poles,  wires,  rolling  stock  and  all  superstructures  and  sub- 
structures.'* 

The  onus  of  relieving  themselves  from  taxation  in  re- 
spect of  the  buildings  and  of  the  electric  lighting  property 
was  upon  the  appellants,  and,  to  say  the  least  of  it,  that  they 
have  not  done. 

In  these  respects  I  would  dismiss  the  appeal:  in  other 
respects  the  parties  agreed  as  to  the  result  during  the  argu- 
ment; and,  if  they  had  not,  iu  view  of  section  226  of 
the  Assessment  Act,  there  would  be  no  excuse  for  not  being 
so  agreed ;  as  it  plainly  excluded  any  right  to  impose  a  busi- 
ness tax  in  respect  of  the  property  in  regard  to  which  a 
fixed  sum  has  been  agreed  upon:  as  to  other  property  it 
would  be  applicable. 

Hon.  Mr.  Justice  Magee  (dissenting): — The  authority 
to  produce  and  use  electricity  for  the  purposes  of  its  rail- 
way was  given  to  the  appellant  company  in  1893  by  56 
Vict.  ch.  97,  sec.  9. 

It  had  been  incorporated  in  1887  as  a  street  railway  by  35 
Yict.  ch.  64  (Ont,)  and  received  its  present  name  in  1887 
by  50  Vict.  ch.  80.  The  Act  of  1893  also  authorised  it  to 
sell  or  lease  '^  such  electricity  '^  produced  by  it  and  not  re- 
quired, to  any  person  or  corporation,  and  gave  it  the  power, 
rights  and  privileges  conferred  upon  companies  incorpor- 
ated under  the  Act  respecting  CV>mpanies,  for  steam-heating 
or  for  supplying  electricity  for  light,  heating  or  power  (R. 
S.  0.  1887,  ch.  165).  The  last-mentioned  atft  authorised 
such  companies  to*  construct  and  operate  works  for  produc- 
tion and  distribution  of  electricitv  and  to  conduct  the  same 
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through  the  streets,  but  only  upon  agreement  with  the 
municipality  and  (by  reference  to  B.  S.  0.  1887,  ch.  164, 
sec.  51),  authorised  the  municipality  to  take  stock  or  make 
loans  or  contribute  in  any  manner  towards  advancing  the 
objects  of  its  incorporation. 

That  power  of  selling  and  distributing  electricity  was 
iu  almost  the  same  words  as  the  like  power  conferred  by 
the  Electric  Bailways  Act  1895,  sec.  9,  upon  all  companies 
to  which  that  Act  applies,  and  not  wholly  constructed  or 
operated  within  a  city,  town  or  village  or  within  one  and 
a  half  miles  thereof.  Hence  it  was  a  well-known  susidiary 
power  of  companies  such  as  this,  and  indeed  one  can  under- 
stand that  it  would  be  almost  a  necessary  one  for  economic 
management.  Prepared  as  they  would  have  to  be  for  extra- 
ordiuar}'  demands  upon  their  capacity  their  appliances 
must  be  in  excess  of  their  ordinary  requirements — and  ap- 
portunity  for  fuU  user  of  such  appliances  would  be  as  need- 
ful as  the  right  of  a  gas  company  or  municipality  to  dis- 
pose of  by-products. 

This  company,  in  July,  1902',  at  the  date  of  the  agree- 
ment in  question  was,  and  had  been  for  some  years  exer- 
cising such  subsidiary  power  to  the  knowledge  and  indeed 
under  agreement  with  the  respondent  city  corporation.  By 
that  agreement,  of  July,  1902,  the  company  and  the  city 
undertook  to  assist  in  obtaining  legislation  to  validate  it, 
and  in  the  following  sefssion  the  Act  (3  Edw.  VII.  ch.  112) 
was  passed  which  did  so.  That  Act  recites  that  the  pro- 
visions of  the  Electric  Bailways  Act  (B.  S.  0.  1897,  ch.  209) 
were  not  applicable  to  this  company,  and  that  the  company 
liad  petitioned  for  an  Act  empowering  municipalities  to 
irive  it  exemption  from  taxes  as  provided  by  section  77  of 
that  Act,  and  to  confirm  the  agreement  with  the  city  of 
Windsor.  Then  section  1  is  in  almost  the  same  words  as 
that  section  77  (except  in  its  express  reference  to  school 
taxes  as  to  which  see  Public  Schools  Act,  1  Edw.  VII.  ch. 
39,  sec.  77  and  Pringle  v.  8tr<Uford,  20  0.  L.  B.  276),  and 
emjKjwers  municipalities  to  exempt  the  "  company  and  its 
})raperty  within  such  municipality "  in  whole  or  in  part 
from  municipal  assessments  or  taxation  (other  than  school 
rates)  or  agree  to  a  certain  sum  per  annum  in  gross  by  way 
of  commutation  or  composition  for  payment  or  in  lieu  of 
all  or  any  municipal  rates  or  assessments  (other  than  school 
'Tates)  to  be  imposed  by  such  municipal  corporation  for  a 
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time    not    exceeding    twenty-one    years.     Then    section    2 
made  valid  and  binding  this  agreement  with  the  city. 

Thus  this  company  was  put  on  the  same  level  as  re- 
gards obtaining  exemption  from  or  commuting  for  taxes  as 
the  other  electric  railway  companies,  and  by  the  same  stat- 
ute which  made  this  previous  agreement  effectual,  and 
which  both  parties  have  assisted  in  obtaining.  It  can  hardly 
be  said  that  in  giving  such  powers  as  regards  exempting 
the  property  of  such  companies  generally,  the  Legislature 
did  not  intend  that  their  property  used  for  the  subsidiary 
purposes,  as  well  as  that  used  strictly  for  railway  purposes, 
might  be  freed  from  taxation  or  commuted  for.  And  so 
with  this  company.  It  is  true  that  would  not  shew  that 
such  is  the  effect  of  this  agreement,  but  it  cannot  be  said 
that  such  a  limitation  to  strictly  railway  property  was  neces- 
sarily in  the  intent  of  the  Legislature  or  either  of  these 
parties.  And  in  the  case  of  a  municipality  exempting  *'  all 
tlie  property  ''  of  a  company  incorporated  under  the  Cien- 
eral  Electric  Railway  Companies  Act,  it  would  and  should 
require  a  very  strong  case  indeed  to  make  out  that  the  prop- 
erty used  in  the  recognised  subsidiary  purposes  of  the  com- 
pany would  still  be  liable.        ' 

Here  then  in  July,  1902,  was  this  appellant  company 
well  known  to  have  these  general  powers  and  to  be  dispos- 
ing of  its  surplus  electricity.  As  appears  by  the  recitals 
in  this  agreement,  the  city  had  made  two  agreements  in 
1893  relative  to  the  operation  of  the  railway  and  which 
presumably  had  no  relation  to  the  supply  of  light  or  power 
to  the  city  or  its  residents.  Outside  of  those  agreements 
was  the  arrangement  for  the  latter  purpose.  None  of 
these  made  any  reference  to  taxes  as  far  as  appears.  The 
special  acts  relating  to  the  company  had  not  given  any 
power  to  obtain  exemption,  and  the  General  Electric  Bail- 
way  Act  did  not  apply  to  it  in  this  respect.  The  company 
then  proposes  to  extend  its  railway  to  Amherstburg,  which 
w^ould  as  the  agreement  states  benefit  the  inhabitants  of 
Windsor,  and  it  seeks  a  modification  of  the  existing  agree- 
ment, first,  by  extending  the  term  of  its  railway  franchise 
till  December,  1922,  and  by  cancelling  the  clauses  (what- 
ever they  were)"  referring  to  the  payment  of  money  or 
taxes  for  franchise  privileges  to  the  corporation  '*  and  by 
paying  certain  fixed  yearly  sums  in  lieu  of  taxes  upon  its 
property  except  certain  real  estate.  Both  parties  agree 
and  put  in  writing  what  they  agree  upon  and  neither  side 
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snggestf-'  that  what  is  put  in  writing  is  different  from  the 
intention  of  these  two  corporate  bodies  or  their  represen- 
tatives. We  have  simply  to  take  the  agreement  as  we  find  it. 

Until  we  come  "to  clause  8,  the  new  agreement  deals 
only  with  railway  construction  and  operation,  and  refers  to 
*•'  tracks  "  and  "  rails  "  and  "'  lines  of  railway  '' — and  clause 
10  declares  that  ^'  this  agreement  shall  he  read  as  part  of 
the  said  two  agreements,  all  the  terms  of  which  will  be 
binding  .  .  .  except  where  inconsistent  with  the  terms 
of  this  agreement,  when  the  terms  of  th'is  agreement^hall 
prevail/'  Clau?e  8  cancels  (on  completion  of  the  ralvvay 
extension)  clause  5  in  the  agreement  of  April,  18i)3,  '^  and 
all  clauses  in  said  two  hereinbefore  recited  agreements  re- 
ferring to  the  payment  of  money  or  taxes  for  franchise 
privileges  to  the  cor})oration '';  and  "the  following  clause 
shall  ho  read  as  a  part  of  the  said  agreements  in  substitu- 
tion for  said  clause  five  and  of  all  clauses  relating  to  the 
payment  of  money  or  taxes  as  aforesaid,  namely  "  the  com- 
pany to  pay  $500  yearly  till  December,  1912,  and  then 
$750  yearly  till  December,  1917,  and  tlien  $1,000  yearly 
till  Decem})er,  1922,"  which  said  payments  shall  be  in  lieu 
of  all  taxes  or  rates  other  than  school  rates  upon  the 
property  hereinafter  exempted  from  the  payment  of  taxes/' 
There  is  here  no  intimation  of  anv  kind  that  the  subse- 
quent  exemption  is  to  be  less  than  it  purports  to  be. 

Then  clause  9  contains  the  C-xemption  and  reads,  "  The 
track?,  r'ght  of  way,  wires,  rolling  stock  and  all  super- 
structures and  substructures,  and  all  the  property  of  the 
said  parties  of  the  second  part  (the  applicant  company  and 
the  City  Railway  Company  of  Windsor,  Limited),  not  ex- 
empted by  law  from  taxes  shall  except  the  real  estate  not 
hereinbefore  mentioned,  be  exempt  from  all  taxes  other 
than  school  rates  until  and  including  the  31st  day  of  De- 
cember, 1922/'  It  is  evident  from  a  perusal  of  the  agree- 
ment^ that  the  word  *^  hereinbefore "  can  only  refer  to 
clause  9  itself. 

So  here  in  addition  to  certain  specific  items  such  as 
tracks,  poles,  superstructures,  &c.,  which  might  )ye  real 
estate,  we  find  exempted  for  these  yearly  payments  all  the 
assessable  property  of  the  company,  except  any  other  real 
estate.  These  words  "  all  the  property  not  exempted  by 
law  "  are  very  wide  and  when  we  find  the  i)arties  making" 
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an  express  exception  stating  what  is  not  to  be  covered  by 
them,  I  find  it  difficult  to  get  foothold  for  any  other  excep- 
tion than  what  they  have  mentioned.  Both  parties  knew 
that  the  company  was  producing  electricity  and  disposing 
of  its  surplus,  and  distributing  it  to  its  customers,  and  that 
such  was  its  recognised  business,  and  that  in  distributing 
it  used  and  would  need  poles  and  wires  and  appliances  out- 
side of  what  would  be  required  for  railway  needs.  And 
both  sides  agree  upon  fixed  yearly  sums,  which  so  far  as 
appears  are  not  based  upon,  and  have  no  relation  to  the 
operation  of  the  railway  proper.  Then  having  used  these 
broad  words  and  expressed  the  only  exceptions  thereto, 
they  go  to  the  Legislature  and  obtain  this  Act  of  1903 
which  as  I  have  said  certainly  gives  no  hint  of  any  limita- 
tion of  the  bargain,  but  puts  the  company  in  the  position 
of  obtaining  like  others  the  broadest  exemptions  covering 
all  its  property.  So  far  as  appears  this  agreement  was  in 
no  sense  a  gift  from  the  city.  It  was  a  bargain  in  which 
the  company  was  to  do  something  to  benefit  the  inhabitants 
as  well  as  pay  money  to  the  city  corporation  itself.  I  find 
nothing  in  the  nature  of  the  transaction  from  which  to 
conclude  that  the  parties  did  not  mean  exactly  what  they 
said,  and  no  rule  of  law  which  in  the  circumstances  of  a 
specified  exception  and  a  cash  payment  not  limited  for  par- 
ticular properties,  would  enable  me  to  construe  the  words 
in  any  more  restricted  sense — and  where  no  rectification 
is  sought  the  rules  of  law  and  equity  in  the  construction  of 
the  agreement  must  be  the  same. 

A  fact  not  without  significance  is  that  in  the  previous 
March,  1902^,  section  18  of  the  Assessment  Act  had  been 
amended  by  2  Edw.  VII.  ch.  31,  sec.  1,  which  enacted  that 
the  rails,  ties^  poles,  wires,  pipes,  mains,  conduits,  substruc- 
tures and  superstructures  upon  the  streets  of  the  munici- 
palitv  belonenng  to  companies  for  supplying  light  and  power, 
and  companies  operating  street  railways  and  electric 
railways  and  certain  other  companies,  sliould  bo  deemed 
"  land ''  within  the  Assessment  Act,  and  be  assessed,  but 
the  plant,  poles  and  wires  used  exclusively  for  a  steam  rail- 
way and  not  for  commercial  purposes,  should  be  as  thereto- 
fore exempt  from  taxation,  and  that  save  as  aforesaid,  roll- 
ing stock,  plant  and  appliances  of  Fuch  companies  should 
not  be  ^Mand  "  and  should  not  be  assessable. 

Reading  tlie  exemption  elauFe  in  the  agreement  of  July, 
1902,  it  is  difficult  to  believe  that  the  parties  had  not  that 
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new  assessment  provision  in  mind.  The  use  of  the  words 
•'superstructures  and  substructures/'  and  their  insertion 
somewhat  out  of  their  natural  order  after  '^  rolling  stock," 
which  is  personalty,  and  the  care  in  limiting  the  real  estate 
to  that  "  not  hereinbefore  mentioned  "  would  all  indicate  to 
me  that  the  Act  of  1902,  was  in  the  view  of  the  parties 
j^ettling  the  agreement.  If  so,  that  section  would  have 
brought  to  their  attention  the  different  functions  of  this 
company,  and  warned  them  to  exclude  the  lighting  part  of 
the  business  from  the  operation  of  the  wide  exemption  if 
such  was  the  intention. 

There  is  also  the  fact  that  until  the  assessments  now  in 
question,  the  company  has  not  since  the  agreement  been  re- 
quired to  pay  on  the  basis  now  contended  for  by  the  city, 
though  that  would  not  disentitle  the  latter  if  the  agreement 
were  clearly  in  its  favour. 

In  my  opinion  the  exemption  is  not  limited  to  the  prop- 
erty of  the  company  used  for  the  purpo-^os  of  tlio  railway 
itself,  and  the  appeal  in  that  respect  should  be  allowed. 

The  next  question  is  whether  the  buildings  and  machinery 
fixed  to  the  freeholS  on  the  company's  lands  are  liable  to  as- 
sessment as  being  part  of  the  real  estate  not  previously  men- 
tioned, or  whether  they  are  included  in  the  words  "  super- 
structures and  substructures,'^  and  so  expressly  exempt. 

As  this  agreement  was  not  valid  until  the  assent  of  the 
Legislature  was  obtained,  and  the  Legislature  is  careful  to 
restrict  the  exempting  powers  of  municipalities,  we  have,  I 
think,  to  consider  not  only  what  the  parties  meant,  but  also 
what  the  Ijegislature  meant  in  allowing  this  interference 
with  the  Assessment  Act.  The  Act,  fe.  S.  0.  1897,  ch.  224, 
in  sec.  7,  declared  that  all  property  in  the  province  shall  be 
liable  to  taxation  subject  to  certain  specified  exemptions: 
and  in  sec.  2  that  in  the  Act  the  words  *'  land,"  *'  real  estate  " 
and  *'  real  property  "  respectively,  should  be  deemed  to  in- 
clude buildings  and  all  machinery  or  other  things  so  fixed 
to  any  building  as  to  form  in  law  part  of  the  realty.  And 
the  amended  sec.  18,  already  referred  to,  declared  certain 
property  of  the  company  on  the  streets  to  be  "  land  "  and  as- 
sessable in  the  ward  where  the  head  office  was,  but  save  as 
therein  the  rolling  stock,  plant  and  appliances  slionld  not  be 
land  (and  as  amended  in  1903,  by  3  Edw.  VIF.,  ch.  21,  hcc. 
7,  the  rolling  stock  should  not  be  asscspable)  and  ?oe.  39  ox- 
<»mpto<l   from  taxation  all   tlie  personal  property  of  a   com- 


52  THE  ONTARIO  WEEKLY  REPORTER,       [voL.  21 

pany  which  invested  the  whole  or  the  principal  part  of  its 
means  in  railway  and  tram  roads  or  certain  other  works. 
The  only  references  which  I  find  in  the  Assessment  Act  to 
"  superstructures ''  or  ''  substructures,''  are  in  the  amended 
sec.  18,  and  in  sec.  32.  In  the  latter,  relating  to  foil  roads, 
the  word  "  superstructure  *'  clearly  does  not  include  "build- 
ings. In  the  former  the  "  superstructures  and  substruc- 
tures/^ if  judged  only  by  the  associated  words  would  not  in- 
clude buildings,  but  inasmuch  as  they  are  upon  the  street.s 
and  public  places  they  clearly  cannot  do  so.  Then  we  have  to 
turn  to  the  agreement  itself,  and  here  wc  must  apply  the 
rule  nose  untur  a  socw.  As  already  stated  I  incline  to  think 
the  words  were  inspired  by  the  amendment  referred  to  of 
sec.  18,  where  they  do  not  include  buildings.  But  even  if 
not  used  with  reference  to  that  section,  they  are  in  the  first 
place  xery  unusual  words  to  use  as  including  '*  buildings  " 
or  "machinery,''  the  words  which  would  first  occur  to  the 
ordinary  draughtsman  if  intended.  And  in  the  second  place 
they  are  associated  with  words  which  bear  no  relation  to 
buildings  or  machinery  therein,  but  rather  to  the  roadway 
and  property  away  from  the  company's  lands,  and  they  have 
to  bear  the  stamp  of  their  companionship,  esp-H^ially  as  they 
are  in  themselves  words  which  imply  relation  to  something 
else  below  or  al)ove  tbem,  which  here  evidently  are  the  tracks 
and  right  of  way.  In  relation  to  railways,  the  words  seem  to 
-have  acquired  in  the  Ignited  States,  at  least,  a  meaning  which 
excludes  the  idea  of  either  the  buildings,  such  as  these,  or 
machinery  therein.  Thus  in  the  Standard  Dictionary,  ^^  Sup- 
erstructure '.'  is  defined,  as  ''  any  structure  or  part  of  a  struc- 
ture considered  in  relation  to  the  part  on  which  it  rests :  the 
sleepers,  rails,  etc.,  of  a  railway  as  distinguished  from  the 
roadbed."  In  the  Centuiy  Dictionary  "  (3)  In  railway  en- 
gineering the  sleepers,  rails,  and  fastenings  of  a  railway  in 
contradistinction  to  roadbed.  In  37  Cyc.  510,  a  similar 
definition,  and  in  Am.  &  Eng.  Ency.,  2nd  ed.,  to  the  same 
effect,  and  adding  "  called  also  permanent  way/'  citing  Web- 
ster's Dictionary  and  referring  to  decisions. 

In  re  Canadian  Pacific  Rw.  Co.  v.  Town  of  Macleod,  5 
Terr.  L.  R.  192  (1901),  Scott,  J.,  held  that  tire  company's 
buildings  were  not  ''superstructures  of  the  roadway/*  and 
referred  to  a  numl)er  of  authorities:  see  Be  Assessment  Ap- 
peah,  6  0.  L.  E.  187,  and  Re  London  Sfreet  Rw.,  27  A.  B. 
83,  89.     In  the  Assessment  Act  of  1901,  sec.  44,  as  amended 
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in  1906,  the  words  are  thrice  used  in  relation  to  railways, 
but  manifestly  not  as  including  buildings  or  fixed  machin- 
ery therein  such  as  here  in  question. 

The  appeal  on  this  question  -should,  in  my  opinion,  fail. 

The  third  question  is  whether  the  company  is  exempted 
by  the  agreement  f  roni  a  "  business  assessment/* 

This  tax  (except  as  to  mercantile  business),  was  first 
authori2ed  by  the  Assessment  Act,  of  1904,  4  Edw.  VII.,  ch. 
23,  sec.  10,  sub-sec.  1,  whereby  ^'  Irrespective  of  any  assess- 
ment of  land  under  this  Act,  every  person  occupying  or  us- 
ing land  in  the  municipality  for  the  purpose  of  any  business 
mentioned  or  described  in  this  section  shall  be  assessed  for  a 
sum  to  \ye  called  "  business  assessment ''  to  be  computed  by  . 
reference  to  the  assessed  value  of  the  land  so  occupied  or  used 
by  him  as  follows  .  .  .  (i)  Every  person  carrying  on 
the  business  of  ...  an  electric  railway  ...  or  of 
the  transmission  of  .  .  .  electricity  for  the  purpose  of 
light,  heat,  or  power,  for  a  sum  equal  to  25  per  cent  of  the 
assessed  value  of  the  land  (not  being  a  highway,  etc.,  or 
waters  or  private  right  of  way),  occupied  or  used  by  such  per- 
son exclusive  of  the  value  of  any  machinery,  plant  or  appli- 
ances erected  or  placed  upon,  in,  over,  under,  or  affixed  to 
such  land.''  Sub-section  8  declares  that  "every  person  as- 
sessed for  business  assessment  shall  be  liable  for  the  payment 
of  the  tax  thereon  and  the  same  shall  not  constitute  a  charge 
upon  the  land  so  occupied  or  used."  Section  5  made  real 
property  and  income  assessable.  Section  11  made  liable  to 
assessment  for  income  tax  "every  person  not  liable  to  busi- 
ness assessment  under  sec.  10,"  and  not  otherwise  exempted. 
Sections  3  and  4  directed  taxes  to  be  levied  '^  upon  the  whole 
of  the  assessment  for  real  property  income  and  business  or 
other  assessments  made  under  that  Act."  and  sec.  228  re- 
j^ealed  the  existing  Assessment  Act,  of  1897,  and  amend- 
ments thereof  under  which  personal  property  was  assessable. 

If  legislation  had  stopped  there,  the  assessment  would 
have  been  changed  from  an  assessment  of  property  to  a 
purely  personal  assessment  which  though  calculated  on  tlio 
value  of  property,  was  not  a  charge  upon  it,  and  as  the  a«rree- 
ment  here  only  exempted  "  property  "  and  the  commutation 
paid  was  only  in  lieu  of  taxes  "  upon  the  property  "  the  com- 
pany would  not  be  exempted,  although  it  is  manifej^t  that 
the  business  tax  was  really  substituted  for  the  tax  on  per- 
sonalty and  on  income  which  under  the  Act  of  1897,  was  in- 
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eluded  in  *' personal  property."  Biit  sec.  226  of  the  1904 
Act,  declared  that  it  should  not  affect  the  terms  of  any 
agreement  made  with  a  municipality  ...  for  commut- 
ing or  otherwise  relating  to  municipal  taxation,  but  when- 
ever ...  by  any  verbal  agreement  .  .  .  the  real 
or  personal  property  of  any  person  or  any  part  thereof  is  ex- 
empt from  municipal  taxation  in  whole  or  in  part  .  .  . 
such  fixed  assessment  or  commutation  of  taxes  or  exemption 
shall  be  deemed  to  include  any  business  assessment  or  other 
assessment,  and  any  taxes  thereon  in  respect  to  the  property 
or  business  mentioned  in  such  .  .  .  assessment  to  which 
such  person  or  the  property  of  such  person  would  otherwise 
be  liable  under  the  provisions  of  this  Act.''  The  intention 
and  effect  of  this  section  seems  clearly  to  be  to  remedy  the 
injustice  which  otherwise  might  have  been  done,  and  to  put 
this  company  in  the  same  position  as  if  the  company  as  well 
as  its  property  had  been  exempted  by  the  assessment.  And 
in  the  same  section,  4  Edw.  VII.,  ch.  24,  sec.  3,  declared 
"'  rateable  property "  to  include  business  assessments. 

On  this  question  the  appeal  should  be  allowed.  It  wa;? 
conceded  that  the  business  assessment  in  any  case  was  in 
excess,  as  it  should  not  have  been  calculated  on  the  value  of 
machinery. 

The  last  question  is  whether  the  exemption  applies  U> 
the  company's  buildings  and  fixed  machiner}''  on  lands  not 
owned  by  it,  but  leased  from  the  Canada  Salt  Company. 
As  in  my  view  they  would  not  be  exempt  if  they  were  on 
the  company's  own  land,  and  there  is  nothing  in  evidence  to 
take  them  out  of  the  category  of  real  estate,  they  are  in  my 
opinion  not  shewn  to  be  entitled  to  exemption. 

The  net  result  of  the  appeal  in  my  opinion  is  tliat  tlie 
assessment  of  $4,500  on  poles  and  wires  of  the  lighting  busi- 
ness and  all  the  business  assessments  of  $5,125,  $3,125,  and 
$1,350,  should  be  struck  out,  but  the  other  assessments 
should  stand. 

Each  party  should  pay  its  own  costs,  in  my  view,  as  tht- 
success  was  divided. 
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divisional  court. 

January  26th,  1912. 

Re  STFRMER  AND  TOWN  OF  BEAVERTON 

f^oait — Local  Option   Bfhiair — Application   to   Quash    Unsuccessful — 
RcqI   Applicant   Liable    to    Village   for    Costs. 

Divisional  Court  affirmed  judgmeDt  of  Boyd,  C,  20  O.  W. 
R.  560. 

An  appeal  from  an  order  of  Hon.  Sir  John  Boyd,  C, 
directing  one  Hamilton  to  pay  certain  costs  amounting  to 
$384,  the  balance  of  costs  in  testing  local  option  by-law. 
See  20  0.  W.  R.  560. 

The  appeal  to  Divisional  Court  was  heard^by  Hon.  Mr. 
JrsTioE  Clute,  Hon.  Mr.  Justice  Latchford,  and  Hon. 
^Ir.  Justice  Middleton. 

Lynch-Staunton,  K.C.,  for  the  appellant,  Hamilton. 
W.  H  Raney,  K.C.,  for  the  respondents. 

Hon.  Mr.  Justice  Clute  : — It  clearly  appeared  and  was 
not  disputed  that  the  proceedings  taken  in  the  name  of 
Stunner  were  at  the  instance  of  Hamilton  and  one  Overend. 
Stunner  being  irresponsible,  they  put  him  forward  in  order 
to  escape  liability  for  costs;  they  be^came  responsible  to  the 
solicitor  who  acted  for  Sturmer  for  his  costs,  and  they  furn- 
ished the  money  paid  into  Court  as  security  for  costs.  The 
amount  here  ordered  to  be  paid  is  the  amount  in  excess  of 
the  security  given. 

The  Chancellor  held,  20  0.  W.  R.  560,  that  the  proceed- 
ing was  an  abuse  of  the  process  of  the  Court,  and  that  there 
was  inlierent  power  in  the  Court  to  make  the  person  who  had 
set  the  Court  in  motion  pay  the  costs  of  the  unsuccessful 
application,  and  this  though  the  person  be  not  formally  a 
party,  but  one  who  is  the  instigator  and  supporter  of  the 
movement.  He  further  held  that  under  the  Judicature  Act, 
there  is  now  ample  jurisdiction  to  deal  with  costs ;  full  power 
is  given  to  determine  by  whom  and  to  what  extent  costs  are 
to  be  paid,  sec.  119. 

Mr.  Staunton  strongly  urged  that  the  rule  here  invoked 
was  only  applicable  in  cases  of  ejectment  because  in  those 
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cases  the  tenant  is  put  forward  by  the  landlord  as  a  party, 
and  that  the  Court  has  no  jurisdiction  to  bring  any  one  not 
a  party  before  the  Court  and  order  him  to  pay  the  costs,  and 
that  the  Judicature  Act  has  no  application  to  the  present 
case,  and  does  not  extend  the  rule  to  a  case  like  the  present. 

He  further  pointed  out  that  in  the  present  case  the  appli- 
cant had  a  right  to  move  and  that  it  was  only  in  those  cases 
where  the  applicant  had  no  right  the  rule  applied. 

The  case  chiefly  relied  upon  by  the  appellant  was  Hay- 
ward  V.  Giffard  (1838),  4  M.  &  W.  194. 

The  affidavits  upon  which  the  rule  in  the  Hayward  case 
was  obtained  calling  upon  on  Spencer  to  pay  the  defendants 
their  costs,  tended  to  shew  that  Spencer  was  the  real  plain- 
tiflf  and  not  Hayward,  and  also  an  admission  by  the  plain- 
tiffs attorney  "that  the  action  was  brought  by  and  at  the 
instance  of  the  said  George  Spencer,  and  that  the  said  Hay- 
ward was  the  nominal  plaintiff  only.'^ 

Lord  Abinger  stated  that  were  they  at  liberty  to  consult 
equity  and  justice,  they  should  probably  make  th©  rule  ab- 
solute. He  further  pointed  out  that  the  authority  of  the 
Courts  at  Westminster  is  derived  from  the  Queen's  Writ, 
directing  them  to  take  cognisance  of  the  suits  mentioned  in 
the  writs  respectively,  and  thus  bringing  the  parties  before 
them.  This  being  so,  they  had  no  power  to  order  any  particu- 
lar individual  to  come  before  them  at  their  pleasure.  In 
the  absence  of  contempt  or  other  special  cause  ^'  wc  cannot 
make  any  order  against  an  individual  who  is  not  party  to 
any  suit  before  us,  nor  has  been  guilty  of  any  contempt,  but 
merely  because  he  has  an  interest  in  the  event  of  the  suit." 
He  then  points  out  the  exceptional  cases  where  the  Courts 
have  interfered  in  this  way,  referring  to  ejectment,  which  is  a 
fictitious  proceeding,  and  the  Courts  allow  the  action  to  be 
brought  in  the  name  of  a  nominal  plaintiff,  and  allow  the 
landlord  to  come  in  and  defend,  but  they  take  notice  of  the 
real  parties  litigant.  "  These  are  the  excepted  cases,  but  the 
general  rule  is,  that  Courts  of  justice  have  no  power  except 
over  parties  to  the  record." 

This  case  was  followed  in  Evans  v.  Rees  (1841),  2  Q.  B. 
334,  11  L.  J.  N.  S.  Q.  B.  11,  and  cited  in  the  judgment  of 
the  Judicial  Committee  in  Ram  Coomar  Coondoo  v.  Chunder 
Canto  Mookerjee  (1876),  2  App.  Cas.  186.  Sir  Montague 
Smith,  who  delivered  the  judgment  of  the  Committee,  re- 
ferred to  the  Courts  having  ordered  the  real  parties  to  pay 
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tJie  costs  in  actions  of  ejectment,  originally  on  the  ground 
that  that  action  was  in  form  a  fictitious  proceeding,  and 
liaving  onee  assumed  this  power  they  had  continued  to  ex- 
^ercise  it  in  the  actions  substituted  for  that  of  ejectment. 
"  Again,  the  Courts,  it  has  been  said,  would  so  interfere  in 
case  of  any  contempt  or  abuse  of  their  proceedings :  see  Hay- 
ward  V.  Giffard/'  The  case  was  also  referred  to  in  the  judg- 
ment of  the  Scottish  case  Fraser  v.  MaUoch,  23  Bettie  619. 

In  Hutchison  v.  Greenwood  (1854),  4  E.  &  B.  324,  it 
was  held  that  in  ejectment,  as  well  since  The  Common  Law 
Procedure  Act,  1852,  as  before,  the  Court  has  jurisdiction  to 
order  by  rule  the  parties  really  conducting  the  defence  to 
pay  the  costs  of  the  plaintiff,  thougli  those  parties  are  strang- 
ers to  the  record,  and  claim  no  interest  in  the  property." 
Tjord  Campbell  in  this  case  says,  at  p.  326 :  "  I  cannot  see 
that  The  Common  Law  Procedure  Act,  1852,  affects  the 
cjuestion  at  all.  The  principle  is  that  the  individuals  who 
order  an  appearance  to  be  entered  in  ejectment,  in  the  names 
of  those  not  really  defending  the  suit,  abuse  our  prccess,  and 
that,  as  they  substantially  are  the  suitors,  we  have  jurisdic- 
tion to  make  them  pay  the  costs."  Erie,  J.,  dissenting,  was 
of  opinion  that  the  parties  being  strangers  to  the  record, 
the  Court  had  not  this  summary  jurisdiction  over  them. 

In  Evans  v.  Rees  (1841),  11  L.  J.  Q.  B.  11,  Wightman, 
J.,  referring  to  Hayward  v.  Giffard,  states  that  all  the  cases 
cited  in  which  this  power  has  been  exercised  were  ejectment ; 
and  that  form  of  action  is  an  exception  to  the  general  rule. 

A  case  more  nearly  resembling  the  present  is  that  of 
Regina  v.  Greene  (1843),  4  Q.  B.  646,  (1842),  11  L.  J.  Q. 
B.  281.  There  it  was  held  that  where  a  rule  nisi  for  quo 
warranto  information  is  discharged,  and  it  appears  that  the 
part}'  making  affidavit  as  relator  is  indigent  and  unable  to 
pay  costs,  and  was  procured  to  make  the  application  by  an- 
other who  is  the  heal  prosecutor,  the  Court  will  order  the 
costs  to  lie  paid  by  the  party  so  promoting  the  application. 
It  makes  no  diflPerence  that  such  party  was  employed  on  the 
motion  as  an  attorney.  In  this  case  Hayward  v.  Giffard  was 
cited.  It  is  true  that  the  person  ordered  to  pay  the  costs 
was  a  solicitor,  but  that  was  not  the  ground  for  the  order 
for  payment.  Lord  Denman,  C.J.  (4  Q.  B.,  at  p.  652),  said: 
"  The  question  is,  whether  a  person  who,  on  a  motion  for  a 
quo  warranto  information,  acts  as  an  attorney,  is  on  that 
account  to  avoid  payment  of  costs,  when  he  has,  in  fact, 
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been  the  relator,  but  has  put  forward  another  person  in  that 
capacity,  who  is  unable  to  pay  costs,  I  have  no  doubt  that 
he  is  liable,  where  it  appears  that  he  is  actually  and  virtually 
a  relator." 

In  Eearsey  v.  Pecliell  (1839),  5  Bing.  X.  C.  466,  Tindal, 
C\ J.,  said :  *^  The  real  question  is,  whether  this  is  the  action 
of  the  plaintiff,  or  substantially  the  action  of  Mr.  Wood.  If 
it  were  an  action  which  the  plaintiff  would  not  have  brought 
but  for  the  instigation  and  countenance  of  Wood,  the  case 
would  fall  within  Tenant  v.  Brown  (1826),  5  B.  &  C.  208, 
and  another  case  in  the  Court  of  King^s  Bench,  where  a 
master  was  compelled  to  pay  costs  for  his  servant,  iwhom  he 
had  put  forward  as  a  defendant  instead  of  himself.  But  it* 
is  clear  to  me  that  this  is  an  action  which  the  plaintiff  would 
not  have  brought  without  instigation  of  Wood." 

In  12  L.  J.  Q.  B.  239,  the  case  of  Regina  v.  Greene,  cani(» 
before  the  Court,  consisting  of  Denman,  C.J.,  Patteson,  J., 
Williams,  J.,  and  Wightman,  J.,  in  a  subsequent  application, 
wlien  Lord  Denman,  said :  '^  I  am  of  opinion,  upon  the  farts 
of  this  case,  that  a  person  in  the  situation  of  the  attorney 
liere,  is  not  to  avoid  the  payment  of  costs,  when  he  is,  in 
fact,  the  real  relator,  merely  by  putting  forward  another  pcr- 
sx)n,  bearing  that  name,  and  who  has  complied  with  the  gen- 
eral rule  of  Michaelmas  term,  1839.  Under  such  circum- 
stances, the  real  party  will  be  made  to  pay  the  costs."' 

T  do  not  find  that  Begin  a  v.  Greene,  has  ever  been  over- 
ruled or  questioned.  It  is,  I  think,  an  authority  in  an  ap- 
plication of  this  kind  to  give  costs  against  the  party  who 
is  the  real  litigant,  although  his  name  (loos  not  appear  as 
tlie  applicant  making  the  motion. 

I  agree  with  the  Chancellor  that  under  the  Judicature 
Act  there  is  now  ample  jurisdiction  to  deal  with  costs,  full 
power  being  given  to  determine  by  whom  and  to  what  ex- 
tent costs  are  to  be  paid ;  see.  119;  and  in  a  case  of  this  kind 
I  am  of  opinion  that  where  the  real  party  litigant  put-j  for- 
ward another  person  in  whose  name  proceedings  are  taken 
til  at  the  Court  has  jurisdiction  to  impose  costs  against  the 
real  litigant.     The  appeal  should  be  dismissed  with  costs. 

Hex.  5Ir.  Justice  Latchford: — I  agree. 

Hon,  Mr.  Justice  Middletox: — I  think  the  judgment 
appealed  from  is  clearly  right.    It  is  quite  true  that  the  jur- 
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iiidiction  of  the  Common  Law  Courts  to  award  costs  must  in 
general  be  found  in  some  statute,  but  it  is  equally  a  recog- 
nized exception  to  this  general  statement  that  the  Common 
I-iaw  Courts  always  had  power  to  award  costs  against  one  un- 
successfully invoking  the  aid  of  its  process  even  when  the 
Court  had  no  jurisdiction  to  entertain  the  application.  Rex 
V  Bennett  (1902),  4  0.  L.  R.  206;  Re  Cosmopolitan  Life 
Association  (1893),  15  P.  R.  185;  In  re  Bombay  Civil  Fund 
Act  (1888),  40  Ch.  D.  288.  And  the  Court  always  had 
power  to  award  costs  against  the  real  applicant  when  the 
motion  was  made  by  him  in  the  name  of  a  man  of  straw  for 
the  purpose  of  avoiding  liability.  The  Courts  were  never  so 
blind  as  to  be  unable  to  see  through  the  flimsy  device,  nor 
so  impotent  as  to  be  unable  to  act. 

Regina  v.  Greene  (1843),  4  Q.  B.  646,  has  never  been 
doubted.  Tt  determines:  "Where  a  rule  nisi  for  a  quo 
warranto  information  is  discharged,  and  it  appears  that  the 
party  making  affidavit  as  relator  is  indigent,  and  unable  to 
pay  costs,  and  was  procured  to  make  the  application  by  an- 
other who  is  the  real  prosecutor,  the  Court  will  order  the 
costs  to  be  paid  by  the  party  so  promoting  the  application." 
This  is  a  decision  of  Denman,  C.J.,  and  Patteson,  Williams 
and  Wightman,  JJ.  In  Answer  to  the  rule  Regina  v.  Thomas 
(1837),  7  A.  &  E.  eOS;  Hay  ward  v.  Giffard,  4  M.  &.  W.  194, 
and  Regina  v.  Dodson  (1839),  9  A.  &  E.  704,  were  relied 
upon — and,  in  addition,  it  was  urged  that  Simpson,  to  whom 
the  rule  had  been  addressed,  was  attorney  for  the  relator, 
and  was  acting  in  discharge  of  his  duty. 

Lord  Denman  says:  "The  question  is,  whether  a  per- 
son who,  on  a  motion  for  a  quo  warranto  information,  acts 
as  an  attorney,  is  on  that  account  to  avaid  payment  of  costs, 
when  he  has,  in  fact,  been  the  relator,  but  has  put  forward 
another  person  in  that  capacity,  who  is  unable  to  pay  costs. 
I  have  no  doubt  that  he  is  liable,  where  it  appears 'thaf  he  is 
actually  and  virtually  a  relator.^'  This  justifies  the  head- 
note,  which  proceeds:  "It  makes  no  difl'erence  that  such 
party  was  employed  on  the  motion  as  an  attorney.^'  In 
other  words,  the  liability  is  not  because  he  was  attorney,  but 
notwithstanding  that  he  was  attorney. 

This  case  also  shews  that  the  liability  may  l)e  enforced 
in  a  summary  way. 

Some  question  having  arisen  as  to  the  material  that 
should  be  read  upon  such  an  application  a  rule  of  Court  was 
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promulgated  in  Easter  Term,  1843,  dealing  with  this  ques- 
tion :  '^  In  every  case  in  which  the  Court  shall  grant  a  rule 
.  .  .  to  compel  any  person,  not  a  party  to  an  original 
rule,  to  pay  the  costs  of  such  original  rule/'  etc.  Thus  in 
the  year  1843  the  Common  Law  Courts  not  only  by  decision, 
but  by  formal  rule  asserted  the  jurisdiction  in  question. 

It  is  said  with  much  force  that  the  cases  shew  that  the 
jurisdiction  to  award  costs  against  a  landlord  who  defended 
an  ejectment  action  was  always  regarded  as  an  exception  to 
tlie  general  rule  that  the  Court  had  no  power  save  over  part- 
ies to  the  record  and  that  this  exception  was  based  upon  the 
peculiar  practice  in  ejectment.  Undoubtedly  this  is  said  in 
so  many  words  in  Hayward  v.  Gifard,  4  M.  &  W.  194,  but 
I  can  only  regard  Regina  v.  Greene,  as  a  deliberate  refusal 
to  recognize  this  limitation  to  the  general  power  of  the 
Court. 

In  Mohhs  v.  Vandenhrande  (1864),  33  L.  J.  Q.  B.  177, 
a  motion  was  inade  in  an  ejectment  action  to  compel  one 
Johnston,  who  had  really  brought  the  action  in  the  name  of 
Mobbs,  to  pay  the  defendant's  costs.  The  motion  v/as  re- 
sisted upon  the  ground  that  the  only  exception  to  the  gen- 
eral rule  was  in  the  case  of  defences  in  ejectment,  and  it  was 
shewn  that  the  Court  had  assumed  jurisdiction  over  the  land- 
lord who  defended  in  his  tenant's  name,  because  he  was  a 
party  to  the  consent  rule  necessary  under  the  old  practice. 
This  made  the  landlord  quasi  a  party  and  conferred  jurisdic- 
tion over  him.  It  was  said  that  Johnston  not  being  a  party 
to  any  su('h  consent  rule  could  not  be  made  liable.  Cock- 
burn,  C.J.,  says:  "I  certainly  agree  with  Mr.  Prideaux 
that  the  origin  of  the  equitable  jurisdiction  as  to  costs, 
exercised  by  the  Courts  in  the  action  of  ejectment  as  dis 
tinguished  from  other  actions,  arose  from  the  circumstance 
iha.t  persons,  otherwise  not  parties  on  the  record,  were 
brought  before  the  Court  by  being  compelled  to  enter  into 
the  consent  rule.  And  being  thus  within  the  jurisdiction  of 
the  Court,  the  Court  could  deal  with  them  as  to  costs  ac- 
cording to  the  equities  of  the  case.  But  whether  that  be 
the  origin  of  the  jurisdiction  or  not,  it  has  certainly  been  ex- 
tended in  practice  beyond  persons  who  have  become  parties 
to  the  consent  rule.  I  think  it  a  most  useful  and  salutary 
jurisdiction,  and  one  that  we  ought  to  exercise  whenever 
the  merits  of  the  case  require  it."  '^  It  has  been  established 
by  the  dicta  of  learned  Judges  in  one  or  two  cases,  that. 
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irrespective  of  being  parties  to  the  consent  rule,  when  it  is 
found  that  there  is  a  real  defendant  or  plaintiff  behind,  the 
Court  will  compel  such  person  to  pay  costs/'  The  Queen  v. 
Greene,  supra,  was  not  cited,  and  the  only  cases  considered 
seem  to  have  been  ejectment  cases.  Blackburn,  J.,  after 
stating  that  the  Court  had  jurisdiction  by  reason  of  the  con- 
pent  rule,  adds :  "  But  if  the  real  parties  had  not  entered  into 
the  consent  rule,  the  CK)urt  had  yet  jurisdiction  over  them, 
on  the  ground,  I  suppose,  that  there  had  been  an  abuse  of 
the  process,  or  perhaps  because  the  whole  proceed in^t  was  the 
creation  of  the  Court." 

The  fictitious  character  of  the  old  action  of  ejectment 
was  made  absolute  bv  the  Act  of  1852,  and  in  this  case  as 
well  as  in  Ilxiichinson  v.  Greenwood,  24  Ti.  J.  Q.  B.  2,  it  was 
contended  that  the  action,  by  the  C.  L.  P.  Act  having  ceased 
to  have  the  peculiar  character  of  the  fictitious  action  devised 
by  Chief  Justice  Kolls,  this  peculiar  remedy  was  at  an  end. 
I-iord  Campbell,  C.J.,  after  stating  that  he  had  always  re- 
garded ejectment  as  an  exceptioUj  in  the  end  bases  his  judg- 
ment upon  the  general  and  wider  right :  '^  I  do  not  think  that 
the  practice  is  contrary  to  general  principle,  because  tliose 
who  come  into  Court  in  another  name  and  abuse  the  process 
of  the  Court,  justly  render  themselves  liable  to  pay  costs  as 
suitors.  .  .  .  With  sincere  res})ect  for  my  brother  Erie, 
who  still,  I  believe,  entertains  a  different  opinion,  I  cannot 
entertain  any  doiibt  as  to  our  jurisdiction  to  grant  the  pre-ent 
rule;  and  as  it  is  not  disputed  here  that  the  parties  against 
whom  the  rule  is  sought  to  lie  made  absolute  are  the  persons 
who  really  caused  the  appearance  to  be  entered  and  have  de- 
fended the  action  by  their  o^vn  attorney,  and  though  not  the 
nominal,  are  really  the  substantial  defendants  against  whom 
the  plaintiffs  have  recovered  a  verdict,  f  think  they  are  li- 
able to  pay  the  costs."  Wightman,  J.,  places  the  case  upon 
the  same  broad  general  grounds :  ''  According  to  the  old 
rule  of  practice,  recognized  ...  by  the  authority  of 
several  cases,  and  founded  upon  very  good  reasons,  a  party 
who  chooses  to  defend  an  action  in  the  name  of  another,  and 
for  whose  benefit  the  defence  is  really  carried  on,  and  who 
may  in  effect  be  considered  as  the  real  though  not  the  nom- 
inal defendant,  may  be  called  upon  by  the  plaintiff  to  pay 
the  costs  of  the  action."  Erie,  J.,  bases  his  dissenting  judg- 
ment upon  the  precise  ground  relied  upon  by  the  appellant, 
that  to  order  payment  of  costs  by  one  who  is  not  a  party  to 
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the  record  is  contrary  to  principle.     Singularly,  Regina  v. 
Greene,  is  not  referred  to  in  any  way. 

There  is  a  dictum  of  Tindal,  C.J.,  in  Hearsay  v.  Pechall 
(1839),  8  L.  J.  C.  P.  247,  much  in  point:  "Wlien  a  party, 
for  the  purpose  of  trying  a  right,  put  forward  his  servant  to 
exercise  and  act  upon  such  assumed  right,  and  consequently 
he,  the  servant,  became  the  only  defendant  in  an  action  of 
trespass,  and  the  real  principal  stood  by  and  gave  aFsistance 
by  means  of  his  attorney;  when,  afterwards,  the  question  of 
costs  came  to  be  decided,  and  the  Court  perceived  that  the 
party  endeavoured  to  screen  himself  from  the  pa3rment  by 
putting  forw^ard  his  servant  as  a  nominal  defendant,  they 
compelled  him  to  pay  the  costs."  In  one  of  the  contempor- 
ary reports  the  learned  Chief  Justice  refers  to  this  as  "a 
case  decided  bv  tlie  Queen's  Bench." 

The  case  of  Uayward  v.  Giffard,  contains  in  the  judg- 
ment of  Lord  Abinger  an  expression  not  without  signifi- 
cance :  '^  In  the  present  case,  if  it  could  have  been  shewn 
that  Spencer  had  committed  any  contempt  of  Court,  or  been 
guilty,  in  respect  of  this  suit,  of  anything  in  the  nature  of 
barratry  or  maintenance,  it  would  have  Veen  another  matter : 
but  we  cannot  make  any  order  against  an  individual  who  is 
not  a  party  to  any  suit  before  us,  nor  has  been  guilty  of  any 
contempt,  but  merely  because  he  has  an  interest  in  the  event 
of  the  suit." 

In  this  case  it  is  not  said  that  Hamilton  "merely  has 
an  interest  in  the  suit,''  it  is  said  and  shewn  that  it  is  his 
suit,  and  that  he  has  been  guilty  of  something  in  the  nature 
of  barratry  and  maintenance  because  desiring  to  try  his  own 
right  he  has  procured  this  man  of  straw,  to  allow  the  litiga- 
tion to  be  brought  in  his  name.  This  as  the  cases  shew  is 
an  abuse  of  the  process  of  the  Court,  and  I  think  a  con- 
tempt of  a  most  serious  character,  because  the  Court  which 
is  called  into  existence  to  administer  justice  is  being  used  a-? 
a  tool  and  instrument  by  which  an  injury  is  inflicted  which, 
it  is  said,  it  can  in  no  way  redress. 

In  Chancery  there  never  was  any  such  limitation  sug- 
gested as  to  tlie  power  of  the  Court  over  costs.  The  books 
contain  many  references  as  to  the  mode  in  which  payment 
of  costs  may  be  enforced  against  persons  not  parties  to  the 
suit  (e.g,  Sanger  v.  Gardiner,  C.  P.  Cooper,  p.  262,  Attor- 
ney-General V.  Skinners'  Co,  ih.,  p.  1),  but  singularly  do 
not  contain,  so  far  as  I  can  ascertain,  any  case  in  Avliirh  the 
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foundation  of  that  jurisdiction  is  discussed  or  the  principles 
by  which  the  discretion  of  the  Court  was  governed. 

Courts  of  Equity  it  is  said  have  in-  all  cases  awarded 
costs  "  not  from  any  authority,  but  from  conscience  and  ar- 
bitrio  1k)i»  viri."  Burford  y]  Lenthall  (1743),  2  Atk.  551. 
See  also  Andrews  v.  Barnes,  39  Ch.  D.  133. 

But  quite  apart  from  any  consideration  of  the  law  and 
practice  before  the  Judicature  Act  as  now  amended,  T  think 
that  that  Act  makes  our  jurisdiction  clear.  In  addition  to 
the  power  originally  conferred,  which  made  all  costs  '^  in 
the  discretion  of  the  Court,"  the  Court  How  has  ''  full  power 
to  determine  by  Whom  and  to  what  extent  such  costs  are  to 
be  paid."  These  words  were  added  to  get  rid  of  the  re- 
stricted meaning  attached  to  the  words  of  the  earlier  Act  in 
In  re  Mills  Estate  (1886),  34  Ch.  D.  24,  and  the  Court  has 
fiince  then  declined  to  apply  any  narrow  construction  to  the 
amending  Act.  Be  Fisher,  [1894]  1  Ch.  450;  Be  Schmarr, 
[1902]  1  Ch.  326;  Dartford  Brewery  Co.  v.  Mosely,  [1906] 
1  K.  B.  462.  Be  Appleton  French  &  Scrafton  (Limited), 
[1905]  1  Ch.  749,  is  an  instance  in  which  the  Court  held 
tliat  this  statute  enabled  costs  to  be  awarded  to  one  not  a 
party  to  the  record.  The  power  conferred  by  this  statute 
is  one  which  must  be  exercised  upon  principle  and  in  accord- 
ance with  those  rules  that  govern  the  exercise  of  all  judicial 
discretion  and  in  no  harsh  and  arbitrary  manner,  but  where, 
even  in  the  old  cases,  it  is  said  justice  and  equity  point  to 
the  propriety  of  an  order  in  such  cases  as  this,  and  the  Court 
laments  the  absence  of  jurisdiction,  there  can  be  no  reason, 
now  that  jurisdiction  is  conferred  by  the  Act,  why  the  Court 
should  be  slow  to  exercise  it  in  proper  cases.  One  is  in- 
clined to  wonder  at  the  timidity  of  some  of  the  earlier 
Judges  and  to  admire  the  robust  sense  and  courage  of 
Lord  St.  Leonards,  who  in  a  somewhat  similar  case  (BurJce 
v.  Lidwell  (1844),  1  Jo.  &  Lat.  703),  after  commenting 
u}>on  the  highly  improper  conduct  of  those  who  induced  the 
pauper  plaintiff  *^to  allow  his  name  to  be  made  use  of  as 
the  plaintiff  in  this  suit  for  the  fraudulent  purpose  of  avoid- 
ing- payment  of  costs,"  said :  *'  C^an  there  be  a  fraud  which 
this  Court  ought  to  visit  more  strongly  than  the  conduct 
pursued  in  this  case  in  which  to  avoid  tlie  payment  of 
costs  of  a  doubtful  litigation  to  which  the  plaintiff  might  be 
n'ade  liable  the  real  plaintiff  procures  a  pauper  to  become 
tho  nominal  plaintiff    ...     ?"     What  was  there  sought 
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was  security  for  costs  and  it  was  argued  that  there  was  no 
power  in  the  Court  of  Chancery  to  make  such  an  order  and 
no  precedent  for  it,  though  that  remedy  was  well  known  at 
law.  ^'  Then  comes  the  question,  have  I  the  power  to  act  in 
accordance  with  my  opinion — it  would  be  a  reflection  upon 
the  administration  of  justice  if  I  had  not  such  a  power — I 
am  clearly  of  opinion  that  I  have  that  power  and  I 
am  prepared  to  exercise  it  and  to  make  a  precedent  if  none 
exist."  Can  it  be  doubted  that  Ijord  St.  Leonards  would 
have  made  the  order  now  asked? 


DIVISIONAL    COURT. 

January   12Tir,   1912. 
LA]\rOUREAUX  v.  SIMPSOX. 

TrvftfvfH — One  *s7wirr  in  Jorkcy  Oluh  Held  in  Trust — Agreement  to- 
Hv-trunsfer  on  Demand — Share  Advaneed  Considerably  in  Vulue 
— Demand  for  Re-transfer — Refusal  hy  Trustee — 'fury  Found  in 
Favour  of  I'laintiff.  ♦ 

Britton,  J.,  20  O.  W.  R.  2S7,  entered  jiid^cnt  ordering  re- 
transfer  and  for  amount  received  by  trustee  as  dividends  on  share- 
after  demand  for  re-transfer. 

Divisional  Cox^rt  dismissed  defendant's  appeal  with  costs. 

An  appeal  by  tlie  defendant  from  a  judgment  of  Hon. 
Ihu  Justice  Britton,  20  0.  W.  K.  287. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Boyd,  C,  Hon.  ^[r.  Justick  Sutherland,  and  Hon. 
Mr.  Justice  Middleton. 

(\  J.  Holman,  K.C,  for  the  defendant,  appellant. 

I.  F.  Hellmuth,  K.C.,  and  E.  H.  Ambrose,  for  the  plain- 
tiffs,  respondents. 

At  the  close  of  the  argument 

riiEiR  LonDsiiirs,  V.V.,  dismissed  the  appeal  with  costs. 
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Hon.  Mr.  Justice  Sutherland.      January  ^oth,  1912. 

CHEESEWORTH  v.  DAVISOX. 

ContrtU't  —  Breach  of  Affrcement  —  Syndicate  to  Operate  Mining 
Claims  in  Alaska — Action  for  Damages^  Account  and  Return  of 
Money  Paid — False  Repreaentations. 

Sutherland,  J.,  divsmissed  action  with  costs,  subject  to  certain 
doduotions,  in  favour  of  plaintiff.     • 

W.  D.  lUfcPherson,  K.C.,  for  the  plaintiff. 
J.  T.  White,  for  the  defendant. 

Hon.  Mr.  Justice  Sutherland: — Prior  to  the  8th 
May,  1903,  the  defendant  had  been  engaged  in  mining 
operations  in  the  Klondike  and  Alaskan  districts  and  the 
plaintiff  had  been  interested  in  speculating  in  mining 
properties. 

One.  John  W.  Cheoseworth,  a  brother  of  the  plaintiff, 
and  then  living  in  Toronto,  and  the  defendant,  met  in  that 
city  shortly  before  the  said  8th  May,  1903,  and  had  a  dis- 
cussion about  mining  operations  in  the  Yukon,  during 
which  the  defendant  told  him  that  he  had  been  up  there 
and  about  the  '*  strikes ''  that  had  been  made  and  the 
prospects  generally  as  to  mining. 

John  W.  Cheeseworth  apparently  interested  the  plain- 
tiff and  two  other  men  named  Henrv  G.  Beccher  and  Henrv 
H.  Fryling,  all  three  of  whom  were  then  living  at  Newark, 
N.J.,  with  the  result  that  a  written  agreement  dated  ^lay 
8th,  1903,  was  entered  into  between  the  plaintiff  and  the 
''aid  threo  named  other  ])ersons  of  the  one  ])art  and  Frank 
E.  Davison,  the  defendant,  of  the  other  part,  and  which  is 
in  the  following  terms : — 

*' Whereas  Frank  E.  Davison  of  Toronto,  Canada,  ex- 
plorer, John  W.  Cheeseworth.  of  Toronto,  Canada,  broker, 
Henry  6.  Beecher  of  Newark,  X.J.,  mining,  Henry  H.  Fry- 
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ling  of  Newark,  If-J.,  lawyer,  and  William  L.  Cheeseworth 
of  Newark,  K.J.,  merchant,  propose  to  combine  together  a 
syndicate  upon  the  terms  and  conditions  hereinafter  set 
forth  for  the  purpose  of  locating,  securing,  taking  up,  test- 
ing, operating  and  otherwise  handling  placer  mining  claims 
and  properties  in  Alaska  and  the  Klondike  districts;  and 

^'  Whereas  said  Davison  proposes  to  represent  the  syndi- 
cate, as  a  member  thereof,  in  locating,  securing,  taking  up, 
testing,  and  operating  such  claims  and  properties,  now 
therefore, 

"We,  the  undersigned,  being  in  consideration  of  our 
mutual  promises  and  other  good  and  valuable  considera- 
tions, hereby  agree  as  follows: — 

"  1.  That  said  Davison  shall  receive  from  the  other 
members  of  the  syndicate  $600  within  ten  days  from  the 
date  hereof  to  help  meet  grubstake  expenses  for  the  season 
of  1903  and  in  addition  thereto  shall  receive  $500  to  be 
forwarded  to  him  at  such  post  ofiBce  address  as  he  shall 
hereafter  designate  upon  receipt  by  trustees  or  trustee  of 
satisfactory  reports  of  claims  located  and  progress  made  by 
said  Davison  on  behalf  of  the  syndicate. 

"2.  That  said  Davison  shall  go  to  Alaska  during  the 
latter  part  of  the  current  month,  taking  with  him  at  least 
three  trustworthy  and  competent  men  together  with  sup- 
plies and  proceeded  with  the  work  of  locating,  securing, 
taking  up  and  testing  placer  claims  and  properties  as  afore- 
said in  such  manner  and  locations  as  he  shall  deem  best 
for  the  syndicate;  said  claims  and  properties  to  be  located, 
secured  and  taken  up  in  the  names  of  the  syndicate  includ- 
ing his  own  name  and  such  other  names  as  shall  be  fur- 
nished liim  by  the  syndicate  and  accompanied  by  proper 
powers  of  attorney,  which  claims  and  properties  shall 
be  the  exclusive  property  of  the  syndicate;  and  he 
shall  also  take  up  claims  in  the  names  of  such  persons  as 
shall  accompany  him  on  his  expedition  one-half  of  which 
latter  claims  shall  be  the  exclusive  property  of  the  syndi- 
cate; and  all  properties  and  claims  that  the  syndicate  shall 
thus  become  entitled  to  shall  be  promptly  transferred  by 
proper  assignment  by  said  Davison  to  the  said  John  W. 
Cheeseworth  and  Henry  C.  Beecher,  and  their  survivor,  as 
trustees  for  the  syndicate  which  transfers  and  assignments 
shall  be  registered  or  recorded  at  the  proper  Government 
offices  by  said  Davison  as  soon  as  possible  and  immediately 
forwarded  to  said  trustees  or  trustee. 
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"3.  That  said  Davison  shall  have  2'5%  interest  in  the 
syndicate  covering  all  of  its  properties,  claims  and  holdings, 
and  25%  of  all  interests  in  any  wise  invested  in  or  belong- 
ing to  said  syndicate;  and  that  the  other  75%  interest 
therein  shall  belong  to  and  be  divided  between  the  other 
members  of  the  syndicate,  share  and  share  alike. 

"4.  That  in  order  to  facilitate  the  taking  up  and  hold- 
ing of  the  titles  of  such  claims  and  dividing  the  4ntere8ts 
in  the  aforesaid  proportions  between  the  syndicate  mem- 
bers, the  New  Jensey  members  of  the  syndicate  are  auth- 
orised to  organise  a  close  corporation  in  New  Jersey  or 
some  other  suitable  State  or  territory  of  the  United  States, 
with  such  a  capitalisation  as  they  shall  deem  advisable,  as 
soon  as  practicable  and  convenient,  provided  that  one  quar- 
ter or  25%  of  the  capital  stock  of  the  said  corporation  be 
forthwith  immediatelv  transferred  to  said  Davison,  and  the 
balance  of  three  quarters  or  75%  be  divided  pro  rata 
among  the  other  members  of  the  syndicate. 

"  5.  That  immediately  after  the  formation  of  paid  cor- 
poration all  of  the  claims  and  properties^  and  the  titles 
thereto,  then  in  possession  of  said  trustees,  or  either  of 
them,  for  the  syndicate,  shall  be  property  transferred  and 
assigned  to  said  corporation,  and  such  tran&fers  and  assign- 
ments be  duly  placed  on  record;  and  that  thereafter  all 
properties  and  claims  to  which  the  syndicate  would  have 
become  entitled  under  this  agreement  shall  be  placed  by 
proper  transfers  or  assignments  or  otherwise  in  the  name 
of  said  corporation. 

"6.  That  said  Davison  shall  devote  his  entire  time, 
knowledge,  energies  and  ability  to  furthering  the  interests 
of  the  syndicate  in  locating,  securing,  taking  up,  testing 
and  operating  claims  and  properties  as  aforesaid. 

*'  7.  This  agreement  shall  remain  in  force  for  the  term 
of  one  year  from  the  date  hereof,  and  shall  be  binding  upon 
the  heirs,  executors,  administrators  and  assigns  of  the  par- 
ties hereto. 

**  In  witness  whereof  the  parties  hereto  have  hereunto 
set  their  hands  and  seals  in  triplicate,  this  eighth  day  of 
May,  1903. 

Sgd.     Frank  Davison  (Seal) 

"        John   W.    Cheeseworth       (Seal) 
"       Henrv  C.  Bceeher  (Seal) 

"       Henry  H.  Fryling  (Seal) 

"        Wm/L.  Cheeseworth         (Seal)'' 
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There  is  no  doubt  upon  the  evidence  that  the  defendant 
Davison  was  a  practical  miner  of  some  experience  at  the 
time.  He  received  from  the  defendants  the  sum  of  $600 
mentioned  in  the  said  agreement  within  a  few  days  after  its 
date,  with  the  exception  of  $100  which  was  either  deducted 
tlierefrom  by  Jolm  W.  Cheeseworth  or  paid  thereout  by  the 
defendant  Davison  to  him  under  circumstances  which  will 
be  mentioned  hereafter. 

Shortly  after  this  tlie  defendant  went  to  the  Yukon. 
He  remained  there  for  the  period  of  one  year  mentioned 
in  the  agreement  during  which  it  was  to  run  and  for  some 
titne  longer. 

On  his  return  to  Toronto  in  1901  the  defendant  had  a 
conversation  witli  John  W.  Clieesewortli  and  learned  that 
he  and  the  other  parties  interested  were  dissatisfied.  Xoth- 
ing  was  done  by  them,  however,  until  the  2Tth  January, 
1008,  when  the  writ  in  this  action  was  issued  bv  the  plain- 
tiff. 

On  that  day  a])parently  lie  had  obtained  an  assignment 
under  seal  from  John  W.  Cheeseworth  of  his  interest  in 
the  contract,  and  on  the  3rd  February  assignments  from 
Henry  H.  Fryling  and  H.  C.  Reecher  of  their  respective 
interests. 

A  statement  of  claim  was  filed  on  the  25th  Februarv, 
1908.  It  consisted  of  three  paragraphs:  The  first  descrip- 
tive of  the  parties,  the  second  setting  out  the  agreement 
in  full,  and  the  third  the  assignments  from  the  other  three 
parties  to  the  plaintiff,  and  simply  claiming  (1)  repayment 
of  the  sum  of  $600  and  interest  and  asking,  (2)  damages 
for  breach  of  the  terms  of  the  said  agreement,  and  in  the 
alternative  claiming  an  account  from  the  defendant  of  all 
mining  claims  located  by  him,  etc 

No  allegations  of  fraud  or  misrepresentation  were  set 
out  in  the  statement  of  claim  as  originally  filed.  The  de- 
fendant filed  a  statement  of  defence  in  due  course.  Xearlv 
two  years  then  elapsed  when  the  plaintiff  desiring  to  amend 
his  statement  of  claim  made  an  application  for  that  pur- 
pose, and  on  the  4th  March,  1910,  an  order  was  made  by 
Honourable  Mr.  Justice  Clute  permitting  the  amendments. 
'  An  appeal  was  taken  from  said  order,  and  it  was  modi- 
fied by  the  Divisional  Court  as  follows:  '^\nd  as  a  term  of 
the  amendment  here])y  permitted,  it  is  further  ordered  that 
if  the  plaintiff  shall  by  any  amendment  made  under  or  pur- 
suant to  this  order  set  up  any  new  cau?e  of  action,  as  to 
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such  new  cause  of  action  this  action  shall  be  deemed  to  have 
been  brought  on  this  day,  and  the  defendant  shall  be  en- 
titled to  the  benefit  of  any  defence  based  upon  any  statute 
of  limitations  as  though  the  writ  in  respect  of  such  new 
cause  of  action  had  been  issued  on  this  dav." 

As  authorised  by  said  order  the  plaintiff  on  the  24th 
March,  1910,  made  extensive  amendments  as  set  out  in  tlie 
amended  statement  of  claim,  alleging  *  that  in  pursuance 
of  said  agreement  the  plaintiff  located  and  secured  certain 
placer  mining  claims  and  other  claims  in  his  own  name 
contrary  to  the  terms  of  the  agreement,  that  the  othei 
parties  thereto  were  induced  to  enter  into  the  agreement 
by  the  misrepresentation  and  fraud  of  the  defendant,  that 
he  had  falsely  and  fraudulently  represented  "that  he  knew 
all  about  the  Yukon  and  Klondike  gold  country  and  the 
various  mining  interests  up  there,  and  that  he,  the  defend- 
ant, knew  just  where  to  go  to  find  what  he  called  ^  the  good 
things '  in  the  mining  section  of  that  country,  and  that  he 
knew  where  he  could  obtain  mining  claims  immediately  for 
the  plaintiff  and  the  syndicate  members,  that  he  would  got 
an  interest  for  the  plaintiff  ^nd  for  the  parties  to  the  said 
agreement   in   what  was   known   as   the  ^Ballaratt   Creek 
claims^  and  that  the  defendant  would  locate,  stake  out  and 
secure  other  claims  for  the  plaintiff  and  the  parties  to  the 
said  agreement '';  "  that  he- would  report  back  to  the  mem- 
bers of  the  said  Syndicate  and  the  plaintiff,  and  that  he 
would  send  the  members  of  the  said  syndicate  copies  and 
plans  shewing  the  location  of  claims  staked  by  him  to- 
gether with  a  satisfactory   report   of   each   claim  located, 
staked  or  secured,  and  that  he,  the  defendant,  would  for- 
ward samples  of  gold  taken  from  the  claims,  shewing  the 
value  of  the  same  in  the  usual  way,  with  a  sworn  declara- 
tion by  himself  or  some  other  competent  person  attached 
to  said  report,  and  that  he,  the  defendant,^ would  devote 
his  entire  time,  knowledge,  energies  and  ability  to  further 
the   interests   of   plaintiff   and   the   syndicate   in   locating, 
securing,  taking  up,  testing  and  operating  claims  and  prop- 
erties in  the  above  agreement  of  the  8th  day  of  May,  1903, 
for   the   period   therein   named,   and   that   the   defendant 
would  transfer  any  mining  property  or  properties  located 
and  taken  up  by  him  or  by  any  person  or  persons  in  his 
behalf  to  the  plaintiff,  the  members  of  the  syndicate  named 
in    the    agreement    and    to    the    trustees    named    in    the 
said   agreement "   and   that   ''  the   plaintiff   and    the   ])ar- 
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ties  to  the  said  agreement  of  the  -Sth  day  of  May,  1903, 
had  since  discovered ''  that  said  representations  and  state- 
ments^' were  untrue  and  contrary  to  the  facts,  and  were 
and  are  to  the  knowledge  of  the  said  defendant  false, 
fraudulent  and  misleading;"  and  by  claiming  in  his  prayer 
for  relief  (3)  damages  for  misrepresentation  and  fraud. 

The  defendant  in  his  original  statement  of  defence  had 
pleaded  that  he  had  complied  with  the  agreement,  and  that 
the  parties  thereto  other  than  himself  had  failed  to  do  so, 
whereby  he  was  relieved  from  further  performance  thereof; 
that  they  had  failed  to  supply  him  with  money  1o  take  up 
claims  staked  by  him  in  jconsequence  of  which  lie  could  not 
take  them  up  and  they  were  lost  to  the  syndicate;  that  the 
$600  in  question  had  been  expended  by  him  under  the 
agreement  and  accounted  for;  and  that  satisfactory  reports 
of  claims  located  and  progress  made  were  sent  to  Beecher, 
one  of  the  trustees  named  in  the  agreement,  and  that  no 
title  to  any  lands  required  under  the  said  agreement  ever 
became  vested  in  the  defendant  whereby  the  same  could  be 
transferred  to  the  syndicate. 

After  the  amendments  to  the  statement  of  claim  had  been 
made  on  the  part  of  the  plaintiff,  the  defendant  on  the  27th 
May,  1910,  amended  his  statement  of  defence  by  paragraphs 
denying  all  charges  of  fraud  and  misrepresentation  and 
pleading  the  term  already  quoted  as  inserted  in  the  order  of 
Mr.  Justice  Clute  by  the  Divisional  Court  and  claiming  that 
everything  alleged  in  the  said  amendments  and  the  plain- 
tiff's cause  of  actions,  if  any,  did  not  accrue  within  six  year& 
prior  to  the  said  order,  in  consequence  of  which  the  defendant 
would  rely  upon  the  Statute  of  Limitations. 

The  alleged  misrepresentations  and  fraud  of  the  defend- 
ant complained  of  by  the  plaintiff  if  ever  made,  were  so 
made,  on  or  before  the  date  of  the  agreement  in  question, 
viz.,  the  8th  May,  1903,  and  as  the  amendments  to  the  state- 
ment of  claim  under  which  the  allegations  with  reference 
thereto  are  set  up  were  made  on  the  24th  March,  1910,  they 
were  made  beyond  six  years  before  the  cause  of  action.  Under 
these  circumstances  the  defendant  contends  that  by  virtue 
of  the  Statute  of  Limitations  the  plaintiff  fails  on  that  por- 
tion of  his  case  on  which  in  the  evidence  at  the  trial  he  sought 
to  lay  mo^t  stress.  But  as  I  am  disposing  of  the  action  in 
favour  of  the  defendant  on  other  grounds,  I  do  not  think  it 
necessary  to  deal  definitely  with  this  branch  of  the  case. 
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The  plaintiff  at  the  trial  did  not  attempt  to  support  with 
evidence  or  satisfactory  evidence  many  of  the  allegations  con- 
tained in  his  said  amendments.  The  evidence  of  the  de- 
fendant' corroborated  in  some  respects  by  evidence  taken 
under  commission  at  Vancouver,  and  in  the  Yukon  district, 
disclosed  that  the  defendant  went  to  the  Yukon  as  soon  as 
he  received  the  $500  in  question,  that  he  hired  three  men, 
secured  supplies  and  proceeded  into  the  mining  country  for 
the  purpose  of  locating  claims;  that  he  devoted  his  whole 
time  and  attention  to  the  objects  of  the  syndicate  aet  out  in 
the  agreement ;  that  he  met  with  accidents  and  misfortunes  by 
flood  and  fire,  resulting  in  the  destruction  at  one  time  of  his 
outfit,  and  at  another  of  some  of  his  letters  and  papers ;  that 
he  found  the  claim  which  he  had  in  mind  when  he  spoke  to 
the  other  parties  to  the  agreement  before  it  was  executed, 
staked  when  he  got  into  the  country ;  that  he  endeavoured  to 
locate  and  did  locate  other  claims  as  to  which  he  communi- 
cated with  members  of  the  syndicate;  that  he  wrote  and 
sent  letters,  telegrams  and  reports  under  the  contract  in  par- 
tial if  not  in  complete  compliance  with  its  terms;  that  he 
spent  some  of  his  own  money  as  well  as  the  $500  supplied 
to  him  by  the  other  parties,  in  connection  with  his  work; 
that  for  lack  of  money  he  was  unable  to  register  some  of 
the  claims  which  he  located  or  which  were  located  for  him  in 
the  interests  of  the  partnership  by  others,  that  he  applied 
to  his  co-partners  for  moneys  with  which  to  locate  them ;  that 
some  of  these  claims  subsequently  turned  out  to  be  valuable, 
but  were  lost  in  consequence  of  the  defendant  not  having 
the  money  to  register  them,  and  that  on  his  return  to  Tor- 
ronto,  he  reported  to  John  W.  Cheeseworth  as  to  a  certain 
claim  located  in  the  name  of  one  Pike,  and  suggested  that 
if  the  syndicate  were  to  send  in  a  miner's  license  Pike  might 
give  them  $500  for  the  share  of  the  syndicate  in  that  particu- 
lar claim. 

The  plaintiff  and  his  brother  J.  W.  Cheeseworth  deny  that 
any  proper  reports  were  received  on  behalf  of  the  members 
of  the  syndicate  other  than  the  defendant.  Some  of  the 
conMnunications  received  from  Davison  have  been  mislaid 
or  destroyed  and  were  not  produced  at  the  trial. 

W.  J.  Cheeseworth  testified  that  Davison  said  he  had 
been  to  the  Yukon  and  the  Klondike  for  a  number  of  years ; 
had  met  with  considerable  success,  but  unfortunately  a  party 
came  upon  his  claim  and  proved  that  he  was  the  original 
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owner  that  had  staked  it,  and  he  lost  all  that  he  had;  that 
he  had  not  sufficient  funds  to  go  back  again,  but  if  any  per- 
son would  stake  him  he  knew  just  where  to  find  a  property, 
and  there  was  no  chance  at  all;  it  was  a  sure  thing  if  he 
could^  only  return  to  the  Yukon;  and  on  cross-examinktion 
he  said  that  it  was  not  a  case  of  speculation — it  was  a  sure 
thing.  He  knew  just  the  spot  to  take  the  property  out,  and 
it  was  a  big  thing. 

John  W.  Cheeseworth  testified  that  the  defendant  had 
said  that  he  knew  where  he  could  go  and  stake  a  claim  or 
claims.  He  had  positive  knowledge  of  the  claims  bein'^  un- 
staked,  and  all  he  wanted  was  sufficient  money  to  reach  the 
Klondike  to  enable  him  to  stake  those  claims  which  he  would 
do  and  report  back  according  to  the  agreement  as  sooii  as 
possible ;  and  that  he  assured  them  there  was  no  speculation 
about  it  at  all.  He  knew  the  place  and  could  go  and  stalce 
the  claim,  asserting  that  there  was  no  doubt  about  his  knowl- 
edge of  the  country  and  not  much  doubt  about  the  value  of 
the  claim.  He  considered  it  a  very  rich  district  and  was 
confident  the  claim  or  claims  would  be  valuable.  These  were 
the  representations  relied  upon  by  the  plaintif!  at  the  trial. 
The  defendant  testified  that  he  mentioned  to  the  other  mem- 
bers of  the  syndicate  the  prospects  in  the  Yukon  if  locations 
could  be  obtained  and  mining  operations  carried  on  on  a 
laige  scale;  that  they  represented  to  him  that  they  were  in 
a  position  to  supply  considerable  money  to  carry  on  large 
operations  if  necessary.  He  told  them  he  had  properties  in 
view  *^on  a  workable  creek,"  which  he  knew  were  oven  at 
the  time  the  agreement  was  being  entered  into.  He  said 
he  would  go  at  once  and  try  and  locate  and  take  up  snch 
properties;  that  he  gave  no  exact  descriptions  of  any  prop- 
erty and  no  guarantee  or  undertaking  that  he  would  secure 
anv;  that  when  he  went  to  the  Yukon  he  found  the  rlaim/ 
had  been  staked,  and  reported  this  in  one  of  his  letters  to 
the  other  members  of  the  syndicate. 

The  plaintiff  and  the  other  parties  interested  put  their 
agreement  in  writing.  I  have  indicated  what  the  plaintiff 
and  his  brother  say  as  to  the  representations  alleged  to  have 
been  made  by  the  defendant.  No  such  representations  are 
fcund  in  the  agreement.  I  have  indicated  what  the  defend- 
ant says  with  reference  thereto.  We  are,  therefore,  in  this 
position;  that  an  agreement  put  in  writing  by  the  parties  and 
presumed  to  include  the  whole  of  the  bargain  is  silent  as 
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to  such  representations  and  that  the  plaintiff  and  defend- 
ant disagree  in  their  evidence  about  them. 

The  plaintiff  in  liis  amendnients  alleges  that  the  defend- 
ant spoke  of  knowing  where  "the  good  things"  were.  He 
spoke  of  getting  an  interest  for  the  plaintiff  and  for  the 
other  parties  to  the  feid  agreement  in  what  is  known  as  the 
*'  Ballaratt  Creek ''  claims.  He  did  not  pretend  at  the  trial 
that  the  representations  as  to  these  matters  were  made  by 
the  defendant  before  the  agreement  was  entered  into. 

The  plaintiff  when  examined  for  discovery  testified  that 
the  contract  contained  all  the  terms  of  the  agreement  be- 
tween the  parties. 

Under  the  circumstances  and  upon  the  evidence  and  docu- 
ments and  after  the  great  lapse  of  time,  I  think  it  would  be 
impossible  for  me  to  find  that  the  contract  is  not  as  the  part- 
ies intended  it,  or  that  the  defendant  made  any  false  or 
fraudulent  misreprcvsentations  to  induce  the  plaintiff  and  the 
parties  thereto  other  than  himself  to  enter  into  it.  Tt  is 
perhaps  unfortunate  that  some  of  the  communications  which 
passed  between  the  parties  are  not  before  the  Court  as  they 
might  aid  in  more  fully  clearing  up  the  transaction.  How- 
ever, neither  party  is  in  a  much'better  position  than  tlie  other 
in  this  respect.  The  plaintiff  admits  that  letters  were  sent  to 
meml>ers  of  the  syndicate  other  than  the  defendant  by  the 
latter  which  have  been  mislaid  or  destroyed,  and  the  de- 
fendant testifies  that  certain  communications  received  bv  him 
and  all  the  papers  that  were  in  his  possession  were  destroyed 
bv  accident  or  fire. 

The  defendant  was  not  able  to  give  a  very  exact  or  :>at- 
isfaetory  account  as  to  the  dates  and  places  of  his  work  in 
tr?e  Yukon  under  the  contract  during  the  period  covered  by 
it.  Probably  this  is  not  altogether  strange  after  such  a 
lengtli  of  time.  There  were,  however,  two  matters  as  to 
which  considerable  evidence  w^as  given  at  the  trial  and  in 
reference  to  which  his  testimony  was  not  altogether  satis- 
factory. When  the  $600  were  being  supplied  to  the  defend- 
ant by  the  plaintiff  and  the  other  members  of  the  syndicate 
it  appears  from  the  evidence  of  John  W.  Cheeseworth  that 
the  defendant  had  applied  for  a  loan  of  money  in  connec- 
tion with  what  was  known  as  the  Richardson  Mine.  Cheese- 
worth  was  at  that  time  the  president  of  the  Mines  Contract 
and  Investigation  Co.  After  looking  into  the  matter  tliat 
company  decided  not  to  make  any  advances  to  the  defendant, 
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but  charged  him  $100  for  their  fee  and  expenses  in  con- 
nection therewith,  and  this  was  deducted  from  the  $500. 
Davison  denied  that  he  had  made  any  application  for  a  loan 
as  indicated,  but  said  .that  the  $100  came  to  be  deducted 
because  John  W.  Cheeseworth  had  said  that  there  were  cer- 
tain expenses  of  Fryling's  which  wouli  have  to  come  out  of 
it,  amounting  to  $100  and  that  he  consented  without  mucn 
question. 

The  defendant  also  stated  at  the  trial  on  his  examination 
in  chief  that  he  had. $1,300  of  his  own  money  when  starting 
for  the  Yukon  after  the  agreement  in  question  had  been 
made,  which  he  had  received  from  his  mother  through  prop- 
erty in  which  they  were  interested,  on  which  a  mortgage  had 
been  placed.  It  subsequently  developed  that  he  was  con- 
siderably mistaken  about  how  and  when  he  received  the  said 
$1,300.  As  to  both  of  these  matters  his  evidence  was  not 
very  satisfactory.  The  plaintiffs  were  put  to  some  trouble 
and  expense  in  disputing  his  allegations  as  to  these  matters 
and  for  the  purpose  of  eflFecting,  if  possible,  his  credibility 
with  respect  to  the  same.  They  succeeded  to  some  extent 
although  it  is  likely  upon  the  whole  evidence  that  the  de- 
fendant was  more  or  less  confused  about  his  dates  in  con- 
nection with  these  transactions. 

Some  of  the  evidence  taken  in  the  Yukon  was  of  little 
or  no  relevancy  to  the  matters  in  question  in  this  case,  and 
yet  the  cost  of  taking  it  must  have  been  consideraT)le. 

I  have  come  to  the  conclusion  that  I  should  dismiss  the 
plaintiff's  action  with  costs.  I  think  I  should  limit  to  some 
extent  the  costs  incurred  in  connection  with  the  Yukon  com- 
mission or  commissions,  and  perhaps  it  would  be  fair  to  do 
80  to  the  extent  of  one-half  thereof.  I  think  also  that  the 
sum  of  $25  should  be  deducted  from  the  plaintiff's  costs  to 
represent  approximately  the  costs  to  which  the  plaintiff  was 
put  in  connection  with  disputing  the  defendant's  statements 
with  reference  to  the  $100  and  $1,300  matters. 

The  action  will,  therefore,  be  dismissed  with  costs  sub- 
ject to  said  deductions. 
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HoN;  Mb.  Justice  Sutherland.       January  24th/ 1912. 

HAMILTON  V.  VINEBERG. 

Contract — Building  Contract  in  Writing — Provide  Materials  and  Per- 
form all  Work — Specifications  for  Dxcdling  House — Action  for 
$1,6274^  for  Extras  under  Written  Order  of  Architect, 

SuTHEBLAND,  J.,  gave  plaintiff  judgment  for  amount  less  $174 
and  with  interest. 

Counterclaim  dismissed  with  costs. 

E.  C.  Cattanach,  for  the  plaintiffs. 

H.  Cassels,  K.C.,  and  R.  S.  Cassels,  K.C.,  for  defendant. 

Hon.  Mr.  Justice  Sutherland: — The  plaintiffs,  Elisha 
Hainilton  and  George  Walker,  trading  as  Hamilton  &  Walker, 
are  builders  and  contractors  and  the  defendant  is  a  merchant. 
All  three  reside  in  Toronto.  By  an  agreement  in  writing, 
dated  28th  September,  J909,  the  plaintiffs,  contractors,  agreeJl 
to  "provide  all  the  materials  and  perform  all  the  work 
mentioned  in  the  specifications  and  shewn  on  tlie  drawings 
prepared  by  D.  Bnrnham,  architect,  for  the  owner  ^'  (the 
defendant)  "  for  the  erection  and  completion  of  a  dwelling 
house  on  the  easterly  part  of  lot  No.  13  on  the  east  side  of 
Simcoe  street"  in  Toronto. 

Clauses  2,  4,  6,  7,  and  8,  are  as  follows : — 

^'  2.  No  alterations  in  or  additions  to  the  work  shewn  or 
described  by  the  drawings  and  specifications  shall  be  made 
except  upon  the  written  order  of  the  said  architect  and  when 
so  made  the  value  of  the  work  added  or  omitted  shall  be 
added  to  or  deducted  from  the  contract-price.  In  case 
the  parties  hereto  do  not  agree  upon  the  value  of  the 
work  added  or  omitted  the  same  shall  he  fixed  and  ascer- 
tained by  the  said  architect,  whose  decision  shall  be  final  and 
binding  on  the  parties  hereto. 

"4.  Should  dispute  arise  between  the  parties  as  to 
whether  the  said  work  or  materials  fail  to  conform  with  the 
said  drawings  and  specifications  the  same  shall  be  settled 
by  leference  to  the  said  architect,  whose  decision  shall  be 
final  and  binding  on  the  parties  hereto. 

''  6.  The  contractors  shall  complete  the  whole  of  the  work 
comprehended  under  this  agreement  to  the  satisfaction  of 
the  said  architect  by  the  first  day  of  March,  1910,  when  the 
said  house  shall  be  complete  and  ready  for  occupation,  and 
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failing  to  do  so  they  shall  pay  the  owner  the  sum  of  $25  for 
each  week  or  part  of  a  week  elapsing  thereafter  until  the 
said  house  is  ready  for  occupation,  such  sum  not  to  be  a 
penalty,  but  as  liquidated  damages  for  non-completion  by 
the  date  specified,  which  damages  may  be  deducted  by  the 
owner  out  of  any  balance  payable  to  the  contractors  herein. 

**  7.  Should  the  contractors  be  obstructed  or  delayed  in 
the  prosecution  or  completion  of  their  work  by  any  act  or 
default  of  the  owner  or  by  any  damage  which  may  happen 
by  fire,  lightning,  earthquake,  or  tempest,  or  by  the  aban- 
donment of  the  work  by  the  employees  of  the  contractors 
through  no  default  of  the  contractors,  then  the  time  herein 
fixed  for  the  completion  of  the  work  shall  be  extended  for  a 
period  equivalent  to  the  time  lost  by  reason  of  any  or  all 
of  the  causes  aforesaid,  but  no  such  allowance  shall  be  made 
unless  a  claim  therefor  is  presented  in  writing  to  the  owner 
within  twenty-four  hours  of  the  occurrence  of  such  delay. 
Should  the  parties  be  unable  to  agree  as  to  the  time  lost 
as  aforesaid,  the  same  shall  be  fixed  by  the  said  architect  as 
hereinbefore  provided. 

"  8.  It  is  hereby  mutually  agreed  between  the  parties 
that  the  sum  to  be  paid  by  the  owner  to  the  contractors  for 
the  said  work  and  materials  shall  be  $4,100  such  sum  to  be 
paid  as  follows,  that  is  to  say :  Eighty  per  cent,  of  the  value 
of  the  work  done  and  materials  supplied  during  the  two 
weeks  preceding  such  payment,  on  the  1st  and  15th  days  of 
each  month  from  the  date  hereof  until  the  said  contract  is 
completed,  and  the  remaining  twenty  per  cent,  of  the  said 
contract-price  in  thirty-five  days  after  the  said  house  has 
been  wholly  completed.  It  shall  be  a  condition  precedent  to 
the  contractors'  right  to  obtain  any  payment  hereunder  that 
they  shall  first  produce  to  the  owner  tlie  certificate  of  the 
said  architect  as  to  the  value  of  any  work  done  and  materials 
supplied  from  time  to  time  during  the  progress  of  the  work 
herein  contracted  for,  which  certificates  the  architect  shall 
issue  on  request  on  the  several  payment  days  herein  men- 
tioned. 

If  at  any  time  there  should  be  evidence  of  any  lien  or 
claim  for  which,  if  established,  the  owner  of  said  premises 
might  become  liable  and  which  is  chargeable  to  the  con- 
tractors, the  owner  shall  have  the  right  to  retain  out  of  any 
payment  then  due  or  thereafter  to  become  due  an  amount 
suflficient  to  completely  indemnify  him  against  such  lien  or 
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claim.  Should  there  prove  to  be  any  such  claim  after  all 
payments  are  made  the  contractors  shall  refund  to  the  owner 
all  moneys  that  the  latter  may  be  compelled  to  pay  in  dis- 
charging any  lien  on  the  said  premises  made  obligatory  in 
consequence  of  the  contractors'  default." 

The  contractors  entered  upon  the  construction  of  tb'' 
house  under  the  terms  6f  said  contract  and  from  time  Co 
time  certificates  were  issued  bv  the  said  architect  Burnham, 
as  follows: — 

Certificate  Xo.  1.  October  29th,  1909   $1,100  00 

No.  2.  November  12th,  1909   . .  300  00 

No.  3.  November  26th,  1909   . .  400  00 

No.  4.  December  13th,  1909   . .  200  00 

No.  0.  January  7th,  1910 500  00 

No.  6.  January  18th,  1910    . . .  480  00 

No.  7.  February  5th,  1910 325  00 

No.  8.  March  ist,  1910   500  00 

No.  9.  March  15th,  1910 150  00 

On  the  27th  April,  1910,  the  architect  issued  a  cei-tificate 
in  these  words  "  Final  certificate  No.  10,  Toronto,  April 
22nd,  1910.  This  certifies  that  Messrs.  Hamilton  and  Walker, 
contractors,  for  dwelling  for  M.  E.  Vineberg,  129  Simcoe 
street,  is  entitled  to  a  final  payment  of  $1,772.49  by  terms 
of  contract.     D.  B.  Burnham,  architect." 

The  plaintiflFs  admit  that  subsequent  to  the  issue  of 
such  last-mentioned  certificate  they  received  two  payments, 
which  bring  up  the  total  of  pajTuents  made  to  them  by  the 
defendant  to  the  exact  amount  of  the  contract  price,  viz., 
$4,100.  It  is  admitted  further  that  the  house,  apart  from 
extras,  is  paid  for,  and  that  the  plaintiffs'  claim  in  this  action 
is  for  extras  alone.  It 'is  also  admitted  that  on  or  about 
the  22nd  March,  1910,  the  plaintiffs'  contractors,  assigned  to 
the  plaintiff  Frank  M.  Gray  the  balance,  if  any,  due  to  his 
co-plaintiffs,  the  contractors,  as  security  for  an  advance  of 
money  made  by  him  to  them. 

The  claim  of  the  plaintiffs,  contractors,  for  extras,  arises 
out  of  a  written  order  as  follows: 

"  Toronto,  November  16th,  1909,  Dear  Sir :  Whereas  Mr. 
E.  Vineberg,  owner,  did  on  the  26th  of  September,  1909, 
enter  into  an  agreement  with  Hamilton  &  Walker,  Builders, 
for  the  erection  of  a  dwelling  in  accordance  with  drawings  and 
specifications  prepared  therefor  by  D.  Burnham,  Architect, 
as  fully  set  forth  in  such  agreement,  and  whereas  it  is  the 
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desire  of  said  E.  Vineberg,  owner,  to  make  certain  changes 
as  fully  set  forth  as  follows :  The  second  floor  to  room  fitted 
up  enameled  iron  bath  tub  5  ft.  0  in.  long,  enameled  iron 
lavatory  and  low  down  closet  complete,  also  set  up  where 
directed  an  enamel  sink  with  back  and  drip  board  complete, 
and  fit  up  any  other  rooms  that  o\<rner  may  desire.  Supply 
and  put  in  window  in  bath  room,  also  door  and  frame  to  rear 
balcony.  Construct  rear  balcony  with  stair  case  from  bot- 
tom to  top  floor,  to  have  all  necessary  posts,  rails,  balusters, 
etc.,  required  to  make  complete  and  strong  job  as  may  be 
directed.  All  work  done  as  an  extra  where  owner  and  con- 
tractor has  not  agreed  on  price  before  commencing  said  work, 
the  contractors  must  keep  an  account  of  all  materials  and 
time  spent  on  said  work,  so  that  price  of  said  work  may  be 
given  by  the  architect  as  per  agreement.  D.  Burnham,  archi- 
tect." 

There  is  some  conflict  of  testimony  as  to  this  order.  The 
architect  Burnham  was  called  on  behalf  of  the  plaintiffs  and 
testified  that  the  extras  were  required  by  the  owner,  the  de- 
fendant. He  wished  to  change  the  upper  flat  of  the  house 
in  question  and  which  in  the  original  plan  had  three  rooms  so 
as  to  make  it  an  apartment  flat  consisting  of  six  or  seven 
rooms,  and  with  a  stairway  leading  up  to  it  and  balcony  not 
contemplated*  by  said  plan.  The  architect  further  testifled 
that  the  plaintiff  Hamilton  and  himself  went  over  the  matter 
together  with  the  defendant,  who  pointed  out  the  alterations 
which  he  desired  and  that  they  were  ultimately  carried  out 
according  to  his  wishes  at  the  time.  It  was  in  consequence 
of  these  instructions  from  the  defendant  that  the  written 
order,  exhibit  3,  was  prepared  by  the  architect  and  handed 
to  the  contractors. 

The  architect  also  stated  that  the  work  was  done  by  the 
plaintiffs  to  his  satisfaction,  and  in  a  workmanlike  manner  as 
was  the  entire  work  of  the  construction  of  the  house.  He  said 
that  the  alterations  involved  considerable  extra  work,  some 
tearing  down  and  removing,  and  the  like.  He  said  that  he 
had  prepared  a  plan  and  details  for  the  construction  of  the 
stairway  and  railing,  but  apart  from  this  no  other  new  plan 
had  been  prepared  at  the  time,  nor  any  new  specifications 
for  the  other  extras.  No  estimate  was  prepared.  He  said 
that  he  went  over  the  work  in  connection  with  the  extras  from 
time  to  time.  He  did  not  get  particulars  of  exact  quantities 
of  material  used  in  connection  with  them  or  the  exact  number 
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of  hours  of  the  labour  employed  upon  them.  He  had  a  partial 
statement,  exhibit  7,  from  Hamilton.  He  said,  however, 
that  as  to  the  extras  as  a  whole  he  went  over  the  work  care- 
fully and  fixed  what  he  thought  was  a  reasonable  sum  to  allow 
for  same. 

It  appears  from  his  evidence  also  that  the  defendant  was 
frequently  at  the  house,  almost  daily,  while  the  alterations 
were  being  done  and  knew  that  they  were  being  done.  He 
states  that  they  were  all  authorized  by  him.  He  also  states 
that  his  final  certificate  was  issued  in  good  faith,  and  having 
regard  to  the  rights  of  both  parties. 

The  writ  in  this  action  was  issued  on  the  26th  October, 
1910;  and  the  statement  of  claim  filed  and  delivered  on  the 
19th  November,  1910. 

The  defendant  filed  a  statement  of  defence  and  counter- 
claim and  in  the  latter  asked  damages  against  the  plaintiffs 
by  original  action  and  D.  Burnham  by  counterclaim.  Bum- 
ham,  a  defendant  by  counterclaim,  applied  to  the  Master  in 
Chambers  for  an  order  striking  out  his  name  from  the 
]}roceedings,  and  thereupon  an  order  dated  24th  Decem- 
ber, 1^10,  was  made  granting  leave  to  the  defendant  by 
original  action  to  amend  his  counterclaim  as  he  might  be 
advised,  and  upon  such  amendment  by  making  specific 
claim  for  damages  against  Burnham  the  paid  application  to 
be  dismissed.  Appropriate  amendments  to  the  counterclaim 
were  made  by  the  defendant  by  original  action  pursuant  to 
said  order.  Burnham  thereupon  filed  a  statement  of  defence 
and  counterclaim. 

The  claim  of  the  plaintiflb  is  for  $1,627.49,  the  amount 
of  the  extras  referred  to.  The  defendant  in  his  statement 
of  defence  pleads  that  no  alterations  should  be  made  except 
upon  the  written  order  of  Burnham,  to  which  the  assent  of 
both  owner  and  contractor  was  to  be  attached. 

I  can  see  no  justification  in  the  contract  for  this  latter 
plea,  and  if  the  evidence  of  the  plaintiflE  and  Hamilton  is  to 
be  believed,  and  I  do  believe  it,  a  verbal  assent  was  given  by 
the  defendant  to  said  order. 

He  also  pleads  that  the  whole  of  the  work  should  be 
executed  with  the  best  and  soundest  of  materials  of  their 
several  kinds  required  and  in  the  most  substantial  and  work- 
manlike manner.  Upon  the  whole  evidence  I  tliink  the 
materials  and  workmanship   employed   reasonably   complied 
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with  the  terms  and  conditions  of  the  contract  and  specifica- 
tions, and  that  similar  materials  and  workmanship  were 
employed  in  the  extras. 

The  defendant  also  pleads  that  the  work  was  done  negli- 
gently and  improperly  by  the  plaintiffs  Hamilton  &  Walker 
with  the  connivance  of  Bumham.  I  find  nothing  in  the  evi- 
dence to  justify  this,  and  indeed  the  defendant  on  his  exam- 
ination for  discovery  practically  abandoned  this  pica,  or  at  all 
events  could  give  no  evidence  to  justify  it. 

The  defendant  also  pleads  the  benefit  of  clause  Xo.  6  of 
the  contract  and  asks  that  as  it  provided  that  all  the  work 
should  be  completed  by  the  1st  March,  1910,  but  it  was  not  so 
completed  until  10  weeks  later,  effect  should  be  given  to  the 
penalty  imposed  by  said  clause  and  $25  a  day  allowed  to 
the  defendant  by  wav  of  deduction  or  counterclaim. 

The  defendant  also  pleads  in  par.  10  of  his  defence  that 
the  architect  failed  to  act  in  connection  with  the  contract 
with  independent  judgment  or  due  skill,  and  that  the  plain- 
tiffs, Hamilton  &  Walker,  acting  collusively  with  the  said 
Burnham,  procured  him  to  issue  in  their  favour  the  certifi- 
cates referred  to  wliich  they  say  were  false  to  the  knowledge 
of  both  Hamilton,  Walker  and  Burnham. 

I  could  not  see  anything  in  the  demeanour  of  Hamilton 
or  Burnham  or  which  was  otherwise  disclosed  at  the  trial 
which  would  justify  this  plea. 

The  defendant  Burnham  in  his  statement  of  defence  and 
counterclaim  after  generally  denying  the  allegations  contained 
in  the  statement  of  defence  and  counterclaim  of  the  defendant 
in  so  far  as  they  related  to  him  and  charged  any  negligence 
or  impropriety  against  him  in  connection  with  the  contract 
in  question,  pleads  that  if  the  work  under  the  contract  wa?^ 
not  completed  within  the  time  limited  by  it  it  was  solely 
due  to  the  fault  and  act  of  the  defendant,  Vineberg,  in  order- 
ing alterations,  variations  and  extras  in  and  to  the  said  plans 
and  specifications,  and  that  it  was  completed  within  a  reason- 
able time  thereafter. 

The  agreement  between  the  defendant  and  the  archit<jct 
over  the  lattdr's  compensation  in  connection  with  said  con- 
tract is  in  writing  and  was  for  the  sum  of  $100.  In  liis  state- 
ment of  defence  and  counterclaim  the  architect  admits  that 
he  has  received  $40  on  account  of  said  $100,  and  claims  pay- 
ment of  the  balance  of  $60.  He  makes  also  a  further  claim  of 
3  per  cent,  on  the  amount  of  the  extras.    I  think  the  contract 
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does  not  permit  of  liim  claiming  more  than  $100.  He  is 
entitled  to  payment  of  the  balance  of  $60,  but  his  further 
claim  I  do  not  allow. 

While  the  defendant  in  one  place  says  that  he  never  gave 
any  written  authority  to  have  the  extras  done  nor  any  verbal 
authority  and  that  he  merely  asked  in  the  first  instance 
M'hat  such  pro])osed  alterations  or  extras^  would  cost,  and 
getting  no  estimate  nor  satisfaction  contented  himself 
with  simply  protesting;  it  is  apparent  from  his  evidence 
that  he  was  there  frequently.  He  says  that  he  was  often 
there  while  the  extras  were  being  put  in  and  said  noth- 
ing about  them  while  they  were  going  in.  It  is  ad- 
mitted by  the  arcliitect  that  he  asked  tlie  plaintiff  Hamilton 
for  estimates  of  the  extras  from  time  to  time,  but  was  not  fur- 
nished with  these.  Hamilton,  however,  says  that  the  defend- 
ant was  frequently  interfering  and  suggesting  alterations  in 
connection  with  the  extras  which  made  it  diflScult  for  him  to 
make  any  estimates,  and  so  the  work  simply  went  on  without 
him  furnishing  any. 

The  defendant  i^,  of  course,  contradicted  by  both  Hamil- 
ton and  the  architect  as  to  ordering  the  alterations.  He  is 
contradicted  by  Hamilton  as  to  giving  directions  from  time 
to  time  about  the  repairs.  He  denies  that  any  of  the  work 
which  had  l)een  already  done  in  the  top  storey  had  to  be  taken 
down  for  the  purpose  of  making  the  alterations,  and  in  this 
he  is  contradicted  by  the  architect  and  by  other  evidence  given 
at  the  trial. 

On  the  whole,  therefore,  I  have  no  doubt  and  I  find  that 
he  did  order  the  extras  and  that  they  were  done  as  ordered. 
While  it  is  true  that  the  amount  of  them  seems  somewhat 
large  having  regard  to  the  details  in  so  far  as  they  came  out 
at  the  trial  are  concerned,  and  the  contract  price  of  the  house, 
I  think  upon  the  evidence  the  work  was  well  done,  and  that 
I  must  accept  the  testimony  of  the  architect  appointed  by 
the  OAvner  himself  and  designated  in  the  contract  as  the  per- 
son to  pass  upon  the  matter,  and  his  certificate  as  to  same. 

In  the  final  certificate  is  included  an  item  of  $174  in  con- 
nection with  a  drain  which  was  at  first  intended  to  go  in  one 
direction  and  was  subsequently  built  in  another  direction.  I 
do  not  think  that  under  the  contract  and  upon  the  evidence  the 
plaintiffs  are  entitled  to  be  paid  this  sum  and  it  must  there- 
fore be  deducted  from  the  $1,627.49. 
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Cartwright,  K.C.  Master,  (10th  January,  1912): — 
It  seems  clear  that  the  defendants,  who  are  asked  to  pay  in 
the  second  case  over  $5,000  and  in  the  first  nearly  $3,000 
for  damages  to  the  plaintiff's  fruit  by  delay  in  transit  and 
other  defects  alleged  in  the  statement  of  claim,  are  en- 
titled to  know  on  what  ground  such  large  demands  are 
made  upon  them.  I  would  suggest  if  McCallum  and  Suther- 
land are  now  in  Winnipeg  that  Griffin  should  first  be  ex- 
amined as  for  discovery  by  the  defendants  and  then  if 
necessary  be  further  examined  by  plaintiffs  as  a  witness  at 
the  trial.  If  this  is  not  acceptable  then  McCallum  must 
be  further  examined  either  here  or  at  Winnipeg  after  mak- 
ing application  to  Griffin  and  after  that  has  been  done 
Griffin  can  be  examined  by  plaintiff.  The  costs  of  the 
motions  will  be  in  the  cause. 

Plaintiffs  appealed  from  above  order  to 

Hon.  Mr.  Justice  Clute  in  Chambers  (25th  Janu- 
ary, 1912): — The  question  arose  out  of  certain  transactions 
in  which  the  plaintiffs  shipped  fruit  from  Beamsville  to 
Winnipeg,  and  an  action  was  brought  for  damages  for  not 
shipping  the  fruit  within  the  time  agreed  upon  and  for 
damages  for  loss  of  fruit  for  want  of  care  on  the  part  of 
the  defendants. 

Griffin  entered  into  an  agreement  with  the  plaintiffs 
dated  6th  of  August,  1910,  whereby  he  agreed  to  market 
for  the  plaintiffs  shipments  of  fruit  and  vegetables  during 
the  season  of  1910  to  Winnipeg  and  points  west.  Mc- 
Allum  was  examined  for  discoverv  and  such  examination 
being  considered  by  the  defendants  insufficient,  the  applica- 
tion to  the  Master  was  made.  The  Master  made  an  order 
(1)  that  the  plaintiffs  produce  Griffiii  for  discovery,  or  in 
the  alternative  that  McAllum  attend  for  further  examina- 
tion for  discovery  after  having  applied  to  Griffin  for  in- 
formation touching  the  matters  in  question  in  the  action, 
and  (2)  that  after  the  examinations  of  Griffin  or  further 
examination  of  McAllum,  the  plaintiffs  may  issue  a  com- 
mission to  examine  witnesses. 

It  was  contended  on  behalf  of  the  plaintiffs  that  inas- 
much as  the  arrangement  between  the  plaintiffs  and  Griffin 
had  expirqd  and  their  accounts  had  been  closed,  the  de- 
fendants had  no  right  to  have  Griffin  examined  nor  were 
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they  entitled  to  call  upon  McAllum  for  further  examina- 
tion after  he  had  obtained  the  information  from  Griffin. 

Mr.  Osier  chiefly  relied  upon  Bolckow  v.  Ftsher,  10  Q. 
B.  D.  161y  to  support  his  contention  that  the  plaintiffs 
were  »ot  boimd  to  inquire  from  Griffin  what  the  facts  were 
in  regard  to  the  disposal  of  the  fruit,  nor  were  they  entitled 
to  examine  Griffin  for  diFCovery.  That  was  an  action  by 
cargo  owners  against  the  owner  of  a  ship  for  a  loss  alleged 
to  have  arisen  from  negligence.  .The  ship  ran  ashore  and 
was  stranded.  An  answer  as  to  what  was  done  bv  those  on 
board  with  regard  to  such  navigation  at  the  time  of  the 
accident  stated  in  substance,  that  tlie  defendants  were  not 
on  board  at  the  time  and  had  no  knowledge  or  information 
respecting  the  matters  inquired  into,  except  as  appeared  by 
the  protest  of  which  the  plaintiffs  had  had  inspection.  This 
answer  was  held  insufficient  as  it  did  not  appear  that  there 
was  any  difficulty  in  the  defendants  obtaining  the  required 
information  from  those  who  were  in  charge  of  the  ship  -at 
the  time  of  the  accident.  It  was  there  held  thet  a  party  to 
a  cause  is  not  excused  from  answering  interrogatories  rela- 
tive to  the  question  in  issue  on  the  ground  that  they  are 
PS  to  matters  which  are  not  within  such  party's  own  know- 
ledge, but  are  only  within  the  knowledge  of  his  agents  or 
servants,  if  derived  in  the  ordinary  course  of  their  employ- 
ment; and  he  is  bound  to  obtain  the  information  from  such 
agents  or  servants,  unless  he  shew  that  it  would  be  unrea- 
sonable to  require  him  to  do  so,  as  that,  either  such  agents 
or  servants  have  left  his  employment  or  it  would  occasion 
unreasonable  expense  or  an  unreasonable  amount  of  detail 
or  the  like.^' 

In  the  Bolckow  case  the  servants  were  still  in  the  em- 
ploy of  the  defendants,  and  as  I  read  the  case  it  was  not 
necessary  and  the  Court  did  not  decide  that  information 
which  the  defendants  might  obtain  by  the  asking  could  Dot 
be  obtained  simply  because  the  persons  to  be  inquired  of 
had  ceased  to  be  their  servants.  It  might  indeed  be  that 
such  person  would  refuse  to  give  tlie  information  because 
he  had  ceased  to  be  in  the  defendants'  employment,  but  if 
such  information  could  reasonably  be  obtained  after  he 
ceased  to  be  in  such  employment  I  can  see  no  reason 
why  it  should  not  be  obtained  for  the  purpose  of  discovery. 

In  Basboiham  v.  Shropshire^  24  Ch.  T),  110,  Bolchow  v. 
Fisher,  is  referred  to  and  Xorth,  J.,  points  out  that  there 
are  some  cases  in  which  a  person  interrogated  would  be 
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bound  to  say  whether  he  had  inquired  of  his  agents.  For 
instance,  in  a  case  where  that  which  was  done  was  obvi- 
ously done  by  the  servants  and  agents  in  the  master's  ab- 
sence. He  refers  with  approval  to  the  judgment  of  Bag- 
galiay  in  that  ease  where  he  says:  ''the  practice  in  the 
Court  of  Chancery  prior  to  the  Judicature  Acts  was  this, 
that  where  an  act  was  done  by  an  agent  which  the  prin- 
cipal himself  could  not  have  done,  the  right  to  require 
ill  formation  as  to  the  acts  of  such  agent  was  beyond  all 
question/' 

It  is  said  by  Jessel,  M.B.,  in  Anderson  v.  Bank  of 
British  Columbia,  2  Ch.  D.  645,  that  under  the  Judicature 
Act  the  right  for  discovery  is  regulated  by  the  rules  previ- 
ously existing  in  the  Court  of  Chancery.  In  that  case, 
James,  L.  J.,  said  at  p.  657 :  ^'  It  is  your  duty  in  making 
the  discovery  to  use  your  best  efforts  bona  fide  to  obtain 
all  the  information  that  your  agent  can  give  you,  and, 
whether  it  is  before  or  after  litigation,  you  ought  to  write 
to  him,  if  necessary,  and  get  from  him  the  information; 
and  if  you  get  the  information,  you  must  tell  us  what  it  is, 
so  that  we  may  know  the  exact  facts  and  circumstances  of 
tlie  case.'* 

In  Earl  of  Olengall  v.  Fraser,  2  Hare,  99,  the  Vice- 
Chancellor  said :  "  The  only  question  in  this  case  is,  whether 
the  answer  going  only  to  the  personal  knowledge,  informa- 
tion, and  belief  of  the  defendants  is  sufficient,  or  whether 
the  defendants  ought  not  to  have  ascertained,  or  made,  at 
lea«t.  an  attempt  to  ascertain,  by  inquiry  of  their  late 
policitors,  what  are  the  facts  which  are  made  the  subject 
of  charge  and  interrogatory.'*  And  after  stating  that  the 
question  of  privilege  did  not  necessarily  arise,  he  says  fur- 
ther: "  The  defendants  are  bound  to  give  some  information 
by  their  answer,  or  to  say  that  they  have  made  the  attempt 
to  procure  it,  but  have  failed."  In  this  case  it  was  shewn 
that  the  solicitors  had  ceased  to  act  for  the  defendants  for 
Bome  seven  years.  The  effect  of  this  decision  seems  to  be 
that  it  is  not  sufficient  to  say  that  his  former  solicitors  or 
agents  have  ceased  for  several  years  since  their  transaction 
to  be  his  agents  and  he  does  not  know  what  commimica- 
tion  or  entries  they  have  made,  but  as  the  head-note  states 
if  he  has  no  personal  knowledge  of  the  facts  he  must  at 
least  shew  that  he  has  endeavoured  to  acquire  the  infor- 
mation from  his  agents  in  the  transaction  in  question. 
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In  the  present  case  the  information  asked  is  relevant 
and  reasonahle.  The  damages  claimed  are  by  reason  of  the 
loss  to  the  plaintiffs  in  having  to  sell  the  gruit  at  a  less 
price  than  the  fruit  had  in  fact  been  sold  for  and  rejected. 
To  whom  ivas  it  sold,  and  why  was  it  rejected,  and  by 
whom?  Questions  of  this  kind,  which  form  the  basis  of 
the  plaintiffs'  claim,  ought  to  be  within  the  knowledge  of 
the  plaintiffs  or  their  agents  who  had  charge  of  the  trans- 
action, and  I  cannot  doubt  that  if  the  request  was  made 
Griffin  would  give  such  information  as  he  had  from  his 
books  and  otherwise  as  to  what  took  place  in  the  transac- 
tion both  as  to  the  alleged  prior  sale  and  the  subsequent 
disposition  of  the  fruit.  At  all  events,  there  should  be  an 
honest  endeavour  on  the  part  of  the  plaintiffs  to  obtain 
this  information. 

The  order  made  by  the  Master  appears  to  me  reason- 
able and  within  the  recognized  practice  of  the  Court. 
The  appeal  is  dismissed  with  costs. 


divisional  court. 

January  30th,  1912. 
YACKMAN  V.  JOHNSTON. 

Limitation  of  Actions — Adverse  Possession — Strip  of  Land  4  f'cei 
Wide — Action  to  Recover  Possession — Evidence  that  Land  Had 
been  Fenced  in  with  Defendants  Lot — Motion  for  Neto  Trials- 
Ground  Surprise  at  Trial  and  Discovery  of  Nac  Evidence  — 
Affidavits  not  Sufficient — Absence  of  Diligence, 

Plaintiff  brought  action  to  recover  possession  of  a  atrip  of  land 
4  feet  in  width  between  lots  31  and  30  in  the  town  of  North  Bay, 
alleged  to  form  a  part  of  lot  31,  but  to  which  defendant,  owner  of  lot 
30,  claimed  title  by  possession,  it  having  been  fenced  in  as  part  of  his 
lot.  At  the  trial  judgment  was  awarded  plaintiff  for  recovery  of  the 
parcel  in  dispute,  with  costs.  Defendant  appealed  to  Divisional 
Court  and  also  moved  for  a  new  trial  on  the  ground  of  surpri^  at  the 
trial  and  the  discovery  of  new  evidence. 

Divisional  Court  dismissed  the  appeal  and  motion  with  costs. 

An  appeal  by  the  defendant  from  a  judgment  of  the 
District  Court  of  Nipissing,  dated  30th  November,  1911. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glenholme  Falconbridge,  C.J.K.B.,  Hon.  Mr.  Justice 
Britton  and  Hon.  Mr.  Justice  Eiddell. 

F.  Araoldi,  K.C.,  for  the  defendant. 

G.  H.  Kilmer,  K.C.,  contra. 
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Hon.  Mr.  Justice  Biddell  : — The  plaintiff  is  the  owner 

of  lot  31  on  the  north  side  of  Second  avenue  in  North  Bay — 

the  defendant  of  lot  30  adjoining  to  the  west.    A  wire  fence 

rnns  apparently  dividing  the  properties,  bnt  the  plaintiff 

claims  that  it  is  at  the  street  line  four  feet  in  on  his  lot,  and 

this  is  one  of  the  disputes  in  the  action — ^and  the  only  dispute 

on  the  pleadings.    But  at  the  trial  the  Statue  of  Limitations 

was  appealed  to  by  the  defendant,  although  no  amendment 

of  the  pleadings  was  made  or  asked.    The  learned  trial  Judge, 

Judge  Leask,  found,  and  rightly  found,  that  the  plaintiff 

had  the  paper  title  and  holding  that  adverse  possession  for 

the  statutory  period  had  not  been  proved,  he  gave  judgment 

for  the  plaintiff.    The  defendant  now  appeals. 

It  cannot  be  successfully  argued  although  it  was  urged  that 
upon  the  evidence  given  at  the  trial,  the  learned  Judge  was  not 
right;  it  is  said  also  that  the  defendant  was  taken  by  surprise 
by  the  evidence  of  his  witnesses,  and  especially  bis  main  wit- 
ness Turcotte,  and  that  material  evidence  could  have  been 
given  by  three  persons  named  whose  evidence  it  is  said  the 
defendant  did  not  know  of  and  could  not  with  reasonable 
diligence  have  discovered  before  the  trial. 

At  the  trial  the  defendant  swore  that  he  had  bought  his 
lot  in  April,  1907,  and  that  the  fence  was  then  in  its  present 
position — ^also  that  his  house' had  been  on  the  four  feet  in 
dispute  and  cloee  against  the  fence^  but  he  had  moved  it  back 
gardening  and  planting  flowers  and  shade  trees  on  the  strip. 
McLean,  Johnston's  vendor,  swore  that  the  fence  was  placed 
as  the  defendant  said,  when  he  sold  and  when  he  had  bought 
the  lot  himself  from  Ferguson.  Ferguson  cannot  fix  this 
date  accurately>  but  ^'  it  must  have  been  in  the  latter  part  of 
the  eighties.^'  McLean  was  not  asked,  bv..  the  deed  is  pro- 
duced and  the  date  is  actually  1903.  Ferguson  says  there 
was  an  old  fence,  a  poor  fence,  for  a  line  fence  at  the  time, 
but  does  not  say  whether  it  was  placed  as  the  present  fence 
is  nor  for  how  long  it  had  been  so  placed. 

The  defendant  called  Turcotte  who  had  bought  lot  30 
from  Ferguson  before  the  McLean  deal,  and  17,  18  or  19 
years  ago.  He  swears  there  was  no  fence  when  he  took  pos- 
session at  all,  but  that  he  built  the  fence  which  was  on  the 
premises  when  McLean  took  possession,  or  "it  looks  like  the 
same  fence '' — ^he  sold  again  to  Ferguson  about  12  years  ago, 
never  having  got  his  deed. 
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At  tlie  time  he  built  the  fence  there  was  no  fence  existing, 
but  he  found  the  surveyor's  posts  and  laid  his  fence  on  the 
line  80  marked  out,  and  this  17  or  18  years  ago. 

The  learned  Judge  in  giving  judgment  at  the  close  of  the 
trial,  says :  "  The  only  possible  evidence  as  to  the  adverse 
possession  is  that  of  Johnston  himself,  and  that  only  extends 
back  to  a  period  of  approximately  five  years,  more  exactly 
four  years  in  April  last.  The  location  of  this  fence  is  not  at 
all  definitely  fixed  by  any  other  witness,  nor  the  period  for 
which  it  was  there. 

Unless  Turcotte  was  wrong  when  he  said  that  he  built 
his  fence  along  the  line  of  the  surveyor's  posts,  or  those  sur- 
veyor's posts  were  incorrectly  placed,  it  is  evident  that  there 
must  have  been  some  alteration  in  the  fence  since  its  con- 
struction by  Turcotte,  as  it  is  manifestly  not  now  upon  the 
proper  dividing  line  between  the  two  lots.  When  any  such 
alteration  was  made  does  not  appear,  and  tlie  period  during 
which  Johnston  or  his  predecessors  were  in  adverse  possession 
is  anything  but  certain." 
■  And  that  is  the  ground  on  which  he  proceeds. 

The  statement  "  The  location  of  this  fence  is  not  at  all 
definitely  fixed  by  any  other  witness  "  (than  the  defendant) 
is  susceptible  of  twa  interpretations — the  learned  Judge  may 
have  overlooked  the  very  definite  statement  by  McLean  that 
the  fence  when  he  bought,  which  was  some  nine  years  ago 
(April,  1903),  was  in  the  present  position— or  the  learned 
Judge  may  have  taken  this  as  a  mild  way  of  saying  that  he 
did  not  believe  McLean  although  not  contradicted.  The 
former  can  hardly  be  the  case,  the  evidence  had  been  given 
but  a  few  minutes  before;  and  if  the  latter  alternative  is  to 
be  taken  it  would  have  been  much  more  satisfactory  if  it  had 
been  stated  in  plain  language. 

But  even  so,  the  time  runs  back  only  to  1903,  not  suffi- 
cient for  the  defendant's  purpose. 

Ferguson  cannot  be  definite — he  says  that  he  cannot  re- 
member how  long  the  fence  had  been  there  when  he  sold  to 
McLean — and  the  learned  Judge  was  justified  in  holding  that 
the  defence  had  not  been  made  out.  Especially  was  this 
the  case  when  Turcotte  swore  that  the  fence  he  huilt  was 
on  the  surveyor's  line  which  the  present  line  plainly  is  not. 

As  to  the  application  for  a  new  trial  it  was  put  in  the 
original  notice  of  motion  upon  the  ground  of  discovery  of  new 
evidence,  but  another  notice  was  served  setting  up  '^  surprise 


|tno|  YACKMAX  V.  JOHXSTOX.  89^ 

at  the  trial  by  the  evidence  then  given  by  the  witnesses  for 
the  defence,  and  particularly  by  the  evidence  of  the  witness 
Turcotte,  who  had  previously  stated  that  his  knowledge  and 
recollection  supported  the  defendant's  title." 

The  solicitor  swears  that  "  Turcotte  .  .  .  departed 
from  the  statements  he  had  made  to  me  of  his  evidence  as  to 
the  position  of  the  fence  in  question,  and  as  to  the  same  being 
in  position  enclosing  the  four  feet  of  land  in  question  at  the 
time  McLean  took  possession.  I  had  relied  upon  the  said 
Turcotte  to  prove  this  fact."  This  exasperatingly  loose 
statement  is  inexcusable — we  are  not  told  what  Turcotte  said 
or  what  th^  departure  was — there  is  no  doubt,  no  possible 
doubt,  and  no  one  contends  there  is  any  doubt  "  as  to  the 
position  of  the  fence  in  question  " —  and  no  evidence  of  Tur- 
cotte can  modify  the  finding  in  that  regard.  There  is  also 
no  doubt — and  no  one  contends  there  is — that  this  fence 
enclosed  the  four  feet  of  land  in  question  at  the  time  McLcai^ 
took  possession.  The  only  things  Turcotte  swore  that  could 
be  a  surprise  were  ( 1 )  that  he  put  his  fence  on  the  surveyor's 
line — ^and  no  evidence  is  claimed  to  be  available  to  contradict 
that,  and  (2)  that  he  could  not  swear  that  the  fence  he  built 
was  the  same  as  that  when  McLean  took  possession,  though 
it  looked  to  be  the  same.  He  never  was  even  asked  definitely 
about  the  position  of  the  fence,  the  only  important  matter. 

Then  as  to  the  other  witnesses  the  solicitor  with  the  same 
looseness  swears :  *'  I  was  also  taken  by  surprise  by  the  in- 
ability of  other  witnesses  for  the  defence  to  state  positively 
in  the  witness-box  facts  which  I  had  previously  understood 
in  my  instructions  they  would  prove  in  the  box.''  What 
these  facts  were,  we  are  not  told,  nor  what  the  witnesses  said 
about  them — and  no  solicitor  would  tliink  of  being  satisfied 
witli  an  **  understood.''  He  must  have  "understood"  from 
the  witnesses  themselves  and  they  must  have  given  the  in- 
structions as  the  defendant  himself  swears  "  I  never  at  any 
time  deemed  it  necessary  to  procure  evidence  as  to  the  fence 
in  question."  In  the  affidavit  of  the  defendant  there  is  the 
same  inexcusable  lack  of  definiteness  as  appears  in  that  of 
the  solicitor — ^and  he  does  not  shew  any  diligence  in  seek- 
ing for  evidence  although  he  swears  in  general  terras  to  "  all 
due  diligence."  The  solicitor  does  not  swear  to  any  attempt 
at  all,  but  says  he  relied  upon  tlie  witnesses  he  adduced. 

It  must  have  been  perfectly  apparent  from  the  beginning 
that  the  defendant  must  rely  upon  the  Statute  of  Limitations, 
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the  plaintiff  had  had  a  survey  made  and  then  attempted  to 
take  possession  of  the  strip  in  dispute,  and  the  defendant  re- 
fused to  give  up  possession:  the  plaintiff  pulled  down  the 
existing  fence  and  built  it  on  the  surveyor's  line  and  the  de- 
fendant replaced  it.  At  the  trial  no  attempt  was  made  to 
shew  that  the  survey  made  was  at  all  incorrect,  the  surveyor 
was  not  even  cross-examined — ^the  whole  defence  Was  based 
upon  the  fence  and  possession  up  to  the  fence.  That  even 
now  must  be  the  whole  defence. 

This  being  so  the  defendant  swears  that  he  never  at  any 
time  deemed  it  necessary  to  procure  evidence  as  to  the  fence 
in  question — and  it  is  perfectly  plain  that  he  did  not  look 
for  any  such  witnesses ;  the  solicitor  does  not  pretend  that  he 
did,  all  he  seems  to  have  done  was  to  ^^  understand  *'  some- 
thing from  those  who  were  brought  to  him. 

The  only  evidence  intended  to  be  adduced  if  a  new  trial 
be  granted  is  that  of  persons  who  can  (as  they  say)  swear  I 

to  the  fence.  There  was  no  such  diligence  to  obtain  this 
evidence  as  would  justify  us  in  acceding  to  the  motion. 

It  cannot  be  necessary  to  cite  authorities,  but  the  follow- 
ing may  prove  of  interest :  Robinson  v.  Rapelje,  4  TJ.  C.  R. 
289 ;  Murray  v.  C.  C.  R,  Co.,  7  A.  B.  646 ;  Trumhle  v.  Horttfi, 
22  A.  R.  51 :  Caswell  v.  Toronto  Rw,  Co.,  19  0.  W.  8.  784. 

The  motion  should  be  dismissed  with  costs. 

Hon.  Sm  Glenholme  Falconbridgb,  C.J.K.B.,  and 
Hon.  Mr.  Justice  Britton: — ^We  agree  in  the  result. 


Hon.  Mr.  Justice  Clute.  January  25th,  1912. 

Re  SHATTITCK. 

Will — Conatruction — Devise — Life  Estate — Remainder  given  to  Fions 
in  Equal  Shares  —  Vested  Estates  or  Interest  in  Lands  ichich 
Passed  hy  Will  to  Ereeutors — Costs  out  of  Estate. 

An  application  by  the  executors,  for  the  construction  of 
the  will  of  the  late  Joseph  E.  Shattuck. 

W.  C.  Brown,  for  the  executors. 

V.  A.  Sinclair,  for  S.  Shattuck,  William  J.  Shattuck, 
and  the  executors  of  Elmer  L.  Shattuck. 

W.  ■^^.  Doufi^la'^s  K.C.,  for  Lorenzo  Shattuck,  and  Edgar 
Marphall  Shattuck. 
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Hon.  Mr.  Justice  Clute: — ^The  testator  after  direct- 
ing his  executors  to  pay  his  debts  proceeds  as  follows:  '^I 
give  to  my  wife,  Margaret,  all  my  real  and  personal  estate  as 
long  as  she  remains  my  widow  (describing  it).  In  case  of 
my  wife's  death  or  marrying  again  I  wish  my  lands  to  be 
sold  and  also  my  personal  property  and  the  proceeds  to  be 
equally  divided  between  my  younger  sons,  Angus  Lorenzo 
Shattuck,  Edgar  Marshall,  Noah  Safford,  Elmer  Lincoln, 
and  William  Joseph  Shattuck.*' 

The  widow,  without  having  married,  died  on  the  4th  of 
December,  1911.  Elmer  Lincoln  Shattuck  did  not  marry 
and  died  in  July,  1903,  leaving  a  will,  whereby  he  devised 
his  estate  to  certain  heirs.  The  following  questions  are  sub- 
mitted : 

1.  Does  the  wording  of  the  will  grant  a  life  estate  to  the 
wife  with  remainder  over  at  her  death  or  re-marriage  to  the 
fixe  children,  younger  sons,  in  equal  shares  so  that  each  of 
the  said  sons  upon  the  death  of  the  testator  took  a  vested 
interest  in  the  said  lands? 

2.  Did  the  interest  of  Elmer  Lincoln  Shattuck  lapse  upon 
his  death  or  did  it  pass  under  the  will  of  Elmer  Lincoln 
Sl)attuck,  deceased,  to  his  executors? 

3.  Did  Elmer  Lincoln  Shattuck  during  his  lifetime  have 
a  vested  interest  in  the  estate  of  the  said  Joseph  E.  Shattuck? 

It  will  be  seen  be  seen  that  in  this  will  there  is  no  gift 
over.  It  is  clear,  I  think,  that  the  intention  of  the  testator 
was  to  make  a  gift  to  his  children.  The  possession  of  the 
gift  is  delayed  by  keeping  out  a  life  estate  for  the  widow, 
and  upon  her  death  or  re-marriage  the  real  and  personal 
estate  is  to  be  sold  and  divided  between  the  five  children. 
This  brings  the  case,  I  think,  within  the  rule  laid  down  in 
Packham  v.  Gregory,  4  Hare  396,  where  Sir  James  Wigram, 
V.-C,  said :  "  But  if,  upon  the  whole  will,  it  appears  that  the 
future  gift  is  only  postponed  to  let  in  some  other  interest, 
or,  as  the  Court  has  commonly  expressed  it,  for  benefit  of 
the  estate,  the  same  reasoning  has  never  been  applied  to  the 
case.  The  interest  is  vested  notwithstanding,  although  the 
enjoyment  is  postponed.*'  Bee  also  Jarman  on  Wills,  6th 
ed.,  p.  1404;  Rogers  v.  Carmichaeh  21  0.  R.  658.  In  this 
last  case  there  was  also  a  devise  and  bequest  of  real  and  per- 
sonal estate  to  the  wife  for  life  or  until  marriage,  with  power 
of  disposal,  and  by  a  residuary  clause  devised  the  residue  not 
specifically  devised  or  bequeathed  and  not  sold  or  disposed 
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of  by  his  wife  immediately  after  her  death  or  marriage  to 
his  executors  to  sell  and  convert  the  same  into  money  and  : 

out  of  the  proceeds  pay  a  specific  sum  to  each  of  his  five 
sons  and  divide  balance,  share  and  share  alike,  between  his 
three  daughters.  One  of  the  sons  died  prior  to  the  widow, 
leaving  no  issue,  and  it  was  held  that  the  legacy  to  him  be- 
came vested  on  the  testator's  death,  payable  on  the  widow's 
death,  and  that  his  personal  representatives  were  entitled 
thereto.  So  in  Towm  v.  Borden,  1  0.  R.  327,  where  a  testa- 
tor by  his  will  gave  to  his  wife  the  use  of  his  personal  prop- 
erty and  his  farm  for  the  support  of  his  children  '^and  at 
her  decease  the  whole  of  the  personal  and  real  property  to 
be  equally  divided  between  my  six  children,"  it  was  held  . 

that  the  shares  of  the  children  vested  on  the  death  of  the 
testator.  In  this  case  reference  is  made  to  Baird  v.  Baird, 
26  Grant  367,  referred  to  by  Mr.  Douglas,  and  Proudfoot, 
J.,  points  out  that  the  report  in  the  Baird  case  it  is  defective. 
In  that  case  an  apportionment  of  each  was  to  he  made  "  to 
each  of  our  children  alive  at  the  time,"  etc.,  which,  of  course, 
precluded  the  vesting  of  their  interest  at  the  time  of  the 
testators  death. 

In  Webster  v.  Leys,  28  Grant  475,  it  was  held  by  Proud-  ( 

foot,  V.-C,  that  a  bequest  in  the  form  of  a  direction  to  pay 
or  to  pay  and  divide  at  a  future  period  vests  immediately  if 
the  payment  be  postponed  for  the  convenience  of  the  estate 
or  to  let  in  some  other  interest. 

Theobald  on  Wills,  Canadian  edition,  gives  the  rule  in 
these  words,  at  p.  584 :  "  If  the  postponement  of  division  or 
payment  is  merely  on  account  of  the  position  of  the  property, 
if,  for  instance,  there  is  a  prior  gift  for  life,  or  a  bequest  to 
trustees  to  pay  debts,  and  a  direction  to  pay  upon  the  decease 
of  the  legatee  for  life,  or  after  payment  of  the  debts,  the 
gift  in  remainder  vests  at  once.  But  where  the  payment  is 
deferred  for  reasons  personal  to  the  legatee,  the  gift  will  not 
vest  till  the  appointed  time."  See  also  Martin  v.  Orant,  15 
Grant  114;  Kirby  v.  Bangs,  27  A.  R.  17. 

I  think  in  this  case  the  gift  of  the  testator,  Joseph  E. 
Shattuck,  to  his  five  sons  vested  upon  his  death  and  that 
Elmer  Lincoln  Shattuck  during  his  lifetime  had  a  vested 
interest  which  passed  by  his  will  to  his  executors.  Costs 
of  all  parties  out  of  the  estate. 


1912]    1.A.B0NTE  V.  yORTH  AHEKlC.iy  LIFE  ASSCE.  CO.  93 


Hon.  Mr.  Justice  Kelly.  January  25th,  1912. 

LABONTE  V.  NORTH  AMERICAN  LIFE  ASSURANCE 

COMPANY. 

Insurance — Life — Action  on  Policy — Semi-tontine  Investment  Plan — 
Surrender  Value  of  Policy — Election  ly  Insured  at  End  of  Term 
— Evidence. 

Kelly,  J.,  dismissed  plaintiffs*  claim  with  costs,  and  directed  de- 
fendants to  pay  to  plaintiff  $642.70,  less  their  taxed  costs,  declaring 
that  this  amount  satisfied  the  policy. 

Action  to  recover  upon  a  policy  of  life  insurance. 
Tried  at  Xorth  Bay  non-jury  sittings,  December  12th,  1911. 

W.  F.  MacPhie,  for  the  plaintiff. 

J.  A.  Paterson,  K.O.,  for  the  defendants. 

Hon.  Mr.  Justice  Kelly: — The  defendants  issued  a 
policy  of  insurance,  dated  October  21st,  1890,  on  the  life 
of  plaintiff,  Pierre  Labonte,  on  the  defendants'  semi-tontine 
investment  plan,  and  in  consideration  (amongst  others)  of 
the  annual  premium  of  $29.65  payable  on  delivery  of  the 
policy  and  thereafter  on  October  20tli  in  every  year  for 
nineteen  years,  insured  the  life  of  the  plaintiff,  Pierre 
Labonte,  and  therein  promised  to  pay  to  his  wife,  Zelia 
Mahen,  "should  his  death  occur  within  the  tontine  period 
hereof,  ptherwise  to  ^himself,  his  executors,  administrators 
or  assigns,  the  sum  of  one  tliousand  dollars,  first  deducting 
therefrom  the  balance  of  the  current  yearns  premium,  if 
any,  and  all  loans  on  aceouflt  of  this  policy,  upon  satis- 
factory proof  at  its  head  office,  of  the  death  of  the  insured 
during  the  continuance  of  this  policy  and  its  surrender 
with  the  last  renewal  receipt  thereofy '  under  the  provisions 
contained  in  the  policy. 

It  was  also  set  forth  in  the  policy  that  it  "  is  issued  and 
accepted  under  the  company's  semi-tontine  dividend  plan 
upon  the  following  special  provisions  printed  and  written 
and  also  those  on  the  back  hereof,  all  of  which  are  hereby 
incorporated  herein  and  made  part  hereof.''  One  of  these 
provisions  was  that  the  tontine  dividend  period  of  the  policy 
would  be  completed  on  the  20th  day  of  October,  1910,  and 
that  upon  completion  of  that  period,  provided  that  the 
policy  should  not  have  been  terminated  previously  by  sur- 
render, lapse  or  death,  the  legal  holder  or  holders  of  the 
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policy  should  have  certain  options  upon  its  then  surrender, 
one  of  which  options  was  to  withdraw  in  cash  the  policy's 
entire  share  of  the  assets,  that  is  the  accumulated  reserve 
fixed  by  the  policy  at  $465.70,  and  in  addition  thereto  the 
surplus  apportioned  by  defendants^  to  the  policy. 

On  September  22nd,  1910,  a  representative  of  the  de- 
fendants wrote  to  plaintiff,  Pierre  Labonte,  transmitting 
to  him  a  form  setting  forth  various  options  which  the  legal 
holders  of  the  policy  had  the  right  to  choose  from  on  the 
completion  of  the  tontine  dividend  period  on  October  30th, 
1910,  and  asking  the  plaintiff  to  signify  the  options  selected, 
BO  that  the  necessary  voucher  might  be  forwarded. 

One  of  the  options  set  forth  in  the  form  was  "  No.  4,**  j 

that  the  policy  might  be  surrendered  for  its  entire  cash 
value,  comprising  surplus  and  reserve,  and  amounting- to 
$642.70. 

The  plaintiffs  by  writing  under  seal,  dated  October  3rd, 
1910,  which  was  transmitted  to  and  received  by  defendants, 
signified  that,  after  carefully  considering  the  various  op- 
tions offered  them,  they  had  decided  to  take  that  numbered 
4  (namely,  surrender  the  policy  and  accept  its  entire  cash 
value,  $642.70). 

On  October  28th,  1910,  defendants  sent  to  plaintiff, 
Pierre  Labonte,  a  form  of  discharge  to  be  signed  by  him 
and  the  beneficiary  in  accordance  with  the  option  so  chosen 
by  the  plaintiffs.  In  reply,  the  plaintiff  Pierre  Labonte 
wrote  to  defendants  on  October  31st,  1910,  stating  that  the 
amount  which  he  had  chosen  to  accept  was  $662.70,  and 
not  $642.70,  and  asking  defendants  to  look  over  the  matter. 
On  receipt  of  this  letter  defendants,  to  convince  the  plain- 
tiff, Pierre  Labonte,  wrote  him  on  November  3rd,  1910, 
returning  to  him  for  inspection  'the  option  form  which  had 
been  signed  by  the  plaintiffs,  and  requested  that  it  be  re- 
turned to  defendants  with  the  discharge  and  policy  when 
defendants'  cheque  for  the  proceeds  would  be  immediately 
mailed  to  him. 

The  option  form  was  not  returned  to  defendants,  nor 
was  the  policy  surrendered  to  defendants,  both  of  these 
documents  having  remained  in  the  possession  of  the  plain- 
tiffs and  being  produced  by  them  at  the  trial.  Plaintiffs 
did  not  further  communicate  with  defendants  but  com- 
menced this  action  claiming  that  by  the  terms  of  the  policy 
they  are  entitled  to  payment  of  $1,000. 
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Having  regard  to  all  the  terms  of  the  policy,  I  find  that 
what  plaintiffs  were  entitled  to  at  the  end  of  the  twenty 
years  dividend  period,  namely,  on  October  20th,  1910,  was 
not  $1,000  but  one  or  other  of  the  options  mentioned  in 
the  policy;  that  plaintiffs  chose  to  accept  the  option  which 
entitled  them  to  the  cash  surrender  value  of  the  policy 
at  that  time,  and  which  was  stated  by  defendants  and  ad- 
mitted in  writing  by  plaintiffs  to  be  $642.70  on  surrender 
of  the  policy.  Not  only  did  the  plaintiffs  choose  to  accept 
the  $642.70  but  the  evidence  shews  that,  under  the  terms 
of  the  policy  or  contract  of  insurance  in  question,  this  sum 
is  the  amount  which  an  annual  premium  of  $2'9.65  for 
twenty  years  produced  or  purchased  as  the  surrender  value 
at  the  end  of  that  time  of  a  policy  on  the  plan  and  terms  of 
that  in  question  here  and  having  regard  to  age,  &c.,  of  the 
insured. 

The  defendants  have  been  ready  and  willing  to  pay  the 
holders  of  the  policy  the  cash  surrender  value  thereof, 
$642^.70,  on  compliance  by  the  plaintiffs  with  the  conditions 
of  the  policy;  I  therefore  dismiss  the  plaintiffs'  claim  with 
costs,  and  I  direct  that  on  payment  by  the  defendants  to 
the  plaintiffs,  or  if  plaintiffs  refuse  to  accept  it  then  into 
Court,  of  six  hundred  and  forty-two  dollars  and  seventy 
cents,  less  their  taxed  costs,  the  policy  be  declared  satisfied 
and  be  delivered  to  the  defendants;  and  that  in  the  mean- 
time the  policy  remain  in  Court. 


Hon.  Mr.  Justice  Biddell.  January  30th,  1912. 

Be  SWAYZIE. 

Will — Construction — Motion  under  Con.  Rule  938 — Maintenance  of 
Widow — Death  of  Widow — Corpus  of  Estate — Income — Debts — 
Religious  Society — Ideniification — Residuary  Clause  in  Nugatory 
— Nothing  left  Undisposed  of — Funeral  Expenses  not  Mainten- 
ance. 

Motion  by  the  executors  for  an  order  under  Consolidated 
Bule  938  construing  the  will  of  the  late  William  Swayzie. 

S.  Casey  Wood,  for  the  executors. 

E.  C.  Cattanach,  for  the  Official  Guardian. 

Ccorcro  Kew,  for  the  Methodist  Church. 
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Hon.  Mr.  Justice  Eiddell: — The  testator  made  hi& 
will,  1903,  whereby  after  revoking  all  former  wills,  &c., 
and  directing  his  debts  to  be  paid,  he  made  the  following 
provisions. 

"  1st.  I  give,  devise  and  bequeath  all  my  real  and  per- 
sonal estate  of  which  I  may  die  possessed  in  the  manner 
following,  that  is  to  say:  I  give,  devise  and  bequeath  to  my 
wife  Sarah  Swayzie  all  my  real  and  personal  effects  also 
my  money,  mortgages,  bank  accounts,  notes  or  any  other 
real  and  personal  effects  that  I  may  die  possessed  of  (sic) 
for  her  sole  and  only  use  forever,  subject  nevertheless  to 
the  consent  and  advice  of  mv  executors  hereinafter  named. 

2nd.  My  will  is  further:  If  the  interest  on  my  real  and 
personal  effects  be  not  sufficient  for  the  maintenance  of  my 
wife  Sarah  Swayzie  then  I  instruct  my  executors  to  take 
sufficient  of  the  principal  money  to  meet  her  needs. 

3rd.  After  the  decease  of  my  wife  Sarah  vSwayzie,  all 
the  residue  of  my  estate  not  hereinbefore  disposed  of  I  give, 
devise  and  bequeath  unto  the  King  street  Methodist  Church 
of  Ingersoll  to  be  held  by  the  said  King  street  Methodist 
Church  in  trust  to  be  disposed  of  as  follows:  The  proceeds 
to  be  paid,  expended  and  applied  for  the  benefit  of  the 
Woman\s  Home  Missionarj^  Society  of  the  King  street 
Church,  Ingersoll,  and  for  no  other  purpose  only  for  home 
missions  exclusively,  my  executors  to  co-operate  with  the 
Woman^s  Home  Missions  of  King  street  Church,  Ingersoll, 
to  assist  said  Woman^s  Home  Missionary  Society  to  divide 
said  proceeds. 

4th.  Should  it  be  deemqd  necessary  to  sell  the  house 
and  lot  on  King  street  west  before  the  decease  of  my  wife, 
my  executors  hereinafter  named  may  determine. 

I  give,  devise  and  bequeath  all  my  household  furniture 
and  wearing  apparel,  bedding  and  so  forth  to  my  wife  for 
her  sole  and  only  use  forever. 

All  the  residue  of  my  estate  not  hereinbefore  disposed 
of  I  give,  devise  and  bequeath  unto  my  wife  Sarah  Swayzie. 

And  I  nominate  and  appoint  my  wife  Sarah  Swayzie 
my  executrix  and  N.  H.  Bartley,  of  Ingersoll,  my  executor 
of  this  mv  last  will  and  testament." 

X.  H.  B.  has  been  relieved  of  the  trust  and  E.  T.  Agar 
appointed  in  his  stead. 

Sarali  Swayzie  died  19th  January,  1912,  intestate,  leav- 
ing heirs  and  next  of  kin. 

There  is  on  hand  in  the  estate  $3,382.39. 


1912]  ^^  8WAYZIE.  97 

Cash  on  hand   $    869  19» 

Real  estate 1,000  00 

Chattels   200  00 

Securities,  notes  and  interest 1,313  20  , 


$3,382  39 

A  motion  is  made  to  determine  the  meaning  of  the  will 
and  its  effect.  I  ordered  the  Official  Guardian  to  represent 
all  heirs  and  next  of  kin. 

Bearing  in  mind  the  two  rules  for  the  interpretation  of 
a  will  of  moment  upon  their  enquiry,  I  do  not  think  there 
is  any  real  difficulty  although  it  was  quite  proper  to  ask  a 
judicial  interpretation.  The  two  rules  referred  to  are: 
1.  Where  two  clauses  in  a  will  are  contradictory  and  in- 
consistent, the  latter  prima  facie  prevails;  and  2.  The  will 
should  he  read  as  a  whole  and  effect  should  he  given  so  far 
as  possible  to  all  parts  thereof. 

It  is  plain  that  the  clause  giving  the  "  household  fur- 
niture and  wearing  apparel,  bedding  and  so  forth  "jto  the 
wife,^^  is  to  be  given  full  effect  to,  the  *^  and  so  forth  *'  refer- 
ring to  the  beds,  &c.,  used  with  or  as  part  of  the  property 
specifically  bequeathed.  These,  then,  belong  to  Sarah 
Swayzie's  estate. 

Then  clause  1  is  modified  bv  clauses  2'  and  3,  the  last 
part  of  clause  2  shews  that  the  executors  are  really  to  have 
the  management  of  the  estate. 

The  effect  of  these  three  clauses  is  that  Sarah  Swayzie 
is  to  have  her  maintenance  out  of  the  whole  estate  for  her 
lifetime,  and  if  the  revenue  should  not  be  sufficient  for 
that  purpose,  the  corpus  was  to  be  cut  in  upon.  But  after 
her  death  everything  was  to  go  to  the  society  except  the 
articles  spoken  of  later  in  the  will. 

The  residuary  clause  is,  of  course,  nugatory,  there  being 
nothing  left  undisposed  of. 

Then  as  to  the  debts  of  Sarah  Swayzio,  it  is  obvious  that 
if  the  estate  did  not  furnish  her  sufficient  to  pay  her  way, 
the  amount  of  the  debts  she  incurred  for  maintenance 
muFt  be  paid  to  her  estate  as  being  maintenance. 

Funeral  expenses  are  not  maintenance,  these  must  be 
paid  for  out  of  her  own  estate,  not  out  of  the  estate  of  her 
deceased  husband. 

It  appears  that  there  is  no  such  society  as  ''the  Wo- 
man^s  Home  Missionary  Society  of  the  King  street  Church, 
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Ingersoll,"  but  there  is  a  Women's  Missionary  Society  of  the 
Methodist  Church  and  this  society  has  an  **  Auxiliary '^  in 
the  King  street  Methodist  Church,  IngersoU.  This  "  aux- 
iliary^' is  the  society  meant,  and  the  executor  has  both  the 
right  and  the  duty  of  assisting  the  auxiliary  to  divide  the 
bequest.  Costs  out  of  the  estate. 
Order  accordingly. 


supreme  coubt  op  canada. 

December,  1911. 

EWAN  MACKENZIE  v.  MONARCH  LIFE  ASSURANCE 

COMPANY. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

Company — Issue  of  Shares — Authority  to  Sign  Certificate — Estoppel 

— Evidence. 

Supreme  Court  op  Canada  held,  per  Fitzpatmck,  C.J.,  and 
Duff,  J.,  that  where  by  statute  and  the  by-laws  of  a  joint  stock  com- 
pany, certain  of  its  officers  are  empowered  to  sign  stock  certificates  a 
certificate  under  seal  signaed  by  such  officers  in  favour  of  a  person  who 
has  airreed  to  change  his  position  on  receipt  of  the  shares  it  represents 
and  who  is  declared  therein  to  be  the  holdeir  of  such  shares,  the 
company  is  estopped  from  denying  that  it  was  issued  by  its  authority 
even  if  one  of  the  officers  signing  it  was  acting  fraudulently  for  his 
own  purposes  in  doing  so. 

Held,  per  Anolin,  J.,  that  the  certificate  is  only  prima  faoie 
evidence  of  the  statements  therein  and  such  evidence  may  be  rebutted 
by  shewing  that  it  was  issued  without  authority.  In  tbis  case,  how- 
ever. Davies  and  Idinoton,  JJ.,  contra,  the  company  failed  to  make 
such  proof. 

Judgment  of  the  Court  of  Appeal.  18  O.  W.  R.  325,  23  O.  L.  R. 
342,  reversed,  Davies  and  Idington,  JJ.,  dissenting. 

An  appeal  by  the  plaintiff  from  a  decision  of  the  Court 
of  Appeal  for  Ontario,  18  0.  W.  R.  325;  23  0.  L.  R.  342, 
aflSrming  a  judgment  of  Hon.  Mr.  Justice  Riddell,  16  0. 
W.  R.  933,  in  favour  of  the  defendants.  | 

In  the  year  1905  the  appellant  was  part  owner  with  one 
Ostrom  of  certain  interim  copyrights  for  six  forms  of  in- 
surance policies.  The  Monarch  Life  Assurance  Company  ad- 
vertised that  they  were  the  exclusive  owners  of  these  forms. 
On  the  li\i  September,  1905,  the  assurance  company  not 
having  paid  for  the  said  copyrights,  the  appellant  instituted 
proceedings  against  the  said  Ostrom  and  the  assurance  com- 
pany claiming  an  injunction  restraining  the  company  from 
publishing  the  said  advertisements,  and  the  sum  of  $5,000 
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damages.  This  action  came  on  for  trial  before  the  Hon. 
Mb.  Justice  Clute,  and  after  the  case  had  been  partially 
tried  was  adjourned  to  enable  the  parties  to  effect  a  settle- 
ment. After  considerable  negotiations  and  correspondence 
it  was  agreed  that  Mackenzie  should  receive  25  fully  paid  up 
shares  of  the  capital  stock  of  the  Monarch  Life  Assurance 
Company,  and  should  transfer  his  interests  in  the  copyrights 
to  Ostrom,  the  manager  of  the  company,  and  the  action 
against  both  parties  should  be  dismissed  without  costs.  This 
settlement  was  arranged  by  Senator  J.  K.  Kerr,  apparently 
acting  for  the  company,  and  by  Mr.  D.  C.  Ross,  apparently 
acting  for  T.  Marshall  Ostrom,  the  managing  director  of 
the  company.  A  certificate  representing  the  stock,  issued 
under  the  corporate  seal  of  the  company  and  signed  by  its 
proper  officers,  was  handed  over  and  the  action  was  dismissed. 
The  company  then  repudiated  the  certificate  and  denied 
that  the  plaintiff  was  the  owner  of  any  shares,  and  this  action 
was  brought  to  compel  the  company  to  register  the  plaintiff 
as  owner  of  the  25  shares.  The  case  came  on  for  trial  before 
the  Hon.  Mr.  Justice  Riddell,  at  Toronto,  who  after 
the  conclusion  of  the  evidence,  stated  that  the  facts  ap- 
peared to  be  as  follows: — 

1.  That  Senator  J.  K.  Kerr  represented  that  he  was  act- 
ing for  the  company. 

2.  Every  one  acted  in  good  faith. 

3.  Mr.  Wilson,  the  company^s  solicitor,  knew  the  terms 
of  the  proposed  settlement. 

4.  The  company  received  consideration  for  the  shares. 

5.  That  there  was  no  resolution  approving  of  the  settle- 
ment of  the  action  or  the  issue  of  these  shares. 

His  Lordship  subsequently  dismissed  the  action  upon  the 
ground  that  the  settlement  was  made  with  Ostrom  acting 
on  his  own  behalf  and  that  the  company  were  not  bound  by 
his  actions  in  so  doing.  An  appeal  was  taken  from  the  said 
judgment  to  the  Court  of  Appeal  for  Ontario  and  was  dis- 
missed with  costs  upon  the  same  grounds,  the  Hon.  Mr. 
-Justice  Magee  dissenting.  From  this  judgment  the  ap- 
pellant appeals  to  the  Supreme  Court  of  Canada. 

The  appeal  to  the  Supreme  Court  of  Canada  was  heard 
by  Hon.  Sir  Charles  Fitzpatrick,  C.J.C,  Hon,  Mr. 
Justice  Sir  Louis  Davies,  Hon.  Mr.  Justice  Idington, 
Hon.  Mr.  Justice  Duff,  and  Hon.  Mr.  Justice  Anglin. 

Bain,  K.C.,  and  Gordon,  for  the  appellant. 
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The  authorized  officers  having  signed  the  certificates  bear- 
ing the  company's  seal  the  company  is  bound  by  their  act* 
Halsbur}''8  Laws  of  England,  vol.  5,  p.  294.  Royal  British 
Bank  v.  Turquand,  5  E.  &  B.  246;  In  re  Land  Credit  Co.,  4 
Ch.  App.  461. 

In  Ruben  v.  Great  Fingal  [1904]  2  K.  B.  712,  the  certifi^ 
cate  was  not  signed  by  the  proper  officers,  but  was  forged 
and  the  company  were  held  not  liable.  Tlie  remarks  of  their 
Lordships,  however,  support  the  position  of  the  appellant  in 
this  case.  And  see  also  Bloomenthal  v.  Ford,  [1897]  A.  C, 
156;  Duck  v.  Turner,  [1901]  2  K.  B.' 304 ;  In  re  Coasters, 
[1911]  1  Ch.  86;  McKain  v.  Canada  Birkbeck,  7  Ont.  L. 
R.  247. 

The  onus  w^as  on  the  company  to  prove  facts  sufficient  to 
defeat  plaintiff's  claim;  D'Arcy  v.  Turner,  L.  R.  2  Ex.  158; 
County  of  Gloucester  Bank  v.  Ruddy,  [1905]  1  Ch.  623; 
/n  re  Hamilton  Land  Co.,  [1896]  2  Oh.  743;  and  they  have 
not  done  so. 

Matthew  Wilson,  K.C.,  for  the  respondents. 

Ostrom,  the  managing  director,  had  no  shares  of  his 
own  to  transfer  to  the  plaintiff  and  no  authority  to  issue  the 
certificate.  Whitechurch  v.  Cavanagh,  [1902]  A.  C.  117; 
Ruben  v.  Great  Fingal  Consolidated  Co.,  [1906]  A.  C.  439. 

The  company  never,  by  resolution,  by-law  or  otherwise, 
authorized  the  issue  of  this  certificate  and  cannot,  even  as  a 
trading  corporation,  be  estopped  from  denying  its  validity. 
Longman  v.  Bath  Electric  Tramways,  [1905]  1  Ch.  644; 
Company  of  Merchants  of  Staples  v.  Bank  of  England,  21 
Q.  B.  D.  160. 

Hon.  Sir  Chables  Fitzpatrtck,  C.J.C.  : — I  concur  in 
the  opinion  of  Mr.  Justice  Duff. 

Hon.  Sir  Louis  Davies,  J.  (dissenting) : — For  the  rea- 
sons given  by  the  Chief  Justice  of  Ontario  in  dismissing  the 
appeal  in  this  case  to  the  Appeal  Court  of  Ontario,  from  the 
judgment  of  the  trial  Judge,  Eiddell,  J.,  in  which  reasons 
Garrow  and  Maclaren,  JJ.A.,  concurred,  and  also  for  the 
reasons  stated  by  Meredith,  J.A.,  which  substantially  agree 
with  those  given  by  the  Chief  Justice  and  to  which  I  do 
not  desire  to  add  anything,  I  would  dismiss  this  appeal 
with  costs. 
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Hon.  Mr.  Justice  Idington  (dissenting) : — The  appel- 
lant sues  for  a  declaration  that  he  is  the  holder  of  25  fully 
paid-up  shares  in  respondent  company  and  to  have  it  ordered 
to  register  him  as  such. 

On  the  facts  set  out  by  the  learned  trial  Judge  and  again 
more  fully  by  the  Chief  Justice  of  Ontario  in  the  Court  of 
Appeal,  which  are  not  disputed,  it  is  clear  that  in  law  there 
never  was  any  subscription  for  such  shares  or  allotment  or 
other  issue  thereof  by  the  only  authority  competent  to  so 
direct. 

It  is  admitted  by  the  appellant  he  never  paid  the  com- 
pany anything  nor  had  any  contract  with  the  company 
which  would  enable  its  board  of  directors  to  issue  paid-up 
stock,  even  if  we  could  assume  it  competent  for  the  com- 
pany to  so  contract. 

He  contends  such  a  bargain  is  possible  and  that  in  course 
of  executing  it  the  managing  director  and  the  vice-presi- 
dent of  the  company  would  be  the  proper  officers  by  force 
of  the  Act  of  Incorporation  and  the  parts  of  the  ^^  Com- 
panies' Clauses  Acf  included  thereby  in  such  Act,  and  of 
the  by-laws  made  thereunder  to  issue  such  certificate  as  this 
action  is  founded  upon. 

The  certificate  is  as  follows: — • 

This  certifies  that  Ewan  Mackenzie  is  the  owner  of 
twenty-five  fully  paid-up  shares  of  the  capital  stock  of  the 
Monarch  Life  Assurance  Company  (upon  which  shares 
$2,500  has  been  paid,  together  with  $625  on  premium) 
transferable  only  on  the  books  of  the  corporation  by  the 
holder  hereof  in  person  or  by  the  attorney  upon  surrender  of 
this  certificate  properly  endorsed  and  with  the  consent  of 
the  directors. 

In  witness  whereof  the  said  corporation  has  caused  this 
certificate  to  be  signed  by  its  duly  authorised  officers  and  to 
be  sealed  with  the  seal  of  the  corporation  this  3rd  day  of 
May,  A.D.  1906. 
(Seal) 
T.  H.  Graham,  T.  Marshall  Ostrom, 

First  Vice-President.  Managing  Director. 

He  says  this  was  issued  to  him  under  such  facts  and  cir- 
cumstances as  to  induce  him  to  rely  thereupon  and  accept 
it  in  settlement  of  an  action  brought  against  the  man  Ostrom, 
who  signed,  and  the  company,  and  that  he  so  induced,  and 
^o   relying,   consented  to  the  dismissal   of  his  action  and 
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therefore  the  company  is  estopped  from  denying  the  validity 
of  the  certificate. 

I  will  assume  that  his  present  action  is  so  constituted 
that  even  if  there  were  no  shares  available  either  existent  or 
within  the  power  of  the  company  to  create  to  answer  his  de- 
mand, he,  if  entitled  to  recover  at  all,  might  recover  alter- 
natively damages  for  the  failure  to  do  so. 

I  desire  his  claim  should  be  presented  in  the  broadest 
possible  way  it  can  be  put,  in  order  to  give  eflFect  to  this 
alleged  estoppel,  if  it  can  exist,  and  then  examine  the  facts 
on  which  it  is  alleged  to  rest.  But  presently  therewith  I 
must  also  examine  the  power  of  the  company  to  issue  such 
shares  and  consider  the  bearing  thereof  on  said  facts. 

The  action  (of  which  the  dismissal  is  the  basis  of  any 
right  appellant  can  have  herein)  was  brought  to  enforce  as 
against  Ostrom  a  contract  one  Stevenson  had  made  with  him 
to  sell  some  copyrights  to  him  for  a  large  consideration  of 
which  shares  in  the  company  formed  a  part,  and  to  have  the 
company  restrained  from  using  the  copyrights.  Thd  one- 
fourth  -of  the  rights  acquired  by  Stevenson,  the  vendor  of 
said  copyrights,  had  passed  to  appellant.  The  purpose  of 
both  was  to  have  the,  company  acquire  said  copyrights. 

In  his  statement  of  claim  therein,  appellant  alleged  that 
the  company  by  virtue  of  the  contract  with  Ostrom  and  the 
letter's  dealings  with  his  company,  had  used  said  copyrights, 
but  had  not  implemented  the  bargain. 

This  was  answered  by  the  company  denying  the  allega- 
tions, and  amongst  other  things  pointing  out  that  it  had 
never  become  organized  and  hence  such  a  bargain  was  in 
law  impossible  for  provisional  directors  to  make. 

The  company  had  in  fact,  up  to  the  trial,  never  been 
organized,  and  its  provisional  directors  clearly  had  no  power 
to  do  aught  but  get  shareholders  to  subscribe  upon  a  basis 
that  could  not  extend  to  include  as  part  of  the  considera- 
tions moving  to  subscription  a  contract  binding  it  to  acquire 
and  use  such  copyrights  or  anything  of  that  nature. 

As  against  the  company,  save  possibly  the  right  to  enjoin 
it  from  using  or  bargaining  for  use  of  such  copyrights,  the 
action  seemed  as  hopeless  a  thing  as  ever  was  presented  to 
any  Court. 

And  there  is  no  evidence  that  at  any  time  after  said 
action  was  entered  for  trial  the  company  ever  did  anything 
that  would  have  touched  appellant's  rights  in  that  regard, 
if  he  had  any. 
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The  trial  was  postponed  from  February,  when  first 
opened,  to  be  taken  some  later  day  if  not  settled. 

The  company  got  itself  organised  on  the  2l8t  of  March, 
following  this. 

The  appellant  must  have  known  from  the  company's 
pleadings  and  due  consideration  thereof,  that  the  foundation 
in  law  for  any  bargain  of  which  the  fruits  were  to  be  shares 
in  the  company,  did  not  exist.  He  must,  therefore,  when 
thus  put  upon  inquiry,  be  held  bound  to  act  cautiously  and 
reasonably  in  relation  to  any  proffered  arrangement  that 
implied  carrying  out  what  was  illegal  and  improper  for  this 
man  Ostrom  to  have  attempted.  He  ought  to  have  realised 
that  before  he  could  reckon  upon  shares  in?  the  company 
coming  through  such  a  channel,  he  must  see  that  they  were 
duly  and  regularly  issued. 

But  it  has  been  assumed  by  appellant  that  even  con- 
ceding the  power  of  the  provisional  board  doubtful,  once  the 
company  became  organised,  it  could  issue  paid-up  shares 
as  result  of  a  bargain  such  as  in  question.  It  seemed  also 
to  be  assumed  in  appellant's  argument  that  the  directors 
could  make  such  a  bargain  and  validly  issue  such  shares. 
It  seems  to  me  that  is  a  fundamental  error.  And  as  the 
duty  of  appellant,  and  his  correlative  right  to  set  up  an 
estoppel  on  the  facts,  about  to  be  adverted  to,  must  to  a 
certain  extent  depend  upon,  or  be  influenced  by,  a  correct 
view  of  the  legal  position  in  this  regard,  of  the  powers  of 
the  company  or  its  board,  let  us  here  consider  that. 

To  appreciate  the  appellant's  position  and  contentions, 
and  especially  that  dependent  upon  his  claim  of  estoppel, 
we  must  bear  in  mind  that  this  is  not  a  trading  company, 
but  an  insurance  company,  incorporated  by  an  Act  of  Par- 
liament which  embraces  in  the  Act  the  provisions  of  the 
"  Companies'  Act "  so  far  as  not  excepted  in  the  incorporat- 
ing Act,  but  only  so  far  as  not  inconsistent  with  the  in- 
eorporating  Act  or  the  "  Insurance  Act." 

I  think  we  must  also  bear  in  mind  the  nature  of  the 
business  to  be  embarked  in,  and  the  policy  of  the  then 
existent  legislation  relative  to  such  insurance  companies. 

Let  us  turn  to  the  provisions  of  the  incorporating  statute 
and  its  auxiliary,  the  "  Companies'  Act,''  and  see  if  there  is 
any  warrant  for  assuming  that  anything  but  money  can  be 
received  for  payment  of  shares  in  such  company. 

The  capital  stock  was  fixed  at  two  million  dollars  and 
bv  section  4,  it  was  enacted  '^  so  soon  as  two  hundred  and 
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fifty  thousand  dollars  of  the  capital  stock  of  the  company 
have  been  subscribed  and  ten  per  cent/'  paid,  etc.,  a  meet- 
ing of  those  "  who  have  paid  not  less  than  ten  per  cent,  on 
the  account  of  shares  subscribed  for  by  them ''  shall  elect 
a  board,  etc.;  and  by  section  6,  "the  shares  of  the  capital 
stock  subscribed  for  shall  be  paid  by  instalments,"  etc.,  and 
"the  company  shall  not  commence  the  business  of  insur- 
ance until  sixty-two  thousand  five  hundred  dollars  of  the 
capital  stock  shall  have  been  paid  in  cash  into  the  funds  of 
the  company,'*  and  "  the  amount  so  paid  by  any  share- 
holder shall  not  be  less  than  ten  per  cent,  of  the  amount 
subscribed  by  such  shareholder";  and  by  section  7,  the  in- 
crease of  capital  is  made  dependent  on  the  vote  of  "  at  least 
two-thirds  in  value  of  the  subscribed  stock  of  the  company," 
etc. 

No  one  but  those  having  subscribed,  or  those  claiming 
under  them,  or  the  profit  participating  policy-holders,  seem 
contemplated  by  the  Act  as  having  any  right  to  do  with  its 
affairs. 

Let  us  turn  to  the  "Companies'  Clauses  x\ct"  and  see 
if  this  enlarges  that  view. 

The  '^  Interpretation  Act "  defines  the  shareholder  to 
mean  "every  subscriber  to  or  holder  of  stock  in  the  com- 
pany," which  does  not  help  us  much,  for  obviously  a  trans- 
feree of  stocks  might  not  be  "  a  subscriber/'  yet  *^  a  holder 
of  stock ''  and  the  latter  might  be  such  without  either  being 
subscriber  or  transferee  if  otherwise  power  given  to  create 
stock  without  a  subscription  and  without  cash  payment. 

When  we  consider  each  and  every  section  of  that  Act  I 
think  the  utmost  that  can  be  said  relative  to  the  scope 
thereof,  is  that  there  is  nothing  expressly  giving  power  to 
create  stock  otherwise  than  by  subscription  and  payment  in 
cash.  We  must  bear  in  mind  that  the  purpose  of  the  Act 
is  to  supply  a  standard  set  of  clauses  which  will  subserve 
any  legislation  relative  to  all  the  joint  stock  companies 
Parliament  can  create,  save  as  to  railway,  banking  or  in- 
surance companies. 

Yet  when  by  sec.  17  of  the  company's  incorporating  Act 
the  *'  Clauses  Act "  is  adopted  save  as  to  specific  sections,  it 
guards  that  adoption  by  adding  thereto  the  words,  "in  so  far 
as  the  said  Act  is  not  inconsistent  with  any  provisions  of 
this  Act  or  of  the  Insurance  Act.'' 

We  are  thus  thrown  back  upon  the  sections  I  have  quoted 
from  the  incorporating  Act,  the  general  purview  thereof  and 
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of  the  "  Insurance  Act "  and  the  clear  principle  which  though 
daily  repeated  is  sometimes  lost  sight  of,  that  corporate  bod- 
ies are  only  endowed  with  such  powers  as  the  creating  Legis- 
lature has  given  them.  There  may,  however,  be  implica- 
tions in  the  creations  to  give  them  activity. 

^or  should  we  overlook  the  fact  that  having  regard  to 
such  implied  purpose  there  are  numerous  cases  which  at  an 
«arly  stage  of  the  operation  of  the  English  Act  of  1863,  the 
Courts  held  the  power  existed  of  accepting  payment  of 
moneys  worth,  instead  of  cash. 

That  Act  was  general  and  intended  to  be  most  com- 
prehensive in  its  tenns  and  operations,  and  unless  such 
elasticity  was  given  it  would  have  largely  failed  of  its  pur- 
pose. At  the  outset  the  most  useful  thing  it  could  be  put 
to  was  to  create  corporate  bodies  to  take  charge  of  existent 
properties  used  for  business  or  connected  therewith  or  the 
goodwill  thereof. 

The  situation  which  thus  arose  was  of  an  entirely  differ- 
ent character  from  that  existent  at  and  surrounding  the 
creation  of  this  company.  The  purpose  to  be  executed  was 
entirely  different.  And  there  the  result  was  soon  specifically 
guarded  against  in  the  Act  of  1867. 

On  the  whole  I  conclude  that  the  Act  of  incorporation 
here  in  question,  does  not  contemplate  the  issue  of  stock  for 
anything  but  money,  and  at  all  events  is  not  a  thing  that 
can  be  done  by  the  directors  exercising  only  the  usual  pow- 
ers of  management  assigned  them. 

Whether  possible  to  be  directed  upon  due  consideration 
by  the  shareholders  or  not,  it  is  not  necessary  for  me  to 
determine  bevond  this,  that  I  do  not  think  such  a  case  was 
presented  to  them  as  to  entitle  them  to  delegate  both  the 
right  to  act  for  them  in  the  making  of  such  a  contract  and 
the  determination  of  all  the  details  of  such  a  bargain  as 
Uhe  manager,  Ostrom,  induced  a  meeting  in  April  to  do, 
and  the  reference  did  not  include  any  issue  of  such  stock 
to  appellant. 

If  no  power  exists,  of  course,  there  is  an  end  of  this  case. 

But  there  is  another  aspect  of  the  matter,  and  that  is 
that  the  question  of  the  power  of  the  company  to  make  a 
bargain  at  all,  and  of  the  board  in  that  respect,  and  of  the 
grave  doubt  that  must  exist  to  put  it  no  higher,  are  all  mat- 
ters lying  open  for  the  appellant  to  have  considered  and  are 
not  mere  matters  ot  the  internal  regulation  of  the  company's 
mode  of  transacting  business,  and  thus  hidden  from  any  one 
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having  dealings  with  the  company.  This  appellant  was  not, 
therefore,  in  this  ease  of  necessity  restricted  to  the  measure- 
ment of  the  authority  of  this  company's  officers  by  what  it 
was  clearly  apparent  the  company  had  held  them  out  to  the 
world  as  having  power  to  do  in  the  way  of  binding  the  com- 
pany. .  He  had  the  statutes  for  his  guide  and  a  warning 
in  the  pleadings. 

I  am  also  strongly  impressed  in  this  particular  case  witii 
the  facts  that  the  appellant's  whole  claim  rested  upon  his 
dealings  with  the  manager,  Ostrom,  personally,  and  that  in 
such  a  case  it  was  his  bounden  duty  to  have  ascertained,  not 
only  that  Ostrom  had  discharged  his  full  duty  by  making 
to  his  employers  the  complete  disclosure  that  for  him  in  his 
situation,  dealing  for  and  with  them,  was  necossar}'  to  found 
any  contract  between  him  and  them,  and  had  given  due  con- 
sideration for  that  he  must  have  professed  to  have  acquired 
from  them  the  right  to  transmit  to  appellant.  Nothing  can 
be  clearer  than  that  Ostrom  neglected  liis  duty  in  these  re- 
gards, acted  without  any,  or  even  the  shadow  of  any,  author- 
ity, and  that  upon  the  most  casual  sort  of  investigation,  such 
as  I  have  indicated  was  required  of  this  appellant,  he  never 
could  have  been  deceived  or  in  any  way  misled. 

Xor  was  this  the  less  incumbent  upon  him  because  he 
saw  the  signature  of  one  purporting  to  act  as  vice-president 
attached  to  this  certificate  he  rests  upon. 

I  cannot  understand  how  any  one  dealing  with  such  an 
issue  as  was  presented  for  trial  could  assume  without  more 
information  that  the  company  had  changed  its  front  and 
policy  so  suddenly  as  to  have  matured  any  scheme  that  would 
have  justified  in  law  the  issue  of  such  stock  as  this  certifi- 
cate professes  to  evidence.  And  that  he  was  alive  to  this  is 
pretty  evident  from  his  counsel's  letter  throe  weeks  after 
the  alleged  settlement,  appearing  in  Mr.  Kerr's  letter  of  the 
6th  of  March,  1906. 

Tt  as  as  follows: — 

March  31  st,  1906. 
A.  W.  Holmested,  Esq., 
Barrister,  etc., 
Toronto. 
Mackenzie  v.  Monarch  Life. 

Dear  Sir. — There  does  not  seem  to  be  any  prospects  of 
the  Monarch  Life  issuing  shares  in  this  matter,  and  I  under- 
stand that  the  shareholders  have  refused  to  agree  to  the 
proposition  which  Mr.  J.  K.  Kerr  assured  me  would  be  sat- 
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isfactory.  Had  we  better  not  see  about  getting  the  case  again 
placed  on  ther  list  for  trial  ? 

Yours  truly, 

(Sgd.)     Jas.  Bicknell. 

But  more  than  that  the  appellant  must  have  known  from 
the  very  nature  of  things  he  was  doing  and  being  a  party  to, 
that  neither  he  nor  any  one  else  had  given  the  company 
anything,  and  that  they  could  not  be  compensated  for  such 
a  transaction  by  a  release  to  Ostrom  such  as  appears  un- 
signed, but  dated  May  4th,  1906,  and  seems  the  true  con- 
sideration as  proposed  for  the  issue  of  such  stock. 

Having  regard  to  all  these  things  and  everything  implied 
therein,  we  are  tempted  to  ask,  what  could  the  payment  to 
Ostrom  of  the  sum  of  $50,000  for  such  an  illusory  thing  as 
the  alleged  copyrights  be,  but  a  plan  for  exploiting  a  com- 
pany that  seemed  to  have  had  for  two  years  a  desperate 
struggle  to  come  up  to  the  standard  needed  to  get  organized, 
and  to  justify  the  issue  of  a  license  to  entitle  it  to  enter  on 
its  proper  business. 

Such  being  the  general  features  of  the  material  circum- 
stances presented  to  Appellant's  mind  up  to  said  date,  let 
us  see  if  we  can,  accurately,  just  what  did  happen  out  of 
which  there  could  spring  an  estoppel  of  such  grave  import 
as  we  are  presented  with  here. 

The  case  was  again  entered  on  the  trial  list.  Matters 
so  far  as  we  can  see,  unless  some  illegal  resolutions,  stood 
as  they  had  done  quite  unchanged  from  the  view  presented 
to  Mr.  Bicknell^s  mind,  on  the  31st  of  March,  1906. 

Then  in  some  way,  but  how  brought  about  is  unex- 
plained, Mr.  Kerr  sends  the  following  telegram  from  Ot- 
tawa : — 

May  2nd,  1906. 
From  Hull,  Ottawa,  Ont., 
To  James  Bicknell,  K.C., 

Bicknell  &  Bain,  Barristers,  Toronto. 

Tried  to  see  you  when  in  Toronto;  have  arranged  with 
Ostrom  for  transfer  of  shares  as  per  agreement  signed  by 
me  and  will  be  approved  of  by  directors  at  first  meeting  to 
be  called  for  that  purpose,  as  soon  as  possible.  Kindly  let 
case  stand  over,  and  oblige. 

J.  K.  Kerr. 

This  may  have  been  relied  upon  by  appellant,  but  if  so 
by  its  very  terms  he  has  to  get  the  adoption  of  the  board  as 
basis  for  the  issue  of  stock.    Any  undertaking  to  do  so,  even 
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if  broken,  does  not  furnish  ground  of  estoppel,  but  action 
for  breach  of  the  contract  expressly  made.  We  have,  how- 
ever, no  evidence  of  any  right  in  Mr.  Kerr  to  act  for  re- 
spondent. And  the  minute  book  put  in  evidence  and  freely 
referred  to  by  counsel  on  the  argument,  discloses  no  meet- 
ing from  the  15th  of  April  to  the  19th  of  May,  of  either 
shareholders,  directors  or  executive  committee.  In  presence 
of  such  a  record  in  evidence  referred  to  by  all  parties,  I 
fail  to  see  how  it  can  now  be  questioned  as  inadmissible. 

N"or  can  I  understand  when  such  record  shews  no  meet- 
ings were  had,  how,  as  is  argued,  the  respondent  was  driven 
to  call  any  or  perhaps  the  whole  of  the  twenty-five  former  di- 
rectors of  previous  three  years  to  attend,  scattered  as  the 
record  shews  they  were,  from  Montreal  to  Winnipeg. 

Moreover,  the  record  shews  the  company  liad  resolved  to 
move  its  headquarters  to  Winnipeg,  before  this  telegram 
from  Mr.  Kerr.  The  telegram  from  Mr.  Kerr  so  far  from 
misleading,  put  appellant  on  his  guard  and  imposed  the  duty 
on  him  of  seeing  before  venturing  to  act  on  the  alleged  stock 
certificate  that  the  directors  had  met  and  sanctioned  it. 

On  the  14th  of  May  the  parties  signed  the  following 
consent  of  dismissal  of  the  action : — 
Ewan  Mackenzie, 

.     Plaintiff; 

and 
The  Monarch  Life  Assurance   Company  and   T.   Marshall 
Ostrom. 

Defendants. 
We  hereby  consent  that  this  action  be  dismissed  without 
costs. 

Dated  at  Toronto,  this  4th  day  of  May,  A.D.  1906. 

James  Bicknell, 

For  plaintiff. 
D.  C.  Ross, 

For  defendant  Ostrom. 
Matthew  Wilson, 

For  defendant  company. 
This  had  to  be  substituted  for  another  of  a  very  different 
import,  because  the  company's  counsel  very  positively  refused 
to  sign  the  other  or  take  part  in  such  proposals  of  settlement 
as  it  indicated  might  be  on  foot.  Such  rejection  must  be  held 
to  have  been  known  to  the  appellant.  That  rejected  form  of 
settlement,  and  its  rejection  being  so  known  he  cannot  pre- 
tend fairly  he  was  ignorant  of  the  cause  thereof,  reads  as 
follows : — 
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This  action  is  settled  as  follows: — 

1.  The  defendant,  T.  Marshall  Ostrom,  delivers  to  the 
plaintiff  twenty-five  fully  paid-up  shares  of  stock  in  the  de- 
fendant company. 

2.  The  defendant,  T.  Marshall  Ostrom,  in  addition  to  the 
amount  already  paid,  will  pay  $50  in  full  of  any  remaining 
costs  of  the  plaintiff. 

3.  Except  as  above,  there  shall  be  no  costs  to  either  party. 

4.  The  plaintiff  will  release  to  the  defendant  Ostrom  or 
to  the  company  as  his  nominee  any  interest  which  he  has 
under  the  assignment  in  question  herein  from  one  Qeorge 
Stevenson  in  the  interim  copyrights  in  question  herein. 
Dated  this  4th  day  of  May,  1906. 

James  Bicknell,  counsel  for  plaintiff. 
Matthew  Wilson,  counsel  for  Monarch  Life. 
D.  C.  Ross,  counsel  for  T.  Marshall  Ostrom. 

Now  we  have  presented  for  redemption  or  adoption  three 
years  later,  this  certificate  bearing  date,  let  it  be  well  noted, 
the  3rd  of  May,  1906,  undoubtedly  in  existence,  and  I  think, 
handed  over  to  appellant's  solicitor  before  the  final  consent 
to  the  dismissal  was  signed. 

Mr.  Kerr's  telegram  of  the  2nd  of  May,  could  hardly 
have  been  supposed  to  have  been  implemented  by  the  direc- 
tors' meeting  and  with  marvellous  despatch  producing  this 
thing  on  the  3rd  of  May.  The  most  casual  inquiry  would 
have  disclosed  the  twenty-five  directors  were  so  widely  scat- 
tered that  such  a  thing  was  impossible.  And  careful  inquiry 
would  have  disclosed  the  facts  that  the  seat  of  business  for 
such  meetings  had  to  be  Winnipeg. 

N"ow  can  it  be  said  this  evidence  proves  what  constitutes 
an  estoppel  in  conformity  with  any  legal  definition  thereof? 

How  can  it  be  said  the  company  did  anything  that  mis- 
led appellant? 

How  can  he  plead  reliance  on  its  acts  or  alleged  acts  as 
consistent  with  this  certificate,  in  fact  of  the  positive  refusal 
to  sanction  such  a  settlement  as  might  have  implied  the 
countenancing  of  the  issue  of  said  stock  ? 

How  can  he,  who  is  told  the  stock  will  be  transferred 
with  the  approval  of  the  board  of  directors  in  the  future, 
pretend  he  acted  upon  the  facts  of  its  issue  having  been  al- 
ready made  as  if  approved? 

How  can  he  pretend  to  ignorance  of  the  prerequisite  of 
approval  of  shareholders  or  board  placed  before  him  in  such 
divers  ways? 


! 
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JIow  can  he  claim  these  officers  had  ever  been  held  out  as 
possessing  the  right  to  so  issue  certificates  of  this  kind,  which 
on  their  face  presuppose  the  cash  had  been  paid? 

I  think  this  appeal  should  be  dismissed  with  costs. 

Hon.  Mr.  Justice  Duff: — The  questions  arising  on  this 
appeal,  if  not  strictly  questions  of  law,  depend  it  seems  to 
roe,  upon  considerations  of  very  wide  application ;  the  weight  t 

to  be  attached  to  these  considerations  in  the  Courts  of  law 
being,  I  should  think,  a  matter  of  no  little  importance  to  the 
very  large  number  of  people  who  invest  their  money  in  the 
purchase  of  shares  in  joint  stock  companies. 

The  facts  are  hardly  in  dispute.  The  appellant  received 
through  his  solicitor  a  share  certificate  in  the  ordinary  form 
stating  that  he  was  the  owner  of  25  shares  of  fully  paid-up 
stock  in  the  defendant  company.  This  certificate  had  been 
received  by  his  solicitor  from  the  solicitor  of  one  Ostrom, 
the  managing  director  of  the  company,  in  settlement  of  an 
action  then  pending  between  the  appellant  as  plaintiff  and 
Ostrom  and  the  company  as  defendants.  The  action  had 
been  brought  to  establish  that  the  appellant  was  entitled  to 
an  interest  in  certain  copyrights  of  insurance  plans  which 
Ostrom  had  professed  to  assign  to  the  company.  The  plain- 
tiff alleged  that  the  company  was  advertising  and  otherwise 
making  use  of  these  plans  in  violation  of  his  rights  as  part 
owner  of  the  copyrights  and  he  claimed  an  injunction  ac- 
cordingly. The  action  having  come  on  for  trial  was  ad- 
journed (according  to  the  note  of  the  presiding  Judge),  to 
enable  a  settlement  to  be  carried  out.  There  was  some  delay, 
but  eventually  it  was  arranged  that  Ostrom  was  to  transfer 
25  fully  paid-up  shares  to  the  appellant  in  satisfaction  of  his 
claim,  and  the  certificate  in  question  having  been  delivered 
by  Ostrom^s  solicitor  the  action  was  by  consent  dismissed. 
In  point  of  fact  the  appellant  was  not  registered  as  the  holder 
of  any  shares.  Ostrom  had  transferred  none  to  him,  and  had 
no  fully  paid-up  shares  to  transfer;  the  issue  of  the  certifi- 
cate, moreover,  had  not  in  fact  been  authorized  by  the  di- 
rectors. The  appellant  contends  that  he,  having  acted  upon 
the  certificate  by  consenting  to  the  dismissal  of  his  action 
(thereby  altering  his  position)  the  company  is  estopped 
from  disputing  the  truth  of  the  statement  contained  in  it, 
viz.,  that  he  was  at  its  date  the  registered  holder  of  the 
shares  mentioned. 
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It  was  not  disputed  on  the  argument,  or  at  all  events, 
but  faintly  disputed,  that  this  consequence  follows  if  the 
statement  in  the  certificate  must  in  law  be  taken  to  be  the 
statement  of  the  company.  The  good  faith  of  Mr.  Bicknell, 
the  plaintiflPs  solicitor,  in  accepting  and  acting  on  the  certifi- 
cate, is  expressly  found  by  the  learned  trial  Judge.  ^'  There 
is  no  charge  of  bad  faith  against  any  person  except  Ostrora," 
he  says.  The  learned  Judge,  as  appears  from  his  manner 
of  dealing  with  the  question  raised,  indubitably  meant  to 
relieve  Mr.  Bicknell  from  any  suggestion  that  he  had  any 
suspicion  touching  the  propriety  of  Ostrom's  conduct  in  de- 
livering the  certificate.  Upon  the  same  hypothesis,  the  case 
V'as  considered  in  the  Court  of  Appeal,  and  I  cannot  find 
that  any  imputation  against  the  good  faith  of  the  appellant 
has  been  made  by  counsel  for  the  respondent  throughout  the 
case.  It  seems  clear,  therefore,  that  it  is  on  that  basis  that 
the  appeal  must  be  determined;  but  as  some  point  is  now 
made  against  the  plaintiff  in  this  connection,  there  is  on^ 
observation  which  I  think  ought  not  to  be  omitted.  It  was 
Mr.  Bicknell,  who  on  behalf  of  the  appellant  carried  on  the 
negotiations  with  Senator  Kerr — ^whom  he  believed,  as  the 
learned  Judge  has  found,  to  be  acting  for  the  company. 
Senator  Kerr  foresaw  no  diflSculty  in  carrying  into  comple- 
tion the  arrangement  that  Ostrom  was  to  transfer  25  shares 
(fully-paid)  to  the  appellant  Ostrom's  solicitor,  Mr.  Ross,  a 
reputable  member  of  the  profession,  saw  no  difficulty.  Mr. 
Wilson,  the  counsel  for  the  company  in  the  action  (who,  as 
the  books  in  evidence  shew,  had  been  acting  as  the  company's 
general  solicitor)  was  made  fully  acquainted  with  the  terms 
of  the  settlement,  and  (in  view  of  his  attitude  I  am  bound 
to  assume),  had  no  suspicion  that  Ostrom  in  proposing  to 
transfer  fully  paid-up  shares  to  the  appellant  was  contemplat- 
ing any  juggling  with  the  company's  books,  or  any  improper 
use  of  the  compan3r's  name  or  seal.  In  the  minds  of  these 
three  gentlemen,  presumably  much  more  fully  acquainted 
with  Ostrom's  relations  with  the  company  than  Mr.  Bicknell, 
an  outsider,  could  be,  the  settlement  excited  no  suspicion 
or  apprehension  of  impropriety.  In  these  circumstances,  if 
any  point  was  to  be  made  against  the  plaintiff's  good  faith,  it 
ought  to  have  been  made,  and  distinctly  made,  at  an  earlier 
stage  in  the  litigation.  The  question  is  then:  Is  the  com- 
pany l)ound  by  this  statement  as  its  own  statement?  I 
think  it  is  bound  by  it. 
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The  powers  of  the  directors  in  respect  of  such  certifi- 
cates appear  in  sec.  13  (a)  of  ch.  118,  K.  S.  C.  (1886): — 

13.  The  directors  of  the  company  may,  in  all  things^ 
administer  the  affairs  of  the  company,  and  may  make  or 
cause  to  be  made  for  the  company,  any  description  of  con-  ! 

tract  which  the  company  may,  by  law,  enter  into;  and  may 
from  time  to  time,  make  by-laws  not  contrary  to  law  or  to  $ 

the  special  Act  or  to  this  Act,  for  the  following  purposes: —  • 

(a)  The  regulating  of  the  allotment  of  stock,  the  mak^  ^ 

ing  of  calls  thereon,  the  payment  thereof,  the  issue  and 
registration  of  certificates  of  stock,  the  forfeiture  of  stock 
for  non-payment,  the  disposal  of  forfeited  stock  and  of  the 
proceeds  thereof,  and  the  transfer  of  stock.  j 

In  the  execution  of  these  powders  the  directors  passed 
by-law  X.  (d)  in  the  followMng  words: — 

(d)  Certificates  shall  be  issued  for  stock  after  payment 
of  at  least  ten  ])or  centum  of  the  par  value,  and  each  cer« 
tificate  shall  shew  upon  its  face  the  number  of  shares  and 
the  amount  paid  upon  the  stock  represented  by  such  cer- 
tificate at  the  date  of  such  certificate,  and  all  such  certifi- 
cates shall  be  signed  by  the  president  or  vice-president  and 
the  manager  and  be  Fcaled  with  the  seal  of  the  company; 
but,  unless  by  special  resolution  of  the  directors,  no  share- 
holder shall  be  entitled  to  receive  a  second  or  subsecjuent 
certificate  until  he  shall  have  delivered  up  to  the  company 
all  prior  certificates  received  by  him  from  the  company  for 
the  same  stock. 

The  persons  thus  appointed  to  sign  and  attest  the  at- 
taching of  the  corporate  seal  .to  stock  certificates  are  the 
persons  who  by  another  article  of  the  by-laws  are  charged 
with  the  general  duty  of  executing  documents  on  ])ehalf 
of  the  company.  The  certificate  in  question  here  w^as  signed 
by  one  of  the  vice-presidents — Dr.  Graham — and  by  the 
managing  director.  It  was  stated  in  argument  and  not 
denied  that  the  book  of  stock  certificates  which  bv  leave  of 
the  Court  was  returned  to  the  respondent  company  after 
the  trial,  shews  the  vice-president  in  question  and  the  man- 
aging director  to  have  been  the  officers  who  down  to  the 
time  of  the  transaction  in  question  usually  performed  the 
duty  of  issuing  such  certificates.  The  minute  book  in  evi- 
dence, moreover,  shews  that  Dr.  Graham  usually  presided 
at  the  meetings  of  the  directors  and  of  a  committee  called 
the  executive  committee  to  w^hich  the  directors  had  pro- 
fessed to  delegate  their  powers  of  management. 
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There  can  be  no  doubt  that  under  the  by-law  set  out 
above  the  vice-president  and  the  managing  director  would 
be  acting  within  their  powers  in  issuing  certificates  to  per- 
sons holding  shares  upon  which  the  minimum  amounts  had 
been  paid.  There  can  equally  be  no  doubt  that  they  would 
be  acting  beyond  their  powers  in  issuing  such  a  certificate 
in  the  name  of  a  person  not  a  stockholder.  But  if  in  such 
circumstances^  they  issue  a  certificate,  I  do  not  think  it  is 
necessarily  a  nullity.  Share  certificates,  as  everybody 
knows,  are  acted  upon  as  documents  of  title.  Speaking 
broadly,  they  do  not  in  themselves  confer  ownership— they 
are  only  evidence  of  ownership  and  perhaps  apart  from 
statutory  enactment  evidence  only  against  the  company 
itself;  but  in  practice  they  are  treated  as  documents  of 
title  and  the  Courts  have  so  far  recognised  their  character 
as  such  as  to  hold  that  the  deposit  of  a  certificate  may 
create  an,  equitable  mortgage  of  the  shares  to  which  they 
relate.  As  representing  those  shares  they  constitute  a 
most  important  part  of  the  movable  commercial  securities 
of  the  country. 

Nor  for  such  purposes  a  certificate  (I  am  assuming  it  to 
be  genuine  in  the  sense  that  it  is  executed  by  the  proper 
persons,  the  persons  who,  if  the  statements  contained  in  it 
were  true,  would  be  the  persons  to  execute  it  and  give  it 
forth  to  the  world),  would  be  perfectly  valueless  unless 
the  statements  certified  to  are  to  be  taken  to  be  the  state- 
ments of  the  company  itself.  In  commercial  usage  that  is 
what  a  share  certificate  means — a  statement  not  by  an  of- 
ficer of  the  corporation,  who  may  or  may  not  be  mistaken, 
but  a  statement  by  the  corporation  itself  upon  the  faith  of 
which  the  public  are  entitled  to  act.  It  before  acting  upon 
the  statements  you  must  first  at  your  peril  investigate  them 
what  purpose  does  the  certificate  serve?  Such  a  view  of 
the  effect  of  share  certificates  would,  I  think,  it  is  no  ex- 
aggeration to  say,  quoting  the  language  of  Lord  Cairns  in 
Burkinshaw  v.  NichoUsy  3  App.  Cas.  1004,  at  p.  1007,  para- 
lyze the  whole  of  the  dealings  with  shares  in  public  com- 
panies. The  representations  then,  contained  is  such  docu- 
ments as  to  the  title  to  the  shares  and  the  amount  paid 
upon  them  are  representations  which  it  is  expected  will  be 
acted  upon,  and  the  object  of  the  by-law  authorizing  certain 
named  officers  to  execute  such  certificates  is  to  place  in 
the  hands   of  shareholders   documents  upon   the   faith   of 
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which  the  public  may  act  without  further  inquiry  than  to 
ascertain  that  they  have  been  executed  by  those  officers. 

The  statute  left  it  optional  with  the  directors  whether 
they  should  or  should  not  make  provision  for  such  certifi- 
cates. But  in  making  such  provision,  and  providing  that 
every  shareholder  on  whose  shares  10  per  cent,  had  been  paid 
should  be  entitled  to  such  a  document,  they  must  be  taken 
to  have  intended  to  arm  the  shareholder  with  a  document 
which  when  executed  by  the  proper  officials  should  carry 
with  it  all  the  authority  of  a  certificate  given  by  the  com- 
pany. 

It  may  be  noted  tliat  the  persons  appointed  for  the  pur- 
pose mentioned  were  not  merely  servants.  The  signatures  of 
the  managing  director  and  the  president  or  one  of  the  vice- 
presidents,  or  two  directors  were  required.  It  is  not  easy 
to  see  how  a  stranger  to  the  company  could  expect  to  verify 
a  statement  as  to  the  contents  of  the  company's  books  by 
obtaining  any  assurance  which  would  be  more  conclusive 
than  a  statement  so  authenticated.  In  point  of  fact  (what- 
ever may  be  said  about  a  document  executed  by  oflicers 
whose  duties  are  well-known  to  be  ministerial  only)  no 
ordinary  business  man  should  think  in  ordinary  affairs  of 
business  of  refusing  to  accept  and  act  upon  a  share  certi- 
ficate under  the  company's  seal  and  signed  as  this  was  by 
such  officers  as  a  vice-president  and  a  managing  director 
when  by  the  by-laws  of  the  company  these  officers  had  been 
appointed  to  exercise,  and  regularly  did  exercise,  the  func- 
tion of  authenticating  the  execution  of  such  instruments 
on  behalf  of  the  company. 

The  respondent's  position  rests  upon  two  cases,  Ruben 
v.  Great  Fingall  Consolidated  Co.,  [1906]  A.  C.  439;  and 
Whitechurch  v.  Cavanagh,  [1902]  A.  C.  117.  The  distinc- 
tion between  this  case  and  both  these  cases  lies  on  the  sur- 
face. In  the  first  the  certificate  was  not  signed  by  the  per- 
sons appointed  to  sign  such  documents.  Their  signatures 
were  forged-  The  House  of  Lords  held  that  the  secretary 
who  had  countersigned  it  was  not  authorised  to  warrant 
the  validity  of  the  certificate.  It  does  not  appear  to  have 
been  doubted  that  if  the  signatures  had  been  genuine  the 
company  would  havei  been  bound.  At  page  447,  Lord  James 
of  Hereford  expressly  says  that  in  such  a  case  the  certifi- 
cate would  be  binding.  It  is  surely  one  thing  to  say  that 
the  persons  authorised  to  execute  such  a  document  are 
thereby  authorised  to  warrant  in  the  name  of  the  company 
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the  truth  of  the  statements  contained  in  it,  or  in  other 
words  that  the  public  is  invited  to  act  upon  a  document 
executed  by  them,  and  a  .very  different  thing  to  say  that 
the  public  is  invited  to  act  upon  the  signature  of  one  of 
them  only.  That  is  the  difference  between  the  fippellant's 
contention  here  and  the  unsuccessful  contention  in  the 
Rvhen  Case,  [1906]  A.  C.  439.  In  the  Whitechirch  Case, 
[1902]  A.  C.  117,  it  was  held  that  the  secretary  had  no 
authority  to  guarantee  the  truth  of  the  representation  con- 
tained in  his  certification.  The  distinction  is  pointed  out 
in  all  the  judgments  between  a  certification  such  as  was 
there  in  question,  and  a  certificate  under  the  seal  of  the 
company,  pages  126,  134-  That  persons  empowered  to  exe- 
cute documents  of  the  latter  character  have  (as  necessarily 
implied  in  the  power  to  execute  such  documents)  the  auth- 
ority to  warrant  on  behalf  of  the  company  the  truth  of  the 
statements  made  in  them  was  assumed  throughout.  The 
authority  to  give  a  certification  of  transfer  on  the  other 
hand,  does  not  imply  (for  the  reasons  pointed  out  by  Lord 
Macnaghten)  any  invitation  to  the  public  to  act  upon  it. 

If  I  am  right  in  thinking  that  by  placing  in  the  hands 
of  the  officers  in  question  the  authority  to  issue  such  cer- 
tificates and  permitting  them  to  exercise  such,  authority, 
the  company  invited  the  public  to  act  upon  the  faith  of 
certificates  authenticated  by  them,  then  I  think  no  dif- 
ficulty arises  from  the  fact  that  Ostrom  was  acting  fraud- 
ulently for  his  own  purposes.  In  the  Mahonyi  Case,  L.  R. 
7  H.  L.,  the  directors  were  acting  fraudulently  for  their 
own  purposes  and  so  were  the  agents  whose  acts  were  in 
question  in  Bryant  v.  La  Banque  du  Peuple,  [1893]  A.  C. 
170,  and  in  Hambro  v.  Burnand,  [1904]  2  K.  B.  10. 

I  should  perhaps  add  this.  It  was  not  argued  that  the 
vice-president  and  managing  director  were  not  the  proper 
persons  to  issue  certificates,  on  the  application  of  the 
holder  of  shares  in  proper  cases,  or  that  they  had  not 
full  authority  to  execute  them  in  such  cases.  Indeed,  the 
authority  is  admitted  in  the  respondent's  factum.  If  it 
should  be  suggested  that  they  could  attach  the  corporate 
seal  only  under  the  authority  of  the  directors  the  answer  is : 
assuming  that  to  be  so — I  think  that  is  clearly  not  the  true 
construction  of  the  by-laws — ^it  is  plain  that  these  are  the 
persons  who  are  to  authenticate  the  affixing  of  the  seal. 
The  by-laws  quoted  make  that  plain,  and  having  that  au- 
thentication a  stranger  is  entitled  to  act  upon  it:  Afontreal 
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Light,  Heat  &  Power  Co.  v.  Robert,  [1906]  A.  C.  196,  at  pp. 
202  and  203. 

It  is  proper  also  to  mention  the  suggestion  that  cer- 
tificates of  shares  in  this  company  differ  from  certificates 
of  shares  affected  by  the  "  Companies  Act,  1862,^'  inas- 
much as  there  is  no  enactment  (corresponding  to  the  pro- 
vision in  that  Act)  making  the  certificates  of  the  respondent 
company,  prima  facie  evidence  of  title.  That  I  think  is 
not  material.  If  the  statement  in  the  certificate  in  ques- 
tion is  to  be  treated  as  the  statement  of  the  company,  then 
the  doctrine  of  estoppel  comes  into  play.  That  the  English 
decisions  upon  the  subject  do  not  depend  on  this  provision 
of  the  company  Acts  is  clear  from  this.  In  many  of  the 
cases  it  is  not  the  title  to  the  shares,  but  the  liability  to 
pay  calls  upon  them  or  the  right  to  hold  them  without  pay- 
ing such  calls,  that  is  in  question.  On  thip  point  there  is  no 
statutory  provision;  but  the  estoppel  operates  notwith- 
standing its  absence. 

N-B.: — Chamwood  Case,  18  Q.  B.  D.  714,  secretary  had 
no  authority  to  warrant  correctness  of  a  statement  on 
behalf  of  master. 

Hon.  Mr.  Justice  Anglin: — I  agree  with  Meredith, 
J.A.,  that,  upon  the  evidence  in  the  record,  and  especially 
in  the  absence  of  proof  of  the  authority  of  Mr.  J.  K.  Kerr 
to  represent  the  Monarch  Life  Assurance  Company,  it  must 
be  held  that  so  far  as  the  defendants  are  concerned  the 
only  settlement  made,  of  the  former  action,  was  that,  it 
should  be  dismissed,  as  it  afterwards  was,  as  against  them 
without  costs;  that  they,  were  in  no  way  parties  to  the 
settlement  made  between  the  plaintiff  and  their  co-defend- 
ant Ostrom,  in  that  action. 

I  find  myself,  however,  unable  to  concur  in  the  view 
which  prevailed  in  the  Ontario  Court  of  Appeal  as  to  the 
value  of  the  certificate  produced  by  the  plaintiff  as  evi- 
dence that  he  is  a  shareholder  in  the  defendant  company, 
or  as  to  the  proper  conclusion  upon  this  question  from  the 
evidence  adduced  at  the  trial. 

I  express  no  opinion  upon  the  issue  of  estoppel,  which 
was  much  discussed  at  bar.  When  and  how  far  such  a 
document  as  the  certificate  held  by  the  plaintiff,  agular  in 
form,  creates  an  estoppel  against  the  company  whose  of- 
ficers have  signed  it  and  whose  seal  it  bears  is,  upon  the 
authorities,  a  question  of  some  difficulty,  which,  in  the  view 
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I  take  of  the  present  case^  it  is  not  necessary  to  determine. 
That  this  case  does  not  fall  within  the  line  of  decisions  of 
which  County  of  Oloucesier  Bank  v.  Buddy  &  Co.,  [1896] 
1  Ch.  629,  is  an  example,  but  should  be  held  to  be  governed 
by  the  principles  on  which  the  judgment  in  Buben  v.  Oreat 
Fingall  Consolidated  Co.,  [1906]  A.  C.  439,  proceeds,  I  am 
not  wholly  satisfied.  There  is  at  least  one  marked  distinc- 
tion between  the  facts  in  the  Oreat  Fingall  Case,  and  those 
now  before  us. 

It  is  quite  true,  as  stated  by  the  learned  Chief  Justice 
of  Ontario,  that  there  is  nothing  in  the  special  Act  incor- 
porating the  defendants,  4  Edw.  VII.  ch.  96,  or  in  sections 
of  the  "  Companies  Clauses  Act ''  (Dom.)  E.  S.  C.  (1886), 
ch.  118,  which  are  declared  applicable  to  the  defendant 
company,  similar  to  the  provisions  contained  in  the  "  Im- 
perial Act,''  8  and  9  Vict.  ch.  6,  amended  by  various  other 
acts,  requiring  the  defendants  to  deliver  to  a  shareholder  a 
certificate  of  proprietorship  which  is  to  be  admitted  in  all 
Courts  as  prima  facie  evidence  of  the  title  of  the  person 
named  in  it. 

We  have  no  provision  corresponding  with  section  23 
of  the  "  Imperial  Companies  Act  of  1908,"  which  declares 
that  "  a  certificate  under  the  common  seal  of  the  company 
specifying  any  shares  or  stock  held  by  any  member  shall  be 
prima  facie  evidence  of  the  title  of  the  member  to  the 
shares  or  stock.''  But  these  statutory  provisions  would  ap- 
pear to  be  merely  declaratory  of  what  would  without  them 
be  held  to  be  the  law.  For,  as  pointed  out  by  Magee,  J.A., 
such  a  document  as  the  certificate  produced  by  the  plaintiflE 
is,  apaiii  from  any  statutory  enactment,  ^'  prima  facie  evi- 
dence of  its  truth." 

In  HiU  V.  Manchester  Water  Worlcs,  5  B.  &  Ad.  866, 
Denman,  C.J.,  says,  at  p.  874: — 

"  The  plaintiff  proved  that  the  common  seal  of  the  com- 
pany was  aflfixed  to  the  bond  by  the  officer  who  had  legal 
custody  of  it,  and  so  threw  upon  the  defendants  the  burden 
of  proving  clearly  that  it  was  not  set  by  their  authority.'' 

In  D'Arcy  v.  Tamar,  L.  R.  2  Ex.  158,  Bramwell  B.,  at  p. 
162,  says: — 

*'It  is  not  to  be  presumed  that  what  has  been  done  is 
ultra  vires  and  therefore  when  the  bond  is  produced  under 
the  seal  of  the  company  it  is  prima  facie  to  be  taken  that 
the  peal  was  properly  affixed." 

And  Channel,  B.,  adds: — 
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^'  On  production  of  the  bond  under  the  corporate  seal  it 
is  prima  facie  to  be  assumed  that  it  is  valid/* 

In  North  West  Electric  Co,  v.  Walsh,  29  Can.  S.  C.  R.  33. 
Sedgewick,  J.,  delivering  the  judgment  of  the  Court,  says 
at  p.  50 :  "  The  fact  that  the  respondent  held  a  paper  which 
upon  its  face  stated  that  she  held  so  much  stock  paid  in  full, 
while  evidence  of  the  statement,  was  not  conclusive  evi- 
dence of  it." 

See,  too,  Montreal  v.  St,  Lawrence  L.  &  P,  Co,,  [1906] 
A.  C.  196,  at  pages  202-3. 

By  the  production  of  his  stock  certificate,  therefore,  the 
plaintiff  established  a  prima  facie  case  entitling  him  to  relief. 
How  is  that  case  met  by  the  defendant,  upon  whom  the 
burden  was  thus  cast  of  proving  that  the  plaintiff  is  not  the 
holder  of  the  shares  mentioned  in  his  certificate  ?  Its  plea  is 
that : — 

1.  If  the  plaintiff  holds  a  stock  certificate  as  alleged,  the 
same  was  not  issued  by  the  defendant  and  the  amount  thereof 
was  not  paid  up  to  the  defendant,  and  the  defendant  did  not 
consent  thereto. 

The  substance  of  this  plea  is  that  the  issue  of  the  stock 
which  the  plaintiff  claims  to  own  was  not  sanctioned  by  the 
board  of  directors  of  the  defendant  company,  who  alone 
had  power  to  authorize  it.  In  support  of  this  allegation 
counsel  for  the  defendant  cross-examined  Dr.  Graham,  the 
vice-president  of  the  company,  who  was  one  of  the  signa- 
tories to  the  certificate.  His  ^idence  on  this  point  is 
summed  up  in  the  following  question  and  answer: — 

Q.  Then  there  has  never  been  any  authority  from  the 
board  of  directors  at  all  for  you  to  sign  this  certificate  ?    A. 
I  do  not  know  about  that. 

He  was  not  asked  if  he  had  attended  all  the  directors' 
meetings;  nor  was  he  asked  whether  the  minutes  produced 
by  another  officer  of  the  company  were  a  true  record  of  all 
that  had  transpired  at  the  directors'  meetings.  He  had  no 
recollection  of  how  he  came  to  sign  the  certificate. 

Do  you  remember  anything  about  it?    A.  No. 

His  Lordship :  You  are  not  in  the  habit  of  signing  things 
just  because  they  are  put  in  front  of  you?  A.  When  they 
are  filled  up  and  signed  by  the  managing  director,  I  would 
take  it  for  granted  they  are  right. 

Q.  You  have  no  recollection?    A.  No,  sir. 

No  other  director  of  the  company  gave  evidence.  The 
defendant  called  the  present  general-manager  of  the  com- 
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pany,  Mr.  Stewart,  who  took  office  in  November,  1906.  The 
transactions  leading  np  to  the  plaintiff  obtaining  his  stock 
certificate  occurred  in  March  and  May,  1906,  and  the  certifi- 
cate bears  date  the  3rd  May,  1906.  Mr.  Stewart  was  made 
to  give  any  evidence  as  to  what  had  transpired  before  he 
became  manager.  He  produced  certain  books  of  the  com. 
pany.  Mr.  Vansickle,  a  bookkeeper  with  the  defendant,  was 
also  called.  He  had  no  part  in  the  management  and  gave 
no  evidence  of  any  value.  The  defendant  did  not  call  any 
other  witness. 

Mr.  Stewart  produced  the  stock  ledger,  the  stock  certifi- 
cate book,  the  stock  application  book,  and  the  minute  book 
of  the  company.  These  books  contained  no  record  of  any- 
thing which  would  indicate  that  the  plaintiff  had  become  a 
shareholder  in  the  company. 

Such  of  these  books  as  the  company  is  required,  by  R. 
S.  C.  ch.  79,  sec.  144,  to  keep  are,  by  sec.  175  of  that  Act 
(one  of  the  companies  clauses  provisions  made  applicable  to 
the  defendant  company  by  4  Edw.  VII.  ch.  96,  sec.  17), 
declared  to  be  prima  facie  evidence  of  all  facts  purporting 
to  be  therein  stated.  They  are  not,  however,  made  negative 
evidence  of  the  non-existence  of  the  facts  not  therein  stated. 
Moreover,  books  which  the  statute  does  not  require  the 
company  to  keep,  e.g.,  the  minute  book  of  directors'  meet- 
ings, are  not  given  any  evidentiary  value  greater  than  they 
posseFs  at  common  law.  At  common  law^such  books  are  not 
admissible  for  the  corporation  as  against  a  stranger. 
Neither,  in  my  opinion,  can  the  corporation  without  statu- 
tory authority  put  them  in  evidence  when  the  question  at 
isstie  is  whether  the  opposing  party  is  a  member  of  it  or  a 
stranger  to  it;  Marriage  v.  Lawrence,  3  B  &  Aid.  142; 
Taylor  on  Evidence  (10  ed.),  sec.  1781 — ^whatever  might  be 
the  case  were  he  by  common  consent  a  member. 

The  company  might  have  called  some  of  its  directors  of 
1906  as  witnesses  and  by  them  established,  if  such  were  the 
fact,  that  at  no  directors^  meeting  was  there  an  allotment 
of  the  shares  claimed  by  the  plaintiff.  It  has  not  seen  fit  to 
do  80.  It  is  consistent  with  the  evidence  in  the  record  that 
the  board  of  directors  may  have  sanctioned  the  issue  of  the 
shares  in  question  and  that,  by  accident  or  design,  a  record 
of  their  action  may  not  have  been  made.  Counsel  for  the 
defendant  contented  themselves  with  cross-examining  one 
director,  called  by  the  plaintiff,  who  was  unable  to  negative 
the  existence  of  the  requisite  authority  for  the  issue  of  the 
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shares  claimed  by  the  plaintiff  and  with  tendering  in  evi- 
dence its  own  books— some  of  them  probably  inadmissible— 
none  of  them  affording  the  evidence  which  it  was  bound  to 
supply. 

The  prima  facie  case  made  by  the  plaintiff,  therefore,  re- 
mains unanswered.  The  evidence  of  Dr.  Graham  suflSciently 
establishes  that  other  certificates  for  shares  were  signed  by 
liim  after  that  given  to  the  plaintiff.  It  is  thus  made  rea- 
sonably clear  that  when  the  plaintiff  received  his  certificate 
t]ie  defendant  held  unissued  shares  to  meet  it;  indeed,  the 
defence  of  an  over  issue  has  not  been  suggested. 

I  am,  with  great  respect,  of  the  opinion  that  the  plaintiff 
is  entitled  to  the  declaratory  judgment  for  which  he  asks, 
and  that  his  appeal  should  be  allowed  with  costs  throughout. 

Appeal  allowed  with  costs. 

Bicknell,  Bain,  Strathy  &  Mackelcan,  for  the  appellant. 

Wilson,  Pike  &  Co.,  for  the  respondents. 


supreme  court  of  canada. 

December,  1911. 
RAY  AND  JARVTS  v.  WILSON. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

Promissory  Note— Signature  to  Blank  Note — Authority  to  Use  — 
Condition  —  Bond  Fide  Holder — Bills  of  Exchange  Act,  sees. 
SI  and  32, 

W.,  residing  near  Toronto,  owned  property  in  Port  Arthur  and 
signed  some  promissory  note  forms  which  he  sent  to  an  agent  at  the 
latter  place  to  be  used  under  certain  circumstances  for  making  repairs 
to  such  property.  The  agent  filled  in  one  of  the  blank*  notes  and 
used  it  for  his  own  purposes.  In  an  action  by  the  holder  W.  swore, 
^nd  the  trial  Judge  found  as  a  fact,  that  the  notes  were  not  to  be 
used  until  he  had  been  notified  and  authorised  its  use.  lie  also  found 
that  the  circumstances  attending  the  discount  of  the  note  by  the  agent 
were  such  as  to  put  the  holder  on  inquiry  as  to  the  latter*s  authority. 
The  first  finding  was  aflirmed  by  the  Court  of  Appeal. 

Supreme  Court  of  Canada,  held,  affirming  the  judgment  of  the 
Court  of  Appeal,  19  O.  W,  R.  470 :  24  O.  L.  R.  122,  Fitzpatrk^k, 
C.J.,  duhitante,  that  sees.  32  and  33  of  the  Bills  of  Exchange  Act 
did  not  apply  and  the  holder  could  not  recover. 

Held,  per  Da  vies.  Duff  and  Anglin,  J  J. — The  finding  of  the 
trial  Judge  that  the  circumstances  never  arose  upon  which  the  agent 
had  authority  to  use  the  note  was  not  so  clearly  wrong  as  to  justify 
a  second  appellate  Court  in  setting  it  aside. 

Held,  per  Idinoton,  J. — The  finding  of  the  trial  Judge  that  the 
holder  was  put  on  inquiry  as  to  the  agent's  authority  was  justified  by 
the  evidence  and  bars  the  right  to  recover. 
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Aa  appeal  by  the  plaintiflf  from  a  decision  of  the  Court 
of  Appeal  for  Ontario,  19  0.  W.  R.  470 ;  24  0.  L.  R.  122,  af- 
firming a  judgment  of  Hon.  Mb.  Justice  Clute,  16  0.  W.  R. 
578,  in  favour  of  the  defendants. 

The  facts  of  the  case  are  stated  in  the  reports  of  this  case 
in  the  Courts  below  and  in  the  above  headnote. 

The  appeal  to  the  Supreme  Court  of  Canada  was  heard 
by  Hon.  Sir  Charles  Fitzpatbick,  C.J.C,  Hon.  Mr. 
Justice  Sir  Louis  Davies,  Hon.  Mr.  Justice  Idington, 
Hon.  Mr.  Justice  Dufp^  Hon.  Mr.  Justice  Anglin,  and 
Hon.  Mr.  Justice  Brodeur. 

Bicknell,  K.C.,  for  the  appellants.  In  Smith  v.  Prosser, 
[1907]  2  K.  B.  735,  the  note  was  negotiated  before  comple- 
tion.   That  case,  therefore,  does  not  apply  here. 

The  defendant  is  estopped  from  denying  his  agent's 
authority.  See  Ewing  v.  Dominion  Bank,  35  Can.  S.  C.  R. 
133;  Lloyd's  Bank  v.  Cooke,  [1907]  1  K.  B.  794.    • 

Choppin,  for  the  respondent. 

Hon.  Sir  Charles  Fitzpatriok,  C.J.C. : — I  grant  that 
&  man  in  his  dealings  with  those  in  whose  honesty  he  has 
reason  to  repose  confidence  is  not  expected  to  take  such  pre- 
cautions as  make  the  commission  of  a  crime,  which  he  has 
no  reason  to  anticipate,  impossible ;  but,  on  the  other  hand, 
all  men  are  under  the  obligation  to  exercise,  in  their  relations 
with  their  fellowmen,  the  care  and  caution  of  ^'an  average 
prudent  and  intelligent  man,''  which  is  equivalent  to  saying 
that  we  are  all  subject  to  ^'a  duty  to  take  care."  In  the 
special  circumstances  of  this  case,  the  nature  and  extent  of 
that  duty  "  to  take  care,"  must  be  considered  with  reference 
to  the  provisions  of  the  Bills  of  Exchange  Act,  to  which  I 
refer  later,  passed  to  protect  the  commercial  public  against 
the  reckless  carelessness  of  men  in  the  management  of  their 
affairs  and  to  facilitate  business  intercourse.  The  question 
to  be  decided  here  is  whether,  in  view  of  that  Act,  the  re- 
spondent should  escape  liability  as  the  signer  of  the  note 
which  is  the  basis  of  this  action  on  this,  among  other  grounds, 
that,  though  his  carelessness  may  have  caused  the  appellants' 
harm,  he  was  guilty  of  no  breach  of  duty  towards  them. 

The  respondent,  a  man  of  some  education  and  means  and, 
if  we  may  judge  by  his  answers  to  the  questions  put  on  his 
examination  as  a  witness,  with  considerable  knowledge  of  the 
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"'  Bills  of  Exchange  Act/'  living  at  Newmarket,  near  Toronto, 
purchased  some  built  on  property  at  Port  Arthur,  through, 
one  Thompson,  who,  after  the  purchase,  continued  to  man- 
age it  or  him.  Anticipating  the  probability  that  some  re- 
pairs would  be  necessary  to  his  houses,  the  respondent  signed 
several  ordinary  lithographed  bill  forms  with  blank  spaces 
for  names,  amounts,  etc.,  and  delivered  them  to  Thompson 
with  instructions  to  fill  up  the  blanks  and  issue  them  as  com- 
pleted notes  if  and  when  it  became  necessary  to  procure 
money  to  pay  for  the  anticipated  repairs.  After  some  time, 
Thompson  filled  up  one  of  the  blank  fonns  for  the  sum  of 
$1,000,  making  of  it  a  note  payable  on  demand,  and,  in 
breach  of  his  duty  to  the  respondent,  issued  it  in  its  com- 
pleted form;  the  appellants  are  now  holders  in  due  course 
of  that  note.  I  believe  the  majority  of  the  Court  are  agreed 
that  there  is  no  evidence  to  support  the  finding  of  the  trial 
Judge,  that  the  appellants  did  suspect,  or  had  any  reason  to 
suspect,  fraud.  The  sections  of  the  Act  upon  which  the 
appellant  relied  at  the  argument  are  sees.  31  and  32: — 

31.  Where  a  simple  signature  on  a  blank  paper  is  de- 
livered by  the  signel*  in  order  that  it  may  be  converted  into 
a  bill,  it  operates  as  a  prima  facie  authority  to  fill  it  up  as  a 
complete  bill  for  any  amount,  using  the  signature  for  that 
of  the  drawer  or  acceptor,  or  an  indorser;  and,  in  like  man- 
ner, when  a  bill  is  wanting  in  any  material  particular,  the 
person  in  possession  of  it  has  a  prima  facie  authority  to  fill 
up  the  omission  in  any  way  he  thinks  fit. 

32.  In  order  that  any  such  instrument  when  completed 
may  be  enforceable  against  any  person  who  became  a  party 
thereto  prior  to  its  completion,  it  must  be  filled  up  within  a 
reasonable  time,  and  strictly  in  accordance  with  the  authority 
given:  Provided  that  if  any  such  instrument,  after  comple- 
tion, is  negotiated  to  a  holder  in  due  course,  it  shall  be 
valid  and  effectual  for  all  purposes  in  his  hands,  and  he 
may  enforce  it  as  if  it  had  been  filled  up  within  a  reasonable 
time  and  strictly  in  accordance  with  the  authority  given. 

On  the  whole  evidence  it  is  apparent  that  the  authority 
to  fill  up  and  issue  was  given  contemporaneously  with  the 
delivery  of  the  signatures  on  the  blank  forms  and  there  is 
no  clear  finding  to  the  contrary.  To  bring  this  case  witJiiii 
the  decision  in  Smith  v.  Prosser,  [1907]  2  K.  B.  735,  an  evi- 
dent attempt  was  made  throughout  the  examination  of  the 
respondent  to  shew  that  the  express  authority  to  fill  up  and 
issue  the  bills  was  not  to  be  exercised  by  Thompson  until 
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the  respondent  was  communicated  with  for  further  instruc- 
tions; but  that  the  latter  tacitly  acquisced  in  the  fraud 
practised  by  his  agent  on  the  appellant,  with  full  knowl- 
edge of  all  the  facts^  cannot  be  doubted.  The  respondent 
was  also  guilty  of  gross  negligence  when  he  placed  Thomp- 
son in  possession  of  the  blank  bills  with  the  knowledge  which 
he  must  be  presumed  to  have  had  that  possession  carried 
with  it  prima  facie  authority  to  fill  up  the  blanks  for  any 
amount.  In  so  doing  the  respondent  was  guilty  of  a  clear 
breach  of  duty  towards  any  one  who  might  subsequently  be- 
come a  holder  in  due  course,  if  the  proviso  to  sec.  32  does 
not  cover  the  case.  The  ojdy  "material  finding  of  fact  is 
that  the  condition  subject  to  which  the  express  authority 
to  issue  was  given  never  arose. 

Does  the  fact  that  the  express  authority  to  fill  up  and 
issue,  given  contemporaneously  with  the  delivery  of  the  in- 
strument, was  conditional  destroy  the  prima  facie  authority 
vested  by  the  statute  in  the  person  to  whom  it  was  delivered 
to  convert  it  into  a  bill  enforceable  in  the  hands  of  a 
holder  in  due  course  against  the  maker?  I  am  strongly  in- 
clined to  doubt  that  it  does  on  the  facts  of  this  case.  By 
the  evidence  of  the  respondent  seeking  to  escape  liability,  in 
the  absence  of  Thompson  to  whom  liie  notes  had  been  de- 
livered, the  presumption  is  rebutted  to  this  extent  only.  The 
authority  to  fill  tip  and  issue  is  admitted  to  have  been  given 
contemporaneously  with  the  delivery  of  the  instrument;  but 
the  respondent  says  the  note  was  not  to  be  used  until  the 
necessity  arose  to  make  provision  for  the  payment  of  such 
sums  as  might  be  required  to  make  repairs  to  the  houses  in 
Port  Arthur,  which  were  in  the  discretion  of  the  agent 
Thompson.  I  would  have  been  disposed  to  hold  that  in  is- 
suing the  note  the  agent  did  not  act  in  accordance  with  the 
authority  given  to  him,  but  that  the  instrument  was  orig- 
inally delivered  that  it  might  in  his  hands  form  the  basis  of 
ix  uegotiable  instrument;  that  the  statute  gave  him  prima 
facie  authority  to  fill  it  up  as  a  complete  bill  and,  as  a  con- 
sequence, the  proviso  to  sec.  32  would  operate  to  protect  the 
appellant.  Otherwise  what  is  the  effect  of  that  proviso  ?  In 
every  case  hereafter  the  banker,  instead  of  being  able  to 
rely  upon  the  prima  facie  presumption  resulting  from  posses- 
sion, will  be  put  upon  inquiry  and,  rf  it  appears  that  the  note 
offered  for  discount  was  signed  or  indorsed  in  blank,  it  will 
be  his  duty  to  ascertain  whether  in  fact  the  maker  or  in- 
dorser  authorized  the  filling  in  or  the  issuing  of  the  note 
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absolutely  and  without  any  secret  restrictions  at  the  time  it 
was  delivered  to  the  person  in  possession.  The  prima  facie 
presumption  created  by  the  statute  will  be  no  longer  of 
much,  if  of  any  value;  because  it  may  be  destroyed  by  the 
evidence  of  the  maker  or  indorser  seeking  to  escape  liability 
in  the  absence  or  death  of  the  party  to  whom  the  instrument 
was  originally  delivered,  on  the  grocnd  that  the  authority  to 
issue  was  conditional  upon  an  event  which  never  happened. 
The  proviso  will  cease  to  be  of  any  practical  use  because  the 
note  is  not  v&lid  and  effectual  and  cannot  be  enforced  by  the 
holder  in  due  course,  notwithstanding  the  statutory  presump- 
tion, if  the  authority  to  issue  was  given  subject  to  aa  unful- 
filled secret  condition.  It  may  embarrass  the  ordinary  com- 
mercial man  to  distinguish  between  limited  authority,  which 
would  be  covered  by  the  proviso,  and  authority  which  is  con- 
ditional upon  the  happening  of  a  future  event.  I  presume 
that  the  theory  is  that,  failing  the  event,  authority  never  ex- 
isted. I  would  have  adopted  the  judgment  of  Mr.  Justice 
Meredith ;  but  out  of  deference  to  the  opinion  of  the  majority 
of  my  colleagues  who  hold  that  this  case  is  governed  by  the 
judgment  in  Smith  v.  Prosser,  [1907]  2  K.  B.  735,  I  do 
not  enter  a  formal  dissent. 

Hon.  Sir  Louis  Da  vies,  J.: — If  the  findings  of  fact 
of  the  learned  trial  Judge  confirmed  as  they  are  by  the 
Court  of  Appeal  for  Ontario,  are  not  disturbed  by  this  Court, 
it  is  difficult  to  see  how  in  the  face  of  the  judgment  of  the 
Court  of  Appeal  in  the  recent  case  of  Smith  v.  Prosser, 
[1907]  2  K.  B.  735,  this  appeal  could  be  allowed. 

The  trial  Judge  found  as  a  fact  "that  the  defendant 
never  intended  or  authorized  the  paper  sued  on  to  be  filled 
up  as  a  promissory  note;  that  the  circumstances  never  arose 
upon  which  only  the  agent  Thompson  was  authorized  to  fill 
the  same  up,  and  that  what  was  done  by  Thompson  was 
without  authority  and  in  fraud  of  the  defendant,  and  that 
the  paper  sued  on  never  in  fact,  by  the  defendant's  authority 
became  a  promissory  note." 

These  findings  of  fact  were  based  upon  the  trial  Judge's 
acceptance  of  the  evidence  of  the  defendant.  He  was  a  very 
old  man  in  feeble  health  and  with  a  somewhat  impaired  mem- 
ory and  his  evidence,  owing  to  his  inability  to  stand  the 
fatigue  of  travelling  to  attend  and  give  evidence  at  the  trial 
had  been  taken  by  commission.  While  there  were  very  many 
facts  connected  with  his  dealings  with  Thompson  generally 
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and  especially  with  respect  to  the  note  sued  on  which  he  had 
signed  in  blank  and  given  to  Thompson  upon  which  his 
memory  failed  him,  the  old  man  was  singularly  clear  and 
emphatic  upon  the  crucial  point  that  he  had  delivered  it  to 
Thompson  to  retain  in  his  custody  until  he  had  notified  the 
witness,  respondent,  the  moneys  were  required  by  Thompson 
to  pay  for  the  repairs  of  some  houses  in  Port  Arthur  belong- 
ing to  the  witness,  for  which  Thompson  was  agent,  in  which 
case,  if  the  witness  had  not  the  money  to  send  Thompson 
then  the  latter  could  fill  up  and  use  the  note,  but  not  other- 
wise. The  note  was  deposited  with  Thompson,  so  respond- 
ent gave  evidence,  for  safe-keeping  and  was  only  to  be  filled 
up  and  used  by  him  if  and  when  he  received  information 
from  respondent  Willson  that  he  could  not  provide  and  send 
the  moneys  required  by  Thompson  for  the  repairs  of  the 
houses.  The  note  was  one  of  several  so  deposited  by  Willson 
with  Thompson,  but  the  one  sued  on  was  the  only  one  Thomp- 
son attempted  to  use. 

The  crucial  finding  of  the  trial  Judge  has  been  confirmed 
by  the  Court  of  Appeal,  Meredith,  J.,  dissenting.  I  con- 
fess I  have  strong  doubts  whether  I  should  have  made  the 
same  finding  on  the  somewhat  unsatisfactory  evidence  pro- 
duced.. At  the  same  time  I  have  not  such  a  clear  conviction 
that  it  is  erroneous  as  would  justify  me  in  reversing  it.  In 
a  late  case  in  the  House  of  Lords  of  Johnston  v.  O'Neil, 
[1911]  A.  C  552,  Lord  Macnaghten,  at  p.  578,  stated  the 
rule  which  governed  that  House  with  respect  to  two  con-  . 
current  findings  of  fact  as  follows : — 

"'  In  such  a  case  the  appellant  undertakes  a  somewhat 
heavy  burden.  It  lies  on  him  to  shew  that  the  order  appealed 
from  is  clearly  wrong.*' 

In  a  Scotch  case,  Grey  v.  Tumbull,  in  1870,  L.  R.  2  H. 
L.  Sc.  53,  where  there  was  an  appeal  from  two  concurrent 
findings  of  fact  in  a  case  in  which  the  evidence  was  taken 
on  commission  and  neither  Court  saw  the  witnesses,  Lord 
Westbury,  after  referring  to  the  practice  in  Courts  of  Equity 
to  allow  appeals  on  matters  of  fact,  makes  this  observation : 
"  If  we  open  the  door  to  an  appeal  of  this  kind,  undoubtedly 
it  will  be  an  obligation  upon  the  appellant  to  prove  a  case 
that  admits  of  no  doubt  whatever."  In  an  English  case, 
Owners  of  the  P.  Caland  v.  Clamorgan  Steamship  Co,, 
[1893]  A.  C.  207,  Lord  Watson  expressed  himself  as  fol- 
lows:— 
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"In  my  opinion  it  is  a  salutary  principle  that  Judges 
sitting  in  a  Court  of  last  resort  ought  not  to  disturb  con- 
current findings  of  fact  by  the  Courts  below,  unless  they  can 
arrive  at — I  will  not  say  a  certain — ^because  in  such  matters 
there  can  be  no  absolute  certainty — ^but  a  tolerably  clear 
conviction  that  these  findings  are  erroneous,  and  the  prin- 
ciple appears  to  me  especially  applicable  in  cases  where  the 
conclusion  sought  to  be  set  aside  chiefly  rests  upon  con- 
siderations of  probability/^ 

"We  have  adopted  and  followed  in  this  Court  of  last  resort 
in  Canada  the  rule  substantially  as  Lord  Watson  states  it. 

Accepting,  therefore,  the  findings  of  fact  on  the  question 
of  the  intention  with  which  the  blank  note  signed  by  respond- 
ent Willson  was  left  with  Thompson  in  the  case  concluded 
by  Smith  v.  Prosser  above  cited.  The  facts  with  regard  to 
the  intention  with  which  the  signed  blank  notes  were  left  in 
the  hands  of  a  third  party  as  custodian  were  substantially 
the  same  in  that  case  and  this,  and  in  each  case  the  custodian 
had  filled  up  and  negotiated  the  blank  note  with  a  third 
party,  who  for  the  purposes  of  my  argument  may  be  held 
to  have  been  a  "  holder  in  due  course,'^  without  any  instruc- 
tions from  the  defendant  authorizing  him  to  do  so. 

Sections  31  and  32  of  our  ''  Bills  of  Exchange  Act,"  K. 
S.  C.  1906,  ch.  119,  are  practically  transcripts  of  the  sees. 
20  and  21  of  the  English  Act.  The  only  difference  is  that 
the  latter  applies  to  paper  bearing  a  stamp  which  has  been 
signed  in  blank. 

The  criticism  of  Mr.  BickneU  upon  the  case  of  Smith  v. 
Prosser,  [1907"|  2  K.  B.  735.  was  that  it  was  a  decision  upon 
a  question  of  fact  only  and  that  the  Court  there  held  the 
provisions  of  the  "  Bills  of  Exchange  Act "  inapplicable  and 
decided  the  case  upon  the  common  law  doctrine  of  estoppel. 
It  is  true  that  the  Court  did  hold  the  sections  of  the  "  Bills 
of  Exchange  Act "  inapplicable  because  the  note  in  that  case 
was  not  stamped  when  negotiated,  but  they  also  held  that 
the  passing  of  that  Act  which  codified  the  then  existing  law 
did  not  alter  in  any  respect  material  to  that  case  the  law  as 
laid  down  in  the  prior  authorities. 

Vaughan  Williams,  L.J.,  says,  at  p.  744: — 

''I  do  not  desire  to  rest  my  judgment  on  that  ground 
(that  is,  that  the  holder  of  the  note  had  notice  that  Telfer, 
the  party  who  negotiated  the  note  with  him,  was  acting 
under  a  power  of  attorney,  and  that  the  plaintiff  ought  to 
have  made  inquiries),  nor  do  I  rest  it  on  the  ground  that 
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there  was  no  stamp^  impression  or  adhesive  on  the  note  when 
Telfer  assumed  to  negotiate  iV 

The  learned  Justice  then  goes  on : — 

**  I  propose  to  deal  with  the  case  in  this  way.  Here  is  a 
document  which  was  in  an  incomplete  state  at  the  moment 
of  its  negotiation.  If  that  note^  being  in  that  condition, 
had  been  handed  to  Telfer  (and  I  leave  out  of  consideration 
for  this  purpose  the  fact  that  Telfer  and  Wilson  were  joint 
attorneys)  for  the  purpose  of  his  making  use  of  it,  and  for 
the  purpose  of  its  being  issued  as  a  negotiable  instrument, 
1  am  of  opinion  that  prima  facie  the  defendant  would  have 
been  responsible  to  a  bona  fide  holder  for  value  who  had  pur- 
chased the  note  from  Telfer  as  the  plaintiff  did.  In  my 
Judgment  it  is  of  the  very  essence  of  the  liability  of  a  person 
signing  a  blank  instrument  that  the  instrument  should  have 
been  handed  to  the  person  to  whom  it  was  in  fact  handed, 
as  an  agent  for  the  purpose  of  being  used  as  a  negotiable  in- 
strument, and  with  intention  that  it  should  be  issued  as 
such,'* 

Fletcher  Moulton,  L.J.,  after  first  holding  that  under 
the  special  circumstances  of  that  case  the  action  must  fail, 
said,  p.  752: — 

^*  I  am  also  of  opinion  that  the  same  conclusion  will  follow 
if  it  be  considered  upon  the  broad  grounds  upon  which 
Vaughan  Williams,  L.J.,  has  based  his  judgment,  in  which 
I  entirely  concur.  The  law  stands  thus-  If  a  person  signs 
a  piece  of  paper  and  gives  it  to  an  agent  with  the  intention 
that  it  shall  in  his  hands  form  the  basis  of  a  negotiable 
instrument,  he  is  not  permitted  to  plead  that  he  limited 
the  power  of  his  agent  in  a  way  not  obvious  on  the  face 
of  the  instrument.'^     . 

And  at  p.  753 : — 

''The  essential  fact  which  is  necessary  to  enable  the  de- 
fendant to  establish  his  case  is,  therefore,  absent.  The  de- 
fendant never  issued  the  documents  with  the  intention  that 
they  should  become  negotiable  instruments;  and  .  .  . 
In  my  opinion  sec.  20  is  based  upon  the  doctrine  of  common 
law  estoppel  as  it  existed  at  the  date  of  the  Act,  and,  there- 
fore, the  presence  of  the  condition  as  to  its  operation  shews 
that  the  legislature  realised  that  the  intention  that  the 
document  should  be  converted  into  a  bill  of  exchange  was 
essential  in  order  to  render  the  maker  liable.'*    . 

Buckley,  L.J.,  bases  his  judgment  on  the  same  ground, 
namely,  that  "  the  promissory  note  never  becomes  negotiable 
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instruments,  the  reason  being  that  the  defendant  never 
issued  them  nor  authorised  any  one  else  to  issue  them  as 
negotiable  instruments/^ 

The  true  construction,  therefore,  of  sees.  31  and  32  of 
the  "Bills  of  Exchange  Act"  so  far  as  the  protection  of 
third  parties  holders  in  due  course  is  concerned,  limits  that 
protection  to  cases  where  the  signer  intended  the  instru- 
ment signed  by  him  to  become  a  bill  or  note,  and  authorised 
its  issue  for  that  purpose.  Where  that  intention  is  proved 
it  matters  not  whether  his  instructions  to  the  person  he  de- 
livered it  to  were  exceeded  or  not.  He  is  liable  upon  it. 
If  on  the  contrary  that  intention  is  disproved  and  it  is 
shewn  the  instrument  signed  was  not  intended  to  be  issued 
or  became  a  bill  or  note,  but  was  left  for  safe  custody  in 
some  agent's  hands  to  await  further  instructions  as  to  its 
issue,  he  is  not  liable  if  the  bill  or  note  is  fraudulently 
issued  by  the  agent  or  holder  without  such  further  instruc- 
tions. 

Our  duty  is  to  expound  the  law  as  we  find  it,  and  doing 
so,  I  am  of  opinion  that  on  the  findings  of  fact  in  this  case, 
which  I  am  unable  to  conclude  are  clearly  wrong,  the  ap- 
peal must  fail  and  be  dismissed  with  costs. 

Hon.  Mr.  Justice  Idington: — I  am  not  entirely  free 
from  doubt  regarding  respondent's  version  of  the  facts 
which  led  him  to  entrust  his  signatures  to  Thompson. 

It  is  difficult  to  understand  why  such  an  expedient 
should  have  been  resorted  to  merely  to  anticipate  repairs 
on  his  buildings. 

My  doubt,  however,  is  not  of  such  a  nature  as  to  entitle 
me  to  reverse  the  findings  of  fact  by  two  Courts  below. 
I  am  clear  the  respondent  was  trying  to  tell  the  truth. 
And  though  possibly  in  error  in  assigning  possible  repairs 
as  the  subject-matter  he  had  in  view,  it  is  extremely  im- 
probable that  he  is  entirely  mistaken  in  saying  Thompson 
had  no  right  to  use  the  signature  for  his  own  purposes. 

Taking  the  view  of  the  facts  that  the  Courts  below  have 
done  it  seems  impossible  to  hold  otherwise  than  they  have 
done  without  discarding  the  reasoning  upon  which  the  judg- 
ments in  Smifh  v.  Prosser,  [1907]  2  K.  B.  735,  proceed. 

It  is  to  be  observed,  however,  that  the  reasoning  adopted 
was  entirely  unnecesary  on  the  facts  presented  for  the  de- 
cision of  that  case  and  hence  binds  no  one  save  so  far  as 
the  reasoning  adopted  may.  T  do  not  think,  however,  this 
case  requires  us  to  adopt  or  discard  the  reasoning. 
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The  exact  shade  of  fraud  involved  in  Thompson's  mis- 
conduct is  not  to  my  mind  so  cleArly  and  accurately  de- 
termined as  to  apply  or  rather  say  we  must  apply  the  rea- 
soning adopted  in  Smith  v.  Prosser,  [1907]  2  K.  B.  736. 

All  I  am  here,  however,  concerned  with  is^  whether  or 
not  there  is  ground  for  finding  a  fraudulent  use  of  the 
respondent's  signature.  I  do  so  find.  Whether  the  fraud 
is  exactly  of  the  kind  dealt  with  in  SmiOi  v.  Prosser^  [1907] 
2  K.  B.  736,  or  more  akin  to  the  class  of  case  needing 
the  application  of  such  reasoning  as  adopted  in  the 
case  of  Lloyd's  Bank  v.  Cook,  [1907]  1  K.  B.  794,  matters 
little.  The  appellants  are  on  such  finding  of  fact  bound  to 
shew  that  they  are  holders  in  due  course,  which,  I  think, 
involves  both  good  faith  and  valuable  consideration. 

And  assuming  that  but  fot  want  thereof  they  would  have 
on  any  ground  been  able  to  claim  to  recover  on  the  note 
Thompson  made  out  of  his  improper  use  of  respondent's  sig- 
nature, I  fail  to  see  how  they  can  succeed  here  or  hope  to 
succeed  here  in  face  of  the  finding  of  the  learned  trial 
Judge. 

He  finds  as  fact  that  the  plaintiffs  "  had  reason  to  sus- 
pect and  did  gravely  suspect  the  bona  fides  of  Thompson 
as  the  holder  of  the  note."'  At  least  two  of  the  learned 
Judges  in  the  Court  of  Appeal  accept  this  finding  as  well 
founded. 

Care  in  taking  a  negotiable  security  is  surely  not  too 
much  to  exact  from  those  asking  and  in  proper  cases  en- 
joying immunity  as  holders  thereof.  And  I  may  add  that 
bankers  ought  to  preserve  some  record  of  such  transactions 
where  they  in  the  course  of  such  business  can  hardly  be 
expected  to  remember  every  detail  of  their  every  day  deal- 
ings. 

The  onus  of  proving  they  are  holders  in  due  course  and 
in  the  sense  I  attribute  thereto  rests  on  them  taking  the 
security. 

The  appellants  are  not  able  to  shew  satisfactorily  where 
they  got  this  note  or  what  they  paid  for  it,  or  what  it  in  fact 
was  collateral  to  if  taken  as  collateral  at  all. 

The  appellants  were  both  on  the  witness  stand.  The 
only  one  who  professes  to  know  the  details  of  the  transac- 
tion professes  it  was  got  as  incidental  to  the  needs  of 
Thompson  to  pay  a  hundred  dollars  to  the  TJnion  Bank, 
which  held  it  as  security  therefor  and  was  pressing  for  its 
pavment. 

VOL.  21  O.W.B.  NO.  2 — ^9-f- 
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The  Court  adjourned  the  case  for  some  hours  to  enable 
him  to  produce  his  books  and  papers  and  I  infer  if  he  had 
chosen  he  could  have  brought  the  officers  of  that  bank  as 
well  as  his  own  books  and  papers  to  establish  the  facts. 
^  When  the  books  were  produced  he  could  not  put  his 
finger  on  anything  to  clearly  corroborate  his  story  or 'fix 
the  time  of  fact  of  payment  which  he  alleged  he  had  made. 

There  is  no  record  indeed  of  his  having  the  note  except 
an  entry  made  two  months  at  least  after  the  Thompson 
account  seems  to  have  been  closed,  and  that  is  an  entry  in 
his  register  of  bills  for  collection,  of  this,  and  two  notes  of 
another  party  upon  which  he  seems  to  have  placed  accord- 
ing to  his  evidence  little,  if  any,  value. 

His  story  of  how  they  came  to  be  there  recorded  sug- 
gests rather  he  had  found  himself  possessed  of  things  he 
had  forgotten. 

He  says  he  had  continued  to  press  Thompson  for  pay- 
ment, but  it  never  seems  to  have  occurred  to  him  to  de- 
mand payment  of  this  note  (a  stale  security  when  got  by 
him)  from  the  maker  for  four  months  after  getting  it  and 
for  two  months  after  it  was  placed  among  bills  for  collec- 
tion. Why?  What  was  he  afraid  of?  It  was  a  demand 
note,  a  class,  he  admits,  they  would  not  deal  in  usually. 

He  admits  he  knew  the  Union  Bank  might  have  de- 
manded it  and  thus  rendered  it  an  overdue  bill  when  he 
got  it,  yet  he  never  inquired  as  to  the  fact. 

Why  did  he  so  shut  his  eyes?  He  seeks  to  claim  it  as 
collateral.  He  tells  three  times  over  the  story  of  how  he 
got  it. 

The  first  time  be  says: — 

"  I  told  him  if  he  would  go  to  the  Union  Bank  and  bring 
the  note  in  I  would  pay  the  Union  Bank  and  hold  it  against 
everything  he  owed  us.^' 

I^ot  a  word  in  this  as  to  future  advances,  yet  he  thinks 
it  was  on  the  18th  of  May  and,  after  more  dealings  mean- 
time the  account  closed  the  end  of  June. 

We  have  no  explanation  beyond  the  ledger  debiting 
after  the  18th  May  of  items  amounting  to  a  total  of  four 
to  five  hundred  dollars  and  discounts  crediting  to  amount 
of  eight  hundred  dollars  and  yet  a  gradually  rising  debit 

balance. 

What  right  could  he  have  on  such  a  statement  of  how 
he    was  to  have  held  it  to  apply  it  to  these  dealings? 
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Besides^  it  is  rather  curious  he  does  not  venture  there  to 
swear  Thompson  agreed  to  what  he  said.  It  is  left  in  a 
case  of  this  kind  to  mere  inference  or  surmise  which  might 
be  most  misleading. 

On  the  second  version  of  the  story  in  reply  to  the 
learned  trial  Judge  interrogating  him  as  to  what  took  place, 
he  is  still  more  vague  and  does  not  refer  to,  holding  it  as 
collateral  to  anything. 

If  this  version,  as  it  stands,  is  the  true  statement,  then 
he  had  no  right  to  hold  it  for  anything  but  the  advance 
proposed  to  redeem  it  by  the  Union  Bank. 

It  is  quite  consistent  with  the  idea  of  a  mere  hope  that 
something  more  than  expressly  stipulated  for  might  come 
from  its  collection. 

On  a  third  attempt  to  explain  the  transaction  in  answer 
to  the  learned  trial  Judge  asking  him  to  state  what  took 
place  when  Thompson  delivered  the  note,  he  repeats  the 
story,  of  Thompson's  having  been  pressed  by  the  Union 
Bank  and  wanting  money  to  pay  it  off  and  take  the  note 
and  then  adds :  "  I  asked  him  if  he  would  give  it  to  me  as 
collateral  for  all  he  owed  me  and  he  said  yes,''  and  pro- 
ceeded to  speak  of  a  lot  of  things  to  remember,  etc. 

I  have  compared  this  statement  with  the  answer  given 
to  the  identical  question  pome  time  before. 

They  do  not  look  much  alike.  The  learned  Judge  saw 
the  witness,  and  was  in  an  infinitely  better  position  than  I 
am  to  draw  the  proper  conclusion  to  be  drawn  from  varia- 
tions of  the  story. 

There  was  a  statement  also  made  by  the  witness  between 
his  first  statement  to  his  own  counsel  and  the  first  statement 
to  the  learned  trial  Judge  in  which  he  refers  to  a  note  of 
another  party  for  which  Thompson  was  responsible  and  he 
says,  speaking  of  what  he  held  this  note  for:  **  There  was  a 
note  of  a  man  named  Williams  whom  T  did  not  consider 
good  and  I  told  him  so,  and  I  told  him  I  wanted  collateral 
for  that." 

This  is  not  introduced  in  any  of  the  other  three  state- 
ments I  have  referred  to. 

I  cannot  help  observing  that  in  each  of  these  three 
versions  which  I  have  specially  referred  to,  the  witness 
uniformly  states  the  facts  relative  to  the  Union  Bank  hold- 
ing the  note  for  a  hundred  dollars  and  pressing  for  payment, 
and  Thompson  needing  funds  to  pay  it  off,  in  substantially 
the  same  terms,  but  where,  speaking  of  the  question  of 
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holding  the  note  for  collateral  purposes,  the  story  varies 
most  remarkably. 

Again  the  whole  business  is  in  one  place  alleged  to  have 
taken  place  in  one  day.  He  did  not  know  Willson.  He 
says  one  place  as  follows: — 

"  Q.  Did  you  make  any  inquiries  as  to  who  Willson  was, 
when  you  took  this  note?    A.  Yes. 

Q.  Did  you  know  beforehand  who  he  was?  A.  I  don^t 
know  that  I  did^  I  don't  remember  whether  the  question 
ever  came  up. 

Q.  So  you  knew  of  no  transaction  with  Willson  until 
tliis  came  up?    A.  That's  all." 

The  desperate  financial  condition  in  which  Thompson 
was,  he  admits  knowing  all  about,  from  Thompson's  telling 
him  in  confidence. 

It  was  hopeless  to  have  expected  anything  from  him 
and  yet  this  stale  demand  note  is  not  demanded  until  after 
Thompson  had  made  an  assignment  for  the  benefit  of  his 
creditors  to  this  witness,  and  as  I  infer,  had  left  the  country 
or  at  all  events  that  part  of  the  country. 

The  exact  date  of  his  leaving  is  not  fixed,  but  the  wit- 
ness says: — 

^^Q.  Or  whether  it  would  become  due  upon  demand? 
A.  When  I  presented  it  at  the  Bank  of  Montreal  at  Port 
Arthur,  I  protested  it. 

Q.  How.  long  after  Thompson  went  away  was  it  you  de- 
posited it  at  the  Bank  of  Montreal?  A.  I  could  not  say; 
a  short  time  afterward.'* 

The  estate  realised  about  three  cents  on  the  dollar- 
The  note  was  a  demand  note  filled  up  by  Thompson  and  was 
about  a  year  old  when  appellants  got  it,  then  stamped  on 
its  face  with  the  Union  Bank,  "  B.C.''  stamp. 

I  cannot  held,  under  such  circumstances  as  shewn 
throughout  in  the  evidence  T  have  referred  to  and  other 
evidence  in  the  case,  that  the  learned  trial  Judge  erred  in 
bis  finding,  from  which  I  have  quoted  above.  T,  therefore, 
think  the  appeal  should  be  dismissed  with  costs. 

Hon.  Mr.  Justice  Duff: — I  think  this  appeal  should 
be  dismissed  on  the  ground  that  the  promissory  note  sued 
upon  was  a  simple  forgery  and  that  the  appellants  are  not 
within  the  protection  of  sees.  31  and  32'  of  the  '^  Bills  of 
Exchange  Act.'' 
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I  agree  with  the  trial  Judge  and  the  majority  of  the 
Court  of  Appeal  that  Thompson  had  possession  of  the  paper 
entrusted  to  him  by  the  respondent  as  custodian  only  and 
that  he  had  no  kind  of  authority  to  convert  it  into  a  nego- 
tiable instrument  for  any  purpose  whatever.  I  think  sees. 
31  and  32  of  the  "Bills  of  Exchange  Acf  have  no  ap- 
plication to  such  a  case;  that  their  operation  is  confined  to 
those  cases  in  which  there  is  a  limited  authority  to  convert 
a  signature  attached  to  a  blank  paper  into  a  negotiable 
instrument  or  to  convert  an  incomplete  instrument  into  a 
complete  instrument  and  that  authority  has  been  exceeded 
or  abused. 

The  design  and  effect  of  the  sections  in  question  are,  I 
think  (if  I  may  say  so  with  respect),  stated  with  accuracy 
by  Fletcher  Moulton,  L.J.,  in  Smith  v.  Prosser,  [1907]  2  K- 
B.  735,  at  pp.  753  and  754,  in  these  words: — 

"  In  other  words,  both  the  common  law  and  the  statute 
realised  the  possibility  of  two  rival  dangers — on  thf»  one 
hand,  a  person  who  did  nothing  more  than  sign  a  blank 
stamped  paper  might  find  himself  in  the  position  of  being 
a  maker  of  a  bill  or  note;  on  the  other  hand,  a  man  might 
issue  an  incomplete  bill  or  note  and  place  it  in  the  hands 
of  an  agent  with  a  limited  authority  to  fill  it  up,  and  the 
agent  might  fill  it  up  without  due  regard  to  the  limitations 
of  his  authority  and  put  it  in  circulation  and  thereby  injure 
innocent  persons.  They,  therefore,  drew  the  line  as  regards 
protection  of  third  parties  in  the  following  very  reasonable 
and  intelligible  way:  If  the  signer  intended  it  to  become 
a  bill,  it  was  for  him  to  see  that  it  was  issued  in  accordance 
with  his  intentions,  and  if  he  did  not  do  this,  third  parties 
would  not  be  affected;  on  the  other  hand,  if  he  did  not 
intend  it  to  become  a  bill,  there  would  be  no  such  duty  in- 
cumbent upon  him,  and  he  would  be  in  the  same  position 
as  if  he  had  signed  it  as  an  autograph.  There  would,  in 
that  case,  be  no  animus  emittendi,  and  he  would,  therefore, 
not  be  liable  for  the  act  of  a  bailee  who  turned  the  docu- 
ment into  a  negotiable  instrument.  The  present  case 
sharply  raises  the  question  of  the  line  of  demarcation,  and, 
as  I  think  that  the  signed  forms  were  in  the  possession  of 
Telfer,  as  custodian  only,  and  not  as  the  defendant's  agent 
with  an  intention  on  the  defendant's  part  that  he  should 
issue  fhem  as  promissory  notes,  the  defendant  is  not 
estopped  from  saying  that  he  was  not  the  maker  of  the  notes 
Filed  upon. 

YOU  21  aw.B.  NO.  2— 9a 
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Mr.  Bicknell,  in  his  able  argument,  naturally  invoked 
the  famous  dictum  of  Ashurst,  J.,  in  LicJcbarrow  v.  Mason, 
4  Bro.  P.  C.  57;  1  R.  E.  425.  But  that  dictum  can  be  safely 
made  the  ground  of  decision  in  particular  cases  only  in  so 
far  as  it  has  taken  shape  in  the  form  of  a  definite  principle 
of  law.  Farquharson  v.  King,  [1901]  2  K.  B.  697,  at 
pp.  336  and  337;  Rimmer  v.  Webster,  [1902]  2  Ch.  163, 
at  p.  169 ;  Scholfield  v.  Landesborough,  [1896]  A.  C.  514, 
at  pp.  521  and  522;  Colonial  Bank  v.  Marshall,  [1906]  A. 
C.  559,  at  p.  565;  Imperial  Bank  v.  Bank  of  Hamilton, 
[1903]  A.  C.  49,  at  p.  54:— 

"My  Lords,"  said  Ix)rd  Cairns,  in  Cundy  v.  Lindsay, 
3  App.  Cas.  459,  at  p.  463,  "You  have  in  this  case  to  dis- 
charge a  duty  which  is  always  a  disagreeable  one  for  any 
Court,  namely,  to  determine  as  between  two  parties,  both  of 
whom  are  perfectly  innocent,  upon  which  of  the  two  the  con- 
sequences of  a  fraud  practised  upon  both  of  them  must  fall. 
My  Lords,  in  discharging  tliat  duty,  your  Lordships  can  do 
no  more  than  apply  rigourously  the  settled  and  well  known 
rules  of  law.'* 

Two  further  points  require  notice.  First,  as  to  estoppel, 
it  is  very  clearly  shewn  in  the  judgment  of  Mr.  Justice  Mac- 
laren  that  the  appellants  have  suffered  no  prejudice  in  con- 
sequence of  the  respondent's  silence  after  becoming  aware  of 
the  forgery,  the  appellants  cannot  succeed  on  that  basis. 
Secondly,  as  Thompson  neither  intended  nor  professed  either 
in  committing  the  forgery  or  in  negotiating  the  forged  in- 
strument to  be  acting  for  the  respondent,  the  doctrine  of 
ratification  by  acquiescence  alone  has  no  application.  Hebert 
V.  La  Banque  Nationale,  40  Can.  S.  C.  R.  458 ;  Keighley  v. 
Vurant,  [1901]  A.  C.  240,  at  pp.  246  and  247. 

Hon.  Mb.  Justice  Anolin  : — The  material  facts  of  this 
case  and  the  substance  of  the  evidence  bearing  upon  them 
are  fully  and  satisfactorily  set  out  in  the  judgment  of  the 
learned  Chief  Justice  of  Ontario  and  Maclarefi,  J.A.,  24 
Ont.  L.  E.  122.  The  evidence  is  most  unsatisfactory  on  the 
two  principal  questions  of  fact  involved — ^the  one,  whether 
the  blank  note  form  with  his  signature  upon  it  was  handed 
by  the  defendant  to  his  agent  Thompson  merely  as  a  de- 
pository or  custodian,  with  instructions  not  to  fill  it  in  or 
use  it  in  any  way  until  directed  to  do  so  by  the  defendant, 
or  whether,  without  any  further  assent  of  the  defendant,  he 
had  some  authority  to  fill  it  in  and  to  use  it  on  the  defend- 
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anfs  account;  and  the  other^  whether  the  plaintiffs  took  the 
note  with  serious  suspicions  of  Thompson's  good  faith,  which 
they  made  no  effort  to  dear  up,  thus  failing  to  discharge  the 
burden  cast  upon  them  by  sec.  68  of  the  ^^  Bills  of  Exchange 
Act/'  It  would  perhaps  be  difiBcult  to  say  upon  which  point 
the  evidence  is  less  convincing.  The  observations  upon  it  of 
the  learned  Judge  of  the  Court  of  Appeal  are  fully  justified. 

But  on  the  question  of  the  nature  of  Thompson's  man- 
date in  respect  of  the  paper  signed  in  blank  which  was  en- 
trusted to  him,  although  as  a  trial  Judge  I  should  probably 
have  found  against  the  defendant,  for  the  reasons  given  by 
Moss,  C.J.O.  and  Maclaren,  J.A.  I  am  of  the  opinion  that 
the  finding  of  Clute,  J.,  that  Thompson  was  a  mere  custodian 
of  it  with  no  authority  to  use  it  until  directed  to  do  so  by 
the  defendant  was  rightly  aflBrmed  in  appeal.  Moreover, 
where  such  a  judgment  has  been  aflSrmed  by  a  provincial 
apellate  Court  it  is  the  settled  practice  of  this  Court  to 
decline  to  interfere  unless  the  appellant  clearly  denaonstrates 
that  the  conclusion  reached  is  absolutely  wrong.  Welter  v. 
McDonald,  43  Can.  S.  C.  R.  85;  Mayrand  v.  Dussault,  38 
Can.  S.  C.  R.  460,  465 ;  Matthews  v.  Bouchard,  28  Can.  S.  C. 
R.  580.  See,  too,  Johnston  v.  O'Neil,  [1911]  A.  C.  552,  at 
p.  578,  per  Lord  Macnaghten.  In  their  attempt  to  perform 
that  di£5cult  task  the  present  appellants  have  not  succeeded. 

As  a  mere  custodian  of  the  paper,  Thompson,  in  fraudu- 
lently filling  it  in  and  using  it,  did  not  merely  abuse  or  ex- 
ceed his  authority;  he  acted  without  any  authority.  In 
either  case  at  common  law  the  defendant  could  be  made 
liable  only  by  estoppel:  Nash  v.  De  Freville  [1900]  2  Q.  B. 
72,  89.  But  the  estoppel  against  the  principal  which  arises 
in  a  case  of  abuse  or  excess  of  authority  by  his  agent — 
of  which  Lloyd's  Bank,  Limited  v.  CooJce,  [1907]  1  K.  B. 
794,  furnishes  a  recent  instance — lacks  its  essential  basis 
where  the  alleged  agent,  entirely  without  authority,  disposes 
of  a  non-negotiable  security  or  fills  in  and  disposes  of  a  docu- 
ment thus  converted  by  his  wrongful  act  into  what  is  in 
form  a  negotiable  instrument.  In  order  to  sustain  the  con- 
fidence of  the  commercial  community  in  the  title  obtained 
by  the  bona  fide  holder  of  a  negotiable  instrument,  it  has 
been  conclusively  established  that,  if  the  maker  or  owner  of 
it  entrusts  it  in  complete  and  negotiable  form  to  a  broker  or 
agent,  a  person  taking  it  from  him  for  value  and  in  good 
faith — although  in  parting  with  it  he  acts  without  any 
authority  or  in  breach  of  express  instructions — acquires  an 


136  THE  ONTARIO  WEEKLY  REPORTER,       [vOL.  21 

incontestable  title  and  right  of  property.  London  Joint 
Stock  BanJc  v.  Simmons,  [1892]  A.  C.  201.  But  the  per- 
son who  merely  deposits  with  a  custodian  a  blank  form  of 
note  bearing  his  signature  does  not  issue  it  "intending  it 
to  be  used."  Baxendaie  v.  Bennett,  3  Q.  B.  D.  525,  531-2. 
The  deposit  is  in  fact  of  a  non-negotiable  document  and, 
therefore,  does  not  ^'contain  any  invitation  to  any  other 
member  of  the  community  to  do  any  act  from  which  a  duty 
to  him  can  be  inferred.'*  Lloyd's  v.  Orace,  Smith  &  Co,, 
ri911]  2  K.  B.  489,  at  pp.  509-10:— 

It  is  of  the  very  essence  of  the  liability  of  a  person  sign- 
ing a  blank  instrument  that  the  instrument  should  have  been 
handed  to  the  person  to  whom  it  was  in  fact  handed,  as  an 
agent  for  the  purpose  of  being  used  as  a  negotiable  instru- 
ment and  with  the  intention  that  it  should  be  issued  as  such. 

Smifh  V.  Prosser/  [1907]  2  K..B.  735,  at  p.  744,  per 
Vaughan  Williams,  L.J. : — 

"  The  promissory  notes  never  became  negotiable  instru- 
ments, the  reason  being  that  the  defendant  never  issued  them 
nor  authorized  any  one  else  to  issue  them  as  negotiable  in- 
struments." 

Ibid,  per  Buckley,  L.J.,  at  p.  755: — 

"  If  we  are  to  measure  the  estoppel  by  the  physical  pos- 
sibility of  deception,  sec.  20  of  the  '  Bills  of  Exchange  Act ' 
(our  sec.  31),  would  contain  something  which  would  be 
absolutely  irrelevant,  and  which  yet  is  made  a  condition  of 
the  section  being  applicable.  That  section  commences  with 
the  words:  'Where  a  simple  signature  on  a  blank  stamped 
paper  is  delivered  by  the  signer  in  order  that  it  may  be 
converted  into  a  bill;'  in  other  words,  the  intention  that  it 
shall  be  converted  into  a  bill  is  made  a  condition  of  the 
operation  of  the  section.  In  my  opinion  sec.  20  is  based 
upon  the  doctrine  of  common  law  estoppel  as  it  existed  at 
the  date  of  the  Act,  and,  therefore,  the  presence  of  the  con- 
dition as  to  its  operation  shews  that  the  Legislature  realized 
that  the  intention  that  the  document  should  be  converted 
into  a  bill  of  exchange  was  essential  in  order  to  render  the 
maker  liable.  In  other  words,  both  the  common  law  and  the 
statute  realized  the  possibility  of  twd  rival  dangers — on  the 
one  hand,  a  person  who  did  nothing  more  than  sign  a  blank 
stamped  paper  might  find  himself  in  the  position  of  being 
the  maker  of  a  bill  or  note ;  on  the  other  hand,  a  man  might 
issue  an  incomplete  bill  or  note  and  place  it  in  the  hands  of 
an  agent  with  a  limited  authority  to  fill  it  up,  and  the  agent 
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might  fill  it  up  without  due  regard  to  the  limitations  of 
his  authority  and  put  it  in  circulation  and  thereby  injure  in- 
nocent persons.  They^  therefore^  drew  the  line  as  regards 
the  protection  of  third  parties  in  the  following  very  reason- 
able and  intelligible  way :  if  the  signer  intended  it  to  become 
a  bill^  it  was  for  him  to  see  that  it  was  issued  in  accordance 
with  his  intentions,  and  if  he  did  not  do  this,  third  parties 
would  not  be  affected ;  on  the  other  hand,  if  he  did  not  in- 
tend it  to  become  a  bill,  there  would  be  no  such  duty  incum- 
bent upon  him,  and  he  would  be  in  the  same  position  as  if  he 
had  merely  signed  it  as  an  autograph.  There  would  in  that 
case  be  no  animus  emiUendi  and  he  would,  therefore,  not 
be  liable  for  the  act  of  a  bailee  who  turned  the  document 
iiito  a  negotiable  instrument.'^ 

Ibid,  per  Fletcher  Moulton,  L.J.,  at  pp.  753-4: — 

"  Although  Smith  v.  Prosser,  [1907]  2  K.  B.  735,  might 
undoubtedly  have  been  disposed  of  on  other  grounds,  we 
must  accept  it  as  an  authority  for  the  propositions  of  law 
on  which  the  Lords  Justices  have  seen  fit  to  rest  their  opin- 
ions. New  South  Wales  Taxation  Commissioners  v.  Palmer, 
[1906]  A.  C.  179,  184.'^ 

Apart  from  the  effect  of  the  proviso  to  sec.  32,  upon 
which  great  stress  was  laid  in  argument,  the  case  against  the 
defendant  fails. 

Assuming  the  plaintiffs  to  be  '^holders  in  due  course," 
I  agree  with  the  construction  put  upon  that  proviso  by  Mac- 
laren,  J. A.,  who  said: — 

"It  is  argued  that  here  the  plaintiff  can  recover  as  a 
holder  in  due  course  under  the  proviso  of  sec.  32,  which  pro- 
vides that  'if  any  such  instrument  after  completion  is 
negotiated  to  a  holder  in  due  course,  it  shall  be  valid  and 
effectual  for  all  purposes  in  his  hands,  and  he  may  enforce  it 
as  if  it  had  been  filled  up  within  a  reasonable  time  and 
strictly  in  accordance  with  the  authority  given.'  It  will  be 
observed  that  this  applies  only  'to  any  such  instrument," 
that  is,  to  such  instrument  as  is  mentioned  in  sec.  31,  and 
one  which  has  been  '  delivered  by  the  signer  in  order  that  it 
may  be  converted  into  a  bill,'  and  does  not  apply  to  an  in- 
strument like  this,  delivered  to  a  bailee  or  custodian  merely 
to  be  held  until  further  instructions  are  received  from  the 
signer.  It  is  not  pretended  that  such  instructions  were  ever 
given,  so  that  the  instrument  never  became  a  note  for  want 
of  a  proper  delivery." 
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I  concur  in  the  opinion  of  the  majority  of  the  learned 
Judges  of  the  Court  of  Appeal  that  ^  there  is  nothing  in  the 
subsequent  conduct  of  the  defendant  to  create  liability/' 
either  by  ratification  or  by  estoppeL 

The  appeal^  in  my  opinion,  fails. 

Hon.  Mb.  Justicb  Brodeub  : — I  concur  in  the  views  ex- 
pressed above  by  Mr.  Justice  Anglin. 

Appeal  dismissed  with  costs. 

J.  E.  Swinburne,  for  the  appellants. 
T.  H.  Lennox,  for  the  respondent. 


divisional  court. 

February  9th,  1912. 
DE  STRUVE  V.  McGUIEE. 

Intonating  Liquors — Action  against  Hotel  Keeper  for  Death  of  In- 
toxicated Person—Under  R,  8.  0.  (1897),  ch.  245,  sec.  122  — 
Liahility  of  Hotel  Keeper  for  Sale  hy  Bartender, 

An  action  under  sec.  122  of  the  Liquor  License  Act,  R.  S.  O.  cb. 
245,  by  the  administrators  of  the  estate  of  John  Pundzius,  deceased, 
for  damages  for  the  death  of  the  said  John  Pundzius. 

Teetzel,  J.,  held,  25  O.  L.  R.  87,  20  O.  W.  R.  374,  that  the  evi- 
dence shewed  that  the  proximate  cause  of  the  death  was  from  being 
intoxicated  caused  by  excessive  driulsing  in  defendant's  hotel,  and 
under  authority  of 

Scott  V.  Sheppard,  2  W.  Bl.  892,  1  Smith,  L.  0.  11th  ed.  464, 
defendants  were  liable.  Damages  assessed  at  $500.  Costs  on.  H.  G. 
scale. 

Divisional  Ck)UBT  dismissed  defendant's  appeal  with  costs. 

An  appeal  hy  the  defendants  from  a  judgment  of  Hon. 
Mr.  Justice  Teetzel,  20  0.  W.  R.  374,  25  0.  L.  R.  87. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchford  and  Hon. 
Mr.  Justice  Middleton. 

J.  Haverson,  K.C.,  for  the  defendants,  appellants. 
G.  H.  WatPon,  K.C,  for  the  plaintiff,  respondent. 

Their  Lordships  (V.V.),  at  the  close  of  the  argument 
dismissed  defendants'  appeal  with  costs. 
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Hon.  Mr.  Justice  Middleton.        January  23rd,  1912. 

GEEEE  y.  GEEEE.  ' 

Action — Btay  of  Proceedings — Action  Pending  in  Foreign  Court  — 
Parties  and  Causes  not  Identical — Trust  Account — Payment  — 
Pleading — Motion  to  Strike  out  Statement  of  Claim  Dismissed — 
Costs  to  Plaintiff. 

« 

Motion  by  the  defendant,  A.  B.  Greer,  to  stay  this 
action  pending  the  trial  of  an  action  in  Arkansas,  and  in 
the  alternative  for  an  order  striking  out  paragraphs  9c 
and  9d,  of  the  statement  of  claim  on  the  ground  that  ac- 
cording to  the  law  of  Arkansas  the  plaintiff  has  no  right  to 
maintain  this  action. 

B.  Bayly,  K.C.,  for  the  applicant. 

G.  N.  Weekes,  for  the  plaintiff. 

T,  G.  Meredith,  K.C.,  for  the  B.  W.  Greer  estate. 

J.  B.  McKillop,  for  W.  H.  Wigmore. 

Hon.  Mr.  Justice  Middleton: — The  allegations  in 
the  statement  of  claim,  so  far  as  now  material,  are  that 
certain  lands  in  Arkansas  were  held  by  the  late  B.  W. 
Greer  in  trust  for  the  laite  J.  H.  Greer  and  A.  B.  Greer. 
Some  of  these  lands  were  sold  and  the  proceeds  were  re- 
ceived by  B.  W.  Greer  and  deposited  in  the  bank  account 
of  the  firm  of  which  he  and  Wigmore  are  partners.  The 
unsold  lands  were  conveyed  to  A.  B.  Wigmore  in  trust. 

The  executor  of  J.  H.  Greer  now  seeks  an  account  and 
payment* 

The  action  in  the  Arkansas  Court  is  not  by  the  same 
plaintiff.  The  beneficiaries  under  the  will  of  J.  H.  Greer, 
claiming  as  his  heirs,  allege  the  trust  and  ask  that  it  may  be 
declared. 

The  question  of  law  suggested  is  this: — 

J.  H.  Greer,  domiciled  in  Ontario,  by  his  wiU  appointed 
M.  A.  Greer  and  M.  H.  Greer  his  executors  and  devised  his 
property  real  and  personal  to  them  in  trust. 

M.  H.  Qreer  renounced  and  probata  issued  to  M.  A. 
Greer  alone.  This  probate  has  been  recognised  by  the 
Arkansas  Courts. 

M.  H.  Greer  disclaimed  as  trustee  and  refused  to  act. 
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It  is  said  that  according  to  the  law  of  Arkansas  where 
the  land  is^  when  one  of  two  trustees  disclaims  the  land 
does  not  vest  in  the  other.  The  affidavit  is  not  candid 
because  it  does  not  go  on  to  explain  what  should  be  done. 
I  would  infer  that  a  new  trustee  to  take  the  place  of  the 
disclaiming  trustee  should  be  appointed. 

I  cannot  see  what  this  has  to  do  with  either  action. 
The  land  is  vested  in  A.  B.  Greer  and  it  is  asked  that  he  be 
declared  a  trustee. 

So  far  as  accounting  is  concerned,  the  Court  here  is  by 
no  means  impotent,  and  if  necessary  a  new  trustee  can  be 
appointed  so  that  the  defendants  can  be  adequately  pro- 
tected. 

So  far  from  being  any  reason  for  the  staying  of  the 
action,  the  ground  suggested  is  so  flimsy  and  dilatory 
merely,  that  it  affords  the  strongest  reason  for  allowing  the 
action  to  proceed. 

The  motion  against  the  statement  of  claim  as  pointed 
out  on  the  argument  is  misconceived  because  the  rules 
only  contemplate  a  motion  based  on  the  pleading  itself,  but 
,quite  apart  from  that  from  what  has  been  said  indicates 
that  this  may  be  found  to  be  no  defence  at  all.  I  do  not 
determine  this  as  much  clearer  evidence  as  to  the  law  of 
Arkansas  must  be  given. 

Motion  dismissed.     Costs  to  the  plaintiff  in  any  event. 

Defences  to  be  filed  in  4  days. 
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Hon.  Mr.  Justice  Middleton.        February  9th,  1912. 

DURYEA  V.  KAXJFMAK 

Patents — Invention  for  Perfecting  Starch  Products — Patents  Secured 
in  Canada  and  the  United  States — Affreements  Oral  and  Written 
icith  Company — Plaintiff  Alleged  he  had  Performed  all  that  he 
was  Bound  to  do  under  Agreements — That  Defendant  Company 
had  Taken  Advantage  of  his  Discoveries  but  Refused  to  Carry 
out  their  Obligations — Action  for  Breach  of  Contract,  an  Account 
of  Profits f  an  Injunction  against  Infringement  of  Patents f  for 
Royalties  and  a  Declaration  that  Defendants  toere  not  Entitled 
to  make  use  of  his  Inventions, 

Middleton,  J.,  found  in  favour  of  plaintiff  and  entered  judgment 
for  $4,926.53.  CJase  of  facts  and  evidence.  See  S.  C.  16  O.  W.  R. 
57.  800,  913 ;  17  O.  W.  R.  626,  1055. 

X.  W.  Bowell,  K.C.,  and  Casey  Wood,  for  the  plaintifi. 

D.  L.  McCarthy,  K.C.,  and  Frank  McCarthy,  for  the 
defendants. 

Hon.  Mr,  Justice  Middleton: — It  has  taken  four 
weeks  to  try  this  action,  and,  though  assisted  by  able  coun- 
sel, the  task  of  reducing  the  mass  of  evidence  given  at  the 
hearing  to  anything  like  hannony  and  order  is  not  easy. 

The  contest  is  really  between  Duryea  and  the  Edwards- 
burg  Starch  Company.  The  position  of  Kaufman  gives 
rise  to  questions  of  difficulty  and  importance  but  these  are 
quite  subsidiary  to  the  main  contest  and  I  place  these  on 
one  side  for  the  present.  Out  of  the  relationship  of  the 
parties  arising  from  the  elaborate,  and  in  some  respects  not 
easily  understood,  agreement  of  24th  January,  1906,  and  a 
subsequent  agreement  or  rather  series  of  agreements  made 
in  November  or  December,  1908,  and  not  reduced  to  writ- 
ing, have  arisen  a  number  of  disputes  which  can  be  best 
understood  if  the  scope  of  the  agreement  as  a  whole  is  first 
grasped. 

Duryea  is  a  chemist,  for  many  years  intimately  con- 
nected with  the  manufacture  of  starch  and  starch  products 
in  the  United  States. 

The  Edwardsburg  Company  manufacture  starch  and 
starch   products   in    Canada.    Their   main    works    are    at 
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Cardinal.  Mr.  Benson  is  the  jH'esident  and  managing  direc- 
tor of  this  company^  and  throughout  the  transactions  acted 
for  it. 

Duryea,  having  great  skill  and  knowledge  of  starch  pro- 
cesses and  having  then  patented  certain  processes  and  hav- 
ing then  under  way  certain  investigations  which  he  looked 
upon  as  likely  to  result  in  further  patentable  inventions 
sought  an  opportunity  for  research  and  for  the  exploiting 
of  his  inventions  in  such  a  way  and  on  such  a  scale  as  would 
demonstrate  their  value.  The  American  starch  industry 
is  so  vast  that  any  improvement  which  can  b^  covered  hy  a 
patent,  if  demonstrated  to  be  of  commercial  value  means 
a  fortune  to  the  -inventor. 

To  secure  this  opportunity  he  sought  an  agreement  with 
the  company.  The  company  on  its  part  desired  to  have  the 
assistance  of  this  expert  chemist  and  desired  to  improve 
the  quality  of  its  output  particularly  in  the  manufacture 
of  starch  synips  or  glucose. 

The  agreement  which  resulted  recites  that  Duryea  *'  re- 
presents that  to  the  best  of  his  belief  he  owns  and  possesses 
certain  Canadian  patents,  special  processes,  products,  know- 
ledge and  skill  pertaining  to  the  starch  and  starch  syrup 
industry  which  he  wishes  to  commercially  exploit  in  Can- 
ada/' and  that  the  company  '^desires  to  acquire  the  Can- 
adian rights  and  benefits  of  the  said  patents,  special  pro- 
ducts, knowledge  and  skill  .*'  It  is  then  agreed  that  the 
company  shall  furnish  and  supply  Duryea  ^'  with  suitable 
manufacturintr  and  other  facilities  necessary  for  the  said 
Canadian  exploitation,"  and  that  Duryea  '^  shall  give  to  the 
company  the  iise  and  benefit  of  said  patents  and  shall  dis- 
close, establish,  develop  and  apply  said  patents,  special 
processes,  products,  knowledge  and  skill  for  the  benefit  of 
the  company  according  to  the  following  conditions  and 
terms/'  Then  there  follows,  under  the  heading  of  "  con- 
ditions '^  ten  sections  each  subdivided  into  clauses  defining 
the  precise  terms  and  limitations  of  this  general  bargain. 
Some  of  these  "conditions^'  must  be  considered  in  detail 
when  the  controversy  is  developed.  At  present  T  propose 
to  mention  them  in  a  general  way  only. 

Section  I.  deals  with  the  obligations  of  the  company 
under  its  agreement  to  supply  ''  suitable  manufacturing  and 
other  facilities.** 

By  clause  1,  Space,  machinery,  &c.,  are  to  be  supplied 
for  the  operation  of  the  processes  already  patented,  i.e.. 
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modified  starch,  small  granule  maize  starch,  (the  latter  at 
the  option  of  the  company.)  ' 

By  clause  2.  Duryea  is  to  instal  the  necessary  plant  to 
manufacture  600,000  IBs.  annually  of  modified  starch.  The 
plant  to  be  his  property  till  he  is  reimbursed  the  cost. 

By  clause  3.  This  reimbursement  must  be  made  by  1st 
October,  1908,  should  the  company  desire  to  continue  to 
manufacture  modified  starch  under  Duryea^s  process  or  to 
u?e  his  apparatus. 

Clause  4  relates  to  small  granule  maize  starch  and  is 
of  no  importance  in  this  litigation  as  the  company  elected 
under  the  option  in  clause  1  not  to  proceed  with  its  exploit- 
ation. 

Clause  5  makes  it  plain  that  the  compcmy  need  not 
manufacture  under  these  processes  unless  it  so  desires. 

Section  II.  provides  for  the  establishment  of  a  private 
laboratory  for  Duryea.  This  was  to  be  free  from  intrusion 
by  the  company^s  employees  and  to  be  installed  by  Duryea 
at  his  own  expense.  This  section  relates  to  one  important 
minor  issue  to  be  dealt  with  later. 

Section  III.  deals  with  the  development  of  the  starch 
syrup  processes  and  is  of  importance. 

By  clause  1  Duryea  is  to  complete  his  starch  syrup 
proeesFCP  in  hi?  private  laboratory. 

By  clause  2  (which  must  be  considered  in  detail  here- 
after) upon  a  successful  demonstration  in  the  laboratory,  a 
commercial  demonstration  is  to  be  had  at  Mr.  Duryea's 
expense,  and  if  the  company  decide  to  manufacture  they 
must  reimburse  him  the  cost  of  apparatus  installed  for  the 
purpose  of  that  test. 

By  clause  3  the  company  may  require  Duryea  to  instal 
apparatus  for  commercial  manufacture. 

By  clause  4.  If  company  does  not  desire  after  demon- 
stration to  manufacture  then  they  forego  rights  in  process. 

By  clause  5.  If  the  company  regard  the  process  as 
commercially  successful  then  they  may  acquire  Canadian 
rights.  This  right  to  be  exercised  in  3  months  after  de- 
mand. 

By  clause  6  (which  must  also  be  considered  later). 
The  company  have  the  right  to  acquire  the  Canadian  rights 
agreeing  to  pay  royalty. 

Section  IV.  provides  for  the  employment  by  Duryea  of 
an  assistant  chemist.  This  question  of  a  confidential  as- 
sistant was  the  rock  upon  which  the  amicable  relationship 
of  the  parties  was  wrecked. 
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Section  V.  deals  with  Duryea^s  obligation  in  the  manu- 
facture of  his  special  products  or  the  company's  obligations 
in  marketing. 

By  clause  1  Duryea  guarantees  satisfactory  results. 
Upon  breach  of  this  guarantee  he  may  be  dismissed. 

By  clause. 2.  Duryea  is  given  supreme  authority  in  the 
manufacture  of  these  products  from  cande  ^^rcen  starch 
till  packed  for  market. 

By  clause  3.  The  company  must  use  fair  and  energetic 
trade  methods  to  market.^ 

Section  VI.  Provides  that  the  company  have,  a  general 
right  of  consultation  with  Duryea. 

Section  VII.  Headed  ''  Terms.'' 

Clause  1.  The  contract  is  to  expire  31st  December,  1908. 

Clause  2*.  While  Duryea  is  to  work  zealously,  &c.,  he  is 
not  to  be  continuously  upon  premises.  He  expects  to  be 
absent  "  at  least  eight  weeks  per  year." 

Clause  3.  Duryea  is  to  have  a  salary  of  $2,000  per 
annurtl  and  a  royalty  of  5  cents  per  hundred  pounds  on  all 
special  or  modified  starch  products  in  excess  of  500,000 
lbs.  per  annum. 

Clause  4.  Duryea  shall  have  access  to  books  and  may 
visit  customers  to  promote  sales. 

Clause  5.  All  process  worked  out  during  engagement 
may  be  used  without  remuneration  during  term  of  agree- 
ment. 

Section  VIII.  At  the  expiration  of  agreement  Duryea 
shall  on  certain  terms  convey  Canadian  patents. 

Clause  2.  Company  may  license  use  under  patents  but 
must  then  pay  royalty  on  aggregate  output. 

Clause  3.  Company  may  cease  to  pay  royalty  on  recon- 
veying  to  Duryea. 

Clause  4.  Duryea  may  control  litigation  with  infringers. 

Section  IX.  Company  may  retain  Duryea  after  expiry 
of  agreement  for  1  year  at  $1,000  as  consulting  chemist. 

Section  X.  Agreement  to  bind  assigns  and  provision  for 
strikes. 

In  this  summary  I  have  not  in  any  way  attempted  to 
construe  the  agreement  or  to  deal  with  any  matter  in  con- 
troversv. 

To  imderstand  this  agreement  and  to  appreciate  what 
was  done  under  it,  it  is  necessary  to  know  the  mode  of 
manufacture  of  starch  products  at  that  time  in  general 
use  and  in  use  at  Cardinal. 
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It  is  also  necessary  to  know  something  of  the  condition 
of  the  starch  and  glucose  market  so  as  to  understand  what 
was  aimed  at  hy  the  contemplated  improvements  in  manu- 
facture. 

For  the  American  market  starch  is  almost  exclusively 
made  from  maize,  and  the  evidence  before  me  was  confined 
.  to  the  manufacture  of  com  starch. 

The  com  kernels  are  first  steeped  and  then  crushed  so 
that  the  oily  germs  can  be  removed  and  the  remaining 
material  is  then  ground  and  passed  over  sieves  which  per- 
mit the  starch  granules  to  pass  through  mixed  in  water  a» 
what  is  known  as  *' starch  milk/'  The  tailings  from  the 
sieves  is  known  as  "  wet  feed  '*  or  ^^  slop ''  and  contains  all 
the  coarser  impurities  the  hull  and  fibre  of  the  corn  and 
with  its  fate  we  are  not  concerned. 

The  ''starch  milk''  is  passed  over  "runs"  upon  which 
the  crude  green  starch  is  deposited  by  gravity  and  the  water 
with  any  suspended  impurities  is  drained  off. 

These  "  runs  '^  are  tables  or  flat  troughs  some  5  or  6 
feet  wide  and  200  feet  long  having  a  very  slight  incline. 
The  starch  milk  is  run  on  these  and  passes  the  entire 
length  and  as  the  starch  is  slightly  heavier  than  water  it 
sinks  and  forms  a  deposit  on  the  table  before  the  flowing 
water  reaches  the  end  of  the  run  by  which  time  all  the 
starch  is  supposed  to  be  removed  from  the  milk. 

This  preliminary  process  does  not  become  the  subject 
of  much  consideration  in  the  controversy.  Two  points 
need  to  be  noticed.  The  preliminary  steeping  process  is 
generally  what  is  known  as  an  "acid  steep,"  sulphurous 
acid  being  employed.  This  serves  to  swell  and  soften  the 
grain  so  as  to  facilitate  subsequent  crushing  and  separation 
from  the  germs  and  the  grinding  and  separation  of  the 
granules  from  the  fibre,  &c.,  of  the  grain,  but  the  acid  has 
a  greater  and  very  important  function,  it  renders  soluble 
certain  impurities  and  these  are  dissolved  and  to  some 
extent  removed  in  the  warm  steep  water  and  are  further 
taken  away  in  the  water  used  in  the  washing  in  the  run- 
ning of  the  milk  through  the  sieves  and  over  the  runs. 

The  other  point  to  be  kept  in  mind  is  the  importance 
of  the  starch  granules  being  all  deposited  on  the  run.  If 
for  any  reason  these  fail  to  deposit  they  are  lost. 

The  exact  nature  of  the  starch  granule  is  even  yet  the 
subject  of  some  uncertainty.  The  granules  are  found  as 
part  of  the  contents  of  certain  vegetable  cells.    The  starch 
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granules  obtained  from  various  plants  .differ  in  form  and 
size  and  in  some  other  respects.  The  granules  of  maize 
starch  vary  from  ,  to  in  diameter. 

By  some,  the  granule  is  said  to  be  covered  by  an  en- 
veloping tissue  of  starch  cellulose — some  deny  the  existence 
of  any  separate  enveloping  tissue  and  it  is  clear  that  the 
tissue  if  it  exists  cannot  be  separated  from  the  contents  of 
the  granule  by  any  defined  line  of  cleavage.  This  starch 
cellulose  is  isomeric  with  the  starch. 

The  contents  of  the  granule  are  not  uniform  and  are 
deposited  in  layers  round  a  point  known  as  the  hylum. 
This  point  is  seldom  exactly  at  the  centre  of  the  granule 
and  the  layers  round  it  are  not  of  uniform  thickness. 

When  the  granule  is  examined  under  a  microscope  by 
polarized  light  a-  well  defined  Maltese  cross  is  seen,  the 
central  point  being  the  hylum.  Some  portions  of  the 
granule  are  much  more  soluble  than  others  and  when  the 
granule  is  broken  either  by  heat  or  mechanically  these  first 
pass  into  solution.  So  long  as  the  granule  remains  intact 
practically  no  solution  takes  place. 

Chemically  (according  to  some)  the  starch  granule  con- 
sists of  a  highly  condensed  hexose  carbo-hydrate  having  the 
formula  n  (C,  H^o  O5)  n  having  a  value  of  about  100. 

More  probably  the  granule  is  really  far  more  compli- 
cated and  consists  of  an  aggregation  of  a  very  large  number 
of  somewhat  differing  and  yet  somewhat  similar  substances 
some  of  which  are  anhydride  and  some  of  which  are  slightly 
hydrolysed  and  some  of  which  have  a  much  greater  affinity 
for  water  than  others. 

The  starch  granule  itself  is  in  one  sense  colloidal  or 
pasty  in  its  nature  and  when  heated  it  bursts  and  forms 
a  paste.  For  convenience  this  condition  is  called  starch 
paste  to  distinguish  it  from  the  condition  in  which  the 
granules  still  retain  their  granular  condition. 

There  is  much  room  for  discussion  upon  the  question 
whether  and  if  so  under  what  conditions  these  starchy 
matters  form  a  true  solution  but  this  does  not  affect  the 
result  of  this  inquiry. 

Reverting  now  to  the  starch  granules  deposited  upon 
the  runs.  These  form  the  basis  for  the  manufacture  of 
modified  starch  and  glucose.  If  removed  from  the  run, 
dried  and  " broken'*  the  crude  green  starch  is  the  ^'mill 
starch'*  of  commerce — and  for  long  this  mill  starch  was 
the  end  and  aim  of  the  manufacturer 
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This  mill  starch  waa  used  by  laundries  to  impart  stiff- 
ness to  linen  and  was  also  nsed  by  textile  manufacturers 
for  a  similar  purpose. 

So  long  as  linen  sent  to  a  laundry  was  "  ironed  ^^  by 
hand  this  did  well  enough.  The  starch  was  mixed  with 
water,  some  12-14  oz,  to  the  gallon  and  boikd.  The  linen 
was  dipped  in  this  paste  and  when  ironed  a  glossy  surface 
was  formed. 

When  ''steam"  processes  were  introduced  into  the 
laundry  this  was  found  objectionable.  Starch  from  other 
sources  was  found  to  be  '*  thin  boiling/'*  a  thinner  paste  was 
formed  which  sank  into  the  fabric,  and  on  ironing  the 
fabric  was  found  to  be  stiff  and  the  surface  was  of  a  more 
pleasing  nature.  No  such  result  could  be  obtained  by  the 
use  of  the  mill  starch  prepared  from  corn  by  any  mode  of 
laundry  manipulation.  (A  thin,  boiling  starch  was  found 
to  have  value  in  the  confectionery  trade — ^for  the  sake  of 
simplicity  I  do  not  deal  with  this. — ^The  laundry  trade  indi- 
cates the  situation  well  enough).  To  meet  this  situation 
the  com  starch  manufacturer  sought  to  prepare  a  thin 
boiling  starch  from  com,  and  ultimately  found  that  by 
prolonged  acid  treatment  the  com  starch  was  made  thin 
boiling.  This  process,  known  as  the  "drying  in  process,'' 
is  as  foUows:  The  cmde  green  starch  is  taken  from  the 
runs  and  a  dilute  mineral  acid  is  added  and  the  acid  starch 
is  then  slowly  allowed  to  dry  in  a  heated  kiln  this  drying 
taking  generally  some  days.  In  the  result  the  starch  pro- 
duced has  become  a  modified  or  thin  boiling  starch.  This 
starch  can  be  used  by  laundries  as  an  equivalent  for  wheat 
starch. 
/  This  starch  was  upon  the  market  on  31st  December, 
1901,  when  Mr.  Duryea  obtained  his  patent  for  the  manu- 
facture of  ''  thin  boiling  or  modified  starch  *' — ^by  the  in 
suspension  process. 

This  term  "modified"  had  not  then  been  applied  to 
starch.  Duryea  says  that  he  was  the  first  to  use  it  and  no 
trace  of  its  earlier  use  has  been  found.  While  the  term  is 
convenient  and  scientific  it  cannot  be  said  to  have  any  real 
meaning  as  applied  to  starch  before  this  patent. 

"Modify'*  according  to  Murray,  may  mean  "to  make 
partial  changes  in,  to  change  (an  object)  in  respect  of  some 
of  its  qualities,  to  alter  or  vary  without  radical  transfor- 
mation " — and  no  doubt  this  is  the  sense  in  which  the  term 
is  used. 
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There  has  been  much  disciissioii  as  to  the  exact  mean- 
ing of  the  expressions  "modified  starch"  and  'Hhin  boil- 
ing starch  "  the  plaintiff  contending  that  starch  that  is  in 
any  degree  changed  has  become  "  modified  "  and  that  if  the 
change  has  resulted  in  reducing  the  viscosity  to  any  ex- 
tent below  the  viscosity  of  the  crude  green  starch  this  has 
made  the  starch  a  "  thin  boiling  starch.'^  The  defendant 
on  the  other  hand  contends  that  these  terms  are  synony- 
mous and  both  indicate  a  starch  of  such  fluidity  as  to  be 
known  to  the  laundry  trade  as  thin  boiling,  i.e.,  having 
what  has  been  called  a  degree  of  viscosity  of  40  or  less. 

The  true  view  can,  I  think,  best  be  determined  after  a 
consideration  of  the  patents  in  question. 

The  plaintiff  originally  claimed  an  injunction  restrain- 
ing the  infringement  of  this  patent  by  the  defendant,  and 
the  defendant  in  answer  set  up  a  license  or  agreement  to 
license  and  in  the  alternative  that  the  patent  was  invalid. 
The  plaintiff  denied  that  the  agreement  to  license  was 
binding,  and  claimed  any  right  to  manufacture  had  been 
lost  by  the  defendant's  defaults.  An  order  was  made  by 
tlie  Master-in-Chambers  permitting  the  plaintiff  to  amend 
by  withdrawing  his  claim  to  an  injimction  based  on  the 
allegation  of  infringemefit,  without  imposing  any  terms  as 
to  admission  of  the  invalidity  of  the  patent  and  the  plain- 
tiff then  contented  himself  with  a  claim  for  a  declaration 
that  there  is  no  license  subsisting  entitling  the  defendant 
to  use  the  patented  process.  I  think  this  order  was  im- 
providently  made  and  that  the  Master  ought  not  to  have 
permitted  this  claim  once  made  to  be  withdrawn  save  upon 
terms  amounting  to  its  abandonment — but;  as  it  is,  this 
claim  can  now  be  raised  in  a  substantive  action.  On  mo- 
tion made  at  the  trial  I  was  compelled  to  strike  out  the 
defendant's  counterclaim  asking  a  declaration  of  the  in- 
validity of  the  patent  as  this  Court  has  no  jurisdiction  to 
declare  a  patent  invalid  save  as  an  incident  to  a  defence 
in  an  action  for  infringement. 

Nevertheless  this  patent  must  be  carefully  considered 
when  the  branch  of  the  case  relating  to  glucose  comes  to  be 
dealt  with. 

So  far  as  modified  starch  is  concerned  on  the  record  as 
it  stands  the  dispute  has  become  comparatively  simple. 

Leaving  out  of  consideration  for  the  present  any  com- 
plication arising  from  Kaufman's  position  the  situation  is 
this. 
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Duryea  established"  the  necessary  plant,  machinery,  &c., 
to  manufacture  starch  according  to  his  in  suspension  pro- 
cess, and  demonstrated,  to  the  satisfaction  of  the  defend- 
ant company,  its  commercial  value,  and  starch  has  been  and 
still  is  manufactured  under  this  -process  and  sold  as  "  Dia- 
mond D." 

Under  section  I.  clause  3.  the  company  desiring  to  use 
this  process  so  notified  Duryea,  and  on  the  1st  October, 
1908,  reimbursed  him  the  cost  of  his  outlay  by  the  payment 
of  $1,000.  This  gave  the  company  the  right  at  the  expira- 
tion of  the  agreement  to  an  assignment  of  the  Canadian 
starch  patent  or  a  license  to  manufacture  under  sec.  8 
clause  1,  subject  to  payment  of  royalty.  Two  questions 
arise  upon  this  clause  the  discussion  of  which  can  best  be 
postponed — ^the  form  of  the  grant  or  license,  and  the 
amount  of  the  royalty  to  be  paid. 

The  plaintiff  denied  the  right  of  the  company  to  the 
license  because  he  claimed  that  the  company  had  failed  "  to 
apply  fair  and  energetic  trade  methods  in  marketing''  this 
Diamond  D.  starch.  It  was  well  established  that  fair  and 
Energetic  trade  methods  were  used  and  upon  the  argument 
it  was  admitted  that  this  contention  absolutely  failed. 

On  25th  March,  1911,  a  notice  was  served  purporting  to 
cancel  any  rights  imder  the  agreement  by  reason  of  the 
failure  to  pay  royalties. 

As  the  action  was  commenced  on  18th  November,  1909, 
for  the  purpose  inter  alia  of  having  it  declared  that  the 
company  had  no  right  to  a  license  it  is  obvious  that  this 
notice  cannot  be  relied  on  for  two  reasons:  (a)  because  the 
plaintiff's  rights  must  be  ascertained  and  declared  as  of  the 
date  of  the  writ,  and  at  that  time  no  royalty  was  due;  (b) 
because  the  plaintiff  had  denied  and  by  his  action  was  deny- 
ing the  right  to  a  license  and  this  excused  the  company 
from  making  any  tender  of  the  royalty. 

The  agreement  for  a  license,  upon  the  principle  estab- 
lished in  Walsh  v.  Lonf^daJe,  21  C.  D.'  9,  was  equivalent 
to  a  license  and  the  company  was  therefore  entitled  to 
manufacture  and  sell  the  modified  starch. 

In  the  manufacture  of  this  modified  starch  knowledge 
and  skill  not  to  be  acquired  from  the  patent  itself  are 
necessary  in  order  to  enable  the  company  to  obtain  the  best 
results.  The  nature  of  this  special  knowledge  and  skill 
was  not  disclosed  upon  the  hearing  but  it  was  said  that  it 
related  to  certain  secret  testing  methods  necessary  to  en- 
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able  any  predetermined  degree  of  modification  to  be  readily 
and  aecnrately  obtained. 

This  ifi  the  very  thing  which  Duryea  agreed  to  give  to 
the  company — ^the  agreement  provides  that  he  ^^  shall  dis- 
close .  .  .  special  processes  .  .  .  knowledge  and 
skill  for  the  benefit  of  the  company."  Duryea  has  not  in 
any  way  carried  out  this  obligation.  Upon  the  hearing,  or 
rather  during  the  argument,  his  counsel  said  that  he  was 
ready  to  do  so.  If  he,  within  a  time  to  be  limited,  makes 
the  necessary  disclosure  to  the  company  so  that  the  patents 
may  be  successfully  operated  then  the  only  question  will  be 
the  damage  already  sustained  by  the  company.  These  I 
assess  at  the  sum  of  $750,  plus  the  loss  of  any  royalty  on 
this  output.  If  he  fails  to  make  the  disclosure  then  he 
must  answer  in  damages  and  a  substantial  sum  will  be 
awarded.  If  the  parties  cannot  now  agree  as  to  the  time 
and  mode  of  the  disclosure  of  these  secret  processe?,  I  may 
be  spoken  to. 

This  clears  the  way  for  the  consideration  of  the  ques- 
tions arising  upon,  the  agreement  and  patent  re  glucose 
processes. 

At  the  time  of  the  agreement  the  company  was  having 
much  trouble  in  the  production  of  a  satisfactory  glucose. 
The  enactment  of  the  ''Pure  Food  Law"  of  the  United 
States  had  disturbed  the  situation  in  the  United  States. 
Inferior  glucose  had  been  made  marketable  by  treatment 
with  sulphites — ^this  ''  dope  *^  as  it  was  called  improving  the 
colour  and  neutralizing  or  concealing  certain  objectionable 
flavouiB  and  odors.  This  was  prevented  by  the  pure  food 
law.  Duryea  sought  to  get  over  this  dilBBculty  by  improving 
the  method  of  manufacturing  glucose  and  also  thought  that 
he  might  be  able  to  manufacture  maltose  in  a  way  that 
would  give  a  syrup  of  greater  purity  and  value  as  a  food 
product  and  at  an  expense  which  would  make  it  a  com- 
mercial success  and  so  enable  it  to  supplant  glucose  in  the 
market.  Olucose  had  been  manufactured  from  crude  green 
starch  taken  from  the  runs.  This  starch  mixed  with  water 
to  a  fairly  thick  cream  is  mixed  with  hydrochloric  (muri- 
atic) acid  and  these  treated  imder  a  steam  pressure  until 
"conversion  takes  place.  The  resulting  product  is  "light 
liquor"  and  this  after  filtration,  neutralization  and  con- 
densation by  evaporation  becomes  the  finished  glucose  of 
commerce. 


1913]  DVRYEA  v.  KAVFATAN.  151 

In  the  evidence  these  processes  are .  detailed  at  length, 
and  there  is  pointed  out  the  difficulty  incident  to  the  man- 
ipulation of  the  suspended  starch  and  of  determining  ex- 
actly when  conversion  has  proceeded  far  enough,  so  that 
the  exact  point  may  be  determined  when  the  ^^  charge  '^  has 
been  sufficiently  treated  so  that  all  the  starch  shall  be  re- 
duced to  glucose  and  the  glucose  shall  not  be  spoiled  by 
*'over  conversion/^  When  this  point  is  determined  the 
"  charge '*  is  blown  from  the  converter  and  carried  on  for 
further  treatment.  The  time  necessary  for  conversion  de- 
pends on  many  factors.  The  exact  condition  of  the  starch — 
for  crude  green  starch  is  by  no  means  a  uniform  product, 
and  the  exact  degree  af  acidity,  etc.,  etc.,  and  in  factory 
operation  it  ia  not  practicable  to  obtain  such  a  uniformity 
in  all  conditions  as  to  make  it  possible  to  fix  in  advance  the 
time  during  which  the  acid  starch  is  to  be  treated  in  the 
converter.  In  order  to  ascertain  how  far  conversion  has 
proceeded  samples  are  taken  from  the  converter  and  are 
tested  with  iodine,  and  so,  the  progress  of  the  process  is 
watched,  and  the  time  when  the  charge  is  to  be- blown  is 
ascertained. 

The  acid  used  in  the  conversion  forms  no  part  of  the 
finished  glucose.  What  takes  place  is  an  acid  hydrolysis. 
The  acid  is  a  mere  hydrolyte  or  catal3rtic  agent,  and  after 
its  function  has  been  discharged  the  first  step  in  the  process 
is  to  remove  it  by  neutralization. 

The  glucoses  are  an  isomeric  series  having  the  common 
formula,  n  (C^,  Hjj  0«)  equal  to  n  (0  Hjo  0.,  +  Hj  0),  or 
in  other  words  the  result  of  this  acid  hydrolysis  has  been  the 
hydration  of  the  original  starch  by  the  addition  of  one  mole- 
cule of  water.  The  factor  N".  in  this  formula  is  probably 
very  much  smaller  than  the  corresponding  factor  in  the 
starch  formula. 

In  the  manufacture  of  modified  starch  while  the  starch 
granule  remains  intact  the  process  which  ultimately  results 
in  the  production  of  glucose  is  begun,  and  at  a  very  early 
stage  is  arrested. 

As  the  result  of  Duryea's  investigations  he  determined  to 
substitute  modified  starch  for  crude  green  starch  in  the  glu- 
cose process,  and  in  his  patent  of  25th  June,  1907,  for  a  new 
and  useful  '^  Process  of  Manufacturing  Glucose,'^  he  describes 
his  invention  as  '*  submitting  a  modified  starch  to  the  action 
of  an  acid  to  convert  it  into  glucose  and  subsequently  neut- 
ralizing the  acid  and  refining  the  product." 
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From  what  has  been  said  it  is  quite  clear  that  the  only 
element  of  novelty  when  this  process  is  contrasted  with  the 
well  known  mode  of  manufacture  is  the  use  of  a  modified 
starch  in  the  place  of  a  crude  green  or  mill  starch. 

There  is  no  disclaimer  of  the  neutralisation  and  refining 
as  well  known  processes,  but  I  do  not  think  this  necessary 
and  subject  to  what  has  to  be  said  as  to  novelty  and  utility, 
this  is  a  clear  statement  of  what  Mr.  Duryea  then  intended 
to  claim  as  his  invention.  The  meaning  of  the  term  "a 
modified  starch^'  will  also  have  to  be  discussed. 

This  statement  of  invention  is  followed  by  a  statement 
of  the  procedure  in  practice.  Before  considering  this  state- 
ment in  detail  the  claims  should  be  referred  to.  They  are 
(1)  '^The  process  of  manufacturing  glucose  consisting  in 
providing  a  purified  thin  boiling  or  modified  starch  in  a 
state  of  free  flowing  suspension  in  water,  converting  the 
mass  by  heating  it  with  dilute  acid  under  pressure  reutraliz- 
ing  the  acid  and  subsequently  refining  and  concentrating  the 
])roduct/^ 

And  (2)  ^^The  process  of  manufacturing  glucose  consist- 
ing in  providing  a  thin  boiling  or  modified  starch  in  a  state 
of  free  flowing  suspension  in  water  converting  the  mass  by 
heating  it  with  dilute  acid  under  pressure  neutralizing  the 
acid  and  subsequently  refining  and  concentrating  the 
product  so  that  in  the  main  converting  influences  act  con- 
currently and  uniformly  upon  all  the  starch  in  any  given 
conversion.^^ 

It  will  be  seen  that  each  of  these  claims  departs  from 
the  original  statement  of  the  invention. 

Ijeaving  out  the  statements  as  to  conversion  and  sub- 
sequent treatment,  which  are  not  novel,  and  the  statement 
that  the  starch  when  converted  was  to  be  in  a  state  of  free* 
flowing  suspension  in  water,  which  is  not  novel,  the  first 
claim  is  reduced  to  the  use  of  "a  purified  thin  boiling  or 
modified  starch." 

The  second  claim  treated  in  the  same  way,  and  leaving 
for  subsequent  consideration  the  words  following  ''so  that'' 
is  for  the  use  of  ^'  a  thin  boiling  or  modified  starch." 

I  have  come  to  the  conclusion  that  in  this  patent  the 
words  "thin  boiling"  and  "modified"  are  to  be  regarded 
as  synonymous,  and  that  in  clause  1,  the  word  "purified" 
must  be  regarded  as  qualifying  "  starch,"  and  that  this  claim 
is  for  a  starch  which  has  been  made  thin  boiling  (or  modi- 
fied), and  has  then  been  purified. 
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I  find  nothing  in  the  statement  of  the  invention  to  justify 
any  claim  for  a  purified  starch  as  distinct  from  a  modified 
starch. 

In  the  statement  of  practical  procedure  the  starch  to  be 
used  is  said  to  be  '^  modified  to  a  thin  boiling  point  when  it 
may  be  raised  to  a  density  of  about  16°  Baume^  by  the  addi- 
tion of  water,  and  its  paste  still  remains  so  thin  as  to  be 
readily  stirred  when  heat  is  applied/'  Then  it  is  said  *^  The 
starch  is  preferably  so  modified  as  to  incidentally  free  it 
from  impurities/^  This  is  the  only  place  in  which  purifica- 
tion is  mentioned  in  the  patent,  save  in  the  claim.  The  de- 
gree of  modification  contemplated  is  shewn  by  the  gravity 
given  16°  Baume,  which  shews  the  amount  of  starch.  This 
starch  must  be  modified  to  such  an  extent  that  when  heated 
the  paste  formed  from  starch  of  this  density  will  be  suffi- 
ciently thin  to  he  readily  stirred — experiment  has  shewn  that 
this  requires  a  starch  modified  to  80°. 

From  this  it  is  clear  that  the  word  when  used  in  the 
phrase  *' preferably  so  modified,  etc.,''  means  '^in  such  a 
manner,"  and  not  to  ^*  such  a  degree."  I  think  the  mind  of 
the  inventor  had  reverted  to  his  own  in  suspension  process 
for  the  manufacture  of  modified  starch  which  with  its  in- 
cidental washings  and  purification  would  provide  a  more 
satisfactory  material  than  modified  starch  prepared  by  the 
drying  in  method. 

What  bearing  has  this  statement  in  the  course  of  the 
description  of  *'the  procedure  in  practice"  of  a  preference 
for  one  kind  of  raw  material,  or  for  material  prepared  in 
some  particular  way?  Can  it  be  regarded  as  a  sufficient 
claim  of  invention  ?  I  think  it  cannot.  I  think  that  if  this 
purification  were  regarded  as  an  essential  part  of  the  in- 
vention it  was  incumbent  upon  the  patentee  to  claim  it  in  so 
many  words.  There  is  not  in  my  view  anything  in  the 
statement  of  the  invention  upon  which  the  first  claim  in  the 
patent  can  be  founded.  What  has  been  discovered  is  a  mode 
of  manufacture  which  "consists  in  submitting  a  modified 
starch"  to  the  process  formerly  used  for  mill  starch;  this 
does  not  justify  a  claim  for  a  monopoly  in  the  use  of  '*  puri- 
fied thin  boiling  or  modified  starch/' 

If  the  statement  of  the  invention  and  first  claim  only  are 
looked  at  one  would  be  strongly  inclined  to  regard  "  a  puri- 
fied thin  boiling  starch,"  as  synonymous  with  "a  modified 
starch,"  but  the  second  claim  speaks  of  *^a  thin  boiling  or 
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modified  starch/'  and  the  practical  process  speaks  of  a  modi- 
fied starch  so  prepared  as  to  free  it  from  impurities. 

Dealing  then  with  the  second  claim — ^Had  it  ended  be- 
fore the  last  clause  (commencing  with  the  words  "  so  that ") 
I  would  have  regarded  it  as  a  claim  properly  founded  upon 
the  antecedent  statement  of  invention.  In  fact  this  is  the 
only  claim  the  foregoing  statement  justifies — ^but  the  words 
"so  that"  must  be  taken  (as  indeed  the  plaintiff  contends), 
as  equivalent  to  ''in  such  a  manner  that,"  and  the  whole 
claim  must,  as  the  plaintiff  says,  be  construed  as  being  a 
claim  for  the  use  of  thin  boiling  or  modified  starch  in  such 
t^  way  that  in  the  main  converting  influences  act  concurrently 
and  uniformly  upon  all  of  the  starch  in  any  given  con- 
version. 

The  plaintiff  justifies  this  claim  upon  the  statement  in 
tlie  practical  procedure  set  out  in  his  patent  immediately 
following  the  statement  that  the  starch  should  be  "prefer- 
ably so  modified  as  to  incidentally  free  it  from  impurities," 
*'  and  the  conversion  is  so  conducted  so  that  in  the  main  con- 
verting influences  act  concurrently  and  uniformly  upon  all 
of  the  starch  in  any  given  conversion." 

There  is  no  doubt  that  it  is  to  some  degree  advantageous 
to  have  concurrent  action  upon  all  the  starch,  but  if  it  is 
intended  to  patent  any  method  by  which  this  end  can  be  at- 
tained the  inventor  must  describe  the  method  in  detail  and 
must  claim  this  as  his  invention. 

If  the  use  of  the  modified  starch. is  for  the  purpose  of 
securing  a  less  viscous  paste  and  so  making  it  easier  to  se- 
cure tlie  uniform  action  of  converting  agents  then  this 
should  have  been  pointed  out  in  the  earlier  part  of  the 
patent,  and  it  would  not  appear  as  part  of  the  claim,  but  as 
one  of  the  advantages  of  the  process  described. 

The  description  of  the  process  in  the  patent  where  it  is 
said  ''  the  conversion  is  so  conducted  "  as  to  secure  this  must 
preclude  the  contention  that  the  modified  starch  is  substi- 
tuted for  the  green  starch  for  the  purpose  of  securing 
this  end. 

When  the  starch  in  suspension  (with  the  acid  added  or 
without),  is  being  introducted  into  the  converter  the  heat  is 
applied  by  discharging  into  the  mass  live  steam  heated  far 
above  the  boiling  point.  If  the  starch  is  run  in  too  fast 
this  makes  a  thick  paste  and  the  converter  "  freezes."  The 
starch  is  desired  to  be  of  as  high  a  gravity  as  possible  so  as 
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to  necessitate  as  little  evaporation  as  possible  in  the  subse- 
quent condensation  so  the  use  of  a  thin  boiling  starch  with 
its  less  viscous  paste  is  advantageous  in  permitting  the  con- 
vertor  to  be  more  quickly  filled  with  a  starch  suspension  of 
higher  Bauni6.  ^ 

The  converting  agents  are  heat  and  the  acid;  or,  more 
accurately,  in  this  process,  the  acid  is  the  sole  converting 
agent  of  value,  but  this  acid  produces  its  results  more  rapidly 
at  a  high  than  a  low  temperature.  It  is  pointed  out  that 
the  '*  suspension ''  first  introduced  to  the  convertor  is  sub- 
ject to  this  action  for  a  longer  period  than  that  last  intro- 
duced, and  that  the  use  of  modified  starch  by  which  the  time 
for  charging  the  convertor  can  be  cut  down  from  10  minutes 
to  5  minutes,  is  a  matter  of  importance  because  this  in- 
equality is  correspondingly  reduced  and  more  uniform  re- 
sults should  be  obtained.  The  time  needed  for  conversion 
after  the  convertor  is  closed  is  25  to  30  minutes. 

The  convertor  is  open  during  the  charging  and  when 
closed  the  pressure  is  increased  to  30  lbs.  (gauge)  and  the 
temperature  is  thus  raised  to  135  cent.  The  elevation  of 
temperature  vastly  accelerates  the  rapidity  of  the  chemical 
changes — according  to  Dr.  Bolph  they  are  20  times  as  rapid 
in  the  closed  as  the  open  convertor,  and  the  6  minutes  be- 
fore the  convertor  is  closed  is  only  equal  to  15  seconds  in 
the  closed  convertor  and  is  not  a  matter  of  any  great 
moment. 

I  do  not  think  the  use  of  modified  starch  can  be  said 
to  have  any  great  advantage  from  this  standpoint. 

The  patent  being  invalid  for  the  reasons  indicated,  I 
might  rest  my  judgment  upon  this  branch  of  the  case  here, 
but  the  parties  desire  and  are  entitled  to  my  findings  upon 
the  different  matters  dealt  with  upon  the  evidence  and  in 
argument.  The  question  much  discussed  before  me  as  to  the 
exact  meaning  of  the  term  ^'^ modified *'  or  "thin  boiling*' 
can  now  be  conveniently  dealt  with. 

In  determining  the  degrees  of  viscosity  (or  fiuidity)  of  a 
starch  paste,  two  distinct  methods  are  in  use.  The  method  gen- 
erally employed  is  to  make  a  past  from  the  starch  in  question, 
using  for  the  purpose  of  comparison  a  certain  fixed  quantity 
pasted  in  a  fixed  quantity  of  water.  This  paste  is  then  allowed 
to  pass  through  a  "  pipette ''  or  small  funnel  having  a  fine 
discharge  so  regulated  that  100  drops  of  water  will  pass  and 
drip  from  it  in  70  seconds.   If  the  paste  is  thick  one  or  two 
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drops  only  will  pass,  if  the  paste  is  thin  40  drops  will  pass 
as  in  the  case  of  ^^  Diamond  D/^  or  '^  Laundry  40/*  or  80  as 
in  the  case  of  **  Laundry  80/'  and  92  in  the  case  of  ^'  Chinese 
Special/*  a  very  fluid  special  starch.  This  test  was  the  one 
in  almost  universal  use  before  Mr.  Duryea's  more  accurate 
and  improved  laboratory  methods  came  into  use,  though 
Dr.  Rolph  describes  the  other  method  in  a  published  text 
book  very  widely  known  as  a  laboratory  manual.  This 
method  despite  its  crudity  in  some  respects  gives  reasonably 
accurate  results,  but  is  not  suited  for  noting  minute  varia- 
tions. In  this  method  as  the  fluidity  increases  the  degrees 
increase. 

The  other  method  is  the  use  of  the  ^^Doolittle  Torsion 
Viscosmeter/'  an  instrument  widely  known  in  testing  the 
viscosity  of  oils.  In  this  the  paste  is  placed  in  a  vessel  and 
a  weight  is  suspended  in  it.  The  wire  by  which  this  weight 
is  suspended  is  given  a  twist  of  one  complete  revolution. 
The  weight  is  released  and  swings  upon  its  axis  and  the 
amount  of  its  retardation  at  the  end  of  one  complete 
(double)  vibration  is  noted  and  the  angular  degrees  between 
its  initial  position  and  the  position  at  the  end  of  this  vibra- 
tion is  taken  as  indicating  the  \dscosity  of  the  fluid.  The 
greater  the  viscosity  the  greater  the  retardation.  In  this 
the  readings  are  the  reverse  of  the  readings  upon  the  other 
instrument,  the  increase  of  fluidity  decreases  the  numerical 
reading.  In  other  words  this  instrument  may  be  said  to 
give  degrees  of  viscosity  and  the  other  degrees  of  fluidity. 

It  is  to  be  noted  that  the  results  of  the  readings  by  either 
method  are  comparative  only  and  really  convey  little  in- 
formation as  to  the  real  nature  of  the  paste  examined.  The 
tests  that  can  be  made  by  the  torsion  instrument  are  limited 
in  range,  and  it  can  only  be  used  to  advantage  when  the  starch 
has  a  certain  approximate  degree  of  fluidity  and  cannot  be 
relied  upon  when  the  starch  paste  is  either  too  thick  or  too 
thin  for  its  most  satisfactory  operation.  This  necessitates 
changing  the  quantity  of  starch  used  when  these  limits  are 
passed. 

The  results  of  tests  by  these  two  methods  are  not  parallel. 
'No  table  can  be  prepared  shewing  how  the  reading  by  one 
method  can  be  transposed  into  the  reading  by  the  other. 

The  exact  conditions  by  which  the  best  results  can  be- 
obtained  have  been  the  subject  of  much  laboratory  work  and. 
formed  part  of  Mr.  Duryea's  ''Special  Methods." 
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Mr.  Dun-ea  now  claims  as  I  have  said  that  any  starch 
which  has  heen  in  any  degree  modified  or  made  thinner 
boiling  than  crude  green  or  mill  starch,  is  a  modified  starch 
within  his  patent.  He  defines  this  modification  as  a  change 
in  the  substance  of  the  starch  which  takes  place  by  hydrolysis 
and  leaves  the  granule  still  the  same  so  far  as  the  eye  or 
microscope  can  determine.  This  change  takes  place  by  some . 
re-arrangement  in  the  solution  aggregate  of  the  molecules 
forming  the  isomeric  scries  known  as  tlie  starch.  Some  of 
tliese  carbohydrates  in  this  incipient  hydrolysis  become  more 
or  less  hydrated  and  are  rendered  soluble,  and  the  whole 
substance  is  so  changed  as  to  give  a  less  viscous  paste  while 
the  general  <}haracter  of  the  mass  still  remains  unchanged. 
This  may  be  merely  clouding  thought  by  words,  as  little  or 
nothing  is  yet  known  as  to  what  does  take  place.  There  is 
no  doubt  some  change,  and  this  change  may  well  be  denomi- 
noted  as  '^modification,^'  and  instruments  of  precision  in 
skilled  hands  maj^  ascertain  that  one  starch  is  thinner  boil- 
ing than  the  other,  but  T  am  satisfied  that  this  is  not  the 
sense  in  which  the  term  was  used  in  these  patents.  T  can- 
not undertake  to  define  with  accuracy  the  degree  of  modifi- 
cation necessarj''  to  make  a  starch  thin-hoi Ijng  as  distin- 
guished from  thick-boiling.  No  line  can  be  drawn  between 
dawn  and  daylight — but  T  am  satisfied  upon  the  evidence 
that  what  was  meant  in  these  patents  was  a  degree  of  fluidity 
know  to  the  tiade  as  thin-boiling  in  the  year  1901,  i.e.,  a 
fluidity  of  from  40-80  or  more,  according  to  the  pipette 
method.  This  excludes  all  starches  having  only  a  slight  degree 
of  fluidity  (say  2-20)  and  leaves  a  region  of  uncertainty 
(say  from  20-40)  fortunately  of  no  importance  in  this 
litigation. 

Then  there  arise  the  questions  of  anticipation  and  in- 
fringement. The  process  in  use  in  the  defendant's  glucose 
mill  at  the  present  time  is  that  adopted  after  the  attempt 
to  use  modified  starch  in  June  and  consists  of  heating  the 
starch  without  acid,  and  then  re- running  this  heat-treated 
starch. 

So  that  there  might  be  no  room  for  dispute  as  to  the 
exact  nature  of  the  starch  used  and  the  effect  of  heat  treat- 
ment certain  experiments  were  made  by  D.  Rutteau  and  the 
result  was  embodied  in  his  report  part  I.  This  shewed  that 
this  starch  had  a  fluidity  of  about  2**  (pipette)  and  that  its 
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vificofiity  was  not  changed  from  the  viscosity  of  C.  6.  S. 
by  the  process  to  which  it  was  subjected.  There  was  not  as 
the  result  of  these  tests  any  modification.  The  same  tests 
gave  a  fluidity  of  47-8  for  Diamond  D.,  and  of  46-7  to  the 
Huron  Milling  thin  boiling  starch,  and  a  little  over  2  to  the 
H.  M.  Company  thick  boiling  starch. 

Mr.  Duryea's  results  upon  samples  given  him  by  Dr. 
Buttan  differing  from  these  and  the  pipette  method  being 
the  subject  of  some  criticism  further  samples  were  taken  and 
examinations  and  tests  were  made  by  Mr.  Duryea  and  by 
D.  Kaufman  in  Dr.  Buttan's  laboratorv  and  the  results  are 
shewn  in  Part  III.  of  Dr.  Buttan's  report. 

This  shews  the  accuracy  of  the  first  report  so  far  as  the 
pipette  methods  are  concerned  and  also  shews  that  the  Tor- 
sion Viscosmeter  can  detect  variations  in  viscosity  in  the 
thicked  starches  that  the  pipette  could  not  discover. 

As  the  larger  figures  indicate  viscosity  and  not  fluidity 
and  as  the  scale  of  measurement  is  very  much  more  sensitive 
some  care  is  necessary  to  exactly  appreciate  the  results.  The 
figures  of  Dr.  K.  and  Mr.  D.,  are  not  identical,  but  are  sub- 
stantially the  same,  and  they  all  shew  a  measurable  decrease 
in  the  viscosity  of  the  starch  as  the  result  of  the  heat  treat- 
ment— ^the  C.  G.  starch  at  from  55-67  (on  Mr.  D.'s  figures) 
falling  to  42-33,  as  the  result  of  the  heat  treatment  and 
slightly  rising  as  the  result  of  re-running  (i.e.,  from  33,  92- 
37,  57).  Table  three  shews  the  degree  of  conversion  to  be 
much  less  than  conversion  under  the  ^'minimum  condi- 
tions '^  described  in  the  Duryea  patent. 

I  have  come  to  the  conclusion  that  the  heat  treatment  is 
radically  and  essentially  different  from  the  modification  in- 
tended to  be  the  subject  of  Mr.  Duryea's  patent. 

I  think  that  the  whole  situation  was  not  understood  at 
the  time  of  the  patent.  The  defects  in  the  glucose  arose 
from  the  failure  to  eliminate  impurities  suflSciently  before 
conversion.  The  conversion  had  two  effects  upon  the  pro- 
teins present:  it  made  them  less  soluble,  and  it  made  them 
more  difficult  to  remove  by  reason  of  the  admixture  with  the 
glucose  in  solution.  When  Mr.  Duryea  found  that  he  ob- 
tained a  better  glucose  from  modified  starch  he  jumped  at 
the  conclusion  that  the  modification  and  incidentally  the 
more  nearly  simultaneous  conversion  brought  about  this  re- 
sult. In  this  he  was,  I  think,  in  error,  the  improvement  was 
caused  by  the  purification,  which  was  a  mere  incident  of  the 
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modification  and  not  by  the  modification  itself.  When  Mr. 
Benson  ran  the  starch  through  the  plant  without  modifica- 
tion (save  the  small  degree  of  modification  incidental  to 
the  heat  process  and  re-running),  he,  quite  unwittingly,  de- 
monstrated that  a  better  glucose  could  be  manufactured  in 
that  way.  This  was  better  because  by  the  heating  and  re- 
ninning  those  impurities  were  made  soluble  and  were  re- 
moved at  this  early  stage  by  the  process  when  their  removal 
could  more  readily  and  cheaply  take  place. 

The  essential  difference  in  the  two  processes  is  that  in 
the  one  the  purification  is  a  mere  accident  and  is  incidental 
to  the  modification — ^in  the  other  modification  to  a  very 
slight  degree  is  a  mere  accident  and  incident  of  the  purifica- 
tion. The  purification  is  sought  and  the  modification  is 
not  desired  and  is  of  such  an  exceedingly  slight  degree  as  to 
be  quite  immaterial. 

I  have  thus  come  to  the  conclusion  that  there  is  no  in- 
fringement, and  I  would  so  find  even  if  I  had  come  to  the 
conclusion  that  the  patent  covered  any  degree  of  modifica- 
tion— ^because  the  processes  are  essentially  different.  The 
starch  used  by  defendant  is  not  in  any  aspect  of  the  case  a 
''purified  thin-boiling  or  modified  starch ^^  it  is  essentially 
a  ''purified  starch.^* 

I  must  now  ascertain  the  rights  of  the  parties  upon  the 
agreement  and  its  oral  supplement. 

Both  parities  agree  that  what  was  done  with  reference 
to  the  glucose  annex  was  under  the  oral  agreement. 

Section  III  was  not  regarded  as  adequate. 

I  am  not  able  to  accept  as  entirely  accurate  the  state- 
ment of  either  party.  I  think  each  seeks  to  read  into  the 
agreement  his  inferences  and  to  carry  back  and  import  into 
his  recollection  his  impression  of  what  he  would  have  stipu- 
lated for  had  the  matter  which  is  occasioning  the  difficulty 
been  present  to  his  mind  when  making  the  bargain.  I  do 
not  mean  that  this  is  being  done  consciously.  It  is  one  of 
the  weaknesses  incident  to  all  memory,  and  the  process  is 
one  which  is  quite  unconscious.  Speaking  generally,  I  think, 
both  witnesses  endeavoured  to  tell  the  truth,  as  they  recol- 
lected the  transaction,  and  my  great  regret  is  that  they  did 
not  make  a  written  memorandum  of  their  bargain  at  the 
time.  I  fear  that  there  may  be  some  ground  for  thinking 
the  parties  were  not  ad  idem,  but  as  tliis  would  under  the 
circumstances  be  a  disastrous  finding  I  shall  endeavour  to 
spell  out  a  bargain  from  the  evidence. 
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There  undoubtedly  was  a  bargain  that  the  new  annex 
should  be  erected  at  the  joint  expense  under  the  supervision 
of  Duryea. 

I  do  not  think  there  was  any  bargain  made  such  as 
claimed  by  Duryea  that  each  was  to  have  an  equ'al  interest 
in  the  building. 

If  the  process  was  a  success  then  Benson  was  to  refund 
Duryea  his  phare  of  the  cost.  Failure  was  not  contem- 
plated  and  there  was  no  agreement  as  to  what  was  to  l>o 
then  done.  The  building  was  on  Benson's  land  and  I  think 
that  as  he  desires  to  retain  it  he  sliould  pay  its  fair  value 
to  Duryea  for  liis  share.  This  may  not  be  in  one  aspect 
the  right  way  to  get  at  the  result.  It  may  be  that  the  right 
way  would  be  to  attempt  to  sell  the  material  in  this  builH- 
ing  but  this  would  involve  a  large  loss,  and  Duryea  cannot 
complain  if  Benson  is  charged  with  the  value,  and  as  Mr. 
Benson  has  in  one  senFe  converted  it  to  his  own  use  he  can- 
not complain.  Xo  doubt  there  was  much  expense  in  the 
erection  of  this  building  which  is  of  no  value  to  Mr.  Benson 
in  view  of  his  failure  to  use  the  process  in  question,  and 
bearing  this  in  mind  I  fix  $3,500  as  the  price  to  be  now 
charged  to  him,  and  it  will  be  declared  that  he  is  the  owner 
of  the  whole.  I  do  not  think  it  was  intended  that  Duryea 
should  have  no  interest  in  the  material  which  entered  into 
the  building  if  the  process  was  a  failure.  lie  would  have 
a  half  interest  in  any  salvage. 

I  find  that  the  process  in  question  was  not  demonstrated 
to  be  and  was  not  commercially  advantageous  over  that  in 
use  by  the  company.  The  waste  in  the  re-running  of  the 
modified  starch  was  such  as  to  prevent  its  commercial 
success. 

The  next  matter  to  be  considered  is  Duryea's  right  to 
a  confidential  assistant.  I  find*  that  this  formed  no  part 
of  the  oral  agreement.  I  think  that  Duryea  believed  that 
he  would  have  the  right  to  an  assistant  but  this  mental 
position  arose  not  from  any  bargain  made  but  rather  from 
the  impression  that  the  provisions  of  the  old  agreement 
would  be  carried  over  into  the  new  and  that  the  oral  agree- 
ment was  really  an  extension  of  the  old.  In  one  sense  it 
was,  but  in  another  sense  it  went  far  beyond  the  old.  This 
large  expenditure  was  something  quite  above  and  beyond 
anything  contemplated  under  the  old. 

If  in  this  I  accept  Benson's  evidence  in  preference  to 
Duryea's  it  must  be  borne  in  mind  that  his  condition  was 
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such  that  his  memory  may  well  be  supposed  to  be  inac- 
curate. I  much  prefer  to  base  my  preference  on  this  than 
to  suggest  that  he  is  intentionally  inaccurate  in  his  evi- 
dence. In  fact,  I  desire  to  state  my  conviction  that  he  be- 
lieves most  thoroughly  in  his  story.  Mr.  Benson,  on  the 
other  hand,  impressed  me  as  a  very  candid  and  careful 
witness  and  I  was  satisfied  that  he  had  this  point  in  his 
mind  and  did  not  and  would  not  agree  to  an  outside  as- 
sistant even  if  this  had  been  demanded  by  Duryea. 

Much  was  made  by  Duryea  of  the  reasonableness  of  h\h 
having  an  assistant;  this  is  not  the  question,  but  on  this 
branch  of  the  case  Kaufman  and  DeCurcoler,  both  very 
competent  chemists,  men  of  greater  experience  and  ability, 
in  my  judgment,  than  Duhaut,  were  at  his  service,  and  at 
this  time  when  all  was  harmonious  and  success  appeared 
to  be 'within  reach  and  the  manufacture  was  upon  this 
large  scale  was  or  appeared  to  be  of  such  great  moment  to 
Duryea  in  his  negotiations  with  the  1^.  Y.  Company,  I  can- 
not think  that  he  would  have  made  this  a  sine  qua  non  or 
that  it  then  appeared  to  have  the  same  importance  that  it 
subsequently  assumed  when  the  parties  became  at  arms' 
length.  When  I  say  "  all  was  harmonious ''  I  do  not  mean 
that  differences  had  not  existed  in  the  past  and  that  there 
was  not  even  then  mutual  distrust,  but  each  had  made  up 
his  mind  to  the  fact  that  in  his  own  interest  they  should, 
notwithstanding  this,  work  together. 

From  this  it  follows  that  the  failure  to  have  the  demon- 
sration  was  occasioned  by  Duryea — and  he  cannot  now  com- 
plain. 

During  the  two  days  in  which  the  defendants  demon- 
strated they  did  use  Duryea's  process — ^they  did  infringe — 
(assuming  the  patent  was  valid)  but  they  were  justified  in 
making  the  experiment  by  reason  of  Duryea's  failure. 

In  any  event  there  was  no  damage  resulting  from  the 
temporary  use  of  the  process  and  under  the  circumstances 
there  was  not  anything  in  what  was  then  done  which  would 
in  any  way  justify  this  action. 

X^oming  then  to  Maltose. 

The  correspondence  and  evidence  leave  this  matter  in 
an  unsatisfactory  position.  Under  the  agreement  the  modi- 
fied starch  processes  were  to  be  first  taken  up;  then  the 
starch  syrups  were  to  be  developed.  There  was  much  ex- 
perimental work  done.  As  already  pointed  out,  the  im- 
proved glucose  and  proposed  maltose  were  in  a  sense  al- 


I 


1<52  TBE  ONTARIO  WEEKLY  REPORTER.       [voL.  tl 

UfrnzUre  modes  in  wh  ch  it  vas  hoped  to  meet  the  situa- 
tion occasioned  br  the  pure  food  law.  In  the  course  of 
the  experimentation  the  improrement  of  glucose  loomed 
larger  than  the  maltose  and  secored  the  greater  attention. 

Haying  regard  to  the  nature  of  the  agreement  I  am  in- 
elinerl  to  think  that  until  a  late  stage  the  parties  cannot 
complain.  They  were  working  on  under  this  agreement  by 
which  each  was  making  something  and  each  was  looking  to 
the  future  for  the  reward. 

But  in  the  end  I  think  Duryea  quite  failed  to  give  any 
satisfactory  demonstration  on  a  commercial  scale  of  the 
Fupposed  success  of  the  result  of  his  experiments. 

The  original  agreement  terminated  on  31st  December, 
1908,  and  whatever  may  have  been  the  intention  of  the 
parties  this  agreement  contemplated  completion  of  the  in- 
vestigation and  the  determination  of  the  company  .to  ac- 
quire Mr.  Duryea's  rights  with  respect  to  the  syrup  pro- 
cesses ))efore  that  date.  Both  parties  agree  that  this  was 
dealt  with  in  some  way  by  the  oral  agreement. 

Duryea  states  this  oral  agreement  upon  this  point  as  an 
extension  of  the  company's  option  under  the  original  agree- 
ment for  six  months,  during  which  additional  samples  were 
to  be  submitted  and  if  the  company  then  elected  to  manu- 
facture they  could  do  so  paying  a  royalty  of  3  cents  per 
hundred  pounds. 

Mr.  Benson's  statement  leaves  the  matter  at  very  loose 
ends.  He  says  the  commercial  exploitation  of  maltose  was 
to  he  left  over  until  after  Mr.  Duryea  had  renewed  his 
contract  with  the  Corn  Products  Association,  as  he  then 
contcmi)lated,  and- then  it  would  be  taken  up  with  the  result 
of  the  experiments  at  the  Corn  Products  Company  as  a 
guide. 

The  Corn  Products  agreement  never  was  made  and 
there  never  Ims  been  any  adequate  demonstration  of  the 
oommorcial  value  of  maltose  and  on  either  version  of  the 
oral  agreement  the  company  has  not  now  any  right  in 
Maltose  I  cannot  see  my  way  clear  to  award  any  dam- 
ages for  Duryea's  default  in  view  of  all  the  circumsatnces, 
nop  have  I  any  power  to  order  him  to  carry  on  any  ex- 
periments or  to  make  any  demonstrations  of  his  processes. 
From  what  appeared  at  the  trial  so  far  as  the  demonstra- 
tion had  been  made,  Mr.  Benson  was  not  desirous  of  ac- 
quiring any  rights  in  the  maltose  patent. 
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I  think  it  should  be  declared  that  in  the  events  that 
have  happened  the  defendant  company  has  not  now  any 
interest  in  the  maltose  patents  or  processes. 

The  question  of  the  royalty  payable  may  now  conveni- 
ently be  dealt  ^ith. 

Under  the  agreement  sec.  I,  clause  1,  the  plant  to  be 
erected  was  to  be  capable  of  an  annual,  output  of  500,000 
modified  starch. 

Under  sec.  VII.,  clause  1,  the  agreement  ends  Slst 
December,  1908.  Under  clause  3,  Duryea  has  a  salary  of 
$2,000  per  annum,  and  a  royalty  of  6  cents  per  hundxed 
pounds  on  modified  starch  in  excess  of  600,000  per  annum. 

Under  sec.  VIII.,  on  the  expiry  of  the  agreement  a  con- 
veyance of  the  patents  shall  be  made  with  the  same  coven- 
ants, conditions  and  rights  reserved  or  mentioned  in  sec- 
tion 3,  clause  6. 

The  company  is  to  have  the  right  to  license  to  other 
manufacturers.  Sec.  III.  clause  6,  deals  with  the  rights 
with  respect  to  starch  syrups  and  does  not  touch  the  roy- 
alty on  modified  starch. 

I  cannot  find  any  agreement  to  pay  royalty  on  modified 
starch  save  that  found  in  sec.  7,  3,  giving  the  right  to 
manufacture  600,000  free  from  royalty.  The  reason  may 
be  as  suggested  by  Mr.  Benson  that  he  had  a  market  for 
500,000  of  modified  starch  prepared  by  the  old  method 
and  it  was  on  the  excess  that  he  was  to  pay.  It  was  ex- 
pected that  Diamond  D.  would  drive  the  '^drying  in" 
starch  from  the  market  and  greatly  increase  the  demand. 

No  starch  has  been  manufactured  in  excess  of  this 
limit. 

Then  as  to  glucose.  Clause  III.  6,  provides  that  the 
royalty  is  to  be  paid  on  "All  starch  syrup  products  manu- 
factured*' under  the  patents.  I  cannot  narrow  this  as 
^ifr.  Benson  contends.  This  covers  all  manufactured  and 
includes  glucose  that  goes  into  table  syrup,  &c. 

Then  the  form  of  the  license. 

This  is,  T  think,  under  clause  8,  1,  to  be  "  a  grant  and 
conveyance  "  or  an  assignment  of  the  patents  and  not  a 
mere  license.  No  doubt  the  parties  can  settle  the  docu- 
ment in  the  light  of  the  above  findings  and  the  provisions 
of  the  agreement.  If  not  there  may  be  a  reference  or  I 
can  be  spoken  to. 

I  should  add  that  the  royalty  upon  modified  starch  is 
payable  on  the^"  annual  sales  "  and  so  would  not  cover  any 
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modified  starch  which  may  be  used  in  the  manufacture  of 
glucose.  The  royalty  would  be  payable  on  the  glucose,  in 
that  case. 

The  company  having  the  right  to  manufacture  would 
have  the  right  to  manufacture  modified  starch  for  glucose 
as  wdl  as  for  sale. 

Kaufman's  position. 

Kaufman  was  placed  in  a  very  unfortunate  position. 
Duryea  had  bound  himself  to  disclose  to  the  company  all 
his  knowledge,  skill  and  secret  processes.  Kaufman  was 
as  Duryea's  assistant  and  employee  bound  to  respect  his 
master's  secrets.  When  Kaufman  entered  into  Benson's 
employ  it  was  with  Duryea's  approval  and  to  some  extent 
it  was  to  his  advantage.  When  the  relations  between  Dur- 
yea  and  Kaufman  became  strained  and  Duryea  was  contend- 
ing that  he  was  not  bound  to  give  to  Benson  the  informa- 
tion he  had  contracted  to  give  he  naturally  became  sus- 
picious of  his  former  employee, 

I  think  Kaufman  acted  throughout  with  Fcrupulous 
honesty  and  did  not  in  any  way  disclose  any  of  Duryea's 
secret  methods.  He  undoubtedly  did  use  some  of  these 
methods  in  the  manufacture  of  Diamond  I),  starch.  If 
the  use  was  in  any  way  unauthorised  then  there  was  no 
damage  because  he  was  only  doing  what  Benson  was  en- 
titled to  do  and  in  this  way  he  cut  down  the  damage  Duryea 
would  have  had  to  pay. 

The  agreement  between  Duryea  and  Kaufman  of  1st 
June,  1906,  provides  that  "  the  engagement  is  to  be  of  a 
strictly  confidential  character."  His  employment  is  as  a 
personal  confidential  assistant." 

Upon  the  renewal  in  May,  1907,  it  is  provided  that 
this  confidential  restriction  very  particularly  applies  to 
all  Charles  B.  Duryea's  special  technical  manufacturing 
and  testing  processes  whether  patented  or  not." 

No  doubt  one  inducement  to  Kaufman  in  entering  into 
the  employment  was  the  educational  advantage  he  would 
receive  by  being  trained  by  an  expert  chemist  such  as  Mr. 
Duryea,  and  this  provision  cannot  be  so  regarded  as  to  pre- 
vent Kaufman  from  himself  using  the  information  he  might 
acquire  during  his  employment.  Hef  has  in  no  way  im- 
parted this  information,  and  unless  the  manufacture  of 
Diamond  D.  for  Mr.  Benson  was  a  breach,  and  T  do  not 
think  it  was,  he  has  not  in  anv  wav  used  the  methods  either 
of  manufacture  or  testing. 


4< 


4t 
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On  ceasing  to  be  employed  by  Mr.  Benson  and  the  com- 
pany Kaufman  entered  into  a  totally  dissimilar  employment 
and  has  in  no  way  sought  to  avail  himself  of  the  informa- 
tion acquired. 

Yet  what  he  did  was  in  one  sense  a  violation  of  his 
agreement. 

I  ha,ve  had  much  difficulty  in  making  up  my  mind  as  to 
the  proper  result  so  far  as  Dr.  Kaufman  is  concerned,  and 
in  the  end  have  come  to  the  conclusion  that  T  should  award 
an  injunction.  His  cross-examination,  p.  1176  ct  seq. 
compels  me  to  this  conclusion. 

The  laboratory  equipment. 

Save  as  to  the  maltose  demonstration  plant  I  do  not 
think  there  has  been  any  conversion ;  and,  if  there  has  boon 
a  technical  conversion,  T  think  there  is  power  to  relieve 
from  payment  of  damages,  on  the  goods  being  returned. 

The  defendant  agreed  to  consider  again  the  taking  over 
of  certain  articles  and  will  hand  over  the  balance. 

I  think  there  was  a  conversion  of  the  maltose  plant  and 
I  give  the  plaintiff  the  option  of  taking  it  now  or  charging 
the  defendants  with  $150  as  the  damages  for  conversion  of 
the  cone  filter  as  Mr.  Duryca  has  taken  over  the  other 
articles. 

Fpon  the  evidence  T  find,  against  the  plaintiff,  that 
there  was  no  agreement  such  as  he  alleges  to  purchase  the 
whole  laboratory  equipment. 

When  the  figures  are  agreed  upon  the  balance  can  be 
carried  into  the  general  account. 

There  remains  the  question  of  costs. 

I  do  not  think  costs  should  be  awarded  against  Kauf- 
man. 

Between  tlie  defendant  company  and  the  plaintiff  the 
defendant  has  succeeded  upon  the  issues  of  greatest  im- 
portance and  which  have  been  most  expensive  to  try.  I  do 
not  think  that  I  should  impose  upon  the  taxing  officer  the 
duty  of  apportioning  costs. 

The  matter  is  further  complicated  by  reason  of  Kauf- 
man and  his  co-defendant  appearing  by  the  same  solicitor. 

T  think  T  shall  do  what  is  right  when  I  direct  the  plain- 
tiff to  pay  to  the  defendant  company  half  the  total  costs 
of  the  defence,  exclusive  of  any  costs  which  relate  to  Kauf- 
man solely.  An  apportionment  of  costs  in  the  taxing  office 
is  to  be  avoided  as  far  as  possible  and  owing  to  the  artificial 
rules  as  to  apportionment  cannot  be  regarded  as  satis- 
factory. 


\ 
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In  parting  with  this  case  which  has  been  my  com- 
panion so  long  I  desire  to  express  my  appreciation  of  the 
assistance  of  counsel  and  very  valuable  work  done  by  Dr. 
Bnttan. 

Upon  some  of  the  issues  I  should  have  expressed  my- 
self more  fully,  but  this  judgment  is  much  too  long,  and  as 
(no  clerical  assistance  is  given  me  I  have  to  write  it  in  my 
own  hand,  a  labour  certainly  not  of  love. 

SUMMAJIY. 

Duryea  receives  salary    $6,000  00 

Betaining  fee 1,000  00 

$7,000  00 
Has  received 6,296  08 

Balance 703  92 

Allowance  for  buildings    3.500  00 

Allowance  on  laboratory  1,322  61 

Allowance  corn  filter    150  00 

$5,676  53 
Less  damages  for  failure  to  disclose  secret       750  00 

Net  balance  due  plaintiff   $4,926  53  on 

above  items. 

If  I  have  not  carried  all  the  amounts  into  this  account, 
or  if  I  have  overlooked  anything,  counsel  may  speak  to  mo 
before  the  record  is  indorsed. 

Since  writing  the  above,  the  disclosure  has  been  made* 
and  the  terms  agreed  upon  may  be  embodied  in  the  judg- 
ment. 
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Master  in  Chambers.  February  5th,  1912. 

SKILL  V.  LOUGHEED  et  ux. 

Co^ts  —  Security  —  Motion  for  —  Action  hy  Creditor  in  Name  of 
Assignee  for  Benefit  of  Creditors — Creditor  out  of  Jurisdiction — 
Residing  at  Montreal  —  Affidavit  of  Assignee  —  Dispute  as  to 
Domicile — Usual  Practice  of  Court — Costs  in  Cause. 

Motion  by  the  defendant  and  Prances  M.  Lougheed  for 
order  for  security  for  costs. 

John  Mitchell,  for  the  defendant's  motion. 
Geo.  Kerr,  for  the  plaintiff,  contra. 

Cartwright,  K.C.  Master: — ^The  facts  of  this  case 
are  unusual  and  are  as  follows : — 

By  an  order  made  on  6th  December,  1911,  by  Denton, 
Co.JJ.,  a  creditor  of  the  defendant  was  authorised  at  its 
own  risk  and  expense  to  bring  this  action  in  the  name  of 
the  assignee  to  set  aside  a  conveyance  of  land  made  by  the 
defendant  to  his  wife.  The  order  provided  that  the  as- 
signee should  be  indemnified  by  the  creditor,  and  this  has 
been  done. 

The  defendant  Prances  M.  Lougheed  the  wife  of  the 
insolvent  now  moves  for  security  for  costs.  The  main 
support  of  the  motion,  strange  to  say,  is  an  aflSdavit  from 
the  assignee  and  nominal  plaintiff.  He  had  already  re- 
fused to  bring  this  action  and  was  supported  in  that  view 
by  the  three  inspectors  of  the  estate.  His  affidavit  says 
that  the  assignment  from  Lougheed  Was  made  on  17th 
June,  1908,  being  just  five  months  after  the  conveyance 
which  is  attacked  in  the  present  action.  He  gives  no  other 
information  as  to  what  dividend  was  paid  or  if  the  estate 
has  been  wound  up. 

He  says  that  for  some  time  past  he  has  been  employed 
as  a  traveller  in  Wjestem  Canada  for  the  Lincoln  Paper 
Mills,  and  that  his  "permanent  place  of  residence-  is  at 
Winnipeg,  so  far  as  a  traveller  can  have  a  permanent  place 
of  residence." 

At  the  same  time  this  affidavit  was  made  in  Toronto,  to 
which  he  saya  he  returns  occasionally,  but  at  rare  intervals, 
and  he  is  not  transacting  any  bu&iness  in  Ontario.  He  also 
says  he  has  no  property  in  Ontario  and  has  no  interest  in 
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the  litigation  and  is  not  in  a  position  to  pay  and  does  not 
intend  to  pay  any  costs  of  same. 

The  affidavit  in  answer  of  the  plaintiff's  solicitor  state? 
the  moving  creditor  has  indemnified  the  plaintiff  and  also 
says  that  Mr.  Skill  is  and  for  a  long  time  has  been  a  resi- 
dent of  this  city,  where  his  regular  address  is  52  Brunswick 
Ave.,  and  that  all  mailed  to  that  address  apparently  reacli 
him  in  due  course. 

The  matter  comes  up  in  rather  an  unsatisfactory  way; 
and  one  which  raises  an  uncomfortable  suspicion  that  Skill 
is  not  unwilling  to  hamper  the  creditor. 

Under  the  special  facts  of  this  case  the  best  disposition 
of  the  motion  would  seem  to  be  to  direct  the  plaintiff  to 
assign  to  the  defendant  the  indemnity  which  he  has  from 
the  creditor,  assuming  that  it  will  give  her  as  much  pro- 
tection as  security  according  to  the  usual  practice  of  the 
Court.  FailiYig  this  it  would  seem  right  to  require  security 
to  be  given  in  the  usual  way  as  the  creditor  resides  at  Mont- 
real. 

The  question  can  be  definitely  settled  on  the  issuing  of 
the  order. 

Costs  as  usual  in  the  cause. 


Master  in  Chambers.  February  5th,  1912. 

Re  solicitor. 

Solicitor — Chatipe — Motion  by  turo  Administrators  for  Delivery  of 
Papers-  held  by  Solicitor — Right  of  Majority  of  Administrators 
to  Choose  SoHf^itor — Will  of  Majority  should  Prerail-^Solidtors* 
Charges  should  be  Paid, 

Motion  bv  two  administrators  of  an  estate  for  deliverv 
of  papers  held  by  a  solicitor- 

H.  T.  Beck,  for  motion. 

H.  J.  Martin,  for  the  solicitor,  contra. 

Cartwright,  K.C.  Master: — ^^Fhe  solicitor  was  origin- 
ally retained  by  three  administrators.  Two  of  them  have 
since  employed  another  solicitor  but  the  remaining  ad- 
ministrator still  adheres  to  the  first  choice  and  has  for- 
bidden the  delivery  of  the  papers  and  documents  of  the 
deceased  to  the  new  solicitor. 
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The  original  solicitor's  costs  have  been  paid  as  he  ad- 
mits, except  the  charge  for  publication  of  advertisement 
for  creditors.  This,  I  think,  should  be  paid  as  it  is  a 
proper  step  and  necessary  for  the  protection  of  the  sureties. 

I  have  not  found  any  authority  on  the  question  and 
none  was  cited.  But  it  would  seem  on  principle  that  the 
will  of  the  majority  must  pre;rail.  The  solicitor  will  prob- 
ably act  on  this  without  the  formality  of  an  order.  In  that 
case  there  will  be  no  costs  of  this  motion,  leaving  the 
matter  to  be  dealt  with  when  the  estate  is  wound  up  and 
the  compensation  of  the  administrators  is  being  settled. 


Master  in  Chambers.  February  6th,  1*^)12. 

COYXE  V.  METRdPOLITAX  LIFE  INS.  CO. 

Coats — Motion  for  Security — Plaintiff  out  of  Jurisdiction — Con.  Rule 
1198  (a) — Action  on  lAfe  Insurance  Policy — Money  in  Hands  of 
Defendants — Amount  of  Security  Reduced. 

Michaelsen  v.  ^liller.  13  O.  W.  R.  422,  foUowed. 

Motion  by  the  defendants  for  security  for  costs  under 
Consolidated*  Rule  1198  (a). 

F.  S.  Mearns,  for  the  motion. 
H.  H.  DaVis,  for  the  plaintiff. 

Cartwright,  K.C,  Master: — ^The  action  is  on  a 
policy  for  $1,000  on  the  life  of  plaintiff's  husband,  who  died 
13  months  after  the  issue  of  such  policy — only  $43.65  was 
paid  in  premiums  during  the  husband's  life — the  plaintiff 
after  her  husband's  death  left  the  province  and  went  to 
Vancouver.  It  was  there  on  the  17th  October  that  she 
made  her  affidavit  on  production.  So  far  as  appears  she 
has  never  returned  to  Ontario,  and  the  affidavits  filed  in 
support  of  the  motion  make  it  reasonably  certain  that  she 
does  not  intend  to  do  so.  These  state  that  the  plaintiff  in 
September  last  sold  her  two  houses  and  furniture  at  North 
Bay  and  told  two  deponents  that  she  intended  to  make  her 
home  in  Vancouver  where  her  mother  resided.  This  was 
also  stated  by  a  sister  of  the  deceased  husband  to  another 
deponent.  These  three  deponents  all  reside  at  North  Bay 
where  the  plaintiff's  solicitor  also  lives.    But  they  have  not 
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been  cross-exammed,  nor  has  any  affidavit  been  filed  in 
answer  by  the  plaintiflP  or  any  one  on  her  behalf.  The 
only  question  remaining  therefore  is  as  to  the  proper 
amount  of  security.  It  may  be  a  question  whether  the  de- 
fendants if  successful  will  be  bound  to  return  the  prem- 
iums. This,  however,  cannot  be  decided  now.  I  think, 
however,  that  the  plaintiff  is  entitled  to  the  benefit  of  the 
sum  of  $43.65  previously  mentioned  and  that  an  order 
should  be  made  as  in  Mu-haehen  v.  Miller,  13  0.  W.  B.  422. 
And  that  she  be  allowed  to  proceei  with  the  action  on  pay- 
ing into  Court  $160  or  giving  a  bond  for  $300  in  the  usual 
time. 

The  costs  of  the  motion  will  be  in  the  cause. 


Hon.  Mr.  Justice  Middleton.        January  24th,  1912. 
VERNER  V.  CITY  OP  TORONTO. 

Municipal  Corporations — Isolation  Hospital — Purchase  of  Land  for 
Purposes  of  —  Outside  Municipality  —  Refusal  of  Neighhouring 
Municipaiity  to  Consent  to  Erection  of  the  Hospital— Action  by 
Ratepayer  to  Rescind  Purchase — Right  of  Mdnicipality  to  Hold 
the  Property — *'  Use  of  the  Corporation  " — Right  to  Enquire  into 
' — Status  of  Plaintiff — Crown. 

Plaint ifif,  John  Verner,  brought  action  on  behalf  of  himself  and 
aU  other  ratepayers  of  the  city  of  Toronto,  against  the  municipal 
corporation  and  one  Thompson,  for  a  declaration  that  the  defendant 
corporation  was  not  legally  empowered  to  purchase  certain  land  in 
the  township  of  York,  alleged  to  have  been  purchased  for  the  pur- 
poses of  erecting  thereon  an  isolation  hospital,  and  to  set  aside  the 
conveyance  from  defendant  Thompson  to  said  municipality,  and  to 
restrain  the  defendant  municipality  from  expending  any  money  on  or 
taking  any  steps  towards  the  purchase  of  the  land  or  the  erection 
thereon  of  the  hospital. 

MiDDLETONt  J.,  held,  the  land  had  been  purchased,  title  had 
passed  and  as  between  vendor  and  purchaser  the  transaction  was 
completed.  If  the  land  was  not  purchased  '*  for  the  use  of  the 
corporation "  or  "  the  public  use  of  the  municipality,"  then  the 
Crown  alone  could  object.     Action  dismissed  with  costs. 

W.  C.  Chisholm,  K.C.,  for  the  plaintiflF. 

H.  L.  Drayton,  K.C.,  for  the  city  of  Toronto. 

C.  A.  ^foss,  for  the  defendant  Thompson. 

Hon.  Mr.  Justice  Middleton: — I.  am  content  to 
accept  tlie  rtatement  in  Dillon,  5th  ed.,  par.  990.  "  Whether 
a  municipal  corporation,  with  power  to  purchase  and  hold 
real  estate  for  certain  purposes,  has  acquired  and  is  holding 
such  property  for  other  purposes,  is  a  question  which  can 
only  he  determined  in  a  proceeding  at  the  instance  of  the 
State." 
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The  municipality  has  the  power  to  purchase  and  hold 
lands  for  the  use  of  the  corporation,  sec.  534,  and  has  for 
certain  purposes  the  further  right  to  expropriate  lands 
both  within  and  outside  the  municipal  limits. 

Under  sec.  104  of  the  Public  Health  Act  this  hospital 
cannot  be  established  without  the  consent  of  the  township 
of  York.  This  consent  was  not  asked  at  the  date  of  the 
purchase  and.  when  asked  has  been  refused,  or  perhaps  it 
should  be  said  more  accurately  was  not  given. 

It  is  argued  that  this  being  the  object  of  the  purchase 
the  consent  should  have  been  obtained  before  the  land  was 
purchased.  The  statute  does  not  so  provide.  All  that  it 
aims  at  is  the  establishment  and  maintenance  of  the  insti- 
tution which  the  municipality  may  regard  as  objectionable. 
There  can  be  no  objection  to  the  ownership  of  the  land  by 
another  municipality. 

The  city  council  fearing  that  the  disclosure  of  their 
plans  before  the  site  had  been  secured  might  make  it  im- 
possible to  purchase  at  aU,  or  at  a  reasonable  price,  bought 
before  making  any  application  to  the  township.  This 
course  was  prudent,  but  whether  prudent  or  not,  I  have  no 
right  to  criticise  if  within  the  power  of  the  council,  as  I 
think  it  was. 

The  council,  if  they  cannot  obtain  the  consent  of  the 
township,  may  have  to  use  the  land  for  some  other  muni- 
cipal purpose  or  may,  if  it  sees  fit  to  determine  that  it  is 
not  required,  sell.  This  it  is  said  is  speculation  in  land, 
which  is  ultra  vires.  I  do  not  think  so.  Speculation  and 
the  making  of  a  profit  out  of  the  land  by  re-sale  formed 
no  part  of  the  motive  for  the  purchase.  The  purchase  was 
made  because  it  was  deemed  a  good  business  transaction  to 
buy  the  site  before  disclosing  the  municipal  intentions. 
The  municipality  took  the  chance  of  obtaining  the  consent 
of  the  township  and  took  the  chance  if  the  consent  is 
finally  refused,  of  selling  without  loss.  I  cannot  find  any 
jurisdiction  in  the  Court  to  interfere  with  this.  Nor 
should  I  do  so  unless  I  found  some  express  prohibition. 

I  can  find  no  trace  of  any  right  in  the  Court  to  rescind 
a  sale,  actually  carried  out,  at  the  instance  of  a  ratepayer. 

A  ratepayer  has  the  right  to  prevent  the  expenditure  of 
mnnicipal  funds  for  purposes  ultra  vires  the  corporation 
and  when  a  loss  occurs  by  reason  of  the  ultra  vires  trans- 
action he  may  hold  the  individual  councillors  responsible 
for  the  loss,  but  this  does  not  justify  an  action  to  rescind 
and  to  compel  the  vendor  to  repay  the  price  he  has  received. 
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This  land  has  been  purchased,  the  title  has  passed,  as 
between  the  vendor  and  purchaser  the  transaction  is  com- 
pleted. If  the  land  was  not  purchased  "  for  the  use  of  the 
corporation  "  or  "  the  public  use  of  the  municipality ''  then 
the  Crown  alone  can  object. 

It  is  clear  that  this  land  was  purchased  for  the  use  of 
the  corporation.  There  is  no  room  for  the  suggestion  that 
any  other  than  a  municipal  purpose  was  ever  contemplated. 

The  purpose  of  the  purchase  was  plain  from  the  pro- 
ceedings of  the  council — the  establishment  of  an  hospital 
for  contagious  diseases. 

If  in  any  way  material,  I  find  that  there  is  no  evidence 
brought  home  to  the  vendor  of  knowledge  of  the  purpose 
of  the  purchase  before  the  completion  of  the  sale. 

The  action  must  be  dismissed  with  costs. 


IIox.  Mr.  Justice  Clute.  January  25th,  1912. 

Hon.  Mr.  Justice  Britton  February  6th,  1912. 

STAVERT  V.  CAMPBELL. 

Appeal — To  Privy  Council — Effect  of  Giving  Security  for  Conts  of 
Appeal — Security  not  given  oJt  Required  by  Con.  Rule  832  (d)  — 
Stay  of  Execution — Privy  Council  Appeals  Act^  10  Edit-.  VIJ, 
(Ont.)  c.  2//.  8.  4— Effect  of  Repeal  of  R.  8.  O.  (1897)  c.  J^8— 
Re-enactment  with  Modification — Interpretation  Act^  8.  7   (.^ff.) 

Clute.  J.,  dismissed  defendant's  motion  to  set  aside  a  writ  fi.  fa. 
issued  against  defendant.  Defendant  contended  that  he  having  given 
security  for  an  appeal  to  the  Privy  Council  it  acted  as  a  stay  of 
proceedings. 

Brixton,  J.,  granted  leave  to  oppeal  to  Divisional  Court  from 
above  order. 

F.  Arnold!,  K.C.,  and  F.  McCarthy,  for  the  dofondant. 
F.  H.  McKolcan,  for  the  plaintiff. 

An  application  by  the  defendant  for  leave  to  appeal  from 
the  judgment  and  order  of  Mr.  Justice  Clute,  dismissing 
an  application  to  set  aside  a  writ  of  fieri  facias  issued  against 
the  goods  and  chattels  of  defendant  after  the  defendant  had 
given  security  and  perfected  the  same  pursuant  to  ch.  24, 
sees.  3  and  4  of  10  Edw.  YIT.  (1910). 

The  order  allowing  the  sum  of  $2,000  paid  into  Court 
as  suflRcient  security  on  the  appeal  herein  to  His  Majesty  in 
his  Privy  Council  was  made  in  the  Court  of  Appeal  on  the 
15th  November,  1911. 
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The  defendant  contended  that  the  security  given  bo 
operated  nnder  the  Act  cited,  as  a  stay  of  proceedings.  The 
plaintiff  contended  otherwise. 

On  the  19th  December,  1911,  the  plaintiff's  solicitors 
having  issued  a  writ  of  fi.  fa.  against  the  defendant  notified 
the  plaintiff's  solicitors  of  same,  and  stated  that  they  were 
holding  the  writ  in  order  that  defendant's  solicitors  might 
move  to  set  it  aside.  The  defendant's  solicitors  moved  ac- 
cordingly. 

Hon.  Mr.  Justice  Clute: — ^In  this  case  security  has 
been  given  for  an  appeal  to  the  Privy  Council,  and  it  is 
contended  that  thereby  execution  in  the  original  cause  is 
stayed.  v 

This  application  is  made  to  set  aside  a  writ  of  £.  fa.  is: 
sued  on  behalf  of  the  plaintiff  on  the  ground  that  the  issue 
of  the  writ  is  irregular  and  contrary  to  the  statute. 

The  statute  here  referred  to  is  10  Edw.  VII.  ch.  24,  sec. 
4.  Section  3  declares  that  no  appeal  shall  be  taken  to  His 
Majesty  in  His  Privy  Council  until  the  appellant  has  given 
security  as  therein  provided.  Section  4  declares  that  upon 
the  perfecting  of  such  security,  unless  otherwise  ordered,  ex- 
ecution shall  be  stayed  in  the  original  cause.  Section  5  pro- 
vides that,  subject  to  the  rules  made  by  the  Judges  of  the 
Supreme  Court,  the  practice  applicable  to  staying  executions 
upon  appeals  to  the  Court  of  Appeal  shall  apply  to  an  ap- 
peal to  His  Majesty  in  His  Privy  Council. 

Rule  832  declares  that  upon  the  perfecting  of  the  security 
for  an  appeal  to  the  Privy  Council,  execution  shall  be  stayed 
in  the  original  cause  except  (d)  if  the  judgment  appended 
from  directs  the  payment  of  money,  execution  shall  not  be 
stayed  until  the  appellant  has. given  security  to  the  satisfac- 
tion of  the  Court  of  Appeal  or  a  Judge  thereof. 

It  was  urged  by  Mr.  Amoldi  that  the  statute  overrides 
this  rule,  having  been  passed  since  the  rule  came  into  force. 
The  statute  is  simply  a  revision  of  E.  S.  0.  1897,  ch.  48,  with 
a  slight  modification. 

Section  3  of  the  Eevised  Statute  corresponds  to  sec.  4  of 
10  Edw.  VII.,  except  that  the  words  ^'unless  otherwise  ord- 
ered" are  not  in  the  Eevised  Statutes. 

I  do  not  think  that  this  objection  can  be  supported.  It 
would  mean  that  any  rule  of  practice  would  be  abrogated 

VOL.  21  O.W.R.   NO.  3 — 12 
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without  reference  to  it  where  a  statute  was  repealed  and  re- 
enacted  in  almost  the  same  terms.  Such  a  view  cannot,  I 
think,  be  entertained.  Besides  the  Interpretation  Act,  sec. 
7,  sub-sec.  52,  expressly  provides  that  all  rules  and  regula- 
tions made  under  an  Act  before  the  repeal  thereof  shall  con- 
tinue valid  until  altered  or  annulled, 

I  do  not  think  the  giving  of  the  required  security  for  ap- 
peal to  the  Privy  Council  had  the  effect  of  staying  execu- 
tion in  the  Court  below.    The  motion  is  dismissed  with  costs. 

Defendants  moved  for  leave  to  appeal  from  above  judg- 
ment. 

F.  Arnoldi,  K.C.,  and  F.  McCarthy,  for  the  defendant. 
F.  R.  McKclean,  for  the  plaintiff. 

HoK.  Mr.  Justice  Britton: — I  am  asked  to  grant  leave 
to  appeal  from  that  decision  and  order. 

The  case  involves  a  large  amount  of  money,  and  is  other- 
wise important,  because  of  the  question  of  law  raised.  The 
construction  of  the  sees.  3  and  4  of  the  Act  cited  is  asked. 
Section  4,  if  it  stood  alone,  is  perfectly  plain  and  unam- 
biguous. The  words  are:  "Upon  the  perfecting  of  such 
security ''  (that  is  the  security  required  by  sec.  3,  and  which 
in  this  case  has  been  given),  '*  unless  otherwise  ordered,  ex- 
ecution shall  be  stayed  in  the  original  cause." 

Section  5  creates  the  difficulty,  if  difficulty  there  be. 
"  Subject  to  rules  to  be  made  by  the  Judges  of  the  Supreme 
Court,  the  practice  applicable  to  staying  execution  upon  ap- 
peals to  the  Court  of  Appeal,  shall  apply  in  an  appeal  to 
His  Majesty  in  his  Privy  Council.*^ 

'^  The  practice  applicable,'^  is  subject  to  rules.  What 
rules?  The  rules,  are  not  in  express  terms  referred  to  so 
that  they  can  override  or  be  of  equal  force  w^ith  the  statute. 
The  rules,  however,  may  be  applicable,  because  the  practice 
**  shall  apply  "  and  the  practice  apparently  is  under  C.  R. 
832 — "Unless  otherwise  ordered,'^  as  found  in  sec.  4,  can 
hardly  apply  to  what  is  ordered  by  a  rule ;  but  may  apply  to 
some  order  made  in  the  cause  in  Court  or  by  a  Judge.  It 
may  be  argued  that  mere  "  practice  "  in  obtaining  an  order 
authorized  by  a  rule,  cannot  control  the  express  terms  of  a 
statute. 

In  this  case  sec.  4  is  not  interfered  with  by  anything 
"otherwise  ordered,'^  unless  these  words  mean  what  rules 
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are  to  govern  where  rules  have  been  made,  I  am  not  at- 
tempting to  give  a  considered  opinion  upon  the  construc- 
tion of  this  statute  as  would  be  necessary  were  the  case  be- 
fore me  as  or  in  an  appellate  Court.  I  have  a  doubt  and 
so  can  not  satisfy  myself  in  withholding  the  leave  asked. 

Leave  to  appeal  granted. 

Costs  in  the  cause. 


court  op  appeal. 

February  1st,  1912. 

TORONTO    &    NIAGARA    POWER    CO.    v.    NORTH 

TORONTO. 

In  function — Action  to  Restrain  Municipality  from  Interfering  with 
Erection  of  Poles  and  Transmission  Wires  and  for  Damages — 
Condition  Precedent  to  Beginning  Construction — Undertaking  hy 
Company  to  have  Method  of  Construction  Approved  "by  Railway 
Board. 

Court  of  Appeal  allowed  an  appeal  from  judgment  of  Boyd,  C, 
20  O.  W.  R.  57,  24  O.  L.  R.  537,  and  dismissed  plaintiffs'  action,  but 
under  the  circumstances  without  costs  to  either  party. 

An  appeal  hy  the  defendants  from  a  judgment  of  Hon. 
Sir  Johx  Boyd,  C,  after  trial  without  a  jury,  2^0  0.  W.  R. 
r^r,  260;  24  0.  L.  R.  537. 

The  appeal  to  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chas.  Moss,  -C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

(t.  H.  Watson,  K.C..  and  T.  A.  Gibson,  for  the  defend- 
ants, appellants. 

D.  L.  McCarthy,  K.C.,  for  the  plaintiffs,  respondents. 

Hon.  Sir  Ghas.  Moss,  C.J.O. : — The  plaintiffs,  an  in- 
corporated' company  with  power  to  produce,  sell  and  dis- 
tribute electric  and  other  power  and  energy,  and  for  those 
purposes  to  construct,  maintain  and  operate  lines  of  wire, 
poles,  tunnels,  conduits  and  other  works,  and  to 
erect  poles,  construct  trenches  and  conduits,  and  do 
all  other  things  necessary  for  the  transmission  of  power, 
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to 

heat  or  light  as  fully  and  effectually  as  the  circumstances 
require;  brought  this  action  against  the  municipal  corpora- 
tion of  North  Toronto  for  an  injunction  to  restrain  that 
body  from  interfering  with  or  preventing  the  plaintiffs 
in  the  erection  of  poles  and  lines'  of  wire  in  and  along 
Eglinton  avenue,  a  highway  within  the  corporation  limits, 
or  in  the  alternative — by  amendment  asked  for  at  the  trial, 
— for  a  declaration  that  they  were  entitld  lo  erect  their 
poles  and  wires  for  the  transmission  of  (  r^tricity  upon 
and  along  the  public  streets  of  the  municipality  without 
the  leave  or  license  of  the  tie   aidants. 

The  learned  Chancellor  awarded  the  plaintiffs  the  latter 
relief  siibject  to  certain  conditions  as  to  depositing  plans 
and  books  of  reference,  and  obtaining  the  approval  of  the 
engineer  of  the  Dominion  Board  of  Rw.  Comrs.,  thereto. 

The  plaintiffs  were  incorporated  by  Act  of  the  Do- 
minion Parliament,  2  Edw.  YJJ.  ch.  107,  which  was  as- 
sented to  on  the  15th  Mav,  1902.  Section  21  of  the  Act 
declares  that  sec.  90 — together  with  certain  other  sec- 
tions— of  the  Railway  Act,  shall  apply  to  the  plaintiffs  and 
their  undertakings  in  so  far  as  the  said  sections  are  not 
inconsistent  with  special  Act. 

The  Railway  Act  in  force  at  that  time  was  the  Act  51 
Vict.  ch.  19,  which  was  as^erito'"'  to  on  the  22nd  of  May, 
1888.  But,  between  that  date  and  the  date  of  the  Act 
incorporating  the  plaintiffs,  a  number  of  amendments  to 
the  earlier  Act  had  been  made,  and  among  others  section 
90  was  amended  by  adding  thereto  a  new  sub-section. 

This  enactment  is  contained  in  the  first  section  of  the 
Act  62-63  Vict.  ch.  37,  which  was  assented  to  on  the  11th 
of  August,  1899.  When,  therefore,  in  1902,  section  90  of 
the  Railway  Act  was  incorporated  into  the  i)laintiffs*  in- 
corporating Act,  the  sub-section  added  by  the  62-63  Vict, 
ch.  37,  formed  part  of  the  enactments  which  were  made 
to  apply  to  the  plaintiffs  and  their  undertakings  in  so  far 
as  they  were  not  inconsistent  with  the  incorporating  Act. 

At  the  trial  the  existence  of  this  sub-section  appears  to 
have  been  overlooked,  and  the  learned  Chancellor's  atten- 
tion was  not  directed  to  it.  We  are,  therefore,  without  the 
benefit  of  his  view  as  to  its  bearing  upon  the  rights 
asserted  by  the  plaintiffs. 

The  language  appears  to  render  it  applicable  in  many 
respects  to  the  case  in  hand.  To  begin  with,  it  specifies 
and  deals  with  the  case  of  companies  empowered  by  Parlia- 
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ment  to  construct  and  maintain  lines  for  the  conveyance  of 
light,  heat,  power  or  electricity,  that  is  to  say  some  of  the 
very  objects  for  which  the  plaintiffs  were  incorporated. 
And  with  regard  to  that  subject,  it  enacts  that  "When 
any  company  has  power  by  any  Act  of  the  Parliament  of 
Canada  to  construct  and  maintain  .  .  .  lines  for  the 
conveyance  of  light,  heat,  power  or  electricity,  such  com- 
pany may  with  the  consent  of  the  municipal  council  or 
other  authority  having  jurisdiction  over  any  highway, 
square  or  other  public  place,  enter  thereon  for  the  purpose 
of  exercising  the  said  power,  and  as  often  as  the  company 
thinks  proper,  break  up  and  open  any  highway,  square  or 
other  public  place,  subject,  however,  to  the  following  pro- 
visions.'^ One  of  these  provisions  (f )  is  as  follows : — "  The 
opening  up  of  any  street,  square  or  other  public  place  for 
the  erection  of  poles  or  for  the  carrying  of  wires  under- 
ground, phall  be  subject  to  the  direction  and  approval  of 
such  person  as  the  municipal  council  appoints,  and  shall 
be  done  in  such  manner  as  the  council  directs;  the  council 
may  also  designate  the  places  where  such  poles  shall  be 
erected;  and  such  street,  square  or  other  public  place  shall 
without  any  unnecessary  delay  be  restored  as  far  as  pos- 
sible to  its  former  condition  by  and  at  the  expense  of  the 
company."  These  provisions  were  carried  into  the  Railway 
Act  1903,  and  are  now  to  be  found  in  a  somewhat  modified 
form  in  section  247  of  the  Bailway  Act  R.  S.  C.  ch.  37. 

If  these  enactments  in  so  far  as  they  require  that  a 
company  with  the  powers  possessed  by  the  plaintiflEs  must 
proceed  with  the  consent  of  the  municipal  council,  and  sub- 
ject to  the  direction  and  approval  of  such  person  as  it  ap- 
points and  under  its  directioti,  are  not  inconsistent  with 
the  plaintiffs'  incorporating  Act,  they  are  applicable  to  the 
plaintiffs  and  their  undertaking,  and  if  so  the  plaintiffs  are 
left  without  support  for  the  present  action. 

The  plaintiffs  rest  the  right  asserted  in  the  action  upon 
sections  12  and  13  of  the  incorporating  Act. 

Is  there  anything  in  them  reasonably  inconsistent  with 
sec.  90  of  the  Bailway  Act  as  it  stood  when  it  was  imported 
into  the  plaintiffs'  Act? 

In  other  words  can  it  be  fairly  said  that  having  regard 
to  the  objects  for  which  the  plaintiffs  were  incorporated, 
the  character  q|  the  work  necessary  to  be  done  in  order  to 
carry  these  objects  into  effect  and  the  public  ownership 
and  user  of  much  of  the  property  upon,  along  and  over 
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which  the  plaintiffs'  powers  were  to  be  exercised,  there  is 
any  'substantial  contradiction  between  the  provisions  of 
sections  11?  and  13  of  the  incorporating  Act  and  section  90 
of  the  Railway  Act? 

Sections  12  and  13  confer  powers  that  are  requisite  and 
necessary  as  of  course,  in  order  to  enable  the  plaintiffs  to 
prosecute  the  enterprise  for  which  they  were  incorporated. 

They  are  empowered  by^sec.  12  to  acquire,  construct, 
maintain  and  operate  works  for  production,  and  works  for 
the  conduct  and  supply,  of  electricity  and  other  power,  and 
by  means  thereof  produce  and  transmit  and  furnish  it  to, 
or  receive  it  from,  others  as  well  as  to  perform  other  acts. 
And  section  13  says  that  they  may  erect  poles,  construct 
trenches  or  conduits  and  do  all  other  things  necessary  for  , 
the  transmission  of  power,  heat  or  light,  as  fully  and  ef- 
fectually as  the  circumstances  of  the  case  may  require, 
provided  the  same  are  so  constructed  as  not  to  incommode 
the  public  use  of  streets,  highways  or  public  places,  or  to 
impede  the  access  to  any  house  or  other  building  erected 
in  the  vicinity  thereof,  or  to  interrupt  the  navigation  of 
any  waters,  but  they  shall  be  responsible  for  all  damage 
which  they  cause  in  carrying  out  or  maintaining  any  of 
these  works. 

These  provisions  do  not  expressly  negative  the  property 
rights  of  municipalities  or  individuals,  and  the  stipulation 
as  to  payment  of  damages  found  in  each  of  these  two  sec- 
tions does  not  necessarily  exhaust  the  conditions  to  which 
the  plaintiffs  could  reasonably  be  required  to  conform. 

The  enactments  of  the  subsection  added  to  sec.  90  of 
the  Railwav  Act  are  not  in  conflict  with  what  is  enacted 
in  sections  12  and  13  of  the  incorporating  Act.  They  fol- 
low naturallv  as  directions  incident  to  the  exercise  of  the 
powers  given  to  the  plaintiffs  in  order  to  the  carrying  out 
of  their  enterprise.  Even  before  the  date  of  the  plain- 
tiffs' Act,  the  trend  of  legislation  had  set  in  the  direction 
of,  municipal  control  over  the  exercise  of  powers  upon 
streets  and  highways  by  incorporated  companies,  and  that 
circumstance  may  account  for  the  importation  of  section 
90  into  the  incorporating  Act.  In  any  case  the  question  is 
one  of  construction  of  the  Act  as  a  whole;  and  the  pro- 
visions are  to  be  read  together  if  they  may  be  so  read  with- 
out leading  to  an  unreasonable  or  absurd  result. 

Beading  them  together  the  meaning  to  be  gathered 
seems  to  be  that  sections  12  and  13  confer  powers  to  be 
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exercised  in  conformitjjr  with  the  directions  of  section  90 
of  the  Railway  Act  in  so  far  as  they  relate  to  the  construc- 
tion and  maintenance  of  lines  for  the  conveyance  of  light, 
heat,  power  and  electricity  upon  or  along  highways,  squares 
or  other  public  places. 

That  being  the  case,  the  plaintiffs'  case  fails  and  the 
action  should  have  been  dismissed. 

It  follows  that  the  appeal  must  be  allowed  and  the 
action  dismissed,  but  under  all  the  circumstances  there 
should  be  no  costs  to  either  party. 

Hon.  Mr.  Justice  Garrow: — I  agree. 

Hon.  Mb.  Justice  Maclaren: — The  plaintiff  company 
professing  to  act  under  the  powers  conferred  upon  it  by  the 
Dominion  Statute  of  1902,  incorporating  it,  being  2  Edw. 
VII.,  ch.  107,  was  proceeding  with  the  erection  of  poles  for 
the  purpose  of  stringing  electric  transmission  wires  along 
Eglinton  avenue  in  the  town  of  North  Toronto.  They 
were  stopped  by  the  municipal  authorities,  and  their  work- 
men arrested.  They  claim  that  the  town  authorities  have 
nothing  to  say  in  the  matter  and  no  right  to  interfere  with 
them,  and  brought  the  present  action  for  an  injunction  re- 
straining the  town,  and  for  a  declaration  that  they  have  the 
right  to  erect  their  poles  and  string  their  wires  on  the  streets 
of  the  town  without  asking  leave  so  to  do. 

The  works  authorized  by  the  company's  Act  of  incorpora- 
tion are  declared  to  be  for  the  general  advantage  of  Canada. 
By  sec.  12  "The  company  may  acquire^  construct,  maintain 
and  operate  works  for  the  production,  sale  and  distribution 
of  electricity  and  power,  for  any  purpose  for  which  such 
electricity  or  power  can  be  used,  and  may  construct,  maintain 
and  operate  lines  of  wire,  poles  tunnels,  conduits  and  other 
works  in  the  manner  and  to  the  extent  required  for  the  cor- 
porate purposes  of  the  company,  and  may  conduct,  store,  sell 
and  supply  electricity  and  other  power,  and  may  with  such 
lines  of  wire,  poles,  conduits,  motors  or  other  conductors  or 
devices,  conduct,  convey,  furnish  or  receive  such  electricity  to 
or  from  any  person  at  any  place,  through,  over,  along  or 
across  any  public  highway,  bridges,  viaducts,  railways,  water- 
courses, etc.'* 

"  13.  The  company  may  erect  poles,  construct  trenches 
or  conduits,  and  do  all  other  things  necessary  for  the  trans- 
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mission  of  power^  heat  or  light  as  fully  and  effectually  as  the 
circumstances  of  the  case  may  require^  provided  the  same 
are  so  constructed  as  not  to  incommode  the  public  use  of 
streets,  highways,  or  public  places,  or  to  impede  the  access 
to  any  house  or  other  building  erected  in  the  vicinity  thereof, 
or  to  interrupt  the  navigation  of  any  waters,  but  tlie  com- 
pany shall  be  responsible  for  all  damage  which  it  causes  in 
carrying  out  or  maintaining  any  of  its  said  works/' 

The  case  was  tried  by  the  Chancellor,  who  held  that  under 
the  sections  of  their  charter  above  quoted  and  the  authority 
of  Toronto  v.  Bell  Telephone  Co,,  [1905]  A.  C.  52,  the  com- 
pany had  the  right  to  erect  their  poles  and  string  their  wires 
along  Eglinton  avenue  without  asking  the  leave  of  the 
town;  but  held  that  before  doing  so  they  should  deposit  a 
plan  and  book  of  reference  as  required  by  the  Railway  Act, 
and  inasmuch  as  the  evidence  shewed  that  on  account  of  the 
danger  to  the  other  wires  on  the  streets  of  the  town 
the  company  should  obtain  the  approval  of  their  plan  by  the 
engineer  of  the  Dominion  Bailway  Board.  We  were  in- 
formed by  counsel  for  the  company  that  they  had  deposited 
their  plan  and  would  obtain  the  consent  of  the  Bailway 
Board  engineer,  although  they  did  not  admit  that  the  board 
had  any  jurisdiction  in  the  matter. 

In  my  opinion  the  company  misconceived  its  rights  and  I 
consider  that  the  question  at  issue  is  governed  by  sec.  247 
of  the  Dominion  Bailway  Act,  B.  S.  C.  (1906),  ch.37,  which 
does  not  appear  to  have  been  cited  to  the  learned  Chancellor. 
This  section  provides  that '"When  any  company  is  em- 
powered by  any  Special  Act  of  the  Parliament  of  Canada 
to  construct,  operate  and  maintain  lines  .  .  .  for  the 
conveyance  of  light,  heat,  power,  or  electricity,  the  company 
may  with  the  consent  of  the  municipal  council  or  other 
authority  having  jurisdiction  over  any  highway,  square,  or 
other  public  place,  enter  thereon  for  the  purpose,  exercising 
the  said  powers  .  .  .  subject,  however,  to  the  following 
provisions:  (e)  The  opening  up  of  any  street,  square,  or 
other  public  place  for  the  erection  of  poles,  or  for  the  carry- 
ing of  wires  under  ground,  shall  be  subject  to  the  supervision 
of  such  person  as  the  municipal  council  may  appoint,**  etc 
Sub-section  5  provides  that  if  the  company  cannot  obtain 
such  consent  it  may  apply  to  the  Bailway  Board  to  which  it 
shall  submit  a  plan  of  the  highway,  square,,  or  other  public 
place,  shewing  the  proposed  location  of  such  Iine&»  wires  and 
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poles.  By  sub-section  6  the  board  may  grant  the  application 
in  whole  or  in  part^  and  may  make  such  changes  or  impose 
such  terms  as  it  deems  expedient.  Section  21  of  the  com- 
pany's charter  provides  that  sec.  90  and  some  other  section* 
of  the  Bailway  Act  of  1888,  should  apply  to  the  company 
and  its  undertakings,  except  in  so  far  as  the  said  sections 
are  not  inconsistent  with  the  provisions  of  the  charter.  This 
would  include  the  amendment  to  sec.  90,  passed  in  1899,  62- 
63  Vict.,  ch.  37,  which  provided  that  when  any  company  was 
given  power  to  construct  and  maintain  lines  for  the  con- 
veyance of  light,  heat,  power,  or  electricty  the  company  might 
with  the  consent  of  the  municipal  or  other  authority  having 
jurisdiction  over  any  highway,  square,  or  other  public  place 
enter  thereon  for  the  purpose  of  exercising  the  said  power. 

This  amendment  was  referred  to  and  relied  upon  by  the 
defendants'  counsel  before  us,  and  he  informed  us  that  it 
had  not  been  cited  to  the  learned  Chancellor.  Plaintiffs' 
counsel's  reply  to  this  argument  was  that  this  amendment  to 
sec.  90  was  repealed  in  1903,  with  the  rest  of  the  Eailway 
Act  of  1888,  and  was  no  longer  law. 

If  the  defendants  had  to  rely  upon  this  section  it  would 
be  necessary  to  inquire  what  effect  the  repeal  of  1903  had, 
and  whether  the  provisions  of  the  amendment  of  1899,  were 
inconsistent  with  the  powers  conferred  on  the  plaintiff  com- 
pany by  its  charter  and  particularly  by  sees.  12  and  13, 
specially  relied  upon  by  their  counsel. 

But  in  my  opinion  it  is  not  necessary  for  us  to  look  at  or 
reply  upon  the  amendment  of  1899.  The  Interpretation  Act, 
R.  S.  C.  (1906),  ch.  1,  sec.  20  (b),  provides  that  ''When- 
ever any  Act  or  amendment  is  repealed,  and  other  provisions 
are  substituted  by  way  of  amendment  revision  or  consolida- 
tion .  .  .  any  reference  in  any  unrepealed  Act,  or  in 
iiny  rule,  order  or  regulation  made  thereunder  to  such 
repealed  Act  or  enactment,  shall,  as  regards  any  sub- 
sequent transaction,  matter  or  thing,  be  held  and  con- 
strued to  be  a  reference  to  the  provisions  of  the  substi- 
tuted Act  or  enactment  relating  to  the  same  subject-matter 
as  such  repealed  Act  or  enactment." 

This  precisely  meets  the  present  case.  When  the  Rail- 
way Act  of  1888,  was  repealed  on  its  revision  and  consolida- 
tion in  1903,  the  second  part  of  sec.  90  of  the  Act  of  1888 
was  amended  and  became  sec.  195  of  the  Railway  Act,  1903 ; 
and  on  the  general  revision  of  the  statutes  in  1906,  this  sec. 
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195  became  sec.  24:7  of  the  Railway  Act,  E.  S.  C.  ch.  37, 
quoted  above;  so  that  the  company's  charter  of  1902  must 
now  be  read  as  if  this  sec.  247  had  originally  been  embodied 
in  and  had  formed  a  part  of  the  company^s  Act  of  incor- 
poration. 

A  reference  to  sec.  247  shews  that  it  applies  to  any  com- 
pany empowered  by  Special  Act  of  Parliament  to  construct, 
operate  and  maintain  lines  for  the  conveyance  of  light,  heat, 
power,  or  electricity,  and  is  not  limited  like  the  amendment 
of  1899,  to  companies  incorporated  after  a  day  named. 

The  company  had,  therefore,  in  my  opinion  no  right  to 
proceed  to  erect  their  poles  on  Eglinton  avenue,  as  they 
claimed  they  had  the  right  to  do,  without  the  ei>nsent  of 
the  municipal  council  of  Xorth  Toronto,  and  are  subject 
to  the  supervision  of  such  person  as  the  said  council  might 
appoint,  and  if  the  council  refused  such  consent  the  com- 
pany should  apply  to  the  Railway  Board,  submitting  a  plan 
of  the  streets,  squares,  or  other  public  places  on  which  they 
wished  to  exercise  their  powers,  and  the  proposed  location 
of  such  lines,  wires,  and  poles. 

The  appeal  should  be  allowed  and  the  plaintiffs*  action 
dismissed,  but  without  costs. 

Hon'.  Mr.  Justice  Meredith: — ^Fnder  the  plainiiflfs' 
Act  of  incorporation,  2  Edw.  YIT..  eh.  107:  assented  to  15th 
Mav,  1902 — sec.  90  of  the  Railway  Act — ^with  other  sections 
of  that  enactment — ^was  made  applicable  to  the  plainti^, 
and  to  their  undertaking,  in  so  far  as  it  was  not  inconsistent 
with  the  provisions  of  the  Act  of  incorporation:  and  that 
section  of  the  Railway  Act,  as  it  was  when  the  plaintiffs  were 
incorporated — 62-63  Tict,  ch.  37,  sec.  1;  as^^nted  to  11th 
August,  1899 — and  as  it  still  is,  required,  and  requires,  the 
consent  of  the  municipal  council,  or  other  authority,  having 
jurisdiction  over  the  highway,  before  such  work  as^  that  in 
question  could  or  can  be  done  lawfully,  as  well  as  that  the 
opening  up  of  the  highway  should  be  subject  to  the  direction 
and  approval  of  such  person  as  the  municipal  council  should 
appoint,  and  should  be  done  in  such  manner  as  such  council 
should  direct:  which  council  might  als^^  *' designate *'  where 
the  poles  should  be  erected. 

These  things  are  not  inot^nsistont  with  the  prwnsions  of 
the  Act  of  incorporation :  and  were  quite  in  accord  with  the 
trend  of  legislation  at  that  time  in  that  respect,  a  trend  which, 
to  sav  the  least  of  it.  has  not  since  weakened. 
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The  powers  of  the  plaintiffs  in  respect  of  the  matters  here 
in  question,  conferred  by  the  Act  of  incorporation,  apart 
from  that  part  of  the  Kailway  Act  engrafted  upon  it;  are 
by  no  means  as  plainly  expressed  as  they  might  be,  but  the 
Act  certainly  does  not,  ih  so  many  words,  provide  for  the 
carrying  of  the  plaintiffs'  wires  along  the  highway,  as  they 
please,  against  the  will  of  the  municipality;  and  reading 
sec.  90,  of  the  Railway  Act,  into  the  Act  of  incorporaj;ion,  as 
if  it  had  there  been  set  out  in  full,  one  can  have  no  rea- 
sonable doubt  that  the  right  and  power  of  the  municipality, 
set  out  in  it,  were  intended  to  be  applicable  to  the  plain- 
tiffs' undertaking;  and,  that  being  so,  this  appeal  must  be  al- 
lowed, and  the  action  dismissed,  because  the  acts  of  the  plain- 
tiffs, complained  of  in  this  action,  were  done  in  disregard  of 
such  right  and  power;  but  as,  for  some  unaccountable  rea- 
son, the  provisions  of  sec.  90,  of  the  Railway  Act,  as  they 
were  at  the  time  of  the  passing  of  the  Act  of  Incorporation 
and  since  have  been,^were  not  brought  to  the  attention  of 
the  Court  below,  I  would  make  no  order  as  to  costs  either 
here  or  there. 

-Hon".  Mr.  Justice  Maoee: — The  powers  of  conducting 
its  lines  and  erecting  poles  along  the  streets  of  a  municipality 
given  in  1902,  to  the  plaintiff  company  by  its  Special  Act  of 
Incorporation,  2  Bdw.  VII.,  ch.  107,  in  sees.  12  and  13.  were 
practically  the  same  as  those  conferred  upon  electric  tele- 
graph companies  by  the  general  Act  relating  to  them,  R.  S. 
C.  1886,  ch.  132,  and  upon  various  telephone  companies. 

In  1899  it  had  become  frequent  that  railway  companies 
would  apply  for  and  be  granted  in  their  special  Acts  of  in- 
corporation power  to  generate  dnd  dispose  of  electricity  for 
light,  heat,  and  power  and  to  construct  telegraph  and  tele- 
l)hone  lines  for  public  messages.  In  the  session  of  1899. 
alone  such  powers  were  given  to  various  railway  companies — 
see  among  others  62-63  Vict.  ch.  50,  66,  70,  72,  77,  85,  and 
87.  There  were  no  sections  of  the  general  railway  Act 
specially  applying  to  these  powers,  and  in  some  of  the  special 
Acts  the  particular  company  was  given  the  powers  of  tlie 
Electric  Telegraph  Companies  Act — e.g.,  in  62-63  Vict.  chs. 
50  and  70. 

So  In  1899,  sec.  90  of  the  general  Railway  Act  of  1888, 
was  amended  by  62-63  Vict.  ch.  37,  sec.  1,  by  adding  a  sub- 
9ec.  2,  which,  however,  was  not  to  apply  to  companies  in- 
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corporated  before  that  year.  That  new  sub-sec.  2  declared: 
*'When  any  company  has  power  by  any  Act  of  the  Parlia- 
ment of  Canada  to  construct  and  maintain  lines  of  telegraph 
or  telephone  or  lines  for  the  conveyance  of  light,  heat^  and 
power,  ,or  electricity,  such  company  may  with  the  consent  of 
the  municipal  council  or  other  authority  having  jurisdiction 
over  any  highway,  square,  or  other  public  place  enter 
thereon  for  the  purpose  of  exercising  the  said  power,  and, 
as  often  as  the  company  thinks  proper,  may  break  up  and 
open  any  highway,  square,  or  other  public  place,  subject, 
however,  to  the  following  provisions.'^  The  provisions  (a)  to 
(k)  which  follow  are  all  restrictions  upon  the  company,  and 
one  of  them  (f )  declares  that  *'  the  opening  up  of  any  street 
.  .  .  for  the  erection  of  poles  .  .  .  shall  be  subject 
to  the  direction  and  approval  of  such  person  ^^  as  the  muni- 
cipal council  appoints  and  shall  be  done  in  such  **  manner  as 
the  council  directs ;  the  council  may  also  designate  the  places 
where  such  poles  shall  be  erected." 

That  this  amendment  of  sec.  90  was  intended  to  embodv 
the  general  policy  to  be  adopted  for  the  future  with  regard 
to  all  such  railway  companies,  can  I  think  hardly  be  doubted 
expressly  limited  as  it  was  to  companies  incorporated  in  that 
session  or  thereafter — and  it  could  hardly  be  argued  with 
success  that  those  companies  which  in  that  session  had  in- 
serted in  their  special  Acts  a  reference  to  the  Electric  Tele- 
graph Companies  Act,  could  thereby  override  the  new  amend- 
ment and  dispense  with  the  consent  of  the  municipal  council. 

I  have  said  it  was  the  policy  for  all  such  railway  oom- 
panies,  for  I  think  it  was  limited  to  them.  Although  it 
refers  to  *'any  company,^'  it  was  only  an  amendment  of  a 
section  in  the  Eailway  Act  of  1888,  and  in  that  Act  company 
means  railway  company.  This  is  the  more  obvious  when  we 
turn  to  the  Railway  Act  of  1903,  which  consolidated  the  vari- 
ous statutes  as  to  railways.  There  in  the  corresponding  sec. 
195,  the  words  are  '^  the  company,"  which  again  mean  rail- 
way company.  In  the  present  Eailway  Act,  R.  S.  C.  1906, 
ch.  37,  sec.  247,  the  expression  *'any  company,'^  is  again 
used,  but  the  definition  of  company  is  the  same,  and  in  the 
following  sec.  248,  special  reference  is  made  to  other  tele- 
phone companies  and  requiring  municipal  consent. 

Then  this  company  was  incorporated  in  1902,  for  equally 
dangerous,  if  equally  useful  purposes,  and  Parliament  de- 
clared that  sec.  90  of  the  Railway  Act  and  62  other  sections 
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of  that  Act  should  apply  to  it  so  far  as  not  inconsistent  vrith 
the  Special  Act.    As  sec.  90  was  only  one  of  63  sections  thus 
incorporated  with  the  latter  Act,  there  cannot  be  said  to 
be  any  implication  that  Parliament  considered  that  partic- 
ular section  to  be  inconsistent  with  it.     Section  90  was  the 
one  of  the  63  sections,  which  specially  related  to  the  powers 
of  a  company  as  to  the  construction  of  its  line — and  the 
sub-section  added  in  1899  was  specially  applicable  to  such 
works  as  those  of  this  company.     As  the  company  was  not 
a  railway  it  was  necessary  in  the  Special  Act  to  declare  that 
for  its  purpose  in  those  63  sections  of  the  Railway  Act  the 
word  "company ".should  be  deemed  to  mean  this  company. 
Considering  the  objects  of  the  company  there  was  cer- 
tainly no  reason  why  it  should  in  relation  to  highways  be 
given  greater  powers  than  railway  companies  with  similar 
powers.     There  was  every  reason  why  it  should  not.     It 
stands  practically  in  the  same  position  as  regards  legisla- 
tion as  the  companies  I  have  referred  tx)  which  were  given 
the  powers  of  the  Electric  Railway  Act.    Can  it  then  be  said 
to  be  inconsistent  with  its  power  to  construct  its  lines  along 
the  highways  that  it  should  comply  with  sec.  90,  and  ob- 
tain the  consent  of  the  municipality?     Section   12  of  its 
Special   Act  gives  power  to  enter  upon  and  take  private 
property,  but  it  could  hardly  be  contended  that  it  would  be 
inconsistent  with  that  to  require  it  to  take  the  proper  regular 
proceedings  under  the  provisions  of  the  Railway  Act  made 
applicable.     So  when  it  is  given  power  to  put  its  line?  and 
poles  upon  the  highway  there  seems  no  reason  to  consider  it 
should  do  so  otherwise  than  as  prescribed  by  the  very  section 
(90),  which  is  made  applicable  to  it,  and  which  requires  the 
municipality\s  consent  and  approval  and  direction,  and  I  do 
not  see  any  inconsistency  in  the  two  enactments,  although 
one  qualifies  the  other  especially  as  the  Special  Act  itself 
in  sec.  13,  shews  that  the  public  use  of  the  streets  and  the 
private  access  to  property  were  not  to  be  incommoded.    The 
necessity  for  approval  of  the  authority  which  is  the  statutory 
guardian  of  such  streets  and  responsible  for  their  repair  is 
quite  consistent  with  the  right  to  put  the  poles  and  wires 
along  them.     It  is  noticeable  that  in  this  singular  Special 
Act,  which  places  no  restriction  on  the  locality  of  the  com- 
pany's operations  in  Canada,  and  only  indicates  them  in  its 
title,  the  objects  of  the  company  are  nowhere  stated,  but 
only  as  its  powers  are  in  various  sections  declared.    There 
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is  every  reason  to  construe  these  sections  then  as  much 
statements  of  the  objects  of  the  company  as  specifications  of 
the  way  in  which  those  objects  are  to  be  carried  out,  and 
therefore  still  less  *' inconsistency  ^'  in  holding  the  general 
policy  of  sec.  90  to  be  applicable.  I  am,  therefore,  of  opin- 
ion that  the  consent  of  the  municipality  was  necessary  under 
the  amendment  of  1899,  which  was  not  brought  to  the  at- 
tention of  the  learned  Chancellor. 

This  necessity  has  not  been  dispensed  by  subsequent  legis- 
lation. In  1903  the  Eailway  Act  was  recast  and  consolidated 
in  3  Edw.  VII.,  ch.  85,  which  came  into  force  by  Eoyal 
Proclamation.  It  repealed  the  Act  of  1888  and  the  amend- 
ing Act  of  1899,  but  it  does  not  seem  to  have  changed  the 
situation.  In  sec.  195  it  re-enacted  the  provisions  of  the 
1899  amendment  to  sub-sec.  90,  and  this  time  without  re- 
stricting it  to  companies  incorporated  in  or  after  1899,  thus 
emphasizing  the  general  policy — ^but  in  sec.  5  it  declared 
that  unless  otherwise  expressly  declared  "Where  the  pro- 
visions of  tliis  Act  and  of  any  Special  Act  relate  to  the  same 
subject-matter  the  provisions  of  the  Special  Act  shall  in  so  far 
as  is  necessary  to  give  effect  to  such  Special  Act  be  taken  to 
override  tlie  provisions  of  this  Act,'^  and  that  if  in  any 
Special  Act  pai^sed  theretofore  the  application  of  any  pro- 
vision of  the  railway  was  excepted,  extended,  limited,  or 
qualified  the  corresponding  provision  of  this  Act  shall  be 
taken  to  be  excepted,  extended,  limited,  or  qualified  in  like 
manner.  It  may  be  questioned  whether  those  sees.  3  and  4 
relate  to  any  companies  other  than  such  as  the  Act  has  in 
view  that  is  "  railway  '^  companies,  and  whether  it  would 
apply  to  companies  for  a  different  purpose  as  to  ^tihich  Par- 
liament had  for  the  sake  of  brevity  referred  to  the  Railway 
Act.  But  whether  that  be  so  or  not,  it  is  evident  that  the 
powers  of  this  company  were  not  curtailed  thereby. 

The  same  may  be  said  of  the  Revised  Act  of  1906  (B.  S. 
r,  1906,  ch.  37,%ecs.  247,  3  and  4.) 

In  all  these  Eailway  Acts  of  1888,  1899,  1903,  and  1906, 
the  word  ^^  company  "  refers,  as  I  have  said,  to  a  railway  com- 
pany (sec.  248  expressly  refers  to  a  telephone  company). 
It  is  only  by  virtue  of  this  company's  Special  Act,  sec.  21, 
that  the  word  ^^ company"  in  the  specified  sections  can  be 
taken  to  mean  this  company. 

Then  what  was  the  effect  of  the  repeal  in  1903,  of  the 
Acts  of  1888  and  1899?     The  Interpretation  Act  then  in 
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force  E.  S.  C.  1886,  ch.  1,  sec.  7  in  clause  51,  enacted  that 
whenever  any  Act  is  repealed  and  other  provisions  are  sub- 
stituted by  way  of  amendment  revision  or  consolidation,  any 
reference  in  any  unrepealed  Act,  to  such  repealed  Act  or 
enactment  shall  as  regards  any  subsequent  transaction,  mat- 
ter or  thing  be  held  and  construed  to  be  a  reference  to  the 
provisions  of  the  substituted  Act  relating  to  the  same  sub- 
ject-matter. The  same  provision  is  to  be  found  in  the  pres- 
ent Interpretation  Act,  R.  S.  C.  1906,  ch.  1,  sec.  20  (b). 
Thus  this  company^s  Special  Act  is  to  be  read  with  sec.  247 
of  the  present  Railway  Act,  R.  S.  C.  1906,  ch.  37,  which 
governs,  and  is  not  in  my  opinion  inconsistent  with  it. 
I  would,  therefore,  agree  in  allowing  the  appeal. 


DIVISIONAL    COURT 

Februaby  Isi,  1912. 
McEACHEX  V.  GRAND  TRUNK  Rw.  CO. 

Negligcnve  —  liailwa/y  —  Servant  Killed  while  Walking  on  Tracks — 
Warning  —  Findings  of  Jury  - —  Evidence  —  Contributory 
Negligence —  Ultimate  Negligence. 

Plaintiff,  Mary  McEachen,  widow  of  Allan  McEachen,  brought 
action  on  behalf  of  herself  and  her  two  children,  to  recover  damages 
for  the  death  of  her  husband,  who  was  run  over  by  defendants'  train, 
while  he  was  engaged  in  work  for  the  defendants,  owing,  as  she 
alleged,  to  their  negligence. 

Mebeditii,  C.J.C.P.,  at  trial,  dismissed  the  action  without  costs, 
upon    the    answers    of    the    jury    to    questions    submitted    to    them. 

Divisional  Ck)UBT  dismissed  plaintiff^s  appeal  with  costs  if 
demanded,  holding  that  it  was  plain  that  the  unfortunate  man\s 
own  want  of  the  most  ordinary  care  contributed  to  the  accident. 

An  appeal  by  tlie  plaintiff  from  a  judgment  of  Hon. 
Sir  Wm.  Meredith,  C  J  C.P.,  at  trial,  dismissing  the  action 
without  costs. 

The  appeal  to  Divisional  Court  was  heard  hy  Hon.  Sir 
Glknholme  Falconbridge,  C.J.K  B.,  Hon.  Mr.  Justice 
Brittox  and  Hon.  Mr.  Justice  Riddell. 

J.  6.  O^Donoghue,  for  the  plaintiff,  appellant. 

D.  L.  McCarthy,  K.Q.,  for  the  defendants,  respondents. 

Hon.  Mr.  Justice  Britton: — This  is  an  action  by  the 
plaintiff,  who  is  the  widow  of  the  deceased  Allen  McEachen, 
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who  was  in  the  employ  of  the  defendants,  as  a  carpenter  and 
rightfully  in  such  employment  upon  and  about  defendants' 
premises.  The  action  is  by  the  widow  for  herself  and  oA  be- 
half of  the  infant  children  of  deceased — for  damages,  the 
plaintiif  alleging  that  the  death  was  caused  by  negligence 
of  the  defendants.  The  deceased  was  run  over  by  a  train 
of  defendants  and  killed,  on  the  2l8t  December,  1910.  The 
negligence  alleged  by  the  plaintiff  is  everything  mentioned 
in  sec.  3,  sub-sees.  1  to  5  inclusive,  of  the  Workmen's  Com- 
pensation for  Injuries  Act.  The  case  came  on  for  trial  at 
Toronto,  and  was  tried  by  Chief  Justice  Sir  Wm.  Mereditli 
and  a  jury  on  the  2nd  October,  1911.  The  learned  trial 
Judge  submitted  questions  to  the  jury,  and  the  jury  upon 
these,  found  that  the  defendants  were  guilty  of  negligence, 
which  occasioned  the  death  of  McEachen.  The  negligence 
found  by  the  jury  was  ^^  that  the  cars  should  not ''  (have 
been  cut)  "be  cut  loose  without  a  man  being  in  charge  of 
the  brake.''  This  is  not  the  negligence  complained  of,  and 
in  view  of  all  the  evidence  such  an  answer  by  the  jury  is 
hardly  warranted.  That,  however,  is  not  material  in  view  of 
the  next  question  and  answer. 

Question  4.  ^'Was  the  accident  caused  wholly  or  partly 
by  the  negligence  of  the  deceased?"  To  which  the  answer 
was  "pariily.''  That,  of  course,  means  that  the  deceased 
by  his  own  negligence — ^in  pari;  contributed  to  the  accident 
which  caused  his  death.  And  that  answer,  if  founded  upon 
evidence,  bars  plaintiff's  right  to  recover  unless  recovery  can^ 
be  had  by  reason  of  question  Xo.  6,  and  the  answer  thereto. 

Q.  6.  "  Could  the  trainmen  after  they  became  aware  that 
the  deceased  was  coming  to  the  switching  track  by  the  ex- 
ercise of  reasonable  care  have  prevented  the  accident?"  A. 
''  Yes." 

I  entirely  agree  with  the  contention  of  counsel  for  plain- 
tiffs that  if  the  evidence  disclosed  that  the  trainmen  after 
they  saw  the  danger  of  deceased — could  reasonably  have 
done  anything  to  prevent  the  accident — ^the  defendants  might 
be  responsible  for  the  trainmen's  negligence  notwithstand- 
ing the  finding  in  answer  to  the  second  question. 

This  question  6  has  to  do  with  ultimate  negligence — it 
pre-supposes  that  there  may  have  been  negligence  on  the  part 
of  deceased — ^that  by  reason  of  the  deceased's  own  negligence 
in  part,  he  was  in  danger  then  after  the  trainmen  knew  of 
such  danger,  could  they  have  done  anything  to  prevent  the 
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accident?  If  there  was  any  evidence  that  would  permit  of 
the  finding  as  the  jury  have  found  in  answer  to  6,  then  that 
finding  should  not  be  disturbed,  but  in  my  opinion,  there  is 
no  evidence  to  warrant  any  such  finding,  the  evidence  is  all 
the  other  way.  There  can  be  no  presumption  in  favour  of 
deceased.  All  those  who  know  do  not  speak  of  there  being 
anjrthing  to  shew  negligence  or  from  which  negligence  can 
be  imputed  after  the  deceased  was  in  danger — or  known  to 
be  in  immediate  proximity  to,  and  actually  stepping  into 
danger. 

Ultimate  negligence — or  negligence  to  create  such  liabil- 
ity as  is  implied  in  question  6,  cannot  be  as  to  the  car  equip- 
ment— ^with  brakes,  bell,  whistle  or  anything  of  that  kind. 
All  these  things  have  reference  to  negligence  negatived  by 
the  finding  in  answer  to  the  2nd  question. 

Unable  as  I  am  to  discover  any  evidence  which  would 
permit  the  answer  of  the  jury  to  the  6th  question,  to  stand 
as  creating  a  liability  on  the  part  of  defendants  in  this 
action,  my  conclusion  is  that  the  judgment  should  stand 
and  this  motion  be  dismissed — ^with  costs  if  exacted. 

Nothing  would  be  gained  by  a  new  trial  even  if  we  should 
be  of  opinion  for  any  reason  that  the  plaintiffs  should  have 
one.  No  doubt  all  the  evidence  possible  was  forthcoming  and 
the  case  was  fully  argued. 

Hon.  Mb.  Justice  Riddell: — ^The  deceased  Allen  Mc- 
Eachen,  a  foreman  carpenter  on  the  Grand  Trunk  Railway 
was  killed  December  2l8t,  1910,  on  their  line.  At  the  place 
of  the  accident,  a  little  west  of  Windermere  avcvAie,  there 
were  north  of  the  elevated  track,  four  separate  lines  running 
between  the  Bolt  Works  and  the  elevated  track.  Numbering 
from  the  south  track  3,  held  immediately  before  the  accident^ 
a  switching  train,-seven  cars,  a  caboose  and  engine,  making 
a  train  of  some  300  feet  long.  The  engine  was  facing  west- 
ward ^^ nosing*'  the  train  which  was,  therefore,  west  of  the 
engine ;  and  at  the  west  end  of  the  train  were  the  caboose  and 
a  box  car  which  were  to  be  sent  up  the  straight  track  No.  3, 
the  remainder  of  the  train  then  to  be  switched  around  west 
of  the  Bolt  Works. 

This  operation  seems  to  have  begun  with  the  westerly 
car  about  50  feet'  east  of  Windermere  avenue.  The  yard 
helper  Rowan  got  up  on  the  foremost  car,  the  box  car  west 
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af  the  caboose,  and  saw  the  deceased  walking  *'  right  in  the 
centre  between  the  two  tracks  on  the  eight  feet,"  between 
tracks  Nos.  2  and  3.  The  bell  was  continuously  ringing, 
but  no  whistle  was  blown.  There  was  nothing  to  indicate  any 
danger  to  the  deceased,  as  he  would  be  well  out  of  the  way 
of  the  train. ,  A  train  was  coming  from  the  west  toward  the 
locus  on  track  No.  1. 

When  the  box  car  on  the  track  3  was  abqut  a  car  length 
cast  of  the  deceased,  Rowan  saw  him  step  to  the  north 
over  upon  track  3 — Rowan  ^*  shouted  and  gave  a  frantic  stop 
signal ''  to  the  engineer — ^the  hand  brakes  on  the  box  car  were 
on  the  east  end  and  Rowan  did  not  have  time  to  apply  them 
— he  was  taken  up  with  trying  to  warn  the  deceased.  The 
cars  were  going  west  about  4  or  5  miles  per  hour  and  the 
yard  helper  could  not  have  stopped  it  in  a  car  length  as  he 
thinks.  It  seems  probable  that  the  train  passing  east  on 
track  Xo.  1  prevented  the  deceased  hearing  the  bell,  the 
noise  of  the  west  going  train  or  the  shouts  of  the  yard  helper. 
He  did  not  turn  round  to  see  if  any  train  was  appioaching. 
The  engineer  applied  the  brakes  as  soon  as  he  got  the  signal, 
but  the  cars  did  not  stop  in  time  and  the  box  car  and  short 
caboose  ran  over  and  killed  the  unfortunate  man.  The  en- 
gineer called  by  tlie  plaintiff  says  he  could  not  have  stopped 
any  quicker. 

At  the  close  of  the  plaintiffs  case  her  counsel  mentioned 
the  several  grounds  of  negligence  upon  which  he  relied  and 
the  learned  trial  Judge,  the  Chief  Justice  of  the  Common 
Pleas,  charged  the  jur}'  with  great  care  upon  the  various 
allegations  of  negligence,  (1)  that  Rowan  should  have 
warned'  the  deceased;  (2)  "  As  to  the  whistle  there  is  no 
dispute  ...  on  the  facts  and  if  you  attribute  the  hap- 
pening of  the  accident  to  the  omission  to  whistle  you  will 
say  so,  and  I  will  deal  with  the  question  of  law  or  the  Court 
will  deal  with  that  afterwards;"  (3)  '' Then  it  it  is  said  that 
the  train  as  not  stopped  in  time;"  (4)  "It  is  said  there 
ought  to  have  been  a  brake  at  the  rear  of  the  car ''  (this  is 
explained  later  as  being  the  west  end  of  the  box  car;  (5) 
''  That  Rowan  ought  to  have  rushed  immediately  to  the  rear 
of  the  car  and  have  applied  the  rear  brake"  (i.e.,  in  this 
case  as  explained  later,  the  east  end  of  the  box  car). 

The  charge  proceeds  to  deal  with  contributory  negligence 
— and  questions  are  submitted.  Counsel  upon  this  appeal 
complains  that  the  learned  Judge  was  not  right  in  his  law 
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when  addrefieing  the  jury — and  if  we  take  out  one  sentence 
from  all  the  rest  a  plausible  argument  may  be  framed  that 
this  contention  is  correct — ^but  the  jury  were  not  allowed  to 
find  a  general  verdict  or  to  deal  with  the  law  at  all — ^and  any 
such  error  (if  such  there  were,  and  I  think  there  was  not  tak- 
ing the  charge  as  a  whole),  could  not  affect  the  answers  of 
the  jury  or  the  result. 

The  following  questions  were  submitted  (I  subjoin  the 
answers  to  save  repetition). 

1.  Were  the  defendants  guilty  of  negligence  in  operating 

the  shunting  train?     A.  Ten  for  negligence,  two  against. 

.   2.  If  so,  what  was  the  negligence?     A.  That  the  cars 

should  not  be  cut  loose  without  a  man  being  in  charge  of 

the  brake.    Ten  for,  two  against. 

3.  If  there  was  negligence  was  the  accident  to  the  de- 
ceased caused  by  such  negligence?  A.  Ten  says  yes,  two 
says  no. 

4.  Or  was  the  accident  caused  wholly  or  partly  by  the 
negligence  of  the  deceased?  A.  Eleven  say  partly,  one 
says  wholly. 

5.  Damages:  To  the  widow  $1,000;  To  Ronald,  $750; 
to  Catherine,  $750. 

Thereupon  counsel  for  the  plaintiff  asked  that  the  jury 
should  be  told  that  they  were  at  liberty  to  say  on  all  the  cir- 
cumstances there  was  negligence  without  mentioning  any 
specific  negligence — ^this  the  Chief  Justice  rightly  refused — 
counsel  claimed  then  that  '^  kicking  off  the  cars  in  the  way  it 
was  done  was  negligence,"  and  His  Ijordship  left  that  to 
the  jury. 

The  jury  then  retired;  and  counsel  for  the  plaintiff  ad- 
dressed the  Court: — 

Mr.  O'Donoghue:  I  suggest  to  your  Lordship  that  you 
should  leave  this  question  to  the  jury  also;  could  the  de- 
fendants, notwithstanding  the  negligence,  if  any,  of  de- 
ceased, have  avoided  the  accident? 

His  Lordship:  That  is  not  the  question  you  handed  up 
to  me.  I  will  ask  them,  if  you  choose,  whether  Rowan, 
after  he  became  aware  of  the  position  of  this  man — ^that  he 
was  crossing  the  track — could,  by  the  exercise  of  reasonable 
care,  have  prevented  the  accident  happening. 

Mr.  O^Donoghue:  1  am  submitting  the  general  question. 

His  Lordship:  Well,  I  will  not  put  the  general  question. 

Mr.  O'Donoghue:  I  was  just  getting  it  on  the  notes. 
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His  Lordship:  I  will  leave  to  the  jury  the  qiEiestioii — ^al- 
though I  think  there  is  no  evidence  of  it;  the  evidence  is  all 
against  you  on  it — ^whether,  after  the  trainmen — or  it  would 
really  be  this  man  Rowan — ^became  aware  that  this  man 
was  going  to  cross  the  track,  he  could,  by  the  exercise  of 
reasonable  care,  have  prevented  the  accident. 

Mr.  OT)onoghue :  I  have  no  objection  to  that,  but  I  also 
want  to  ask  this  one. 

His  Lordship:  Well,  I  will  not  do  that. 

Mr.  O'Donoghue:  I  only  want  to  get  it  on  the  notes. 
The  question  I  was  asking  was,  could  defendants,  notwith- 
,  standing  the  negligence,  if  any,  of  deceased,  have  avoided 
the  accident  by  the  exercise  of  reasonable  care? 

*  *  «  ♦  * 

His  Lordship:  Call  the  jury  back. 

The  jury  are  here  accordingly  brought  back  into  Court, 
and  tlie  following  takes  place: — 

His  Lordship:  Counsel  for  the  plaintiff  flesires  me  to 
ask  another  question.  I  am  going  to  ask  it,  although  it 
is  involved  in  the  questions  you  have  already  been  asked. 
This  is  what  I  will  ask  you :  Could  the  trainmen,  after  they 
became  aware  that  the  deceased  was  crossing  the  switching 
track,  by  the  exercise  of  reasonable  care,  have  prevented 
the  accident? 

Mr.  O'Donoghue:  Your  Lordship  will  understand  that 
is  not  the  question  I  submit. 

His  Lordship:  I  understand  it  perfectly.  It  is  a  better 
question  than  yours.  I  will  not  submit  it  the  other  way, 
if  you  want  it  I  will  ask,  '*  Could  Rowan  ?'^ 

The  question  following  was  then  added  and  given  to  the 
JU17  (I  subjoin  also  their  answer). 

6.  Could  the  trainmen,  after  they  became  aware  that 
the  deceased  was  coming  to  the  switching  track,  by  the 
exercise  of  reasonable  care,  have  prevented  the  accident? 
A.  Yes.     Ten  for,  two  against. 

Fpon  this  the  learned  Chief  Justice  said :  "  I  think  I 
mupt  enter  judgment  for  the  defendants  on  these  findings. 
The  jury,  in  their  answer  to  the  second  question,  place  the 
negligence  of  the  defendants  upon  this  ground:  that  the  car 
should  not  have  been  cut  loose  without  a  man  being  in 
charge  of  the  brake.  The  effect  of  that  finding,  according 
to  the  cases,  is  to  negative  all  the  other  grounds  of  negli- 
gence that  were  put  forward  by  the  plaintiff,  therefore  to 
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negative  the  failure  to  whistle  as  not  having  been  the 
efficient  cause  of  the  accident,  and  all  the  other  grounds  of 
negligence  upon  which  Mr.  O'Donoghue  relied.  It  was  not 
even  argued  by  counsel  that  there  was  negligence  in  not 
having  a  man  in  charge  of  the  brake  before  the  car  was 
cut  loose.  There  is  no  evidence  to  support  either  view — 
that  it  was  negligence  or  that  it  would  not  have  been  negli- 
jrcnee  to  have  a  man  in  charge  of  the  brake — and  what 
evidence  there  is  is  altogether  against  the  idea  that  if  there 
had  been  a  man  in  charge  of  the  brake  it  would  have  had 
any  effect  whatever.  If  the  signal  to  the  engine-driver 
could  not  have  prevented  it  through  his  stopping  by  means 
of  his  brake  it  follows  as  a  matter  of  course  that  the  other 
man  could  not  have  stopped  the  car — it  would  have  taken 
longer  probably.  Then  I  think  also  that  there  was  no  evi- 
donr  e  whatever  to  support  the  answer  to  the  sixth  question. 
There  was  nothing  that  could  have  been  done,  upon  the 
evidence — with  the  appliances  that  were  there  at  all  events 
— to  have  stopped  the  car  in  time  to  have  prevented  the 
accident  after  it  was  seen  the  man  was  stepping  on  to  this 
track  upon  which  the  shunting  train  was." 

Counsel  upon  the  appeal  before  us  urged  that  by  reason 
of  the  form  of  the  6th  question,  the  jury  might  have 
thought  that  they  were  precluded  from  finding  negligence 
of  the  defendants  before  the  deceased  started  for  the 
track  No.  3 — it  is  plain  that  this  is  not  so — ^the  jury  have 
found  negligence  of  the  defendants.  l)efore  this  point  of 
time  and  it  is  equally  clear  that  the  trial  Judge  is  right 
in  confining  all  question  of  ''ultimate'^  negligence  to  the 
time  from  which  the  def(*ndants  or  their  servants  could 
have  anticipated  any  danger — any  negligence  before  that 
time  must  be  negligence  covered  by  questions  Nos.  1  and  2. 

Tt  is  also  plain  that  nothing  appears  in  the  evidence 
justifying  the  answer  of  the  jury  to  question  No.  6,  or  in- 
deed to  question  No.  2.  But  in  any  event  tlie  answer  to 
question  2  precludes  a  finding  of  any  other  negligence  than 
that  specifically  found;  it  is  not  necessary  to  give  authority 
for  such  a  thoroughly  establifhed  proposition.  The  jury 
then  have  found  against  the  plaintiff  upon  whether  the 
absence  of  the  whistling,  etc.,  caused  the  accident ;  and 
even  were  the  statutory  duty  to  whistle  to  be  held  to  exist 
under  the  circumstances  the  jury  have  found  it  immaterial 
that  such  duty  (if  any)  was  not  fulfilled. 
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It  must  be  plain  that  the  unfortunate  man's  own  want 
of  the  most  ordinary  care  contributed  to  the  accident. 

I  think  the  motion  must  be  refused  and  with  costs  if 
asked. 

Hon.  Sir  Glenholmb  Palconbeidgb,  C.J.K.B. : — I 
agree  that  the  appeal  should  be  dismissed  witli  c  -ts. 


court  of  appeal. 

February  1st,  1912. 

COUNTY  OF  HALDIMAND  v.  BELL  TELEPHONE  CO. 

» 

Municipal  Corporatione  —  Right  of  Teleffhone  Company  to  Erect 
Poles  on  Bridge  —  Consent  not  Gh^cn  hy  Municipality  — 
Injunction. 

Court  of  Appeal  allowed  plaintiffs'  appeal  from  a  judgment  of 
Latchford,  J.,  19  O.  W.  R.  335,  and  entered  judgment  for  the  plain- 
tiffs with  costs,  with  a  stay  of  the  injunction  for  three  months. 

An  appeal  by  tlie  county  of  Haldiraand  from  a  judg- 
ment of  Hon.  Mr.  Justice  Latchford,  19  0.  W.  R.  335, 
dismissing"  thoir  action  for  an  order  compelling  the  Bell 
Telephone  Co.  to  remove  their  poles  from  the  piers  of  the 
bridge  crossing  the  Grand  river  at  the  village  of  Cayuga. 

The  appeal  to  Court  of  Appeal  was  heard  by  Hon.  Sir 
ChasJ  Moss,  C  JO.,  Hon.  Mr.  Justtce  G-arrow,  Hon. 
Mr.  Justick  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

T.  G.  Meredith,  K.C.,  for  the  plaintiffs,  appellants. 

G.  Lynch-Staunton.  K.C.,  for  the  defendants,  respond- 
ents. 

Hon.  Mr.  "Justice  Maclaren: — Tn  Mav,  1887,  the 
county  council  gave  permission  to  the  company  to  fasten 
a  small  scantling  fixture  to  the  rafters  of  the  bridge  pro- 
jecting about  three  feet  from  the  side  upon  which  to  put 
its  wires.  The  wires  remained  there  until  1907  when  the 
company  removed  them  to  the  other  side  of  the  bridge 
stringing  them  upon  poles  inserted  in  the  stone  piers  of 
th^  bridge.  There  were  some  negotiations  between  the 
parties  as  to  allowing  the  poles  to  remain,  but  no  agreement 
was  come  to. 
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By  its  defence  the  company  claimed  that  under  its 
charter.  43  Vict.  ch.  67  (Dom.),  amended  by  45  Vict.  ch. 
95^  it  had  a  right  to  do  what  had  been  done. 

The  trial  Judge  held  that  under  sec.  248  of  the  Rail- 
way Act,  E.  S.  C.  ch.  37,  the  company  could  not  do  what 
had  been  done  without  the  consent  of  the  municipality,  or 
failing  such  consent  without  the  leave  of  the  Board  of 
Railway  Commissioners.  He  found  that  the  plaintiffs  had 
suffered  no  actual  damage,  and  until  they  did  so,  he  held^ 
that  their  only  remedy  was  to  apply  to  the  Railway  Com- 
missioners to  have  the  poles  removed,  and  dismissed  the 
action  with  costs. 

On  behalf  of  the  company  it  was  argued  before  us  that 
as  it  was  given  power  under  sec.  3  of  43  Vict.  ch.  67  to 
"  construct,  erect  and  maintain  its  line  or  lines  of  teleplione 
along  the  sides  of  and  across  or  under  any  public  highways, 
streets,  bridges,  water-courses  or  other  such  public  place?, 
or  across  or  under  any  navigable  waters,'^  and  as  bridges 
are  not  mentioned  in  sec.  248  of  the  Railway  Act,  the 
company  had  the  same  rights  with  respect  to  this  bridge 
as  it  was  held  by  the  Privy  Council  to  have  with  respect  to 
the  streets  of  Toronto  in  Toronto  v.  Bell  Telephone  Co., 
[1905]  A.  C.  52. 

Sub-section  2  of  foc.  248  of  the  Railway  Act  provides 
that  except  as  therein  provided  a  telephone  company  shall 
not  "construct,  maintain  or  operate  its  linos  of  telephone 
upon,  along,  across  or  under  any  highway,  square  or  other 
public  place  within  the  limits  of  any  city,  town  or  village 
incorporated  or  otherwise,  without  the  consent  of  the  muni- 
cipality.^* Sub-section  3  provides  that  if  the  company  can- 
not obtain  such  consent  on  terms  acceptable  to  it,  it  may 
apply  to  the  Board  of  Railway  Commissioners. 

The  trial  Judge  was  of  opinion  that  the  omission  of 
the  word  *^  bridge ''  in  sub-sec.  2,  had  not  the  effect  the 
company  claimed,  and  T  think  he  was  clearly  right.  The 
bridge  in  question  is  a  part  of  the  highway,  and  is  covered 
by  the  language  of  the  sub-section. 

The  provisions  of  these  two  sub-sections  do  not  apply  to 
long  distance  or  trunk  lines.  The  location  of  these  is  by 
sub-sees.  4  and  5  subject  to  the  direction  of  the  munici- 
pality, or  its  ofBcer,  unless  they,  after  a  week^s  notice  in 
writing,  shall  have  omitted  to  prescribe  such  location  and 
make  such  direction. 


196    .  TUB  ONTARIO  WEEKLY  REPORTER,       [^OL.  21 

It  is  admitted  that  some  of  the  lines  in  question  are 
local,  and  some  are  long  distance  or  trunk  lines.  With  re- 
gard to  the  former  thej  company  had  no  right  to  proceed 
without  the  consent  of  the  plaintiffs  or  of  the  Board.  With 
regard  to  the  latter  they  should  have  given  the  week^s 
notice  or  have  received  the  direction  of  the  municipality 
or  its  officer.  With  respect  to  both  classes  of  lines,  they 
were  mere  trespassers,  and  I  can  find  nothing  in  the  law 
requiring  the  plaintiffs  to  apply  to  the  Board  ousting  the 
jurisdiction  of  the  Courts. 

In  my  opinion  the  appeal  should  be  allowed,  and  the 
order  asked  for  by  the  plaintiffs  should  be  granted,  unless 
the  parties  can  within  a  reasonable  time  either  make  a 
satisfactory  agreement,  or  failing  this  the  defendants  take 
the  steps  prescribed  by  the  Railway  Act. 

Hon.  Mr.  Justice  Garrow,  and  Hon.  Mr.  Justice 
Magee,  agreed. 

Hon.  Mr.  Justice  Meredith  : — If  the  acts  of  the  de- 
fendants, which  are  complained  of,  were  unauthorised  in 
law,  they  are  continuing  trespassers  to  land,  and  ought  to 
be  enjoined  from  all  furtlier  continuance  of  such  trespass, 
the  result  of  which  would  be  the  removal  of  their  poles 
and  lines  from  the  bridge  in  question  and  a  restoration  of 
it  to  the  condition  in  which  it  would  be  now  but  for  such 
trespasses;  and  this  was  not  at  all  disputed  upon  the  argu- 
ment here. 

The  only  substantial  questions  involved  in  the  case  are, 
therefore,  whether  the  defendants  had  a  legal  right  to  do 
the  things  which  they  have  done;  and,  if  not,  whether  the 
plaintiffs  are  seeking  a  remedy  in  the  proper  forum. 

That  there  was  no  leave  or  license  from  the  plaintiffs 
to  do  that  which  has  been  done  is  very  plain.  The  leave 
which  had  Ix^en  given  was  to  do  something  of  a  very  dif- 
ferent character  and  even  that  leave  was  given,  and  indeed 
asked  for,  only  subject  to  the  right  of  the  plaintiffs  to 
withdraw  it  whenever  they  saw  fit.  Subsequent  negotia- 
tions never  reached  the  stage  of  a  completed  agreement, 
or  of  leave  or  license. 

The  right  upon  wliich  the  defendants  rely  is  the  statutory 
power  conferred  upon  them  in  their  Act  of  incorporation; 
but  that  right  was  modified  by  an  amendment  to  that  Act; 
and   subsequently  both  were  superceded  in  so  far  as  the 
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qiiesttion  in  this  case  is  concerned,  by  the  provisions  of  sec. 
2'48  of  the  Eailway  Act,  E.  S.  C.  19Q6,  ch:  43,  under  which 
no  such  work  as  that  in  question  can  be  done  without  the 
consent  of  the  municipality  unless  the  line  As  a  long  dis- 
tance or  trunk  line,  and  in  regard  to  such  lines  the  location 
of  the  line  upon  the  highway  is  made  subject  to  the  direc- 
tion and  supervision  of  the  municipality,  or  of  such  officer 
as  it  may  appoint,  unless  this  is  not  done  for  a  week  after 
notice  requiring  it. 

Some  of  the  lines  in  question  are  not  long  distance  or 
trunk  lines,  and,  therefore,  the  defendants  had  no  power  to 
erect  them  because  no  consent  of  the  municipality  to  it  was 
ever  given ;  and  so  too  in  regard  to  the  lines  which  are  long 
distance  lines,  because  they  were  erected  without  giving  the 
week's  notice,  and  without  the  direction  and  supervision  of 
the  municipality  or  of  an  officer  appointed  by  it. 

It  wa«,  however,  contended  that  this  Act  did  not  apply 
because  l)ridges  are  not  expressly  mentioned  in  it;  but  the 
bridge  in  question  is  but  part  of  the  highway,  and  is  a  public 
place,  and  the  Act  expressly  applies  to  "  any  highway,  square 
or  public  place  in  any  city,  town  or  village  incorporated  or 
otherwise'^:  and  in  addition  to  that,  the  interpretation 
clauses  of  the  Act  provide  that  the  word  ^' '  highway,^  in- 
cludes any  public  road,  street,  land  or  other  public  way  or 
communication.'^  The  fact  that  the  defendants'  Act  of 
incorporation  includes  the  word  bridges  with  highways  and 
streets  can  hardly  be  considered  seriously  a  reason  for 
excluding  all  bridges  from  the  effect  of  the  Railway  Act. 

Another  contention  was  that  the  work  complained  of 
was  nothing  more  than  a  renewal  or  reconstruction  of  lines 
before  constructed  and  so  was  within  the  provisions  of 
sub-see.  6  of  sec.  248  of  the  Railway  Act  under  which  the 
plaintiffs  would  be  required  to  seek  relief  from  the  Board 
of  Railway  Commissioners  of  Canada;  that,  however,  is  in 
fact,  plainly  not  so;  it  was  a  new  construction  of  a  dif- 
ferent character  upon  the  other  side  of  the  bridge. 

Therefore  the  plaintiffs  are  entitled  to  relief  and  there 
is  nothing  in  the  way  of  their  coming  into  the  ordinary 
Court  of  the  land  seeking  it;  or  to  prevent  such  Courts 
granting  it:  see  Kemp  v.  London,  cfer.,  1  Ra.  Ca.  504; 
Simpson  v.  South  Staffordshire,  etc.,  34  Ir.  Ch.  327 ;  and 
River  Dee,  etc.  v.  North  Midland,  etc.,  1  Ea.  Ca.  154. 

The  appeal  shoxdd  be  allowed  and  the  defendants  should 
be  enjoined  from  continuing  to  trespass  upon  the  bridge 
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in  question  as  they  have  been  doing  ever  since  they  began 
the  erection  of  the  poles  and  wires  now  complained  of;  no 
damages '  are,  I  understand,  sought,  and  probably  no  sub- 
stantial damage  will  have  been  sustained  if  the  poles  and 
wires  be  removed  and  the  bridge  made  as  good  as  it  would 
be  if  they  had  never  been  erected;  but  the  injunction 
should  be  stayed  for  three  months  to  enable  the  parties  to 
come  to  some  agreement  under  which  the  lines  may  be 
carried  over  the  bridge;  or,  failing  that,  so  that  the  de- 
fendants may  apply  to  the  Board  for  such  relief  as  they 
may  think  they  are  entitled  to.  And  I  desire  to  add  that 
in  all  such  cases  as  this  it  should  be  borne  in  mind  that  a 
municipality  has  no  right  to  make  use  of  its  power,  under 
the  enactment  in  question,  to  exact  money  for  ulterior 
purposes. 

The  defendants  should  pay  the  costs  of  the  action  and 
of  this  appeal. 


Master  in  Chambers.  January  29th,  1912. 

CLARKSON  V.  McNAUGHT  AND  SHAW. 
(and  three  other  cases.) 

Judgment  —  Summary  —  Motion  for  under  Con.  Rule  60$ — Action 
on  Promissory  Notes — Defence  Should  he  Dealt  with  at  Heitring 
— ^fotion  Refused, 

In  these  four  cases  the  plaintiff  moved  under  Rule  603 
for  judgment  on  certain  promissory  notes. 

F.  R.  Mackelcan,  for  the  motion. 
F.  Arnoldi,  K.C.,  contra. 

Cartwbioht,  K.C,  Master  : — ^These  notes  were  all  dated 
20th  December,  1907,  and  were  payable  on  demand.  They 
were  protested  for  non-payment  on  6th  March,  1908.  There- 
fore the  plaintiff,  who  only  alleges  title  at  the  earliest  on 
5th  May,  1911,  took  them  subject  to  all  their  equities. 

It  was  said  by  Middleton,  J.,  in  the  similar  cases  of 
Btavert  v.  Barton  and  Macdonell  20  0.  W.  R.  597:  ''The 
defendants  have  all  along  contended  that  they  have  a  right 
of  indemnity  against  the  Sovereign  Bank  if  they  are  liable 
on  the  notes,  and  they  now  seek  to  contend  that  Clarkson  has 
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in  truth  become  a  mere  trustee  for  the  Sovereign  Bank  and 
its  shareholders^  and  is  for  this  reason  not  entitled  to  re- 
cover against  them.  This  defence  they  must  be  at  liberty 
to  set  up  and  it  is. proper  that  it  should  be  dealt  with  at 
the  hearing/' 

The  same  contention  is  made  in  the  present  cases  and 
the  motions  must  therefore  fail  unless  the  plaintiff  can  suc- 
ceed on  the  ground  that  the  document  given  on  13th  Jan- 
uary, 1909,  to  Mr.  Stavert  by  Mr.  Amoldi  "  on  behalf  of  " 
the  defendants  is  equivalent  to  a  consent  to  entry  of  judg- 
ment whenever  action  should  be  taken  by  Mr.  Stavert  on 
those  notes. 

In  any  case  even  if  that  is  the  legal  effect  of  this  docu- 
ment (which  is  found  at  p.  20  of  the  joint  appendix  of  ex- 
hibits and  statutes  to  the  appeal  book  in  Stavert  v.  Mc- 
Millan), the  decision  in  Pining  v.  Dawson,  4  0.  W.  R.  499, 
in  my  reading  of  that  judgment,  shews  that  application  must 
be  made  to  a  Judge  in  Court  to  have  such  agreement  car- 
ried out. 

This  renders  it  unnecessary  to  consider  two  prelimin- 
ary points  which  are  by  no  means  clear.  The  first  is 
whether  such  an  agreement  is  assignable  as  it  was  made  only 
with  Stavert.  Then,  if  that  is  properly  answered  in  the 
affirmative,  it  would  still  have  to  be  determined  if  the  in- 
denture of  5th  May,  1911,  by  which  Stavert  purported  to 
assign  to  Clarkson  all  the  trust  estate,  etc.,  carried  with  it 
the  right  to  enforce  the  agreement  of  13th  January,  1909. 
The  words  used  do  not  contain  any  express  mention  of  this 
document.  It  certainly  formed  no  part  of  the  trust  estate 
conveyed  to.  Stavert  as  it  was  not  at  that  time  in  existence. 

Is  it  then  included  in  the  words  ^^  all  books  of  account, 
papers,  and  other  documents  of  the  Sovereign  Bank  of 
Canada  V' 

This  is  a  question  on  which  opinions  might  well  differ, 
probably  the  existence  of  this  document  was  not  present  to 
the  mind  of  the  draughtsman;  and,  even  if  the  other  two 
difficulties  were  got  rid  of,  this  might  still  prevent  the  suc- 
cess of  the  plaintiffs  motions. 

In  my  opinion  they  must  be  dismissed  with  costs  to  de- 
fendants in  the  cause. 

I  still  adhere  to  what  I  said  in  the  Stavert  Cases,  supra, 
20  0.  W.  R.,  at  p.  247,  that  the  change  from  Stavert  to 
Clarkson  constituted  for  some  purposes  a  new  action;  and 
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I  am  of  opinion  that  this  change  in  the  situation  thereby 
created  might  give  the  defendants  the-  right  to  recede  from 
the  agreement  with  Stavert,  even  if  otherwise  binding  on 
them. 

In  view  of  all  these  considerations  it  would  be  impossible 
to  give  summary  judgment  without  acting  in  disregard  of 
the  judgment  of  the  Divisional  Court  in  Farmers  Bank  v. 
Big  Cities  Realty  (1910),  15  0.  W.  R.  241. 


Hon.  Mr.  Justioe  Middlbton.  January  22nd^  1912. 

HAY.  V.  SUTHERLAND. 

Process — Service  of  Writ  of  Summons  out  of  Jurisdiction — Order  for 
Obtained  on  Ex  Parte  Motion — Motion  to  Set  Aside  Order  and 
Writ  Refused  by  Master-in-Chamhers  —  Appeal  Dismissed  hy 
Middletony  J, — Con,  Rule  162  (9) — Joinder  of  Parties, 

An  appeal  by  the  defendant  from  an  order  of  the  Master 
in  Chambers,  dismissing  his  motion  to  set  aside  an  ex  parte 
order,  authorizing  service  upon  him,  and  of  the  jurisdic- 
tion, of  the  writ  of  summons,  and  to  set  aside  the  writ  and 
all  proceedings  based  thereon. 

Grayson  Smith,  for  the  appellant. 
^ifcGregor  Young,  K.C.,  for  the  plaintiff. 

Hon.  Mr.  Justice  Middleton: — A  case  is  within  sub- 
sec,  "g"  when  it  appears  that  the  defendants  are  properly 
joined.  The  question  of  joinder  must  be  determined  quite 
apart  from  the  residence  of  the  defendants  and  entirely  upon 
the  rules  regulating  the  joinder  of  parties. 

If  an  action  is  properly  brought  against  two  persons  who 
are  both  within  the  jurisdiction  it  can  be  said  that  either  is 
a  proper  party  to  an  action  properly  brought  against  the 
other,  and  so  when  either  is  out  of  the  jurisdiction  an  order 
may  be  made  for  his  service  provided  his  co-defendant  is 
first  served. 

This  construction  of  the  rule  has  been  invariably  adopted. 

Appeal  dismissed  with  costs  in  any  event. 
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supreme  court  of  canada. 

February  >23rd,  1912. 
NELLES  V.  HESSELTINE. 

ox  APPEAL  FROM  COtJRT  OF  APPEAL  FOR  ONTARIO. 

Appeal  to  Supreme  Court  of  Canada  —  From  Court  of  Appeal  for 
Ontario — Company — Promoters — Contract  to  Deliver  Shares  and 
Bonds — Breach  of  Contract — Reference  to  Ascertain  Damages — 
Report  Varied  on  Appeal — Final  Judgment — Leave  to  Appeal — 
Time  for  Appealing— -Jurisdiction  of  Supreme  Court  of  Canada. 

Supreme  Court  of  Canada  refused  leave  to  appeal  from  judg- 
ment of  Court  of  Appeal  for  Ontario,  20  O.  W.  R.  120,  affirming 
iadgment  of  Mebedith.  C.J.C.P.,  18  O.  W.  R.  196,  holding  that  the 
decision  of  the  Court  of  Appeal  was  not  a  final  judgement  from  which 
an  appeal  would  li»  to  the  Supreme  Court  of  Canada. 

Leave  to  appeal  from  judgment  of  Court  of  Appeal  for  Ontario, 
11  O.  W.  R.  1062,  refused  and  motion  to  extend  time  for  appealing 
therefrom  dismissed. 

OoodaU  y.  Clarke  (1911),  44  S.  C.  R.  284,  and 

Skinner  v.  Crown  Life  Ins.  Co.  (1911),  44  S.  C.  R.  616,  followed. 

An  appeal  from  a  decision  of  the  Registrar  of  the 
Supreme  Court  of  Canada,  refusing  an  application  by  the 
defendants  to  affirm  the  jurisdiction  of  the  Court,  and  for 
an  order  granting  leave  to  appeal  from  a  judgment  of  the 
Court  of  Appeal  for  Ontario,  20  0.  W.  R  120,  and  for  an 
order  extending,  the  time  for  appeal  if  such  order  were 
necessary. 

The  notice  of  motion  as  filed  was  not  properly  framed, 
but  the  motion  was  argued  before  the  Registrar  as  if  the 
application  made  verbally  had  been  contained  in  the  notice 
of  motion. 

D.  J.  McDougal,  for  the  defendants'  motion. 
W.  L.  Scott,  for  the  plaintiff,  contra. 

VOL.  21  O.W.B.  NO.  4 — 14 
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Cameron,  K.C,  Registrar  (18th  January,  1912): — 
The  facts  of  the  case,  shortly,  are  as  follows: — The  plain- 
tiffs sued  certain  individuals,  as  well  as  the  Windsor,  Essex 
and  Lake  Shore  Rapid  Railway  Company,  claiming  specific 
performance  of  an  agreement,  or  damages  for  the  breach 
thereof.  The  action  was  heard  by  Hon.  Mr.  Justice  Clute 
and  judgment  pronounced  on  the  16th  March,  1907,  in 
favour  of  the  plaintiffs.  In  the  said  judgment  the  Court 
ditccted  that  in  a  certain  event  there  should  be  a  reference 
to  the  local  master  at  Sandwicli  to  ascertain  the  value  of 
certain  stocks  and  bonds-  An  appeal  was  taken  from  this 
judgment  to  the  Court  of  Appeal,  where  judgment  was  pro- 
nounced on  the  21st  April,  1908,  allowing  the  appeal  so  far 
as  it  condemned  the  defendants  personally,  and  varying,  in 
other  respects,  the  judgment  of  the  Court  below,  see  11 
0.  W.  R.  1062.     No  appeal  was  taken  from  that  judgment. 

The  proceedings  then  went  on  before  the  Master,  who 
made  his  report  on  the  7th  April,  1909.  From  this  report 
an  appeal  was  taken  which  was  heard  by  Hon.  Sir  Wm. 
Meredith,  C.J.C.P.,  and  judgment  was  pronounced  on  the 
23rd  January,  1911,  varying  the  report  of  the  Master,  see 
18  0.  W.  R.  196.  The  next  proceeding  shewn  in  the 
appeal  book  is  an  order  made  by  the  Chancellor,  dated  8th 
March,  1911,  which  recites^s  follows: — 

Upon  motion  made  unto  the  Court,  etc.,  by  way  of 
further  directions,  and  to  dispose  of  the  question  of  costs, 
and  for  judgment  against  the  above  named  defendants,  etc., 
and  proceeds  to  order  the  defendants  to  pay  the  plaintiffs 
certain  sums  of  money  and  the  costs  incidental  to  the  refer- 
ence and  of  the  motion. 

On  the  2'9th  of  May,  1911,  Hon.  Mr.  Justice  Garrow  of 
the  Court  of  Appeal,  after  reciting  that  the  defendants 
had  given  notice  of  appeal  to  the  Court  of  Appeal  from  the 
judgment  of  the  Chief  Justice  of  the  Common  Pleas  Divi- 
sion, dated  23rd  January,  1911,  and  also  from  the  judgment 
of  the  Chancellor  of  the  8tli  March,  1911,  and  further  recit- 
ing that  it  appeared  that  an  appeal  would  lie  from  the 
Court  of  Appeal  to  the  Supreme  Court  of  Canada,  granted 
leave  to  appeal  direct  to  the  Court  of  Appeal  from  both 
judgments,  and  consolidated  the  two  appeals.  These  ap- 
peals came  on  for  hearing  before  the  Court  of  Appeal  and 
judgment  was  pronounced  on  the  28th  September,  1911, 
whereby  they  were  dismissed,  see  20  0.  W.  R.  120.  Secur- 
ity was  allowed  within  sixty  days  for  the  purposes  of  an 
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appeal  to  the  Supreme  Court,  and  the  present  application 
is  now  made  which  raises  the  question  of  the  jurisdiction 
of  the  Court. 

The  motion  before  me  also  includes  an  application  to 
affirm  the  juriediction  of  this  Court  to  hear  an  appeal  from 
the  judgment  of  the  Court  of  Appeal  of  the  21st  April, 
1908,  dismissing  the  appeal  from  the  judgment  of  the  Hon. 
Mr.  Justice  Clute  at  the  trial,  see  11  0.  W.  R.  1062. 

As  to  the  last  application  I  hold  that  the  Supreme 
Court  has  no  jurisdiction.  Section  69  requires  the  appeal 
to  be  brought  within  sixty  days.  This  time  may  be  ex- 
tended, under  sec.  71,  by  the  Court  below  but  not  by  the 
Supreme  Court. 

Secondly,  I  hold  that,  under  the  decision  of  the  Supreme 
Court  in  CJco'ke  v.  QoodaU,  44  S.  C.  R.  284,  no  appeal  lies 
to  the  Supreme  Court  from  so  much  of  the  judgment  of 
the  Court  of  Appeal,  dated  the  28th  September,  1911,  as 
affirms  the  judgment  of  Meredith,  CJ.,  of  the  23rd  Janu- 
ary, 1911,  varying  the  report  of  the  Master.  In  holding 
that  no  appeal  lies  from  this  judgment,  I  am  not  to  be 
taken  as  being  of  the  opinion  that  the  Supreme  Court  may 
not,  in  dealing  with  an  appeal  from  the  final  judgment, 
open  up  any  interlocutory  judgment  of  the  Court  of  Appeal 
or  any  other  Court  below  in  this  matter. 

Mr.  Scott  contends  that  no  notice  of  appeal  to  the 
Supreme  Court  from  the  Court  of  Appeal  was  given  as 
required  by  section  70,  but  I  hold  that  the  words  of  that 
section,  "  motion  to  enter  a  verdict  or  nonsuit  upon  a  point 
reserved  at  the  triral,'^  do  not  apply  to  a  case  where  judg- 
ment is  given  at  the  trial  disposing  of  the  right  ol  the  par- 
ti e^i  with  a  reference  to  determine  the  amount. 

The  only  question  then  remaining  for  me  to  determine 
is  whether  the  Supreme  Court  has  jurisdiction  to  hear  an 
appeal  from  so  much  of  the  judgment  of  the  Court  of 
Appeal  as  affirmed  the  judgment  of  the  Chancellor  on  fur- 
ther directions. 

Section  36  of  the  "  Supreme  Court  Act "  provides  gen- 
erally that  "  an  appeal  shall  lie  to  the  Supreme  Court  from 
any  final  judgment  of  the  highest  Court  of  final  resort,  etc., 
in  cases  in  which  the  Court  of  original  jurisdiction  is  a 
superior  Court."  The  present  case  falls  within  this  sec- 
tion. The  judgment  is  undoubtedly  a  final  judgment,  as 
was  the  judgment  of  the  Chancellor  on  further  directions. 
It  is  a  judgment  of  the  Court  of  Appeal  and,  therefore,  of 
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the  highest  Court  of  final  resort  in  Ontario,  and  the  case 
arose  in  a  superior  Court.  The  provisions  of  section  48, 
limiting  appeals  from  the  province  of  Ontario,  it  is 
admitted,  do  not  exclude  this  case  from  the  jurisdiction  of 
this  Court  The  judgment  of  the  Chancellor  on  further 
directions  condemns  the  defenrlants  to  pay  to  the  plaintiff 
Nelles  the  sum  of  $10,648.90,  :jid  to  the  plaintiff  Newman 
the  sum  of  $17,352.20.  To  my  mind,  therefore,  there  is  no 
doubt  that  the  case  falls  fully  within  the  provisions  of  the 
^'  Supreme  Court  Act,'^  and  there  is  jurisdiction  to  hear 
an  appeal  from  the  judgment  of  the  Court  of  Appeal  in  so 
far  as  it  affirms  the  judgment  of  the  Chancellor. 

An  appeal  was  taken  from  the  decision  of  the  Registrar 
to  Hon.  Mr.  Justice  Anglin  which  was  referred  by  him  to 
the  Full  Court  and  was  heard  on  the  29th  of  February.  The 
appeal  was  from  so  much  of  the  order  of  the  Registrar  as 
held  that  no  appeal  lay  to  the  Supreme  Court,  except  from 
that  part  of  the  judgment  of  the  Court  of  Appeal  as  af- 
firmed the  judgment  of  the  Chancellor.  The  order  of  the 
Registrar  was  affirmed  and  the  motion  dismissed. 

Hon.  Mr.  Justice  Idixgton  (February  2'3rd,  1912): — 
It  does  not  appear  to  me  that  we  can  properly  aid,  the 
appellant  by  assenting  to  his  motion.  Without  a  more 
intimate  knowledge  of  the  questions  involved  than  is  to  be 
obtained  on  such  a  motion  and  argument  properly  relevant 
thereto,  it  does  not  appear  to  me  that  we  can  satisfactorily 
deal  with  the  matter  in  an  absolutely  final  manner. 

However,  nothing  advanced  in  argument  (and  I  think 
all  was  said)  relative  to  the  nature  of  the  facts  and  legal 
issues  raised  in  the  pleadings  and  to  the  nature  and  inten- 
tion of  the  first  judgment  and  of  the  judgment  on  appeal 
therefrom  seemed  to  me  to  furnish  ground  for  holding  out 
much  hope  of  our  being  ever  able  to  find  that  judgment 
reviewable  on  the  proposed  appeal. 

Besides  the  cases  of  ChrJc  v.  OoodaJl,  4A  S.  C.  R.  284, 
and  Crown  Life  v.  Skinner,  44  S.  C.  R.  616,  cited  in  argu- 
ment, does  not  the  principle  upon  which  the  judgment  in 
the  case  of  McDonald  v.  BekJier,  [1904]  A.  C,  429,  pro- 
ceeded, stand  as  an  impassable  barrier?  See  the  approving 
reference  therein,  page  436,  to  the  case  of  International 
Financial  Society  v.  Ci^j  of  Moscow,  7  Ch.  D.  241  and  247. 
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Does  not  the  law  in  Ontario  "  in  such  cases  confer  a 
mast  important  right  on  one  of  the  litigants  by  ordering 
that  there  sliall  be  an  end  to  the  litigation  ' '  so  far  as  con- 
cerns the  field  of  dispute  such  a  judgment  covers?  Why 
should  a  man  spend  thousands  of  dollars,  as  sometimes 
happens,  on  a  reference  with  a  basis  to  rest  on  as  shifting 
as  the  sands? 

I  think  the  motion  must  be  dismissed  with  costs. 

If  a  right  of  appeal  here  ,is  a  desirable  thing  in  such 
cases,  there  are  three  ways  of  getting  it.  One  is  to  have  the 
learned  trial  Judge  so  frame  his  judgment  as  to  enable  it 
andf  then  litigants  will  know  what  is  in  store  for  them. 
Another  is  an  application  to  the  Court  of  Appeal  for  leave 
to  come  here;  and  the  third  is  to  induce  Parliament  to  say 
so,  if  it  will. 

All  the?e  Courts  may  answer  there  is  such  a  thing  as  too 
much  of  a  good  thing. 


>.  divisional  court. 

January  24th,  1912. 
PABSONS  V.  CITY  OF  LONDON 

3  O.  W.  N.  604. 

Municipal  Corporations — Power  of  Municipal  Council — Sale  of  City 
Hall — Action  to  Restrain — Courts  not  an  "  Upper  Chamber  "  of 
the  Council. 

Divisional  Court  dismissed  plaintiff's  appeal  from  a  judgment 
of  MiDDLETON,  J.,  20  O.  W.  R.  534,  25  O.  L.  R.  172,  with  costs. 

Plaintifl^s  appeal  to  Divisional  Court  was  heard  by  Hon. 
Sir  Glenholme  Falconbridge,  C.J.K.B.,  Hon.  Mr. 
Justice  Britton^  and  Hon.  Mr.  Justice  Riddell^  on  24th 
January,  1912. 

X.  W.  Eowell,  K.C.,  and  C.  G.  Jarvis,  for  the  plaintiff. 

T.  G.  ^Meredith,  K.C.,  for  the  defendant  municipality. 

J.  B.  McKilbp,  for  the  defendants  the  Royal  Bank  of 
Canada. 

Their  Lordships  (V.V.)  dismissed  the  appeal  with  costs. 
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SUPREliE  COUST. 

Decembeb  6th,  1911. 
BRULOTT  V.  GRAND  TRUNK  PACIFIC  Rw.  CO. 

13  Can.   Ry.  Cas,  95. 

ON  APPEAL  FR03I  COUBT  OF  APPEAL  FOB  ONTARIO. 

yegligence  —  RaUtcay  —  Plaintiff  Crunhed  Bcftcren  Cant  —  Action 
under  Workmen* Jt  Compensation  Act  —  Segligence  of  Fellotc- 
servant — Person  in  Superintendence — Voluntarily  Accepting  Risk 
— Trial — Secessity  for  Jury — Sufficiency  of  Questions  put  and 
Answered — Refusal  of  Trial  Judge  to  Submit  Additional  Ques- 
tions— Discretion — R  ail  tea  y   Act^   s.  306. 

Plaintiff  and  T.  weiv  both  employed  by  defendants.  Plaintiff 
was  assisting  T.  in  repairing  a  car  standing  on  a  track  in  defendants' 
yard,  when  a  yard-engine  propelled  other  cars  against  the  car  under 
repair,  and  injured  plaintiff,  who  brought  action  to  reci>ver  damages, 
under  Workmen's  Compensation  Act,  alleging  negligence  on  the  part 
of  T.,  a  person  in  superintendence  to  whose  orders  plaintiff  was 
bound  to  conform  and  did  conform,  in  not  placing  a  flag  or  flags  in 
a  position  to  give  warning  that  work  was  going  on  upon  the  track. 
At  trial,  the  jury,  in  answer  to  questions,  found:  (1)  that  plaintiffs 
injuries  were  caused  by  negligence  of  defendants;  (2)  that  the 
negligence  was  the  neglect  of  T.  in  not  placing  the  flag  for  protection ; 
Hi)  that  plaintiff's  injuries  were  caused  by  the  negligence  of  a  person 
in  a  position  of  superintendence  over  plaintiff  and  to  whose  orders  he 
was  bound  to  conform ;  (4)  that  T.  was  that  person,  and  his  negli- 
gence consisted  in  not  placing  the  flag;  (5)  that  plaintiff's  injuries 
were  not  caused  by  his  own  want  of  care ;  *'  it  was  no  part  of  his  duty 
to  place  these  flags  ;'*  and  they  assessed  the  damages  at  $1,980. 

After  counsel  had  addre8.«»ed  the  jury,  and  when  the  Judge  was 
about  to  begin  his  charge,  a  discussion  arose  about  the  frame  of  two 
of  the  questions  proposed  to  be  submitted  to  the  jury,  in  the  course 
of  which  defendants'  counsel  suggested  another  question :  "  Did  plain- 
tiff voluntarily  perform  the  acts  which  caused  his  accident,  knowing 
of  the  dangers  which  he  ran?''  This  defence  was  not  set  up  in  the 
pleadings  nor  previously  at  the  trial ;  and  no  application  was  made 
for  leave  to  amend  or  to  reopen  the  case  or  postpone  the  trial, 
Faloonbbidge,  C.J.K.B..  declined  to  submit  the  question,  saying  that 
he  did  not  think  it  fair  to  introduce  it  at  that  stage. 

Court  op  Appeai.  fob  Ontario,  19  O.  W.  R.  514,  24  O.  L.  R. 
154,  13  Can.  Ry.  Cas.  76,  held  (Meredith,  J.A.,  dissenting),  that  the 
trial  Judge  exercised  a  proper  discretion  in  refusing  to  submit  the 
additional  question  to  the  jury. 

That  notwithstanding  that  the  jury  had  not  found  that  T.  was 
exercising  superintendence  at  the  time  of  the  injury,  and  had  not 
found  that  plaintiff  did  conform  to  T.'s  orders,  yet,  having  regard  to 
the  evidence  and  the  Judge's  charge,  the  findings  were  sufficient,  under 
the  Workmen's  Compensation  Act,  to  support  a  judgment  for  plaintiff. 

Marlcy  v.  Oshorn  (1894),  10  T.  L.  R.  388,  specially  referred  to. 

Supreme  Court  of  Canada  held  that  s.  306  of  the  Railway  Act 
was  not  applicable  to  the  facts  of  this  case,  and  volens  should  have 
been  specially  pleaded. 

Judgments  of  Court  of  Appeal  for  Ontario  and  of  Falconbridge, 
C.J.K.B.,  affirmed. 
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An  appeal  by  the  defendants  from  a  judgment  of  the 
Court  of  Appeal  for  Ontario,  19  0.  W.  R.  514,  24  0.  L. 
B.  164, 

The  appeal  to  the  Supreme  Court  of  Canada  was  heard 
by  Hon.  Sib  Louis  Davies^  J.,  Hon.  Mr.  Justice  Idington, 
Hon.  Mr.  Justice  Duff,  and  Hon.  Mr.  Justice  Brodeur, 
on  15th  November,  1911. 

The  facts  are  fully  set  out  in  the  judgment  of  the  Court 
of  Appeal  for  Ontario. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  contended  that 
the  learned  trial  Judge  was  in  error  in  declining  to  submit 
the  question  to  the  jury  as  to  whether  the  plaintiff  volun- 
tarily performed  the  acts^hich  caused  his  accident,  knowing 
of  the  danger  which  he  ran,  distinguishing  Marley  v.  Osborn, 
10  T.  L.  R.  388,  and  relying  on  Bunl^er  v.  Midland  Rw.  Co,, 
31  W.  R.  231. 

In  Montreal  Park  &  Island  Rw.  Co,  v.  McDougall,  36 
S.  C.  R.,  at  p.  5.  it  is  stated  that  to  constitute  a  defence  of 
voluntary  performance  there  must  be  *'  such  knowledge  as, 
under  the  circumstances,  leaves  no  inference  open,  but  the 
one  that  the  workman  had  voluntarily  incurred  the  risk,  and 
that  must  be  found  as  a  fact.'^ 

The  learned  trial  Judge,  he  submitted,  failed  to  direct 
the  jury  to  find  on  this  question  of  fact,  which  would  have 
been  a  good  defence  had  the  jury  found  in  the  affirmative. 

In  the  case  of  the  Canada  Foundry  Co.  v.  Mitchell,  35 
S.  C.  R.  452,  it  was  held  that,  to  constitute  a  defence  of 
this  kind,  the  defendant  must  have  a  finding  by  the  jury  that 
the  person  injured  voluntarily  incurred  the  risk  unless  it  so 
plainly  appeared  from  the  plaintiff's  evidence  as  to  justify 
the  trial  Judge  in  withdrawing  it  from  the  jury  and  dismiss- 
ing the  action. 

He  submitted  that  there  was  quite  sufficient  evidence  to 
justify  the  adoption  of  the  latter  course  in  the  present 
instance,  but,  failing  that,  appellants  submitted  that  they 
were  entitled  to  have  the  direct  finding  of  the  jury  on 
that  point. 

In  view  of  the  fact  that  counsel  had  concluded  their 
addresses,  and  that,  as  the  jury  had  not  yet  been  charged, 
no  questions  had  been  submitted  to  them  for  consideration, 
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appellants  fail  to  appreciate  the  objection  of  the  learned 
Chief  Justice  to  submitting  the  question,  as  he  said,  **  at  this 
stage."  The  question  was  in  issue;  the  plea  covered  it,  for 
E.  S.  C.  6  Edw.  VII.,  ch.  37,  sec.  306,  which  was  pleaded, 
expressly  allowed  defendant  to  plead  the  general  issue. 

Where,  it  is  respectfully  submitted,  is  the  objection  to 
direct  the  jury  to  find  on  an  important  question  such  as  this, 
in  view  of  the  decision  of  this  Court  in  Canada  Foundry  Co. 
V.  Miichel,  35  S.  C.  R.  452  as  to  the  necessity  of  such  a 
finding  ? 

It  was  submitted  that  there  was  no  evidence  to  support 
the  verdict  of  the  jury,  but  that,  even  on  the  findings,  judg- 
ment should  have  been  entered  for  defendants:  Hooper  v. 
Holm,  12  T.  L.  R.  537,  affirmed  13  T.  L.  R.  6.  Orders  to 
which  the  plaintiff  is  bound  to  conform  are  of  such  a  nature, 
that  the  relative  position  of  the  parties  cause  the  one. to 
owe  obedience  to  the  other,  and  the  order  to  be  such  that 
it  cannot  be  disobeyed  without  contumacy :  McManus  v.  Hay, 
9  R.  425,  at  p.  429. 

It  was  submitted  that  Teasdale  was  not  "  in  a  position 
of  superintendence.-'  The  Act,  sec.  2,  sub-sec.  1.  defines 
superintendence  as  being  such  as  is  exercised  by  a  foreman 
or  person  in  like  position  to  a  foreman.  The  words  of  the 
learned  Chief  Justice  virtually  amounted  to  a  direction  to 
the  jury  to  find  that  Teasdale  was  a  person  to  whose  orders 
plaintiff  was  obliged  to  conform,  and  did  conform.  But  this 
was  a  question  of  fact :  Dolan  v.  Anderson,  22  Sc.  L.  R.  529, 
and  should  have  been  left  to  the  jury  under  proper  direction. 

The  person  to  give  directions  must  be  a  person  in  a  posi- 
tion of  superiority — ^giving  directions  to  the  other  person, 
whicli  the  latter  is  bound  to  obey:  Howard  v.  Bennett,  58 
L.  J.  Q.  B.  129,  60  L.  T.  R.  152,  5  T.  L.  R.  136,  and  mere 
directions  from  one  workman  to  another  are  not  orders.  It 
has  been  held  in  Scotland  that  where  a  man  can  judge  for 
himself,  and  elects  to  do  the  work  he  is  told  to  do,  and  is 
injured,  no  action  will  lie:  Wilson  v.  Caledonian  Railway  Co., 
37  Sc.  L.  R.  235,  2  F.  48.  Also,  that  the  order  to  which 
plaintiff  was  bound  to  conform,  and  did  conform,  must  he 
one  which  must  have  the  effect  of  superseding  the  exercise 
of  the  workman's  own  private  judgment  and  discrimination, 
and  substituting  therefor  the  behest  of  the  person  to  whose 
directions  he  is  bound  to  conform.  The  fact-that  the  work- 
man is  generally  under  the  orders  and  directions  of  the  per- 
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son  giving  the  order  is  not  sufficient:  Carravan  v.  Green  & 
Co.,  8  F.  275,  43  Sc.  L.  E.  200.  In  Yarmouth  v.  France, 
19  Q.  B.  D.  647,  there  was  a  positive  order,  "  Go  on,  you 
must  keep  driving,"  given  by  the  foreman,  when  plaintiff 
objected  to  the  risk,  and  the  foreman  added  that  he  took,  as 
representing,  the.  employer,,  full,  responsibility  for  any 
accident. 

A  foreman  employed  by  a  railway  company  is  not  a 
person  with  whose  orders  an  employee  is  "  bound  to  con- 
form," when  lie  orders  an  act  of  disobedience  to  tlie  rules  of 
the  company :  Bunker  v.  Midland  Rw.  Co.,  47  L.  T.  R.  n.s. 
476.  This  is  not  overruled  by  Marley  v.  O^hom,  10  T.  L.  R. 
388.  The  former  case,  though  cited  in  the  County  Court, 
is  not  referred  to  in  the  judgment  of  Cave,  J.,  and  the  cases, 
it  is  submitted,  are  clearly  distinguishable,  and  must  be  read 
together.  In  the  first,  there  is  a  clear  disregard  of  a  rule  of 
a  railway  company,  which  is  known  by  plaintiff  to  be  in 
force;  in  the  second,  a  shop  regulation  which,  according  to 
the  shop  foreman,  had  been  disregarded  for  some  time,  is 
is  merely  disregarded  as  usual,  and  the  Court  held  that  it 
was  no  part  of  plaintiff's  duty  to  go  into  the  question 
whether  such  disregard  and  the  consequent  order  to  him 
were  right  or  wrong. 

This  Court  has  frequently  insisted  on  the  observance  of 
railway  rules  by  employees  of  companies:  Grand  Trunk  Bw. 
Co.  Y.Birkett,  35  S.  C.  R.  296,  5  Can.  Ry.  Cas.  54;  Harris 
v.  London  Street  Bw.  Co.,  39  S.  C.  R.  398;  Grand  Trunk 
Rw.  Co.  V.  Miller,  32  S.  C.  R.  545,  2  Can.  Ry.  Cas.  350. 

The  distinction  between  the  above  cases  may  be  expressed 
in  the  words  of  the  judgment  of  this  Court  in  Warmingham 
V.  Palmer,  32  S.  C.  E.  126. 

T.  N.  Phelan,  for  the  respondent,  submitted  that  it  was 
clear  on  the  undisputed  evidence  that  the  doctrine  of  volenti 
non  fit  injuria  did  not  apply  in  this  case.  There  must  not 
only  be  volenter  but  also  scienter.  Did  the  plaintiff  have 
full  knowledge  of  his  risk?  He  knew  the  flags  had  not  been 
placed,  but  he  had  also  been  informed  by  the  superintendent 
that  the  yard  engine  was  three  miles  away.  It  was  upon 
that  assurance  that  he  placed  himself  in  a  position  of  danger, 
not  knowing  that  it  was  dangerous.  That  being  so,  how. 
could  it  be  said  that  he  assumed  the  risk  with  a  full  knowl- 
edge of  the  facts. 
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The  defendauts  have  urged  that  there  was  a  rule  that 
flags  should  be  placed  by  workmen,  and  that  the  plaintiff  is 
not  entitled  to  succeed  as  he  was  guilty  of  a  breach  of  this 
rule. 

It  is  clear  from  the  evidence  that  no  such  rule  that  flags 
should  be  placed  has  positively  been  shewn  to  exist.  Even 
if  there  were  a  rule,  it  make  the  duty  of  Teasdale  still 
stronger  to  see  that  the  rule  was  enforced.  He  referred  to 
Smith  V.  Baker,  [1891]  A.  C.  325;  Yarmouth  v.  France 
(1887),  19  Q.  B.  D.  647;  Sims  v.  Dominion  Fi^h  Co., 
(1901),  2  0.  L.  E.  69;  Canada  Foundry  v.  Mitchell  (1904), 
35  S.  C.  R.  452 ;  per  Davies,  J.,  at  pp.  454,  455 ;  Campbell 
V.  Ontano  Lumber  Co.  (1904),  3  0.  W.  R.  235;  Marley  v. 
Osbom  (1894),  10  T.  L.  R.  388. 

Hon.  Sir  Ijovis  Davies^  J.  (dissenting)  : — I  have 
reached  the  conclusion  in  this  case  that  the  trial  Judge  was 
wrong  in  refusing  to  put  to  the  jury  the  question  desired 
and  asked  to  be  put  by  the  counsel  for  the  company  as  to 
whether  the  plaintiff  voluntarily  and  with  full  knowledge 
and  apreciation  of  the  risk  he  was  running  entered-  upon 
the  work  in  the  doing  of  which  he  received  his  Injuries. 

I  think  there  was  ample  evidence  to  go  to  the  jury  on  the 
question  and  that  the  refusal  to  put  the  question  entitles  the 
plaintiff  to  a  new  trial. 

It  was  urged  that  the  finding  of  the  jury  against  con- 
tributory negligence  disposed  fully  of  the  question  of  volenter. 
I  do  not  agree  with  this.  The  learned  Judge  explicitly 
refused  to  allow  the  question  of  volenter  to  go  to  the  jury 
on  the  ground  that  it  had  not  been  pleaded.  The  jury 
under  such  circumstances  in  holding  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  would  never  dream 
that  they  were  answering  in  the  negative  a  question  which  the 
learned  Judge  had  distinctly  said  he  would  not  leave  to  them. 

I  think  under  the  circumstances  the  defendant  company 
is  entitled  to  a  new  trial  so  that  this  crucial  question  might 
be  answered. 

Hon.  Mr.  Justice  Idinoton  : — ^The  appellants  claim  that 
the  respondent  had  voluntarily  undertaken  the  risk  of  dis- 
pensing with  the  use  of  the  flags  usually  employed  to  pro- 
tect workmen  engaged  in  the  dangerous  employment  in 
which  he  was  engaged  at  the  time  of  the  accident  out  of 
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which  this  action  arises,  and  in  any  event  was  not,  under 
the  circumstances  involved,  acting  in  obedience  to  one  in  a 
position  of  superintendence  over  him,  and  to  whose  orders 
he  was  bound  to  conform.  ^ 

One  answer  to  the  first  contention  is  that  the  appellants 
3  id  not  plead  such  voluntary  undertaking. 

Counsel  for  appellants  points  to  the  plea  of  not  guilty 
by  statute,  which  was  pleaded  along  with  other  pleas. 

But  the  statute  referred  to  in  the  margin  of  the  plea  of 
not  guilty  is  sec.  306  of  the  Bailway  Act,  which  is  not  appli- 
cable to  the  fects  herein. 

The  case  of  Williams  v,  Birmingham,  [1899]  2  Q.  B. 
358,  seems  clearly  to  hold  that  a  plea  is  necessary  to  raise 
th*'  application  of  the  doctrine  of  volenti  non  fit  injuria;  but 
see  Degg  v.  Midland  Rw,  Co.,  1  H.  &  N.  773,  at  p.  783. 

If,  as  I  incline  to  think,  it  must  be  raised  by  a  plea 
besides  not  guilty,  then  surely  it  was  too  late  after  the 
addresses  of  counsel  at  the  close  to  the  jury,  to  'insist,  as 
counsel  claims  he  had  a  right  to  insist,  on  the  learned  Chief 
Justice  trjnng  the  case  to  put  a  question  to  the  jury  which 
could  only  rest  on  such  a  plea. 

At  that  stage  even  had  he  asked  to  amend  I  should  be 
very  chary  of  saying  the  learned  trial  Judge  erred  in  refus- 
ing it  unless  in  a  much  clearer  case  than  is  here  in  evidence. 

It  cannot  fairly  be  said  that  the  issue  was  fought  out  on 
any  such  line. 

It  would  rather  seem  to  have  been  something  analogous 
thereto,  but  clearly  not  that  issue  which  was  in  fact  tried. 

And  when  we  look  at  the  facts  apparent  in  the  evidence 
on  which  a  defence  is  attempted  to  be  raised  and  we  find 
that  such  consent,  if  consent  it  can  be  called,  as  the  plaintiff 
gave,  was  entirely  dependent  on  a  state  of  facts  represented 
to  him  as  existent,  which  in  truth  did  not  exist,  how  can  the 
defence  be  supported? 

The  representation  made  to  him  was  that  the  usual  risk 
attendant  upon  working  without  flags  being  placed  did  not 
exist,  for  there  was  not  an  engine  within  three  miles  from 
the  place  the  work  was  to  be  done  and  within  the  five 
minutes  represented  as  all  that  was  needed  for  the  work,  an 
engine  pushed  the  cars  upon  them. 

Clearly  the  foreman  in  charge  either  wilfully  misrepre- 
sented the  facts  or  was  grievously  mistaken. 
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In  any  way  one  can  look  at  the  matter,  this  defence  does 
not  seem  to  have  been  open  to  appellants. 

Much  less  did  any  ground  exist  for  insisting  as  of  right 
upoa  the  question  being  put  or  amendment  being  made  even 
if  it  had  been  claimed. 

As  to  the  other  branch  of  the  defence  that  the  plaintiff 
did  not  act  in  conformity  to  the  order  of  one  in  a  position 
of  superintendence  over  him  and  to  whose  order  he  was 
bound  to  conform,  there  is  abundant  evidence  to  entitle  the 
jury  to  find  as  they  did,  and  there  is  no  objection  taken  to 
the  learned  trial  Judge's  charge  relative  to  this  defence 
or  issue. 

The  plaintiff  swears  positively  this  man  Teasdale  was  his 
boss,  that  he  was  directed  by  his  shop  foreman  to  place  him- 
self in  a  position  where  he  must  obey  such  orders  as  Teas- 
dale  gave. 

It  must  not  be  forgotten  that  there  was  no  such  rule  of 
prohibition  regarding  the  doing  of  the  work  without  the 
flags  as  does  sometimes  exist  in  the  like  cases. 

It  was  merely  a  practice  existent. 

If  railway  companies  desire  the  protection  arising  or 
likely  to  arise  from  the  observance  of  such  a  practice,  they 
must  clearly  place  their  servants  in  a  position  to  disobey  any 
order  to  the  contrary  when  given  by  men  in  a  position  of 
superintendence. 

The  men  are  entitled  to  be  assured  that  if  they  disobey 
such  orders  of  one  in  a  position  of  superintendence  they  will 
be  protected  in  such  disobedience. 

It  should  not  be  left  for  a  moment  in  doubt  what  the 
man's  rights  are. 

The  work  was  not  being  done  on  a  completed  road  where 
the  usual  printed  rules  are  laid  down  for  the  guidance  of  all 
concerned,  and  where  the  superintendent  and  the  man  are 
both  bound  to  observe  the  written  rule. 

I  am  not  to  be  understood  as  implying  that  the  men  have 
a  right  to  discard  eitlier  practice  or  regulation  of  a  less 
imperative  nature  than  such  as  the  written  regulations  T 
refer  to. 

In  such  cases  of  practice  or  other  regulation  each  case 
n)ust  stand  on  its  own  bottom.  The  practice  or  other  un- 
written regulation  may  be  more  or  less  flexible  and  the  facts 
in  each  case  as  to  its  terms  ^'  constancv  "  and  ^*  observance  " 
may  all  have  to  be  considered  by  Court  or  jury  in  order  to 
determine  its  applicability. 
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In  some  cases  rules  are  often  made  merely  to  be  broken. 

It  would  have  seemed  to  be  an  ungracioiis  thing  for  a 
man  to  have  disobeyed  giving  a  lift  of  a  few  minutes  to  a 
piece  of  metal  whilst  the  foreman  slipped  the  bolt  into  its 
place. 

A  request  may  in  truth  be  a  command. 

If  foremen  were  plainly  given  to  understand  instant  dis- 
missal would  follow  the  making  of  such  requests  as  this  one 
made,  and  men  upder  them  saw  such  understanding  or  direc- 
tion followed  up  by  dismissal  and  that  systematically  adhered 
to  in  practice  throughout  the  entire  service,  we  would  have 
fewer  accident  cases  to  hear. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Hox.  Mr.  Justice  Duff: — Mr.  McCarthy  based  his  ap- 
peal on  one  contention  and  the  only  question  before  us  is 
the  question  raised  by  that  contention.  The  contention  is 
this:  "that  there  was  a  mistrial  because  of  the  refusal  of 
the  learned  Chief  Justice  of  the  King's  Bench  Division  to 
submit  to  the  jury  the  defence  that  the  victim  of  the  acci- 
dent had  agreed  or  consented  to  accept  the  risk  of  dispensing 
with  the  signal.  I  shall  assume  that  on  the  pleadings  the 
appellant  company  was  entitled  to  raise  that  defence.  The 
only  doubt  I  have  upon  that  point  is  whether  sec.  306  of  the 
Bailway  Act  has  any  application  at  all.  On  that  ques- 
tion, in  the  view  I  take,  it  is  unnecessary  to  pass  and  I  con- 
sequently express  no  opinion  concerning  it.  I  think  the 
defence  of  volenti  non  fit  injuria  was  in  effect  submitted 
to  the  jury  and  was  adjudicated  upon  by  them,  and  I 
think  so  for  this  reason.  The  jury  found  that,  in  dis- 
pensing with  the  signal,  Brulott's  superior  was  negligent. 
If  they  had  been  specifically  asked  the  question  they 
could  not  have  concluded  that  Brulott  voluntarily  con- 
curred in  the  act  of  his  superior  (which  they  found  to  be 
negligence  in  the  superior),  with  full  knowledge  and  appre- 
ciation of  the  risk  he  was  thereby  incurring  (which  they  must 
have  found  to  give  effect  to  the  defence  suggested)  without 
coming  to  the  conclusion  at  the  same  time  that  Brulott's  con- 
duct in  concurring  in  what  was  done  was  marked  by  a  want 
of  ordinary  case  for  his  own  safety  and  a  want  of  care  which 
must  have  materially  contributed  to  the  result  complained 
of.  In  a  word,  they  could  not  give  effect  to  the  proposed 
defence  without  drawing  inferences  which  would  necessarily 
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involve  the  conclusion  tliat  Brulott  was  guilty  of  contribu- 
tory negligence.  The  issue  of  contributory  negligence  was 
submitted  to  them  and,  on  that,  tliey  found  for  the  respond- 
ent. It  seems  clear,  therefore,  that  if  the  learned  Chief 
Justice  erred  it  was  in  form  only  and  that  the  appellants 
have  suffered  no  substantial  wrong. 

Hox.  Mr.  Justice  Anglin: — ^The  defendants  appeal 
from  the  judgment  of  the  Court  of  Appeal  for  Ontario,  up- 
holding a  verdict  for  the  plaintiff  under  the  Ontario  Work- 
meu's  Compensation  Act.  They  base  their  appeal  upon  two 
grounds:  (1)  that  for  lack  of  a  finding  that  the  injury  to 
the  plaintiff  resulted  from  his  having  conformed  to  an  order 
or  direction  of  a  person  in  the  employ  of  the  defendant  to 
whose  orders  or  directions  he  was  at  the  time  of  the  injury 
bound  to  conform,  the  verdict  cannot  stand;  (2)  that, 
although  asked  by  counsel  for  the  defendants  before  he 
charged  the  jury  to  put  to  them  the  question,  whether  or 
not  the  plaintiff  voluntarily  accepted  the  risk  attendant  upon 
working  as  he  did  w^ithout  the  protection  of  flags,  the  learned 
trial  Judge  refused  to  submit  this  issue. 

At  the  trial  all  parties  appear  to  have  assumed  that  the 
questions  submitted  to  the  jury  involved  their  determining 
whether  the  plaintiff,  when  injured,  was  or  was  not  acting 
under  an  order  of  his  temporary  foreman,  Teasdalc.  That 
the  learned  trial  Judge  intended  to  have  the  jury  pass  upon 
this  question  is  made  manifest  by  Ms  observation  in  dealing 
with  the  motion  for  nonsuit: — 

*^  I  think  it  is  for  the  jur}^  to  say  whether  what  passed 
did  not  amount  to  a  direction  from  his  superior  to  go  on 
and  do  it  without  the  flag :  I  do  not  think  I  could  withdraw 
it  from  the  jury.'^ 

The  failure  of  counsel  for  the  defendants  to  object  on 
this  ground  to  the  sufficiency  of  the  questions  prepared  by 
the  learned  Chief  Justice  for  the  jury  presents  a  serious 
obstacle  to  his  success  in  this  Court.  But  it  is  unnecessary 
to  dwell  further  on  this  aspect  of  the  case  because  there  is  a 
distinct  finding  that  negligence  on  the  part  of  Teasdale, 
while  in  the  exercise  of  superintendence  entrusted  to  him 
by  the  defendants,  was  the  cause  of  the  plaintiff's  being 
injured.  This  finding  suffices  to  sustain  the  verdict  under 
sub-sec.  2  of  sec.  3  of  the  statute,  although  it  should  be  held 
fatally  defective  under  sub-sec.  3  for  lack  of  the  specific  find- 
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ing  that  the  injury  resulted  from  the  plaintiff's  having  con- 
formed to  an  order  of  Teasdale.  That  Teasdale  was  a  per- 
son who  had  superintendence  entrusted  to  him  was  not  seri- 
ously controverted  at  bar  in  this  Court;  and,  it  is  stated 
in  the  charge  of  the  learned  Chief  Justice  that  this  was 
conceded  at  the  trial.  Subject  to  the  question  of  volens,  the 
evidence  fully  warrants  the  finding  that  Teasdale  was  negli- 
gent in  his  superintendence  and  that  such  negligence  was 
tlie  cause  of  the  injury  to  the  plaintiff. 

In  refusing  to  put  to  the  jury  the  specific  question  asked 
for  by  Mr.  McCarthy  upon  the  issue  of  volenter,  the  learned 
Chief  Justice  appears  to  have  been  of  the  opinion  that  under 
the  plea  of  "  not  guilty  by  statute  ^'  it  was  not  open  to  the 
defendants  to  urge  this  defence,  and  that  it  was,  therefore, 
entirely  discretionary  with  him  to  submit  or  to  withhold 
this  issue  from  the  jury.  That  also  seems  to  have  been  the 
view  of  the  majority  of  the  Judges  in  the  Court  of  Appeal. 
So  great  is  my  respect  for  all  those  learned  Judges  that  I 
find  it  difficult  to  believe  that  they  could  have  misconceived 
the  true  scope  of  the  plea  of  the  defendants.  But  as  this 
case  may,  in  my  opinion,  be  disposed  of  upon  another  ground, 
I  desire  to  abstain  for  the  present  from  committing  myself 
to  the  proposition  that  the  general  issue  raised  by  the  plea 
of  not  guilty  does  not  involve  a  traverse  of  the  existence  of 
the  duty  to  the  plaintiff  in  the  breach  of  which  the  negli- 
gence charged  consists  and  that  evidence  of  volenter  to 
negative  such  a  duty  is,  therefore,  not  admissible  under  it. 
Moreover,  I  wish  also  to  reserve  for  future  consideration, 
should  it  present  itself  for  decision,  the  question  whether 
under  sec.  306  of  the  Railway  Act,  E.  S.  C.  1906,  ch.  37, 
it  is  open  to  a  defendant  railway  company  to  plead  the 
statutory  defence  of  not  guilty  or  the  general  issue  in  such 
an  action  as  the  present. 

The  issue  of  contributory  negligence  was  clearly  sub- 
mitted to  the  jury  in  questions  and  under  a  charge  to  which 
no  exception  has  been  taken.  Although,  as  pointed  out  by 
Bowen,  L.J.,  in  Thomas  v.  Quartermain,  18  Q.  B.  D.  685, 
at  p.  697  :— 

^^The  doctrine  of  volenti  non  fit  injuria  stands  outside 
the  defence  of  contributory  negligence  and  is  in  no  way 
limited  by  it,  in  individual  instances  the  two  ideas  seem  to 
cover  the  same  ground.^' 
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In  the  present  instance,  upon  the  evidence  before  the 
jury,  it  seems  to  me  impossible  that  they  could  consistently 
have  found  the  plaintiff  volens  while  affirming  negligence  on 
the  part  of  the  defendants  and  negativing  contributory  negli- 
gence on  his  part.  If  volens,  he  was  a  fortiori  reckless  and 
negligent.  In  order  to  find  him  volens  the  jury  must  have 
been  satisfied  that,  with  full  knowledge  and  appreciation  of 
the  risk  he  incurred  in  working  without  the  protection  of 
flags,  he  freely  and  without  any  compulsion,  either  of  an  im- 
mediate order,  or  arising  from  fear  of  dismissal  or  serious 
reproof,  assumed  that  risk  as  his  own.  Smith  v.  Baker, 
[1891]  A.  C.  325,  at  p.  355;  Yarmouth  v.  France,  19  Q.  B. 
D.  647,  at  p.  661.  Assuming  for  the  moment  that,  not- 
withstanding evidence  upon  which  they  would  make  such  a 
finding  against  the  plaintiff,  a  jury  could  find  negligence  on 
the  part  of  the  defendants,  I  am  unable  to  understand  how 
they  could  acquit  the  plaintiff  of  contributory  negligence. 
The  logical  result  of  such  a  finding  would,  no  doubt,  be  that 
jiegligence  of  the  defendants  had  not  been  established  because 
they  did  not  owe  to  the  plaintiff  the  duty  with  breach  of 
which  they  were  charged.  But,  if  the  evidence  justified  find- 
ings that  the  defendants  were  negligent  and  that  the  plain- 
tiff was  free  from  contributory  negligence,  in  my  opinion,  in 
the  peculiar  circumstances  of  this  case,  it  necessarily  pre- 
cludes a  finding  that  the  plaintiff  was  volens.  The  findings  of 
negligence  and  of  ahsence  of  contributory  negligence  have 
not  been  questioned.  Whether  either  or  both  could  or  could 
not  have  been  successfully  attacked  it  is  to  late  now  to 
enquire. 

It  follows  that,  although  the  trial  would  probably  have 
been  more  satisfactory  had  there  been  an  express  finding 
upon  that  issue,  that  the  deceased  was  not  volens  is  really 
involved  in  the  unimpeached  findings  of  the  jury,  and  that 
no  wrong  or  miscarriage  has  resulted  from  the  refusal  put 
to  them  the  specific  question  demanded  by  the  defendants. 

The  appeal,  therefore,  fails  and  should  be  dismissed  with 
costs. 

Hon.  Mr.  Justice  Brodeur: — The  appellants  relied 
almost  entirely  in  their  argument  before  this  Court  on  the 
maxim  volenti  non  fit  injuria.  In  their  statement  of  defence 
they  had  not  alleged  that  fact  and  the  question  had  not  been 
put  in  issue. 
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Nevertheless  it  was  found  by  the  jury  that  the  respond- 
ent's injuries  were  caused  by  the  negligence  of  the  appellants 
in  not  placing  a  flag  for  protection,  and  that  he  was  acting 
under  the  orders  oi-o.  superintendent  whose  duty  was  to  place 
that  flag.  He  was  not  a  free  agent  in  the  circumstances 
and  the  maxim  does  not  apply. 

The  appeal  should  be  dismissed. 

Appeal  dismissed  with  costs. 


Hon.  Mr.  Justice  Kelly.  January  25th^  1912. 

MACPHIE  V.  TREMBLAY. 

3  O.  W.  N.  605. 

Cancellation  of  Instruments — Assignment  hy  Insolvent  Partnership 
for  Benefit  of  Creditors — Lands  Purchased  hy  Wife  of  Insolvent 
Partner — Action  hy  Assignee  to  Set  Aside  Conveyance  Thereof 
as  Fraudulent  and  Void,  against  Creditors  —  No  Evidence  of 
Fraud — Action  Dismissed  with  Costs — Wife's  Property  no  Part 
of  Partnership  Assets, 

Action  to  set  aside  a  conveyance  was  tried  at  North  Bay 
on  the  12'th  December,  1911,  without  a  jury. 

G.  A.  McQaughey,  for  the  plaintiflP. 
G.  T.  L.  Bull,  for  the  defendants. 

Hon.  Mb.  Justice  Kelly: — The  plaintiff,  to  whom 
Boulanger  and  Tremblay  (a  firm  of  which  the  defendant 
Peter  Tremblay  was  a  member),  made  an  assignment  for 
the  benefft  of  their  creditors  on  May  30th,  1910,  claims  that 
certain  property  purchased  by  the  defendant,  Evelina  Tremb- 
lay, wife  of  the  defendant  Peter  Tremblay,  was  purchased  or 
acquired,  and  buildings  erected  thereon,  out  of  the  funds  or 
assets  of  the  insolvent  firm,  and  that  such  property  should 
be  declared  a  part  of  the  firm's  assets.  Plaintiff  also  asks 
that  a  conveyance  of  the  lands  and  property  in  question  by 
defendants,  Peter  Tremblay  and  Evelina  Tremblay,  to  de- 
fendant Rou!hier,  on  or  about  September  27th,  1910,  be  de- 
clared fraudulent  and  void  as  against  the  creditors  of  Boul- 
anger and  Tremblay. 

The  only  evidence  offered  at  the  trial  was  that  of  de- 
fendants, Peter  Tremblay  and  Evelina  Tremblay,  both  of 
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whom  were  called  Hby  the  plaintiff.  The  evidence  satisfies 
me  beyond  any  doubt,  and  I  find,  that  the  moneys  used  in 
the  purchase  of  the  property  in  question  and  in  the  erection 
of  the  buildings  thereon,  and  which  plaintiff  claims  belonged 
to  Boulanger  and  Tremblay,  were  the  moneys  of  the  defend- 
ant Evelina  Tremblay,  and  did  not  belong  to  Boulanger  & 
Tremblay,  or  to  defendant  Peter  Tremblay;  and  the  prop- 
erty and  buildings  formed  no  part  of  the  assets  of  the  in- 
solvent firm. 

No  evidence  was  oflPered  to  substantiate  the  claim  that 
the  deed  to  defendant  Routhier  was  fraudulent  and  void.  I 
therefore,  dismiss  the  plaintiff's  action  with  costs. 


Master  in  Chambers.  January  31st,  1912. 

CALDWELL  v.  HUGHES. 

3  O.  W.  N.  639. 

Particulars — Motion  by  Plaintiff  for  Further  Particulars  of  State- 
ment of  Defence  and  Counterclaim — Postponement  Till  after 
Examination  of  Defendant  for  Discovery  —  Leave  Given  to 
Examine  before  Pleading  to  Counterclaim. 

Motion  by  plaintiff  for  fi^rther  particulars  of  statement 
of  defence  and  counterclaim. 

H.  E.  Bose,  K.C.,  for  the  motion. 
D.  Inglis  Grant,  for  the  defendant. 

Cartwright,  K.C,  Master: — The  action  is  brought 
by  the  plaintiff  as  administratrix  to  have  a  settlement  of 
the  business  done  by  her  deceased  husband  with  the  defend- 
ant. The  whole  matter  is  one  of  account  and  will  probably 
be  referred  unless  some  settlement  is  reached  by  the  parties. 

The  statement  of  defence  and  counterclaim  consists  of  30 
paragraphs  and  is  very  unusually  minute  and  detailed. 

Particulars  were  demanded  of  17  of  these — ^and  have 
been  furnished  as  to  some  of  them.  There  ^vas  no  written 
agreement  in  tliis  case. 

The  best  disposition  of  the  motion  will  be  to  let  it 
stand  until  after  examination  of  defendant  for  discoverv. 
The  plaintiff  can  plead  now  and  have  leave  to  amend  after- 
wards if  necessary  or  if  preferred  by  plaintiff  this  examina- 
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tion  can  be  had  before  pleading,  following  the  principle  of 
Townsend  v.  Northern  Crown  Bank,  14  0.  W.  R.  727. 

It  is  to  be  remembered  that  particulars  at  this  stage  are 
asked  for  pleading  and  plaintiff  not  being  aware  of  the  facts 
is  entitled  to  all  necessary  information  and  this  can  be  best 
obtained  by  discovery. 


divisional  court. 

February  6th,  1912. 
HELLER  V.  GRAND  TRUXK  Rw.  CO. 

3  O.  W.  N.  642. 

Negligence — Railvcay — Passenger — Travelling  on  Pass — In  Charge  of 
Horse — Special  Contract — Company  to  be  Free  from  Liability  in 
Case  of  Death,  Injury  or  Damage — Whether  Caused  by  Negli- 
gence of  Company,  its  Servants  or  Otherwise. 

DrvisiDNAL  Court  aflBrmed  judgment  of  Mulock,  C.J.Ex.D.,  20 
O.  W.  R.  478,  25  O.  L.  R.  117. 

An  appeal  from  the  judgment  of  the  Chief  Justice  of 
the  Exchequer  Division,  whereby  he  dismissed  the  action. 

The  facts  are  set -out  with  sufficient  elaboration  in  the 
report  of  the  case  below,  20  0.  W.  R.  478;  25  0.  L.  R.  117. 
The  plaintiff  now  appeals. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glenholme  Falconbridge  C.J.K.B.,  Hon.  Mb.  Justice 
Britton^  and  Hon.  Mr.  Justice  Riddell. 

W.  S.  Brewster,  K.C.,  for  the  plaintiff,  appellant. 
I.  F.  Hellmuth,  K.C.,  for  the  defendants,  contra. 

Hon.  Mr,  Justice  Riddell: — I  am  wholly  in  accord 
with  the  judgment,  and  think  it  cannot  be  set  aside.  Even 
were  the  conclusions  of  the  learned  trial  Judge  erroneous  in 
respect  of  the  meaning  of  the  word  "  impairing "  in  the 
statute — and  I  am  of  opinion  they  are  not — the  clause  in  the 
contract  is  not  in  my  view  such  as  that  it  destroys  the 
"  liability  in  respect  of  the  carriage  of  any  traffic."  *^  Traffic '' 
means  the  traffic  of  passengers,  goods  and  rolling  stock  with- 
out discrimination.     Railway  Act,  sec.  2   (31) — both  plain- 
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tiff  and  his  horse  were  traflBc  and  carried  under  the  one  con- 
tract— ^the  provision  that  the  company  should  not  be  liable 
for  injury  to  him  is  not  a  destruction  of  all  liability  under 
the  contract  of  carriage,  but  a  limitation  to  the  goods  carried. 
This,  I  think,  comes  within  sec.  340  (2)  of  the  Act. 

As  to  the  ground  upon  which  the  trial  Judge  proceeded, 
I  think  a  remark  by  my  Lord  during  the  argument  illumin- 
ates the  whole  question.  Counsel  admitted  in  answer  to  the 
Chief  Justice  that  a  destruction  of  the  liability  was  an  "  im- 
pairing'^ of  it — of  course,  the  converse  is  not  universally 
true,  the  sentence  is  not  convertible,  an  impairment  is  not 
necessarily  a  destruction.  But  the  "  impairing ''  is  a  genus 
including  destruction  as  a  species — the  word  '^  impairing  " 
is  a  generic  term  including  '*  destruction.*'  And  there  is 
nothing  which  indicates  that  '^  impairing  is  used  in  a  less 
narrow  sense. 

I  agree  also  in  the  reasoning  of  the  learned  trial  Judge. 

The  appeal  should  be  dismissed  with  costs. 

Hon.  Sir  Glkxholme  Falconbridge,  C. J.K.B.  : — I  find 
myself  constrained  to  hold  that  the  judgment  ought  to  be 
affirmed  on  the  short  ground  that  there  is  some  liability  left 
under  the  original  contract,  and  it  is  destroyed  only  as  to 
the  carriage  of  passenger.  By  sec.  2,  sub-sec.  (31)  of  the 
Railway  Act  '*  traffic ''  means  the  traffic  of  passengers,  goods 
and  rolling  stock. 

I  do  not  wish  to  be  understand  as  in  other  respects  not 
agreeing  with  the  reasoning  of  the  Chief  Justice  of  the  Ex- 
chequer Division. 

There  is  an  interesting  discussion  of  the  meaning  of  the 
word  '^  impair "  as  used  in  the  constitution  of  the  United 
States  in  Blair  v.  Williams  (1823),  4  Littell  (Ky.),  at  p.  69. 

Hon.  Mr.  Justice  Britton  : — I  agree  in  the  result. 
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divisional  court. 

February  6th,  1912. 
STERLING  BANK  v.  LAUGHLIN. 

3  O.  W.  N.  643. 

Banks  and  Banking — Bill  of  Exchange — Endorsed  hy  Payee  to  Bank 
— Presented  for  Payment  Through  Clearing  House — Accepted  hy 
Drawee  Bank — Acceptance  of  Dravoee  Bank  as  Debtor — Drawee 
Bank  Failed — Rights  against  Endorser, 

Defendant  endorsed  a  draft  to  plaintiff  bank  and  received  the 
money  thereon.  Plaintiff  bank  sent  the  draft  to  the  clearing  house 
and  was  accepted  by  the  drawee  bank,  the  Farmers*  Bank  of  Canada. 
Later  the  Farmers'  Bank  failed,  and  the  plaintiff  bank  brought 
action  to  recover  amount  paid  defendant. 

Divisional  Court  held  that  plaintiffs  had  accepted  the  Farmers* 
Bank  as  their  debtor  and  could  not  recover  from  defendant  as  there 
was  no  evidence  to  rende^  defendant  subject  to  the  rules  of  the 
clearing  house.     Action  dismissed. 

An  appeal  by  the  plaintiffs  froni  a  jiulgmcnt  of  the  Third 
Division  Court  of  Peel  County,  dismissing  an  action  to  recover 
$115.50,  the  amount  of  a  draft  upon  the  Farmers^  Bank  of 
Canada,  in  favour  of  the  defendant,  and  endorsed  by  her  to 
the  plaintiffs. 

The  appeal  to  Divisional  Court  was  head  by  Hon.  Sir 
John  Boyd^  C,  Hon.  Mr.  Justice  Latchford,  and  Hon. 
Mr.  Justice  Middlbton. 

Casey  Wood,  for  the  plaintiff,  appellant. 

B.  P.  Justin,  K.C.,  for  the  defendant,  respondent. 

Hon.  Sir  John  Boyd,  C.  : — I  think  the  judgment  should 
not  be  disturbed.  Treating  this  as  an  isolated  transaction 
the  defendant  is  not  in  any  way  to  blame.  She  sells  the 
draft  from  the  Farmers'  Bank  and  indorses  it  to  the  plain- 
tiffs at  Alton,  in  order  to  receive  its  value.  She  knows  more 
of  the  transaction,  and  funds  were  then  in  the  Farmers'  Bank 
available  for  its  payment:  but  the  plaintiffs  failed  to  collect 
the  amount  from  the  Farmers'  Bank,  because  of  their  failure 
to  pay  on  the  19th  of  December.  She  received  the  money 
on  the  16th  of  December,  and  the  draft  was  forwarded  to  the 
Toronto  office  of  the  Sterling  Bank  on  the  same  day,  and  was 
received  at  8.30  o'clock  on  the  morning  of  the  17th,  too  late 
to  be  sent  to  the  clearing-house  that  day,  which  was  Saturday. 
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It  went  through  the  clearing-house  at  10  a.m.  on  Monday, 
and  was  received  by  the  Farmers'  Bank  and  stamped  as 
their  property  on  the  19th.  This  indicated  a  change  in  the 
relations  of  the  two  banks,  which,  I  think,  may  be  properly 
considered  as  exonerating  the  defendant  from  any  liability  to 
refund  the  money  to  the  Sterling  Bank.  There  is  no  evi- 
dence given  that  she  is,  or  was,  aware  of,  or  is  to  be  bound 
by  the  dealings  sanctioned  as  between  the  banks  by  their 
voluntary  association  in  the  clearing-house  system.  That  is 
a  matter  not  binding  per  se  on  the  public  unless  it  can  be 
assumed  or  proved  that  the  party  sought  to  be  charged  has 
been  dealing  with  the  bank  subject  to  the  usages  of  the 
clearing-house.  No  such  evidence  was  given  in  this  case, 
and  the  inference  to  be  drawn  from  what  was  in  evidence 
was,  that  the  Farmers'  Bank  had  become  debtor  to  the  plain- 
tiffs for  this  instrument. 

The  appeal  is  dismissed  with  costs. 

Hon.  Mr.  Justice  Latchford  and  Hon.  Mr.  Justice 
MiDDLETON,  agreed. 


divisional  court. 

February  7th,  1912. 

Mckinley  v.  gbaham. 

3  O.  W.  N.  e$45. 

Will — Administration  of  Estate  —  Executors  —  Breach  of  Trust — 
Devolution  of  Estates  Act — Action  to  Enforce  Charge  on  Lands 
— Statute  of  Limitations — Application, 

Divisional  Court  affirmed  judgment  of  Britton,  J.,  20  O.  W.  R. 
441. 

An  appeal  by  the  plaintiff  from  a  Judgment  of  Hon.  Mr. 
Justice  Britton,  20  0.  W.  R.  441. 

The  appeal  to  Divisional  Court  was  head  by  Hon.  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchford,  and  Hon. 
Mr.  Justice  Middleton. 

J.  Shilton,  for  the  plaintiff,  appellant. 

H.  L.  Ebbels,  for  the  defendant,  executors. 

H.  C.  Macdonald,  for  the  defendant,  Charles  Harper,  jr. 
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Hon.  Sir  John  Boyd,  C.  : — The  provisions  of  this  will 
were  considered  in  April,  1890  (see  Harper  v.  Graham,  in  my 
book  of  that  date),  in  an  action  wherein  the  plaintiff  was  a 
party  and  the  other  beneficiaries  and  the  executors.  It  was 
then  held  that  the  land  devised  to  the  son  William  was 
charged  with  the  payment  of  $200  per  year  for  five  years 
after  the  death  of  the  testator,  towards  satisfaction  of  the 
legacies — including  that  of  the  plaintiff.  These  payments 
for  the  five  year^  have  been  made,  and  the  executors  have  ad- 
ministered the  personalty  and  turned  over  the  other  land 
devised  to  Charles  to  him  in  1891,  which  was  charged  with 
an  annuity  for  the  life  of  the  widow  as  a  first  charge  and  as 
a  second  charge  any  unpaid  balance  remaining  due  on  the 
legacies.  That  act  of  transfer  concluded  the  duties  '^f  the 
executors,  and  thenceforth  the  devisee  Charles  took  the  land 
subject  to  the  lien  for  legacies.  This  lien  was,  by  the  tern^s 
of  the  will,  exigible  at  the  end  of  the  five  years  from  the 
testator's  death,  so  far  as  the  balance  then  unpaid  was  con- 
cerned. The  land  might  have  been  resorted  to  subject  to 
the  lien  of  the  widow,  and  sold,  but  this  course  was  not  taken 
— it  may  be  because  it  was  considered  that  the  land  would 
not  realize  sufficient  to  pay  anything  on  the  legacies  if  sold 
subject  to  the  widow^s  annuity.  But  of  this  there  is  no  ex- 
planation in  the  evidence,  and  all  that  appears  is,  that  from 
1894,  when  the  ^ve  years  expired,  until  the  issue  of  the 
writ  in  October,  1907,  nothing  has  been  done  to  relieve  the 
plaintiff  from  the  bar  imposed  on  this  action  to  recover  the 
legacy  charged  on  the  land,  which  arose  at  the  end  of  ten 
years,  from  1894. 

I  see  no  other  way  in  which  the  legal  effect  of  the  whole 
transaction  can  be  viewed,  and  I  see  no  way  in  which  any 
case  of  express  trust  can  be  raised  as  against  the  executors  or 
the  other  defendant. 

Costs  were  given  below.  I  would  not  think  it  a  case  for 
costs  of  this  appeal  as  against  Charles,  who  holds  his  land 
exempt  from  the  payment  of  $600,  which  the  testator  in- 
tended should  be  made.  The  executors  should  get  costs  of 
appeal. 

Hon.  Mr.  Justice  Latchford  and  Hon.  Mr.  Justice 
MiDDLETON  agreed. 
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divisional  ooubt. 

February  8th,  1912. 
CANADIAN  BANK  OF  COMMERCE  v.  GILLIS. 

3  O.  W.  N.  646. 

Promissory  Note — Oiven  in  Payment  of  Shares — In  Foreign  Com- 
/  pany  —  Not  Licensed  to  do  Business  in  Ontario  —  Endorsed  to 
Bank — Holder  in  Due   Course — Defence — Fraud  and  Misrepre- 
sentation— Notice — Taking  Subject  to  Equities   between   Maker 
and  Company. 

Divisional  Court  affirmed  judgment  of  Bhitton,  J.,  20  O.  W.  R. 
622. 

An  appeal  by  the  plaintiflEs  from  a  judgment  of  Hox.  Mr. 
Justice  Brittox,  20  0.  W.  R.  622. 

The  appeal  to  Divisional  Court  was  head  by  Hox.  Sir 
JoHx  Boyd,  C,  Hon.  Mr.  Justice  Latchford,  and  Hox. 
Mr.  Justice  Middleton. 

Glyn  Osier,  for  the  plaintiffs,  appellants. 

J.  C.  ilakins,  K.C.,  for  the  defendant,  respondent. 

Hon.  Sir  John  Boyd,  C.  : — The  note  sued  on  was  taken 
by  the  Snow  Plough  Company,  upon  the  condition,  written 
upon  the  back  of  the  note,  that  it  was  to  be  held  by  Lett, 
the  secretary  of  the  company  till  it  was  due.  In  breach  of 
this,  it  was  hypothecated  to  the  plaintiffs'  bank,  who  must  be 
afiEected  with  notice  of  the  condition  written  upon  the  note; 
80  that  the  position  of  the  bank  is  that  of  holding  the  note 
subject  to  all  the  equities  that  might  attach  to  it  if  taken 
when  overdue.  The  position  of  the  plaintiffs  is,  therefore, 
not  superior  to  that  of  the  payee,  and  upon  the  evidence  it  is 
clear  that  the  note  was  obtained  from  the  maker  by  means 
of  a  series  of  fraudulent  misrepresentations  of  material  mat- 
ters, which  effectually  vitiated  the  transaction  as  between  the 
original  parties  to  the  note.  It  would  be  a  futile  attempt 
of  the  Snow  Plough  Company  to  seek  the  intervention  of  a 
Court  to  enforce  payment  from  the  deceived  person,  and 
the  bank  occupies,  in  the  circumstances,  no  superior  posi- 
tion ;  so  that  I  would  entirely  agree  in  the  judgment  in  ap- 
peal.    It  should  be  affirmed  with  costs. 
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The  foreign  company  licensed  to  do  business  in  Ontario 
has  not  the  same  name  as  the  company  to  whom  this  note 
was  given,  but  it  is  not  necessary  to  deal  with  the  possible 
effect  of  that  upon  this  transaction,. taking  the  view  we  do  of 
this  appeal. 


divisional  court. 

February  12tix,  1912. 
SWALE  V.  CANADIAN  PACIFIC  Hw.  CO. 

3  O.  W.  N.  633,  664. 

Third  Party — Notice  Served  Ex  parte — Third  Party  should  have  Full 
Discovery  from  Both  Plaintiff  and  Defendant — Con,  Rule  209. 

Master  in  Chambers,  20  O.  W.  R.  997,  set  aside  an  ex  parte 
order,  allowing  the  defendants  to  serve  a  third  party  notice  and  the 
notice  served  pursuant  to  said  order.  Costs  to  plaintiff  and  third 
party  forthwith  after  taxation. 

RiDDELL,  J.,  held  that  as  the  plaintiff  had  not  objected  to  the 
third  party  proceeding  and  as  no  possible  harm  could  accrue  to  any- 
one from  allowing  the  third  party  notice  to  be  served,  such  notice 
should  be  allowed. 

Parent  V.  Cook,  2  O.  L.  R.  709,  3  O.  L.  R.  350,  distinguished. 

Divisional  Court  affirmed  judgment  of  Riddell,  J.  Order  of 
Master  ^n  Chambers  set  aside. 

•  An  appeal  by  Suckling  &  Co.,  third  parties,  from  a  judg- 
ment of  Hon.  Mk.  Justice  Riddell,  on  appeal  from  an 
order  of  the  Master  in  Chambers,  20  0.  W.  R.  997,  setting 
aside  an  ex  parte  order,  allowing  the  defendants  to  serve  a 
third  party  notice  and  the  notice  served  pursuant  to  said 
order, 

Shirley  Denison,  for  the  defendants. 
Wm,  Laidlaw,  K.C.,  for  the  third  party. 

Hon-.  Mr.  Justice  Riddell  (Ist  February,  1912) : — 
The  plaintiff  claims  that  she  in  1908,  delivered  to  the 
defendants  in  Liverpool,  England,  97  cases  of  settlers' 
effects   for   Toronto,   that  they   arrived   at  Toronto,  June, 

1908,  and  she  was  duly  notified  of  such  arrival  by  the 
railway  company — ^that  by  delay  occasioned  by  an  inter- 
pleader, she  was  prevented  from  taking  delivery  till  March, 

1909,  when  an  order  was  made  putting  an  end  to  the 
interpleader  proceedings — that  thereafter  the  defendants 
retained  the  goods  till  October  21st,  when  they  proceeded 
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to  advertise  ninety  of  them — and  that  a  portion  of  these 
were  sold,  realizing  $1,700.  She  further  alleges  that 
no  proper  account  was  kept  of  the  sale,  and  in  many  in- 
stances the  amounts  accounted  for  are  too  small — also  that 
while  the  goods  were  in  the  custody  of  the  defendants,  they 
were  opened  and  unpacked  and  a  large  quantity  converted 
by  the  defendants  to  their  own  use — ^and  the  statement  con- 
cludes : — 

**  11.  .  .  .  Bv  reason  of  the  conversion  bv  the  de- 
fendant  company  of  a  large  portion  of  the  said  goods  and 
eflfeets  and  its  improper  and  wrongful  accounting  in  regard 
to  the  sale  of  such  portion  of  them  were  sold  as  afore-aid, 
the  plaintiff  has  suffered  damages  to  a  large  amount,  to  wit, 
to  the  sum  of  about  $1,500  and  she  claims: — 

'^  1.  That  she  is  entitled  to  a  proper  account  of  the  goods 
sold  by  the  defendant  company. 

2.  That  she  is  entitled  to  be  paid  the  full  value  of  the  s^aid 
goods  converted  by  the  defendant  company,  its  servants, 
workmen  and  agents. 

3.  Or  for  damages  for  the  conversion  of  the  said  goo(h 
referred  to  in  the  said  statement  of  claim. 

4.  The  costs  of  this  action." 

Upon  the  material  and  statements  and  admissions  be- 
fore me,  it  appears  that  the  goods  reached  Toronto  in  July, 

1908,  that  notice  was  given  to  the  plaintiff  of  their  arrival, 
but  that  she  neglected  to  remove  them — that  it  was  in 
October  that  the  claim  was  made  resulting  in  interpleader 
proceedings,  and  that  the  claim  adverse  to  the  plaintiff  was 
disposed  of  in  her  favour  by  Mr.  Justice  Anglin  in  February, 

1909.  Then  in  October  the  railway  company  put  the  goods 
into  the  hands  of  Suckling  &  Co.,  auctioneers,  to  sell  to  pay 
the  charges  they  had  against  the  goods — the  auctioners  re- 
ceived al  the  goods  the  shipping  bill  called  for,  and  they 
sold  October  21st  what  they  did  sell  for  less  than  enough  to 
pay  the  charges  of  the  railway  company.  Some  of  the  goods, 
however,  the  auctioneers  delivered  botli  before  and  after  the 
sale  to  the  husband  of  the  plaintiff,  her  agent.  The  auc- 
tioneer so  delivered  some  goods  before  the  sale  *^  at  the  so- 
licitation of  an  intimate  friend,'^  and,  it  is  said,  upon  an 
undertaking  that  the  goods  would  be  accounted  for — and 
after  they  had  sold  what  they  thought  was  sufficient  to  cover 
the  C.  P.  R.^s  claim,  thev  delivered  the  remainder  to  the 
husband. 
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Action  was  brought  February  1st,  1910,  statement  of 
claim,  March  21st,  1910 — and  statement  of  defence  and 
counterclaim,  April  8th,Vl910.  This  pleading  sets  up  the 
arrival  and  notice,  neglect  of  plaintiff  to  remove  the  goods, 
interpleader  and  termination  thereof,  further  neglect  by 
plaintiff  to  remove,  sale  by  defendants,  October  21st,  1909, 
realizing  $1,480.63,  the  charges  against  the  goods  being 
$1,657.79,  notification  to  plaintiff  of  time  and  place  of 
sale  and  attendance  thereat  by  the  plaintiff  or  her  agent 
without  objection,  and  purchase  by  the  plaintiff  or  her  agent 
of  some  of  the  goods — account  furnished  in  detail,  and  bal- 
ance still  due  of  $177.16.  The  defendants  claimed  a  dis- 
missal of  the  action  and  judgment  for  $177.16  and  interest, 
etc.  No  further  pleading  was  filed  except  a  formal  joinder 
by  plaintiff,  April  21st,  1910. 

The  record  was  passed  February  8th,  1911;  on  March 
10th,  a  notice  of  motion  for  a  commission  to  examine  wit- 
nesses in  England,  was  served  by  the  defendants,  and  ^farch 
1 3th,  Mr.  Justice  Britton,  upon  application  of  the  defendants 
in  the  trial  Court,  made  an  order  for  commission  to  Eng- 
land, and  ordered  the  case  to  be  put  at  the  foot  of  the  list, 
but  to  be  expedited,  the  defendants  to  pay  the  costs  of  plain- 
tiff for  the  two  days  she  attended.  The  order  was  not  taken 
out,  but  in  May,  the  defendants  moved  for  particulars.  The 
case  came  on  again  for  trial,  when  Mr.  Justice  Middleton, 
September  16th,  1911,  directed  it  to  stand  off  the  list,  but  to 
be  entered  again  when  ready  for  trial.  September  12th, 
the  solicitor  for  the  defendants  made  an  affidavit  that  he  had 
but  a  short  time  before  learned  that  the  plaintiff  or  her 
agent  had  removed  some  of  the  goods,  and  served  notice  of 
motion  for  leave  to  amend  his  pleadings,  for  better  particu- 
lars of  claim  and  further  examination  of  the  plaintiff  and  her 
husband — this  was  opposed,  but  the  Master  in  Chambers, 
September  25th,  made  an  order  for  amending  pleadings  and 
examination  of  plaintiff's  husband  enlarging  the  motion  in 
respect  of  the  other  matter.  December  4th,  1911,  the  de- 
fendants obtained  an  ex  parte  order  to  serve  third  party 
notice  on  the  auctioneers — some  correspondence  took  place 
between  the  solicitors  for  the  defendants  and  the  auctioneers, 
and  at  length  these  moved  to  discharge  the  order  last  men- 
tioned. January  19th,  1912,  the  Master  in  Chambers  set 
aside  the  third  party  order,  and  the  defendants  now  appeal. 
The  order  for  commission  has  been  taken  out  and  conduct 


228  ^^^'  ONTARIO  WEEKLY  REPORTER.        [voL.  21 

thereof  assumed  by  the  plaiatiflf — ^and  the  commission  has 
not  been  executed.  The  plaintiff  has  not  objected  and  does 
not  object  to  the  third  party  proceeding. 

In  support  of  the  order  appealed  from  it  was  urged 
that  the  contract  of  the  defendants  was  that  of  insurers 
and  consequently  entirely  different  from  any  contract  ex- 
press or  implied  between  the  defendants  and  the  auction- 
eers. Supposing  that  such  a  difference  would  prevent  the 
proper  service  of  a  third  party  notice  (which  I  do  not  at 
all  think)  it  is  plain  from  all  the  material  and  from  what 
took  place  before  me  that  the  claim  of  the  plaintiff  is  not 
against  the  railway  company  as  common  carriers  and  con- 
sequently insurers,  but  as  warehousemen.  The  plaintiff  says 
in  effect  to  the  defendants:  you  had  my  goods  you  had  the 
right  to  sell  them,  but  it  was  your  duty  to  keep  the  goods  safe, 
to  open  the  boxes,  etc.,  with  care,  to  advertise  properly,  to 
sell  prudently,  to  keep  and  render  an  accurate  account 
of  your  sales  and  to  pay  to  me  the  balance  of  the  proceeds 
over  and  above  your  claim.  You  did  not  do  that.  Your 
servants  took  some  of  the  goods;  you  unpacked  the  goods, 
you  made  no  proper  inventory  so  that  a  proper  sale  could 
be  had.  you  did  not  keep  and  render  <i  proper  account  of 
the  Falc.^'  The  defendants  say:  '*We  think  we  did  all  we 
were  called  upon  to  do/'  and  now  they  desire  to  say  further, 
"  but  if  we  are  in  default,  it  is  because  the  persons  whom 
we  entrusted  to  act  for  us  the  auctioneers  have  not  done 
as  they  should :  they  owed  us  the  same  duty  which  we  owed 
to  you — it  was  they  who  opened  the  goods,  they  who  sold, 
they  who  kept  account  and  if  we  are  liable  to  you  it  was 
entirely  their  fault,  and  they  are  liable  to  us  for  precisely 
that  sum." 

It  seems  to  me  impopsible  to  conceive  of  a  case  in  which 
our  C.  B.  209  is  more  to  the  point,  and  T  do  not  think  the 
cascp  prevent  its  application. 

In  Smith  v.  MaUhms  (1907),  9  0.  W.  R.  62,  I  held  that 
where  agents  by  buying  had  rendered  the  principle  liable  to 
the  plaintiff  there  was  a  contract  on  their  part  to  indemnify 
the  principal  against  what  he  had  to  pay  the  agents  not 
delivering  the  goods.  See  this  case  before  the  Master-in- 
Chambers  in  (1906),  7  0.  W.  R.  598.  I  can  see  no  differ- 
ence between  an  agent  buying  and  one  Felling. 

Xor  are  the  cases  adverse  to  this  view. 

Payne  v.  Coughell  (1895),  17  P.  R.  39,  was  under  the 
old  rule  1313,  which  did  not  contain  the  words  "or  any 
other  relief.'' 
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In  1881  by  the  Judicature  Act  0.  XII.  R.  19:  E.  107, 
the  rule  was  subBtantially  as  it  is  now;  this  was  the  same  in 
the  revision  of  1888,  11.  328,  but  C.  R.  1313,  June  23rd, 
1894,  amended  the  rule  by  leaving  out  "  or  any  other 
remedy  or  relief/^  and  the  present  rule  reinstating  such 
words  came  in  force  September  1st,  1897. 

In  Payne  v.  Coughell,  the  rule  was  as  in  England  and  it 
was  held,  following  the  English  cases,  that  the  claim  of  the 
defendants,  if  it  be  but  a  claim  for  damages  arising  from 
breach  of  contract,  is  not  a  '*  claim  to  indemnity  " — but 
after  the  change  in  1897  of  the  rule  in  Confederation  Life 
Assoc.  V.  Lahatt,  Xo.  2  (1898),  18  P.  R.  266,  it  was  held 
that  a  claim  based  upon  the  implied  warranty  of  title  on 
the  sale  of  goods  was  a  claim  which  could  come  under  the 
words  **  anv  other  relief  over  ^'  in  R.  209.  Both  Meredith, 
J.,  and  the  Divisional  Court  point  out  that  the  Rule  has 
been  changed. 

In  Wilson  v.  Boulter  (1898),  18  P.  R,  107,  the  Chancellor 
pointed  out  that  "  the  object  of  the  enactment  is  to  pre- 
vent the  fame  questions  common  as  between  all  three 
(plaintiff  and  defendant  and  third  party)  from  being  tried 
on  dififerent  occasions  and  in  different  forums,"  p.  109. 
And  where  an  action  in  tort  had  been  brought  against  the 
defendants  for  damages  occasioned  by  a  defective  piece  of 
apparatus,  he  set  aside  a  third  party  notice  served  upon  the 
makers  of  the  apparatus  who  had  given  no  warranty.  The 
learned  Judge  points  out  that  the  damages  for  the  plain- 
tiff against  the  defendant  and  those  of  the  defendant 
against  the  third  party  would  be  awarded  on  quite  different 
principles. 

In  Windsor,  &c.  Assn,  v.  Highland,  £c.  Clvb  (1900),  19 
P.  R.  130,  the  plaintiffs  claimed  for  rent  of  a  race-track, 
the  defendants  claimed  that  a  ferry  company  had  agreed 
with  the  plaintiffs  to  pay  and  contribute  so  much  per  day 
toward  this  rent,  and  that  the  defendants  thereby  were 
induced  to  enter  into  the  agreement  with  the  plaintiffs — 
and  served  the  ferry  company  with  third  party  notice.  In 
the  Divisional  Court  it  was  pointed  out  that  this  could  not 
be  " indemnity*'  as  there  was  no  contract  express  or  im- 
plied between  the  defendants  and  the  third*  parties — ^nor 
was  it  "  contribution  "  which  arises  when  two  or  more  per- 
sons are  subject  to  a  common  liability  other  than  fraud  or 
a  wilful  tort;  and  that  no  '^ other  relief  over*'  could  exist 
as  the  defendants  had  and  could  have  no  cause  of  action 
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against  the  third  parties,  having  no  contract  with  them. 
Leave  to  appeal  >wa8  refused. 

In  the  much  canvassed  ease  of  Parent  v.  Cook  (1901), 
2  0.  L.  K.  709 ;  3  0.  L.  K.  350,  the  plaintiff  sued  the  defend- 
ants for  trespass  to  land  and  cutting  down  and  removing  tim- 
ber, the  defendants  served  third  party  notice  on  those  who 
had  sold  them  the  timber.  This  was  set  aside  as  being  too 
late.  Meredith,  C.J.,  considered  it  unnecessary  to  express  an 
opinion  whether  the  case  came  within  the  rule  though  the 
incl-nation  of  his  mind  was  against  it,  '*  for,  assuming  that 
it  is,  in  my  opinion  nothing  would  be  gained  by  bringing 
in  the  appellants  as  third  parties.  .  .  .  The  measure 
of  damages  in  the  one  case  might  be  ...  very  dif- 
ferent from  that  in  the  other.  .  .  /^  In  the  Divisional 
Court,  Street,  J.,  said:  '* There  was  no  common  question 
to  be  tried  and  the  damages  here  are  not  merely  the  same 
damages  that  might  be  proved  in  another  action.''  While 
Britton,  J.,  expressed  no  opinion  on  the  agreement. 

In  Langley  v.  Law  Sociehj  U.  C.  (1902),  3  0.  L.  E.  245, 
the  plaintiff  sued  for  the  amount  of  a  book  debt  assigned 
to  him  and  added  the  assignor — the  assignor  claiming  that 
lie  was  merely  the  agent  of  a  bank  was  allowed  to  serve 
third  party  notice  on  the  bank  following  Confederaiion-  Life 
Assor.  V.  Labatt  (1898),  18  P.  R.  2'66.  This  is  the  converse 
of  Smith  V.  Matthews,  and  in  another  manner  the  converse 
of  this  case. 

Milkr  V.  Sarnia,  &c.  Co,  (1900),  2  0.  L.  R.  546,  the 
plaintiff  sued  the  gas  company  for  damages  for  escape  of 
pas  from  their  pipes — the  company  claimed  that  the  escape 
was  caused  by  the  negligence  of  the  town  in  constructing 
a  Fewer.  The  Court,  Street,  J.,  said,  p.  548:  "The  third 
})arty  procedure  is  only  applicable  where  the  defendant  is, 
if  linble  to  the  plaintiff,  entitled  to  recover  against  the 
third  party  the  very  damages  which  the  plaintiff  seeks  to 
recover  against  him.  Here  .  .  .  the  damages  which 
mjiy  be  recovered  by  the  plaintiff  against  the  defendants 
are  not  the  measure  of  the  damages,  if  any,  which  may  be 
recovered  by  the  defendants  against  the  third  parties  for  the 
al leered  tort  of  the  third  parties." 

Gagne  v.  Bainy  River  (1910),  20  0.  L.  R.  433,  is  much 
such  another  case.  The  plaintiff  sued  for  damages  because 
his  ferry  business  was  interfered  with  by  the  defendants' 
logs — the  defendants  claimed  that  the  third  party  had  built 
a  dam  in  such  a  way  as  to  impede  their  drive.    Mr.  Justice 
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Teetzel  thought  that  the  third  party  notice  could  not  stand 
on  two  grounds:  1,  that  the  rule  209  applies  only  to  a  right 
to  relief  given  by  law  in  consequence  of  a  breach  of  con- 
tract express  or  implied  between  defendant  and  the  third 
party  or' is  a  right  given  by  statute,  and  2,  the  damages  re- 
coverable by  the  plaintiff  was  not  the  measure  of  damages  the 
defendants  could  recover  from  the  third  party.  See  also 
Wade  V.  PaJcenham  (1903),  2  0.  W.  B.  1183. 

I  am  convinced  that  the  Consolidated  Rule  has  been 
given  quite  too  narrow  an  application,  and  hope  that  the 
matter  may  receive  full  consideration  in  an  appellate  Court. 
But  taking  the  tests  laid  down  by  my  brother  Teetzel — in 
the  present  case  there  is  the  implied  contract  of  the  auction- 
eers with  the  defendants — and  the  damages  recovered  by  the 
plaintiff,  if  any,  from  the  railway  company  are  the  measure 
of  damages  recoverable  by  the  C.  P.  E.  from  the  auctioneers, 
their  agents.  See  also  London,  etc.  v.  Loscombe,  13  0.  L.  K. 
8  0.  W.  R.;  Bttdd  v.  Dixon  (1907),  9  0.  W.  R.  371. 

Applying  the  test  in  Wilson  v.  Boulter,  it  would  be  un- 
fortunate if  the  damages  on  the  two  contracts  should  be  as- 
sessed by  two  tribunals.  See  Benocke  v.  Frost,  1  Q.  B.  D. 
422;  Re  Collie,  2  Ch.  D.  51. 

I  have  not  considered  the  English  cases  as  binding  (being 
upon  a  rule  differently  worded),  though  I  have  read  those 
cited  and  several  others. 

Then  as  to  time,  the  notice  should  have  been  served  (C. 
R.  209)  "within  the  time  limited  for  the  service  of  .  .  . 
defence."  Power  exists  in  the  Court  to  extend  this  time  (C. 
R.  353),  and  the  time  should  be  extended  if  a  proper  case 
is  made  out  for  such  extension. 

The  reason  advanced  for  such  extension  is  that  it  was 
only  recently  that  the  defendants  were  aware  that  the  auc- 
tioneers had  had  dealings  with  the  plaintiff  behind  their 
back.  This  is  to  me  no  reason  whatever.  The  statement  is 
that  the  auctioneers  without  the  knowledge  of  the  railway 
company  allowed  the  plaintiff  to  take  away  certain  of  the 
goods  entrusted  to  them  to  sell.  This  conduct  if  it  resulted 
in  loss  to  the  C.  P.  R.  e.g.,  if  it  prevented  the  full  amount  of 
the  charges  being  obtained,  no  doubt  gives  a  cause  of  action 
to  the  C.  P.  R. — no  doubt  the  C.  P.  R.  could  sue  both  the 
auctioneers  and  the  plaintiff  for  taking  'these  goods — ^and 
could  have  counterclaimed  in  this  action.  But  the  liability 
on  the  implied  contract  to  sell  with  care,  etc.,  etc.,  was  thor- 
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oughly  known  to  the  defendants  from  the  beginning  of  the 
action.  This  conduct  of  the  agents  said  to  be  recently  dis- 
covered, in  no  way  increases  the  liability  of  the  C.  P.  R.  to 
the  plaintiff — but  rather  the  reverse,  for  the  plaintiff  can- 
not make  any  valid  complaint  against  the  railway  in  re- 
spect of  the  goods  she  herself  took  from  the  custody  of  their 
agent. 

I  think  then  that  I  must  consider  the  case  as  though  no 
sucli  discovery  had  been  alleged. 

I  agree,  however,  sub  modo  with  what  is  said  by  the 
learned  Pilaster  in  Ontario  Sugar  Co.  v.  MpKinnon  (1904), 
3  0.  AV.  R.  64:  "the  limitation  imposed  by  Rule  209  was 
not  intended  for  any  other  purpose  than  to  prevent  unrea- 
sonable delay  to  the  prejudice  of  the  plaintiff."  The  case 
must  be  rare,  where  anyone  but  the  plaintiff  can  be  injured 
by  the  delay,  and  most  of  the  cases  have  been  cases  in  which 
he  moved  to  set  aside  the  third  party  notice,  sometimes  in- 
deed the  third  party  joining. 

In  Associatecl  eic.  Cos.  v.  Whichcord  (1878),  8  Ch.  D. 
457,  38  L.  T.  X.  S.  602,  and  Birmingham,  etc.  v.  L.  rf-  N. 
W.  R.  Co.  (1887),  56  L.  T.  N.  S.  702,  it  was  the  plaintiff 
who  moved,  and  in  Molsons  Bank  v.  Sawj/er  (referred  to  in 
Ontario  Sugar  Co.  v.  McKinnon),  Mr.  Winchester,  M.C., 
would  not  give  effect  to  an  objection  by  the  third  party  nor 
did  Mr.  Cartwright,  M.C.,  in  Stiiarl  v.  Hamilton  JocJceij 
Cluh  (1911),  17  0.  W.  R.  403.  It  is  true  that  it  was  the 
third  party  who  objected  in  Parent  v.  CooJc,  but  the  time  was 
not  enlarged  in  that  case,  because  as  the  learned  Chief 
Justice  said :  "  the  case  is  not  in  my  opinion  one  in  which  1 
should  in  the  exercise  of  my  discretion,  enlarge  the  time 
allowed  by  the  rule  for  serving  the  notice.  Tt  is  probable 
that  the  only  question  which  would  be  determined  at  the 
trial,  as  well  between  the  respondents  and  appellants  as  be- 
tween the  former,  and  the  plaintiff  would  be  whether  or  not 
the  acts  complained  of  were  unlawful  or  were  lawfully  done 
under  the  authority  which  the  respondents  plead  as  their 
justification.  The  measure  of  damages  in  the  one  case  might 
be     .     .     .     very  different  from  that  in  the  other." 

In  the  Divisional  Court,  as  we  have  seen,  one  of  the 
learned  Judges  thought  that  it  was  not  a  case  for  a  third 
party  notice  at  all.  This  is  no  authority  for  saying,  that 
where  the  plaintiff  does  not  object  and  the  case  is  clearly  one 
for  a  claim  over,  the  time  is  not  to  be  extended  for  serving 
the  notice  in  a  proper  case. 
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In  the  present  case,  as  I  have  said^  it  seems  to  me  that 
it  would  be  unfortunate  if  there  were  to  be  two  trials  by 
different  tribuiials  of  the  same  questions;  and  as  no  possible 
harm  can  accrue  to  anyone  from  allowing  the  third  party 
notice  to  be  served,  such  service  should  be  allowed. 

The  defendant  might  also,  if  so  advised,  have  counter- 
claimed  from  the  auctioneers  along  with  the  plaintiJBf  for 
damages  for  the  unauthorized  interference  with  the  goods, 
the  property  of  the  defendants;  but  as  such  an  amendment 
is  not  asked,  I  do  not  make  an  order  in  that  sense. 

The  defendant  will  pay  the  costs  of  the  motion  before 
the  Master  in  any  event;  and  there  will  be  no  costs  of  this 
appeal. 

The  appeal  by  Suckling  &  Co.,  third  parties,  from  above 
judgment,  to  Divisional  Court,  was  heard  by  Hon.  Sir. 
John  Boyd^  C,  Hon.  Mr.  Justice  Latchford,  and  Hon. 
Mr.  Justice  Middleton. 

W.  Laidlaw,  K.C.,  for  appellant  and  third  parties. 
Shirley  Denison,  K.C.,  for  the  defendants. 
W.  H.  Hall,  for  the  plaintiff. 

Hon.  Sir  John  Boyd,  C.  (12th  February,  1912) :— The 
more  important  part  of  this  case  (if  not  the  whole  of  it), 
will  turn  upon  what  was  done  with  the  goods  after  they 
reached  the  hands  of  the  Canadian  Pacific  Railway  Company 
at  the  end  of  their  carriage  to  this  country.  The  goods  re- 
mained in  the  hands  of  the  company  till  turned  over  to  be 
sold  by,  the  auctioneer  Suckling,  to  above  custody  and  sale- 
rooms the  goods  were  transferred  in  bulk.  The  packages  or 
cases  were  then  opened,  and  the  goods  disposed  of  in  a  man- 
ner which  is  challenged  by  the  plaintiff.  As  to  this  part  of 
the  controversy,  which  appears  to  be  the  substantial  part, 
the  Canadian  Pacific  Railway  Company  claim  to  be  indemni- 
fied by  or  to  have  relief  over  against  the  proposed  third  party, 
Suckling.  The  wrongdoing  of  Suckling,  if  any,  would  be 
charged  upon  tbe  railway  company  by  the  plaintiff;  and  the 
company  should  clearly  have  the  right  of  resort  to  the  wrong- 
doer. This  may  well  be  accomplished  in  one  and  the  same 
action,  in  which  the  plaintiff's  claim  is  being  prosecuted 
against  the  company.     The  same  evidence  that  establishes 
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the  claim  against  the  company  will  establish  it  against  the 
auctioneer,  on  this  part  of  the  case;  no  delay  or  inconven- 
ience can  arise  in  dealing  with  the  whole  case  so  prosecuted 
with  the  addition  of  the  third  party ;  and  the  plaintiff  makes 
no  objection  to  the  application.  The  liberal  provisions  of 
Rule  209,  should  be  construed  with  a  view  to  practical  effi- 
ciency rather  than  to  scientific  accuracy;  and  I  see  no  rea- 
son to  disagree  with  the  carefully  considered  judgment  of 
my  brother  Eiddell. 

This  to  be  affirmed  with  costs  in  the  cause  to  the  plain- 
tiff and  defendants  the  company  as  against  the  third  party. 

Hon.  Mr.  J^jstice  Latchford^  I  agree. 

Hon.  lilR.  Justice  Middleton: — ^The  right  to  invoke 
the  third  party  procedure  exists  whenever  the  plaintiff's 
claim  against  the  defendant,  if  successful,  will  result  in  the 
defendant  having  a  claim  against  the  third  party  to  recover 
from  him  the  damages  which  he  has  been  compelled  to  pay 
to  the  plaintiff. 

It  is  not  enough  for  the  defendant  to  shew  that,  if  the 
plaintiff  establishes  his  case,  he,  the  defendant,  will,  on  the 
facts  so  established,  have  some  cause  of  action  against  the 
third  party.  He  must  do  more  than  this — ^he  must  shew  that 
he  has  a  right  "  to  indemnity  or  relief  over,'^  in  respect  of  the 
plaintiff's  recovery  against  him. 

At  one  time  we  had  a  Rule  (328  of  the  revision  of 
1888),  empowering  the  addition  of  a  person  as  party  where 
it  appeared  that  any  question  in  the  action  ought  to  be  deter- 
mined so  as  to  bind  such  party.  This  has  now  been  repealed, 
and  this  principle  cannot  be  applied ;  but  the  Rules  as  they 
remain  are  remedial,  and  should  be  freely  applied. to  cases 
falling  fairly  within  them. 

There  is  no  foundation  for  the  suggestion  sometimes 
made  that  the  right  of  indemnity  must  be  for  the  whole  of 
the  plaintiff's  claim — it  is  enough  if  that  right  exists  for 
any  separate  or  separable  part  of  the  plaintiff's  claim.  Nor 
need  this  measure  the  full  extent  of  the  defendant's  claim 
against  the  third  party — it  is  enough  if  he  can  claim,  inter 
alia,  indemnity  in  respect  of  the  plaintiff's  recovery. 

I  adhere  to  what  I  said  in  Pettigrew  v.  Grand  Trunk  Rw. 
Co.,  22  0.  L.  R.  23,  as  to  the  way  in  which  applications  to 
f^e\  aside  third  party  notices  should  be  dealt  with.    The  real 
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qnestion  should  be  left  to  the  trial;  and  such  applications 
should  form  no  exception  to  the  general  rule  that  the  rights 
of  the  parties  should  not  be  disposed  of  on  summary  appli- 
cations. / 

I  would  dismiss  the  appeal  with  costs  to  be  paid  by  the 
appellants  to  the  plaintiff  and  the  defendants,  and  in^  any 
event  of  the  cause. 

Appeal  dismissed. 


Master  in  Chambers.  February  9th,  1912. 

BEODIE  V.  PATTERSON. 

3  O.  W.  N.  685. 

Mortgage — Redemption — Extension  of   Time  for — To   Arrange  New 
Loan  or  Effect  a  Sale — Island  in  Lake  Superior— Terms. 

Masteb  in  Chambebs  granted  order  extending  time  for  redemp- 
tion nntil  9th  March,  1912.  Interest  allowed  at  5  per  cent.  Costs 
fixed  at  |20. 

Motion  hy  the  owner  of  the  equity  of  redemption  in  cer- 
tain islands  in  Lake  Superior  valued  by  him  at  $50,000, 
to  extend  the  time  for  redemption  until  9th  March  next, 
with  a  view  to  enable  him  to  redeem  by  a  fresh  loan  or  a 
sale. 

The  report  finds  $12,125.31  to  be  due. 

J.  B.  Clarke,  K.C.,  for  the  motion. 
J.  J.  Maclennan,  shewed  cause. 

Cartvvright,  K.C.  Master; — ^A  similar  motion  was 
successfully  made  not  only  once  but  three  times  in  the  case 
of  Imperial  Trusts  Co.  v.  JV.  Y.  Securities  Co.,  9  0.  W.  B. 
98-730.  So  too  in  the  case  of  Mitchell  v.  Kowalsky,  14  0- 
W.  R.  792.  In  this  latter  instance  the  time  was  extended 
until  4th  February,  1910,  and  again  on  that  date  to  14th 
March.  Then  as  in  the  Imperial  Trusts  case  the  mortgage 
was  paid  off.  The  mortgagees  in  each  case  got  their  money 
with  all  proper  and  just  allowances  and  costs,  and  the  mort- 
gagors either  received  a  substantial  balance  as  in  the  first 
ease  or  recovered  the  property  as  in  the  other. 

The  only  question  therefore,  is,  on  what  terms  should 
the  reasonable  request  of  the  mortgagor  be  granted? 
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Here  the  facts  as  stated  on  the  argument  lire  more 
favourable  to  this  application  than  were  those  of  the  two 
reported  cases.  The  mortgage  here  is  not  of  such  long 
standing  as  that  of  the  Imperial  Trusts  Co.,  and  it  has  been 
reduced  (I  think  by  nearly  one-half)  by  the  liquidation  of  a 
collateral  security. 

I  therefore  extend  the  time  as  asked.  Interest  must 
be  paid  at  the  rate  of  5  per  cent,  upon  the  aggregate  amount 
fixed  in  the  report  which  will  be  settled  and  inserted  in 
the  order.  To  this  will  be  added  the  costs  of  this  motion 
fixed  at  $20,  making  a  total  of  $12,200. 


divisional  coubt. 

February  10th,  1912. 
SMITH  V.  GRAND  TRUNK  Rw.  CO. 

3  O.  W.  N.  651). 

"Negligence  —  Railway  —  Engineer  Killed  —  Action  hy  Widow  for 
Damages — Deceased  Knew  Semaphore- was  up — Responsibility  of 
Conductor. 

An  action  by  Jean  Smith,  widow  and  administratrix  of  Charles 
Franklin  Smith,  a  locomotive  engineer  in  defendants*  employment, 
who  was  killed  on  20th  July.  1911,  by  his  engine  going  through  an 
open  bridge  over  the  Welland  Canal  and  carrying  him  to  his  death,  to 
recover  unstated   damages. 

Britton,  J.,  20  O.  W.  R.  654: — On  the  evidence  and  the  fourth 
answer  of  the  jury,  and  inasmuch  as  the  deceased  knew  that  the 
semaphore  was  up  and  not  lowered  for  the  train  of  deceased,  he  must 
be  held  equally  responsible  with  the  conductor,  and  I  would  dismiss 
the  action,  but  without  costs. 

Divisional  Court  reversed  above  decision  and  entered  judgment 
for  plaintiff  for  $1,800  and  costs  of  action  and  appeal,  holding  that 
it  was  the  engineer's  duty  to  obey  orders  of  conductor,  and  that  the 
jury  had  found  he  rightly  did. 

An  a])peal  hy  the  plaintiff  from  a  judtrment  of  Hon. 
^Fr.  JrsTicE  Britton,  20  0.  W.  R.  054. 

The  appeal  to  Divisional  Court  was  heard  hv  Hox.  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchford  and  Hon. 
Mr.  Justice  Middleton. 

J.  R.  T.ogan.  for  the  plaintiff,  appellant. 

W.  E.  Foster,  for  tlie  defendants,  respondents. 
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Hon.  Sir  John  Boyd,  C.  : — Upon  the  answers  given  by 
the  jury,  I  would  direct  a  verdict  to  be  entered  for  the  plain- 
tiff for  tlie  damages  assessed  at  $1,80.0. 

The  first  answer  declares  that  the  engineer  (represented 
by  tlie  plaintiff)  lost  his  life  by  the  negligence  of  the  con- 
ductor of  the  train,  and  the  details  are  given  in  the  second 
answer,  that  the  conductor  should  have  signalled  the  engi- 
neer to  back  up  the  train  again  (i.e.,  from  the  water-tank, 
to  which  point  the  engineer  had  taken  tlie  train)  until  the 
semaphore  (which  the  engineer  had  passed),  was  lowered. 

They  next  find  that  the  engineer  was  guilty  of  con- 
tributory negligence  because  of  his  passing  the  semaphore 
without  permission.  .  But  this  last  finding  was  clearly 
wrongly  styled  contributory  negligence.  It  was  a  primary 
act  of  negligence  which  had  expended  itself  when  the  fore- 
part of  the  train  reached  and  stopped  at  the  water-tank. 
There  came  an  interval  of  several  minutes  when  the  train 
was  at  a  stand-still.  Next  and  finally  the  train  was  set  in 
motion  by  the  engineer,  in  response  to  the  conductor's 
signal  to  go  ahead,  when  he  saw  that  the  semaphore  was 
against  him.  The  engineer  had  signalled  the  conductor 
that  he  was  all  ready  (i.e.,  that  sufficient  water  had  beeln 
taken)  and  tliereupon  came  the  conductor's  signal  to  go 
ahead,  which  he  obeyed  to  his  own  destruction.  But  the 
jury  Have  exculpated  him  from  blame  in  so  going  forward, 
and  have  put  all  the  responsibility  for  that  act  on  the  con- 
ductor. 

.  I  think  the  learned  Judge  erred  in  applying  the  com- 
pany's rule  22  as  absolutely  fixing  equal  responsibility  on 
the  two  officers,  conductor  and  engineer.  This  involves 
finding  that  the  engineer  should  have  seen  the  danger  and 
refused  to  obey  the  signal  to  go:  but  this  aspect  of  the  case 
was  laid  before  the  jury,  and  they  have  found  that  the 
engineer  acted  reasonably  and  with  proper  precaution  when 
he  saw  the  green  lights  of  the  bridge  (which  indicated  all 
was  right  to  go  across)  and  then  went  ahead  after  the  signal 
from  the  rear  given  by  the  conductor.  The  duty  of  the 
engineer  is  to  obey  the  orders  of  the  conductor;  and  this 
the  jury  find  that  the  engineer  rightly  did  at  the  critical 
moment,  and  thus  in  effect  find  that  he  did  not  vioMe  the 
terms  of  the  rule  of  the  company.  It  cannot  be  said  that 
this  finding  is  contrary  to  the  evidence;  and,  therefore, 
I  do  not  think  the  strict  letter  of  the  rule  can  be  invoked 
to  neutralise  the  decision  of  the  jury  on  the  facts     The 
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duty  of  the  engineer  is  to  obey  the  orders  of  the  conductor; 
and  this,  the  jury  find,  he  rightly  did. 

The  appeal  should  be  allowed  and  judgment  entered  for 
$1,800  with  costs  of  action  and  of  appeal. 

Hon.  Mr.  Justice  Latchford  and  Hon.  Mr.  Justice 
^liDDLETON  concurred. 


Hex.  Mr.  Justice  Riddell.  February  12th,  1912. 

Be  ATKINS. 

3  O,  W.  N.  665. 

Will — Construction — ^lotion  for  by  Executors  under  Con.  Rule  9Sf^ — 
Wills  Act,  s.  26  {1)—Win  Speaking  from  Death — Legacies  Pay- 
able out  of  Specific  Fund  which  teas  Destroyed  During  Testator's 
JAfe — Direction  to  Sell  Lands  and  Divide  Proceeds  among  Named 
Persons — Land  Sold  During  Testator's  Life — Administration  of 
Estate — Debts  and  Costs  Payable  out  of  Particular  Fund — Costs 
of  all  Parties  out  of  Estate. 

Motion  by  the  executors  under  Con.  Rule  938  for  an 
order  construing  the  will  of  the  late  William  E.  Atkins. 

J.  Grayson,  Smith,  for  the  executors. 

R.  C.  H.  Cassels,  M.  C.  Cameron  and  A.  Gr.  !MacKay, 
K.C.,  for  several  legatees. 

Hon.  Mr.  Justice  Riddell: — ^The  testator  made  his 
will  June  10th,  1902,  wherein  after  appointing  executors 
he  made  the  following  dispositions. 

T  leave  Robert  Ernest  Seaman  the  sum  of  four  hundred 
dollars,  to  come  from  the  amount  deposited  in  the  Molsona 
Bank.  The  balance  in  the  Molsons  Bank  after  paying 
funeral  expenses  and  a  stone  to  mark  my  grave,  not  to  cost 
over  $20,  to  be  divided  equally  between  Martha  Wright, 
Alice  Weaver  and  Robert  Neeland^s  four  children.  The 
expenses  in  connection  with  the  payment  of  this  part  of  the 
e?tate  to  come  from  the  same,  viz.,  that  amount  in  the 
Molsons  Bank  account. 

To  my  relatives  in  England  I  leave  one  thousand  dollars 
in  equal  shares  to  the  following  persons,  viz.:  Eli  Atkins, 
rav  brother,  Emma  Bunce  and  William  Atkins  eldest  son 
of  John  Atkins,  mv  deceased  brother,  and  if  Eli  Atkins  be 
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not  living  then  his  share  to  go  to  the  invalid  daughter  now 
living  with  Eli  Atkins  her  father,  these  amounts  to  come 
from  the  savings  hank  account  together  with  any  expenses 
in  this  connection  with  this  division. 

I  direct  that  my  Meaford  real  property  be  sold  and 
divided  (after  the  expenses  of  the  sale  be  taken  out  and 
after  a  wise  and  judicious  sale  can  be  effcted)  equally 
between  Tilly  Short,  wife  of  W.  J.  Short,  Seymour  Bum- 
stead  and  William  Edwin  Bumstead,  sons  of  Charles  Bum- 
stead  and  Mrs.  William  TJfland.  The  time  of  the  sale  of 
this  property  to  be  in  the  discretion  of  the  executors  so  as 
to  effect  an  advantageous  sale  of  the  same.  The  expenses 
of  selling  and  the  division  of  this  property  to  come  out  of 
this  part  of  the  estate.  It  will  seem  that  there  is  no  residu- 
ary clause. 

At  the  time  of  making  his  will  he  had: — 

1.  In  the  Molsons  Bank,  Meaford $    639  58 

2.  In  the  P.O.  Savings  Bank  Dept 1,103  19 

3.  A  note  of  one  R.  C.  T.  and  interest  . .        100  00 

4.  Lots  61  &  62  W.-  side  Bayfield  St-, 
Meaford 

In  June  and  July,  1905,  the  account  in  the  P.O.  Savings 
Bank  was  closed  out  and  apparently  the  money  was  depo- 
sited in  the  Molsons  Bank  account.  No  further  sum  was 
deposited  in  the  P.O.  Savings  Bank. 

On  October  3rd,  1903,  the  Meaford  lots  were  sold  for 
$925,  and  a  mortgage  taken  in  June,  1907,  for  $500  part 
of  the  purchase  money. 

In  March,  1907,  the  testator  transferred  into  the  joint 
names  and  himself  and  one  of  the  persons  he  had  named 
as  executor,  the  money  then  to  his  credit  in  the  Molsons 
Bank.  At  the  time  of  the  death  of  the  testator  in  January, 
1911,  the  whole  of  the  testator's  property  was  as  follows : — 

1.  In  Molsons  Bank  to  the  joint  account 

spoken  of $2,394  80 

2.  Mortgage  on  which  there  was  due  and 
interest    367  10 

3.  Note  of  R.  C.  T.  and  interest 100  00 

It  seems,  although  it  is  not  and  perhaps  cannot  be 
proved,  that  the  proceeds  of  the  Meaford  lots  except  so  far 
as  they  are  represented  by  the  mortgage  were  used  by  the 
testator  for  his  support. 

"It  is  quite  plain  that  the  testator  when  he  made  his  will 
intended  that  the  $1,000  mentioned  in  clause  3  should  be 


240  ^BE  ONTARIO  WEEKLY  REPORTER.        [yoL.  21 

paid  out  of  the  $1,103.19  then  to  his  credit  in  the  P.O. 
Savings  Bank,  and  that  he  did  not  intend  any  of  the  money 
then  in  the  P.O.  Savings  Bank  to  go  to  the  legatees  named 
in  clause  2.  But  he  himself  destroyed  the  fund  in  the 
P.O.  Savings  Bank  and  deposited  it  in  the  Molsons  Bank- 
It  is  claimed  then  that  those  n^med  in  clause  2'  should 
receive  the  benefit  and  that  all  the  money  in  the  Molsons 
Bank  should  go  to  them.  (There  is  no  question  as  to 
Robert  Ernest  Seaman — he  gets  his  $400 — nor  as  to  the 
expenses  of  this  fund). 

The  Wills  Act,  1897,  E.  S.  0.  cli.  128,  sec.  26  (1)  pro- 
vides: "Every-  will  shall  be  construed  with  reference  to 
the  real  and  personal  estate  comprised  in  it  to  speak  and 
to  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  tlie  testator  unless  a  contrary  intention  appears 
by  the  will."  There  is  nothing  in  this  will  indicating  any 
such  contrary  intention,  the  testator  retained  the  power  r)f 
increasing  or  diminishing  the  amount  on  deposit  and  must 
be  taken  to  have  understood  that  it  was  the  fund  so  in- 
creased or  diminished  upon  which  this  clause  of  his  will 
would  take  effect.  There  is  nothing  to  indicate  that  he  did 
not  when  he  destroyed  the  fund  intend  to  play  a  sorry  jest 
upon  the  persons  named  in  this  clause,  if  the  destruction  of 
the  fund  should  have  that  eflEect. 

And  in  like  manner  the  Molsons  Bank  deposit  be 
retained  the  power  to  increase  or  diminish ;  and  there  is 
nothing  to  indicate  that  be  did  not  intend  the  fund  so  in- 
creased or  diminished  to  be  divided  among  those  named  in 
clause  2  or  that  these  should  not  have  the  benefit  of  the 
increase  actually  made.  Paraphrasing  the  words  of  the 
Master  of  the  EoUs  in  Bothamley  v.  Shsrson  (1875),  L.  R. 
20  Eq.  304  at  pp.  312-3  "the  balance  in  the  Molsons  Bank" 
does  not  mean  "the  balance  in  the  Molsons  Bank  at  the 
time  of  my  making  this  will "  but  "  the  balance  in  the 
Molsons  Bank  at  the  time  of  my  death:  Ooodlad  v.  Burnett 
(1855),  1  K.  &  J.  341;  In  re  Holden  (1903),  5  0.  L.  R.  156; 
Re  Dodds  (1901),  1  0.  L.  R.  7. 

Then  as  to  the  land  and  clause  4  of  the  will. 

It  was  decided  as  long  ago  as  1784  by  Lord  Thurlow, 
L.C.,  in  Arnold  v.  Arnald.  1  Bro.  C.  C.  401  (S.  C.  sub  nora. 
Arnold  v.  Arnold,  2  Dick.  645),  that  where  a  testatrix  orders 
her  estate  to  be  sold  and  the  proceeds  to  be  divided,  and 
afterwards  -she  sells  the  estate  this  is  a  revocation  of  the 
will.     In  that  case  the  testatrix  left  a  will  whereby  she 
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devised  a  messuage  in  Lancashire  to  C.  for  life  and  after 
C/s  death  to  C.  H.  and  W.  A.  to  sell  the  same  and  apply 
£200  to  the  use  of  M.  C.  A.;  one-third  the  residue  to  the 
use  of  C.  A. ;  one-third  to  the  use  of  W.  A.,  and  the  interest 
of  the  other  tliird  to  E.  T.  for  life  remainder  to  li.  T/s 
children.  The  testatrix  after  the  making  of  the  will  sold 
the  estate  for  £2,600,  a  part  of  the  purchase  money  was 
left  upon  mortgage  on  the  messuage  and  the  remainder 
invested  in  consol.  annuities.  The  Lord  Chancellor  held 
that  "  the  alteration  was  an  ademption/^  ^'  there  is  an  abso- 
lute disposition  made  by  the  will,  and  before  that  can  take 
effect,  another  absolute'  disposition  inconsistent  with  it  is 
made  by  the  testatrix  herself."  1  Bro.  C.  C.  at  p.  403, 
(the  life  tenant  had  apparently  died  during  the  lifetime  of 
the  testatrix;  and  the  plaintiff  was  one  of  those  entitled 
under  the  will  to  a  part  of  the  proceeds  of  the  sale  of  the 
estate. 

"  It  is  clear  that  the  money  arising  from  the  real  estate 
devised  by  the  testatrix  and  afterwards  sold -by  her  made 
part  of  her  general  estate:'^  2  Dick,  at  p.  646.  The  same 
rule  prevails  ev^n  though  the  land  be  not  conveyed  during 
the  lifetime  of  the  testator  so  long  as  a  contract  for  sale 
exists:  Farrad  v.  Winterton  (1842),  5  Beav.  1. 

In  re  Bagofs  SetUement  (1862),  31  L.  J.  Ch.  N.  S.  712, 
and  where  even  on  the  day  following  the  sale  the  land  is 
reconveyed  to  the  testator  by  way  of  mortgage  for  securing 
part  of  the  purchase  money:  In  re  Clowes  (1893),  1  Ch.  214. 

Our  own  case  of  Re  Dodds  (1901),  1  0.  L.  E.  7,  is  also 
in  point.  The  provisions,  then,  of  clause  4  are  wholly 
nugatory. 

The  bequest  in  clause  3  is  what  is  called  in  the  civil 
law — and  the  terminology  has  been  adopted  by  our  Courts 
of  Equity — a  demonstrative  legacy,  i.e.,  one  which  is  a 
legacy  of  quantity  in  the  nature  of  a  specific  legac}'  as  or 
so  much  money  with  reference  to  a  particular  fund  for 
payment.  In  this  case  if  the  fund  be  called  in  (as  in  the 
present  case)  or  fail  the  legatee  will  not  be  deprived  of  his 
legacy  but  be  permitted  to  receive  it  out  of  the  general 
assets:  Fowhr  v.  Willoughbyy  2  Sim.  &  Stu.  358;  Creed  v. 
Creed,  11  CI.  &  P.  491,  509;  Tempest  v.  Tempest,  7  D.  M.  & 
G.  470,  473.  Therefore  the  legatees  in  clause  3  are  entitled 
to  look  to  the  assets  other  than  the  money  in  Molsons  Bank 
and  to  receive  so  much,  as  these  assets  can  be  made  to 
realise. 


242  ^^Jp  ONTARIO  WEEKL7  REPORTER.        [yoL.  21 

The  testator  clearly  was  ignorant  of  the  method  of 
administering  estate — an  ignorance  not  nnconmion  amongst 
laymen.     His  intention,  however,  may  be  carried   out  by 

1.  Pay  out  of  Molsons  Bank  fund  the  debts  and  for  the 
stone  not  more  than  $2'0. 

2.  Make  a  statement  of  all  the  costs  of  administration 
including  Surrogate  Court,  the  costs  of  this  motion,  execu- 
tors* commission,  etc.,  etc. 

3.  Divide  this  total  pro  rata  between  the  balance  of  the 
Molsons  Bank  fund  and  the  remainder  of  the  estate. 

Costs  of  all  parties  out  of  the  estate,  those  of  executors 
as  between  solicitor  and  client.  I  declined  to  dispose  of 
the  matter  without  hearing  what  could  be  urged  by  counsel 
for  the  beneficiaries  under  clause  4  and  dispensed  with  his 
appearance  in  person  accepting  a  written  statement  in  lieu 
of  this.  He  frankly  says  that  he  cannot  find  authority  for 
contending  that  his  client  has  any  right,  but  counsel  who 
says  as  much  assists  the  Court  quite  as  much  as  one  who 
advances  arguments  which  are  unsound.  I  think  he  may 
be  allowed  a  fee  upon  taxation  out  of  the  estate. 


Hon.  Mr.  Justice  Sutherland.      February  10th,  1912. 

WEBER  V.  BOWMAN. 
3  O.  W.  N.  686. 

Water  and  Watercourses  —  Ohstruciion  of  Stream  hy  Mill  Dam — 
Flooding  Farmer* s  Lands — Action  for  Damages  and  Injunction 
— Costs. 

Sutherland,  ,T.,  granted  injunction  roKtralning  defendant  from 
overflowing  plaintiffs  lands,  and  awarded  plaintiff  $25  damages  sub- 
ject to  a  reference.  Plaintiff  given  costs  on  County  Court  scale, 
without  right  of  set-off  to  defendant. 

PlaintiiBf,  a  farmer,  hroiight  action  against  defendant, 
a  miller,  to  recover  damages  for  the  obstruction  of  the 
waters  of  a  stream  flowing  through  the  plaintiff's  lands, 
and  for  an  injunction  restraining  defendant  from  causing 
further  overflow. 

A.  B.  McBride,  for  the  plaintiff. 
W.  M.  Cram,  for  the  defendant. 
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Hon.  Mr.  Justice  Sutherland,  delivered  a  copious 
judgment  setting  out  the  facts,  evidence  and  proceedings 
at  the  trial,  wherein  he  held  that  the  dam  constructed  hy 
the  defendant  in  1911  was  higher  than  either  of  the  former 
dams  which  had  existed  at  or  near  the  locus  of  the  defend- 
ant's, present  dam.  That  the  plaintiff's  lands  had,  since 
the  erection  of  the  present  dam  by  the  defendant,  and  in 
consequence  of  its  being  higher  than  the  former  ones,  been 
subjected  to  a  greater  quantity  of  water  than  would  have 
come  there  naturally,  and  that,  in  consequence  thereof  the 
plaintiff  had  suffered  damage,  but  the  damage  was  confined 
to  some  seven  or  eight  acres  valued  at  about  $6  per  acre. 

Plaintiff  given  judgment  for  an  injunction  restraining 
the  defendant  from  obstructing  the  flow  of  the  stream  to 
such  an  extent  as  to  overflow  the  plaintiff's  lands  above 
mentioned,  and  for  damages  assessed  at  $2'5  subject  to  a 
reference,  if  either  party  objected  to  that. amount;  in  which 
case  the  costs  of  the  reference  should  be  in  the  discretion 
of  the  Master. 

Plaintiff  given  costs  of  the  action  on  County  Court  scale 
without  any  right  of  Fct-off  to  the  defendant. 


divisional  court. 

February  12th,  1912. 
BICHABDS  V.  CARNEGIE. 

3  O.  W.  N.  686. 

TreapasB  to  Lands — Damages — Right  to  Possession — Question  between 
Landlord  and  Tenant — Whole  Claim  of  Trumpery  Kind — Nothing 
to  go  to  Jury — Action  Dismissed — A^lrmed  hy  D.  C. 

An  appeal  by  the  plaintiff  from  a  judgment  of  Bruce 
County  Court  dismissing  an  action  for  damages  for  trespass 
alleged  to  have  been  committed  by  the  defendant  upon  the 
lands  demised  to  the  plaintiff. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Boyd.  C,  Hon.  Mr.  Justice  Latchford  and  Hon. 
Mr.  Justice  Middleton- 

6.  H.  Kilmer,  K.C.,  for  the  plaintiff,  appellant. 
0.  E.  Klein,  for  the  defendant,  respondent. 
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'  Hon.  Sir  John  Boyd,  C: — Having  read  the  evidence, 
I  think  the  Judge  made  a  right  disposition  of  the  case  hy 
dismissing  it.  The  wliole  claim  is  of  a  trumpery  kind,  at 
most  being  for  some  possible  damages  that  the  plaintiflE 
might  have  sustained  by  not  engaging  in  gathering  ashes  to 
put  in  an  ash-heap  on  the  premises  for  13  days.  There  is 
no  evidence  that  there  were  any  ashes  to  be  gathered  dur- 
ing tliat  time,  or  that  the  plaintiff  could  have  got  any  ashes. 

Then  his  case  fails  as  to  his  being  legally  in  possession 
of  the  land.  There  is  no  evidence  of  a  yearly  holding. 
Johnson,  who  let  him  on  at  first,  had  no  authority  to  act 
for  the  owner;  but,  being  in  charge  of  the  place  to  make  a 
sale  of  it,  he  allowed  the  plaintiff^  out  of  compassion,  to 
gather  ashes  on  it  for  one  year  at  $5.  When  this  was  told 
to  the  owner,  he  objected,  and  said  that  the  plaintiff  must 
be  ordered  to  leave.  This  was  in  the  summer  of  1910,  and 
after  the  expiry  of  the  year.  The  plaintiff,  however,  kpet 
on  till  the  end  of  September,  and  then  paid  rent  for  the 
extra  few  months  and  took  a  receipt  on  the  28th  September, 
expressed  to  be  for  rent  up  to  the  30th  September,  1910. 
Carnegie,  by  his  act  in  his  receiving  the  money,  validated 
that  extent  of  holding,  no  doubt;  but  what  was  done  was 
against  his  wish  and  cannot  be  carried  beyond  the  very 
letter  of  what  was  done. 

There  was  nothing  to  go  to  the  jury  at  the  close  of  the 
plaintiff's  case,  and  it  certainly  was  not  strengthened  by  the 
defence. 

The  appeal  should  be  dismissed  with  costs. 

Hon.  Mr.  Justice  Latchford  and  Hon.  Mr.  Justice 
MiDDLETON  concurred. 


1912]  HARRISON  V.  KNOWLES.  ^  245 

Master  in  Chambers.  February  13th,  1912. 

HAKRISON  V.  KNOWLES. 

3  O.  >V.  N.  688. 

Coit9 — Prwcipe  Order  for  Security — Motion  to  Set  Aside — Orounds, 
Plaintiff  had  Adequate  Asneta  in  the  Jurisdiction — Promissory 
yotes  Given  for  Lithographing  Press — Notes  Overdue — Not  Sat- 
isfactory Assets — Motion  Dismissed  icith  Costs. 

Motion  by  the  plaintiff  to  set  awde  praecipe  order  for 
security  for  coats. 

0.  H.  King,  for  the  plaintiff's  motion. 
S.  6.  Crowell,  for  the  defendant,  contra. 

Cartvvright,  K.C.  Master: — The  motion  is  based  on 
the  ground  that  plaintiff  has  adequate  assets  in  the  juris- 
diction. It  is  supported  only  by  the  affidavit  of  Mr.  King 
This  states  that  the  action  is  on  notes  given  for  the  pur- 
chase of  an  automatic  lithographing  press,  said  to  be  worth 
at  least  $1,000.  The  defendant's  affidavit  admits  that  tho 
notes  given  in  payment  are  overdue  and  have  not  been  paid 
because  the  machine  is  not  complete  and  is  not  and,  in  his 
opinion,  never  will  be  able  to  do  the  work  which  it  was 
warranted  to  do. 

It  is  also  subject  to  the  usual  lien  agreement  whicli 
defendant  concedes  gives  the  right  to  plaintiff-  to  retake 
possession  at  any  time  and  to  remove  out  of  the  province. 
In  sucli  a  case  as  the  present  the  onus  is  on  the  applicant 
and  I  do  not  think  it  is  satisfied.  A  chattel  of  that  kind 
in  such  a  doubtful  state  of  efficiency  cannot  l)e  liold  to 
satisfy  the  conditions  in  Bready  v.  Robertson,  14  P.  R.  7; 
Feaster  v.  Cooney,  15  P.  R.  290;  Daniel  v.  BirJebech,  5  0.  W. 
R.  767. 

The  motion  will  be  dismissed  with  costs  to  the  defendant 
in  the  cause. 
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Master  in  Chambers.  February  13th,  IQl^J 

ALLEN  V.  GRAND  VALLEY  Ew.  CO. 

3  O.  W.  N.  687. 

Discovery — Motion  for  Ewamination  of  Foreign  Defendant  on  Com- 
mi89ion — Con.  Rule  ^11 — Payment  of  Conduct  Money  to  Bring 
Defendant  to  Ontario — MaHer  in  Chambers  Refused  to  Make 
such  Order — 2fo  Authority  to  Make  Plaintiff  Pay  for  such  Pro- 
ceeding. 

Motion  by  the  plaintiff  for  commission  to  examine 
defendant  Verner,  at  New  York,  lot  discovery. 

G.  H.  Sedgewick,  for  the  plaintiff's  motion. 

J.  Grayson  Smith,  for  the  defendants,  contended  that 
the  Master  had  power  under  rule  477  to  order  that  this 
examination  should  take  place  in  Toronto  and  that  plaintiff 
should  pay  the  necessary  conduct  money. 

Cartwright,  K.C.  Master: — There  is  no  authority  for 
such  an  order  as  Mr.  Smith  asks.  It  does  not  seem  reason- 
able that  a  party  exercising  his  undoubted  right  should  be 
required  to  advance  money  to  save  expense  and  incon- 
venience to  the  opposite  party  and  his  legal  advisers. 

The  rule,  in  my  opinion,  only  admits  of  such  orders  as 
were  made  in  Lick  v.  Eivers,  1  0.  L.  R.  57,  and  Lefurgey  v. 
Great  West  Land  Company,  11  0.  L.  R.  617,  or  Cox  v.  Prior 
18  P.  R.  492. 

It  was  stated  on  the  argument  that  defendant  would 
sooner  attend  here  in  any  case.  If  so,  he  must  do  so  at  his 
own  expense  meantime. 

If  this  is  agreed  to,  the  motion,  will  be  dismissed  with 
costs  in  the  cause.  Otherwise  the  order  must  go  on  the 
usual  terms 
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Hon.  Mr.  Justice  Middleton.  February  14th,  1912. 

REX  V.  LAWLESS. 

*  3  O.  W.  N.  669. 

Intoxicating  Liquors — Sale  without  License — Conviction  hy  Magin- 
irate — Motion  to  Quash  Conviction — No  Evidence  of  Sale — 
Liquor  Purchased  for  a  Hunting  Trip. 

Middleton,  J.,  quashed  the  conviction  with  costs  against  defend- 
ant. Protection  order  give  magistrate.  Question  whether  an  execu- 
tory contract — so  long  as  it  remains  executory — ^is  within  the  Liquor 

License  Act  not  considered. 

ft 

Motion  by  the  defendant  to  quash  his  conviction  by  a 
magistrate  for  selling  intoxicating  liquors  without  a  license. 

J.  Haverson,  K.C.,  for  the  defendant's  action. 
J.  R.  Cartwright,  Iv.C,  for  the  Crown,  contra. 

Hon.  Mr.  Justice  Middleton: — I  have  read  the  evi- 
dence. The  transaction  seems  simple,  and  there  is  nothing 
to  discredit  the  evidence  given. 

A  voluntary  association,  the  Turtle  Lake  Hunt  Club,  con- 
templated a  trip  to  the  woods.  Manning  and  Lawless  were 
members  of  the  association.  Manning  arranged  with  Law- 
less to  purchase  the  whiskey  deemed  necessary  for  this  out- 
ing, and  Lawless  sent  to  Peterborough  and  bought  the 
whiskey  there.  He  contemplated  delivery  to  Manning,  but* 
it  was  taken,  while  in  transit,  by  the  police. 

The  conviction  is  based  on  the  theory  that  all  this  is  un* 
true,  and  that  Lawless  sold  Manning  instead  of  merely  act- 
ing as  purchasing  agent  for  the  club. 

The  only  thing  looking  that  way  is  the  receipt^^' Re- 
ceived from  Sid.  Manning,  $18,75  for  three  cases  rye 
whiskey.''  This  receipt  is  colourless.  It  is  consistent  with  a 
*  sale ;  it  is  also  consistent  with  the  statement  of  Manning  that 
he  took  it  as  a  voucher.  The  whiskey  at  Peterborough  cost 
$18.75,  and  Lawless  paid  the  livery  man  who  went  for  it 
$1.50,  so  that  he  was  out  of  pocket.  It  is  said  this  would  be 
taken  into  account  when  the  expense  of  the  trip  came  to  be 
adjusted. 

I  do  not  think  there  was  any  evidence  to  warrant  a  con- 
viction, and  I  have  in  mind  the  fact  that  all  evidence  upon 
an  enquiry  of  this  kind  must  be  regarded  with  suspicion,  and 


248  TEE  ONTARIO  WEEKLY  REPORTER.        [voL.  21 

that  the  magistrate  is  the  one  to  judge,  and  that  this  juris- 
diction is  not  appellate  and  that  I  must  find  that  there  was 
no  evidence — ^upon  which  a  conviction  can  be  based. 

I  quash  the  conviction  with  costs  against  the  informant, 
and  with  a  protection  order  so  far  as  fhe  magistrate  is  con- 
cerned. 

In  this  view  of  the  case  I  have  not  to  consider  the  diflS- 
cult  question  raised  by  Mr.  Haverson,  whether  an  executory 
contract — so  long  as  it  remains  executory,  is  within  the  Act. 


Hon.  Mr.  Justice  Middleton.  February  14th,  1912. 

Re  JONES  &  CUMMING. 

3  O.  W.  N.  672. 

Vendor  and  Purchaser — Motion  Under  Vendors*  and  Purchasers*  Act 
— Order  Declaring  Vendor  had  ^(hewn  Good  IHtle — In  such  Cases 
Vendor  is  always  Awarded  his  Costs. 

Dame  v.  Slater^  21  O.  R.  375,  followed. 

Motion  by  the  vendor  under  the  Vendors  and  Purchasers 
Act,  for  an  order  declaring  that  the  vendor  had  shewn  a 
good  title  and  that  the  purchaser's  objections  had  been 
answered. 

J.  Grayson  Smith,  for  the  vendor's  motion. 
J.  J.  Drew,  K.C.,  for  the  purchaser,  contra.  . 

Hon.  Mr.  Justice  Middleton: — Tjet  an- order  go  as 
asked.  The  procedure  under  the  Vendors  and  Purchasers 
Act,  is  substituted  for  an  action  for  specific  performance, 
when  the  contract  is  admitted,  and  the  only  question  is  as  to 
the  title. 

Had  this  title  been  referred,  the  Master  would  have  re- 
ported that  a  good  title  had  been  shewn  and  was  shewn 
before  action.  In  such  a  case  the  vendor  is  alwavs  awarded 
Ids  costs  on  a  motion  upon  further  directions. 

I,  therefore,  give  the  petitioner  his  costs,  which  T  fix  at 
$50,  unless  the  purchaser  desires  a  taxation,  when  he  must 
pay  the  amount  taxed.    See  Dame  v.  Slater,  21  0.  R.  375. 
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court  of  appeal. 

March  6th,  1912. 

WALI.ACE  V.  EMPLOYERS'  LIABILITY  ASSURANCE 

CORPORATION. 

3  O.  W.  N.        ;         O.  L.  R. 

Insurance  —  Accident  —  Passangcr  on  Street  Car  —  Injured  in 
Alighting  —  Right  to  Double  Indemnity  —  Temporary  Total 
DisalHUty  —  Coiti, 

Court  of  Appeal  varied  judgment  of  Meredith,  C.J.C.P.,  20 
O.  W.  R.  385,  holding  that  plaintiff  was  entitled  only  to  single 
insurance  and  not  to  double  insurance,  and  the  $1,300  awarded  him 
should  be  reduced  to  $650.    No  costs  o£  appeal. 

An  appeal  by  the  defendants  from  a  judgment  of  Hon. 
Sir  Wm.  Meredith,  C.J.C.P.,  without  a  jury,  20  0.  W.  R. 
385,  awarding  the  plaintiff  $1,300  for  26  weeks  total  dis- 
ability from  injuries  received  after  alighting  from  a  street 
car  in  Toronto. 
[«'  *•       ' 

The  defendants  had  issued  a  policy  in  plaintiff's  favour 
insuring  him  against  injuries  for  $25  a  week  for  '^  temporary 
total  disability";  the  amount  to  be  $50  a  week  if  the 
injuries  were  sustained  ''while  riding  as  a  passenger  iu  or 
upon  a  public  conveyance.' 


» 


The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon. 
Sir  Charles  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow, 
Hon.  Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Mere- 
dith, and  Hon.  Mr.  Justice  Magee. 

N.  W.  Rowell,  K.C.,  for  the  defendants,  appellants. 
T).  Urquhart,  for  the  plaintiff,  respondent. 
VOL.  21  o.w.r,  no.  5 — ^17 
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Hon.  Mb.  Justice  Maclaben  :-^The  claim  was  desisted 
(1)  on  the  ground  that  plaintiffs  illness  and  disability  wer^ 
caused  not  by  the  alleged  injury  but  were  due  to  locomotor 
ataxia  or  an  aneurism.  The  trial  Judge  found  for  the  plain- 
tiff on  this  issue,  and  although  urged  in  the  reasons  for 
appeal  it  was  abandoned  at  the  argument. 

Another  ground  of  defence  was  that  the  plaintiff  was  a 
commercial  traveller,  but  before  the  accident  in  Question  he 
had  ceased  to  be  such,  and  had  become  the  keeper  of  a 
boarding  house  and  had  followed  this  business  during  the 
period  claimed  for.  "  Temporary  total  disability  "  is  defined 
in  the  policy  as  arising  from  injuries  resulting  in  the  "  as- 
sured being  immediately,  continuously  and  wholly  disabled 
and  thereby  prevented  from  transacting  any  and  every  kind 
of  business  pertaining  to  his  occupation.^'  The  trial  Judge 
found  as  a  fact  that  the  boarding  house  business  was  his 
wife's  and  not  his;  and  that  the  trifling  assistant;e  he  gave 
her  was  not  sufficient  to  affect  his  claim.  This  finding  seems 
to  be  amply  justified  by  the  evidence,  and  the  appeal  on  this 
ground  should  be  dismissed. 

The  third  ground  of  appeal  is  more  serious.  It  is  claimed 
by  the  defence  that  even  if  the  plaintiff  were  entitled  to  $25 
a  week,  he  is  not  entitled  to  $50  a  week  or  the  double  allow- 
ance as  his  injuries  were  not  sustained  while  he  was  "  rid- 
ing as  a  passenger  in  or  upon  a  public  conveyance." 

The  word  "passenger''  has  been  variously  defined,  and 
it  is  difficult  to  frame  a  definition  that  would  be  of  general 
application.  It  usually  means  one  who  travels  or  is  carried 
in  a  vessel,  coach,  railway  or  street  car  or  other  public  con- 
veyance entered  by  fare  or  contract  express  or  implied.  The 
precise  time  at  which  the  traveller  becomes  a  passenger  or 
ceases  to  be  such  depends  upon  the  facts  of  the  particular 
ease.  If  the  carrier  owns  or  controls  the  station,  platform, 
or  other  premises  where  the  journey  b^ns  or  terminates,, 
the  relation  of  carrier  and  passenger  may  begin  sooner  and 
terminate  later  than  in  the  case  of  a  tram  or  street  car  where 
the  carrier  has  no  control  over  the  place  of  departure  or 
arrival.  In  the  present  case  we  have  not  to  determine  whether 
the  plaintiff  had  ceased  to  be  a  passenger  with  reference  to 
the  Toronto  Railway  Company  when  he  received  the  injury 
complained  of,  but  whether  at  that  time  he  was  riding  as  a 
pasFonger  "in  or  upon  a  public  conveyance." 
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The  facts  of  the  case  as  given  by  the  plaintiff  in  his  evi- 
dence are  quite  simple.  He  was  a  passenger  on  an  open  street 
car  in  this  city,  which  stopped  to  let  him  off  at  the  regular 
stopping  place  just  opposite  his  home.  When  he  stepped  on 
the  ground  an  automobile  going  in  the  same  direction  was 
about  to  run  him  down,  and  to  save  himself  he  tried  to  get 
on  the  street  car  again,  which  by  this  time  was  in  motion. 
He  says  he  reached  out  to  catch  hold  of  the  handle  of  the 
car  and  was  jerked  around  and  fell  between  the  car  and 
automobile,  his  head  striking  the  side  of  the  car  as  he  fell. 

We  were  not  referred  to  any  Canadian  or  English  case 
precisely  in  point;  but  there  are  a  number  of  American 
eases  that  are  veiy  similar  to  it. 

In  Creamer  v.  West  End  Street  Rw.  Co,,  156  Mass.  R. 
320,  a  passenger  had  taken  one  or  two  steps  from  where  he 
touched  the  ground  on  leaving  his  car  and  was  struck  by 
another  car.  The  Court  said :  "  We  are  of  opinion  that  he 
was  not  a  passenger  when  the  accident  occurred,  and  that  he 
ceased  to  be  a  passenger  when  he  alighted  upon  the  street 
from  his  car.  The  street  is  in  no  sense  a  passenger  station 
for  the  safety  of  which  a  street  railway  company  is  respon- 
sible. When  a  passenger  steps  from  the  car  upon  the  street, 
he  becomes  a  traveller  upon  the  highway,  and  terminates  his 
relations  and  rights  as  a  passenger,  and  the  railway  company 
is  not  responsible  to  him  as  a  carrier  for  the  condition  of  the 
street  or  for  his  safe  passage  from  the  car  to  the  sidewalk.'* 

In  Piatt  V.  The  Jt2nd  Street  R.  W.  Co.,  2  Hun  (N.Y.) 
124,  the  plaintiff  had  left  the  company's  car  and  was  passing 
the  horses  which  had  been  drawing  it  when  one  of  them 
injured  her.  It  was  held  that  she  had  ceased  to  be  a  passen- 
ger on  the  car  and  that  the  liability  of  the  company  if  any 
was  not  that  of  a  common  carrier;  but  depended  upon  the 
principles  that  apply  to  all  persons  lawfully  using  the 
highway. 

Anable  v.  Fidelity  &  Casualty  Co.  (1906),  73  N".  J.  L.  R 
320,  is  an  action  on  a  policy  in  the  same  terms  as  the  one  in 
this  case — ^providing  for  double  insurance  for  an  injury 
"while  riding  as  a  passenger  in  or  upon  a  public  convey- 
ance." While  the  train  was  standing  at  a  station  the  assured 
stepped  on  the  station  platform  to  buy  a  paper.  The  train 
started,  and  the  assured  grasped  the  handrail  of  one  of  the 
cars  but  fell,  and  the  last  car  passed  over  his  body,  killing 
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him  instantly.  The  trial  Judge  held  that  the  rights  of  the 
parties  must  be  ascertained  by  the  plain  natural  meaning  of 
the  language  used ;  that  he  was  not  in  a  car  nor  on  a  car,  nor 
on  any  part  of  a  train  at  the  time  of  the  injury ;  that  he  was 
insured  not  simply  as  a  passenger,  but  was  entitled  to  the 
double  insurance  only  if  the  injury  was  received  while 
within  or  on  the  car  or  other  public  conveyance,  which  was 
considered  a  less  hazardous  risk  than  wliile  in  the  act  of  get- 
ting on  or  off,  which  might  involve  a  considerable  degree  of 
peril.  This  judgment  was  aflBrmed  and  approved  unani- 
mously by  the  Appellate  Court  of  eleven  Judges:  (1907),  74 
N,  J.  L.  E.  686. 

The  reasoning  in  this  last  case  commends  itself  to  my 
judgment.  In  the  present  case  the  plaintiff  was  not  in  fact 
either  in  or  on  the  car  when  he  received  the  injury.  If  he 
had  been  he  would  not  have  been  injured.  It  is  common 
knowledge  that  the  vast  majority  of  street  car  accidents  to 
passengers  occur  in  connection  with  entering  or  leaving  the 
car,  injuries  to  those,  in  or  on  the  cars  being  limited  to  the 
rarer  cases  of  collisions  or  the  car  running  off  the  track.  I 
do  not  think  that  the  language  of  the  policy  should  be 
strained  so  as  to  cover  a  risk  which  does  not  come  within  its 
terms ;  and  a  risk  for  which  the  proper  premium  was  not  paid. 

I  am  further  of  opinion  that  the  plaintiff  was  not  even 
a  "  passenger ''  within  the  meaning  of  the  policy  at  the  time 
he  received  the  injury.  He  had  fully  completed  the  journey 
for  which  he  had  entered  the  car  and  paid  his  fare.  The  car 
had  stopped  at  his  request  at  the  very  spot  at  which  he 
desired  to  alight,  and  with  which  he  was  very  familiar,  as  it 
was  almost  at  his  own  door.  He  had  completely  separated 
himself  from  the  car  and  was  securely  landed  on  the  road- 
way. His  subsequent  attempt  to  lay  hold  of  the  car  and  gei 
upon  its  steps  was  not  for  the  purpose  of  resuming  his 
journey  or  again  becoming  a  passenger  on  the  car,  and  was 
in  no  way  connected  with  his  having  been  a  passenger  a  short 
time  previously.  His  position  was  the  same  as  that  of  any 
foot  passenger  on  the  street  who  might  find  himself  in  the 
same  peril,  and  might  try  to  take  refuge  from  the  deadly 
automobile.  But  I  do  not  think  it  is  necessary  to  decide 
whether  at  the  time  of  the  accident  he  was  a  passenger  or 
not;  it  is  sufficient  that  he  was  not  then  "riding  as  a  pas- 
senger in  or  upon  a  public  conveyance." 
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In  my  opinion  the  plaintiff  is  entitled  only  to  single 
insurance  and  not  to  double  insurance^  and  the  $1,300 
awarded  him  should  be  reduced  to  $650. 

There  should  be  no  costs  of  the  appeal. 

Hon.  Mr.  Justice  Mebedith: — ^The  first  question  is 
whether  the  plaintiff,  at  the  time  of  his  injury,  was  "  riding 
as  a  passenger  in  or  upon"  the  street  car;  and  is  not  the 
broader  one  whether,  at  that  time,  he  might  be  considered 
merely  a  passenger  as  against  the  railway  company. 

He  had  been  a  passenger  riding  in  and  upon  the  street 
car,  but  had  reached  his  destination,  the  car  had  been  stopped 
to  let  him  down,  and  he  had  alighted  upon  the  public  road, 
severing  entirely  all  actual  connection  between  himself  and 
it ;  but,  being  put  in  imminent  danger  by  a  rapidly  approach- 
ing motop  car,  he  caught  at  the  street  car  again,  though  it 
had  by  that  time  been  started  again  and  was  in  motion,  and 
in  endeavouring  to  escape  injury  from  the  motor  car  by 
getting  upon  the  street  car,  fell,  or  was  thrown  down,  coming 
in  contact  with  the  moving  motor  car,  and  so  was  severely 
injured.  His  purpose  in  trying  to  get  upon  the  street  car 
again  was  not  to  resume  his  journey,  that  was  ended,  nor 
was  it  to  begin  a  new  journey,  it  was  solely  to  escape  injury 
by  the  negligently  driven  car.  It  is  idle  to  say  that  there  was 
negligence  on  the  part  of  the  railway  company,  if  that  would 
make  any  difference ;  how  could  their  servants  foresee  and  be 
blameable  for  the  misconduct  of  the  driver  of  the  motor  car ; 
it  was  at  the  plaintiffs  instance,  and  upon  his  signal,  that  the 
street  car  was  stopped  at  this  alighting  place;  an  entirely 
proper  place  to  stop  for  that  purpose;  the  danger  was  some- 
thing not  foreseen  by  the  plaintiff  or  anyone  else,  because 
doubtless  not  apparent  until  the  motor  car  was  almost  upon 
him;  avoidable,  with  any  sort  of  care  on  the  part  of  its 
driver,  up  to  almost  the  last  moment. 

Under  these  circumstances  it  is  impossible  for  me  to  find 
that  the  man  was  "  riding  in  or  upon  "  the  street  car  when  he 
was  injured ;  if  he  had  been  in  or  upon  the  street  car  he  would 
not  have  been  injured  as  he  was.  The  case  would  have  been 
different  if  he  had,  after  alighting,  boarded  the  car  again 
with  the  intention  of  resuming  his  journey,  or  of  beginning 
a  new  one;  but  nothing  like  that  was  the  case.  Their  plain 
meaning  ought  to  be  given  to  plain  words,  even  though  the 
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refsult  be  different  insv^  that  which  one  would  prefer.  And 
such  is  the  effect  of  the  cases  in  the  Courts  of  the  State  of 
New  Jersey,  which,  though  very  much  in  point,  were  not 
referred  to  at  the  trial. 

The  case,  therefore.  Is  not  one  for  "  double  indemnity  " 
under  the  policy  in  question,  but  of  single  indemnity;  and 
the  amount  of  the  judgment  entered  for  the  plaintiff  ought 
to  be  reduced  accordingly. 

The  appeal  upon  the  other  ground  fails  entirely;  there 
is  ample  evidence  to  support  the  finding  that  the  plaintiff's 
injury  caused  him  "temporary  total  disability"  within  the 
meaning  of  those  words  contained  in  the  policy. 


DIVISIONAL  COURT. 

I 

March  Tth.  19r>. 
WARD  V.  SAUNDEESON. 

3  O.  W.  N. 

Trespasa  to  Lands — Erection  of  Fotir  Storey  Warehouse— Encroached 
Feuf  Inches  on  Neiffhbour'a  Lands  —  Bona  Fide  Belief  that 
Land  wag  Defendanfs. 

■ 

Division  Aii  Coubt  affirmed  jud^nnent  of  Denton.  Co.O.J.,  aUow- 
ing  defendant  to  retain  a  few  inches  of  plaintiff's  land  upon  which 
his  building  encroached,  upon  payment  of  $50  as  compensation. 

An  appeal  by  defendant  from  a  judgment  of  His  IIoxour 
Judge  Denton^  oi  York  County  Court,  on  the  counterclaim 
of  defendant. 

Defendant  is  owner  of  house  known  as  No.  33  on  north 
side  of  Oxford  Street  and  adjoining  lands  forming  the  west- 
erly portion  of  lot  No.  3  on  north  side  of  Oxford  street; 
plaintiff  is  owner  of  the  rear  part  of  the  lands  immediately 
to  the  east. 

Early  in  1909  plaintiff  contemplated  the  erection  of  a 
warehouse  several  storeys  in  height,  upon  his  land.  At  this 
time  defendant  had  a  quantity  of  earth  upon  the  rear  portion 
of  her  lot,  which  could  not  conveniently  be  removed,  by  rea- 
son of  there  being  no  way  of  access.  An  agreement  wa? 
made  by  which  advantage  was  taken  of  the  situation  and 
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plaintiff  agreed  to  remove  this  earth  across  his  land  before 
his  building  was  completed.  The  earth  was  removed,  bui 
some  dispute  arose  as  to  the  price  to  be  charged  for  its 
removal,  and  the  action  was  brought  to  recover  plaintiffs 
claim  in  respect  thereof. 

The  action  was  commenced  11th  July,  1911,  and  at  this 
time  no  counterclaim  was  filed,  but  on  21st  November,  1911. 
leave  was  obtained  pursuant  to  wliich  the  counterclaim  was 
delivered,  claiming  damages  for  injury  done  to  certain  trees 
and  vines  during  the*  course  of  the  erection  of  th^  warehouse, 
and  also  claiming  that  the  wall  of  the  warehouse  trespassed 
upon  and  occupied  4  inches  of  defendant's  land,  and  that  an 
excavation  had  been  made  beyond  this  4  inches  during  the 
construction  of  the  wall,  which  had  been  filled  up  with  broken 
brick  and  rubbish. 

The  appeal  to  Divisional  Court  was  heard  by  Hon  Sir 
Glenholme  Palconbridge,  C.J.K.B.,  Hon.  Mr.  Justice 
Britton,  and  Hon.  Mr.  Justice  Middleton. 

N.  F.  Davidson,  K.C.,  for  the  defendant. 
W.  Proudfoot,  K.C.,  for  the  plaintiff. 

Hon.  Mr.  Justice  Middleton: — ^At  the  trial  it  clearly 
appeared  that  the  defendant's  claim  was  much  exaggerated. 
For  the  injury  to  the  shrubs,  trees  and  vines,  the  Judge 
allowed  $35.  Upon  the  argument  of  the  appeal  we  thought 
the  amount  allowed  was  ample.  The  Judge  also  found  that 
the  wall  encroached  slightly  upon  the  defendant's  land;  and 
pursuant  to  the  statute,  1  Geo.  V.  ch.  25,  sec.  33,  he  allowed 
to  her  $10  as  the  value  of  the  land  encroached  upon,  which 
he  permitted  the  plaintiff  to  retain. 

Upon  the  appeal  the  defendant  contends  that  the  case  is 
not  brought  within  the  provisions  of  the  statute  in  question 
and  that  the  amount  awarded  is  entirely  inadequate.  She 
also  asks  leave  to  adduce  further  evidence  for  the  purpose  of 
shewing  that  the  footing  of  the  wall  and  some  weeping  tiles 
encroach  further  upon  her  land. 

The  statute  provides  that  "  where  a  person  makes  lasting 
improvements  on  land  under  the  belief  that  the  land  is  his 
own''  the  Court  may  direct  that  person  to  retain  the  land., 
making  compensation  therefor,  if  in  the  opinion  of  the  Court 
this  is  just. 
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The  principle  governing  the  interpretation  of  the  statute 
is  indicated  in  Chandler  v.  Gibson,  2  0.  L.  R.  442 ;  where  it 
is  said  that  it  is  '^  a  question  in.  each  case  for  the  tribunal  to 
determine  whether  the  person  claiming  for  the  improvement* 
made  them  under  the  bona  fide  belief  that  the  land  was  liis 
own/^ 

In  this  case  the  boundary  between  the  land  of  the  plain- 
tiff and  the  land  of  the  defendant  was  a  fence  that  had  beer 
standing  for  some  thirty  years.  This  fence  was  probably  not 
upon  the  true  boundary  line.  The  evidence  of  the  plaintiff 
is  that  he  intended  to  recognize  this  fence  as  correctly  defin- 
ing the  boundary ;  that  he  took  the  fence  down — or  at  any 
rate  removed  the  boards  from  the  posts — ^thinking  that  the 
wall  of  liis  building  would  supersede  it;  that  he  marked  the 
location  of  the  fence  by  a  line,  and  that  his  intention  was  to 
build  up  to  the  boundary;  and  he  believes  that  he  has  not  in 
any  way  encroached  on  the  defendant's  land. 

No  complaint  was  made  for  more  than  two  years,  al- 
though the  defendant  was  residing  in  her  house  during  the 
erection  of  the  building. 

The  County  Judge  has  found  that  there  was  a  bona  fide 
belief  on  the  part  of  the  plaintiff  that  the  land  was  his  own. 

It  is  not  very  clear,  from  the  reasons  given  by  the  learned 
Judge,  what  the  exact  extent  of  the  encroachment  found  by 
him  was.  We  are  inclined  to  the  view  that  it  was  somewhat 
greater  than  he  thought. 

According  to  a  survey  made  in  1891,  the  defendant's  lot 
had  a  frontage  of  26  feet  2  inches,  and  a  width  at  the  rear 
of  26  feet  4  inches.  Her  deed  calls  for  26  fept  only.  Accord- 
ing to  recent  surveys,  the  width  at  the  rear  is  25  feet  9 
inches ;  and  as  the  old  western  fence  is  still  in  the  same  place, 
this  indicates  an  encroachment  of  8  inches,  although  in  the 
action  an  encroachment  of  4  inches  only  is  charged;  the  dis- 
crepancy possibly  arising  from  a  comparison  of  the  recent 
survey  with  the  requirements  of  the  deed. 

We  do  not  think  that  we  should  interfere  with  the  finding 
of  the  learned  Judge  that  the  plaintiff  acted  in  good  faith. 
It  is  in  the  first  place  unlikely  that  he  would  erect  the  wall 
of  a  four-storey  warehouse  upon  property  to  which  lie  knew 
he  had  no  claim;  but  we  think  the  amount  to  be  allowed  for 
the  land  occupied  ought  to  be  increased.  Leave  should  be 
given  to  the  defendant  to  amend  her  counterclaim  so  as  to 
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claim  an  encroachment  of  8  inches  instead  of  4  inches;  and 
the  title  to  this  8  inches  is  to  be  vested  in  the  plaintiff  upon 
payment  of  $50  as  the  price  of  the  land.  But  as  this  amend- 
ment is  an  indulgence  to  the  defendant,  and  as  she  has  failed 
in  the  branch  of  her  appeal  relating  to  the  value  of  the  fruit 
trees,  we  think  that  there  should  be  no  costs  of  the  appeal. 

We,  thei*efore,  direct  that  the  judgment  below  be  varied 
as  indicated,  and  that,  save  as  aforesaid,  the  appeal  be  dis- 
missed without  costs. 

We  draw  attention'  to  the  form  of  judgment  in  the  Court 
below,  where  the  trespasser  is  allowed  to  retain  the  lands 
encroached  upon,  he  making  compensation,  the  judgment 
should  direct  that  the  land  be  vested  in  the  trespasser. 

At  the  trial  no  enquiry  appears  to  have  been  made  whether 
the  defendants  lands  are  free  from  mortgage.  If  there  is 
an  incumbrance,  the  allowance  by  way  of  compensation  should 
be  paid  to  the  mortgagee,  unless  his  consent  to  payment  to  the 
defendant  is  filed. 

Hon.  Sir  Glenholme  Falconbridge,  C.J.K.B.,  and 
Hox.  Mr.  Justice  Britton: — ^We  agree. 


Master  in  Chambers.  February  14th^  191^. 

CANADIAX  KNOWLES  v.  LdVELL-McCO:NrNELL. 

3  O.  W.  N.  690. 

Discovery — Examination  of  Manager  of  Defendant  Company — Scope 
of  Examination — Production  of  Books  and  Records — Action  for 
Breach  of  Contract — Enquiries  Relevant  as  to  Damages — Ad- 
missibility  of  Evidence  to  he  Passed  upon  ly  Trial  Judge. 

The  plaintiff  issued  a  commission  to  examine  witnesses 
at  New  York,  one  of  them  being  the  manager  of  the  defend- 
ant company.  It  was  proposed  to  ask  certain  questions  and 
for  production  of  the  books  and  record  of  the  defendant 
company.  The  counsel  requested  the  Master  in  Chambers 
to  give  his  opinion  as  to  the  right  of  the  plaintiff  to  have 
such  discoverv. 

M.  L.  Gordon,  for  the  plaintiffs  motion. 

Wm.  Proudfoot,  K.C.,  for  the  defendant,  contra. 
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Cabtwright,  K.C,  Master: — The  statement  of  claim 
alleges  an  agreement  with  the  assignor  of  the  plaintiff  to 
appoint  him  sole  selling  agent  for  Canada  until  Ist  April, 
1911,  and  to  deliver  him  $10,000  worth  of  their  products. 
It  further  alleges  that  this  contract  was  broken  by  the 
defendant  company  in  both  respects,  and  alleges  damages 
therefrom  of  $5,000. 

The  statement  of  defence  specifically  denied  these  ma- 
terial allegations  and  puts  plaintiff  to  proof  thereof.  It 
then  goes  on  to  allege  failure  on  the  part  of  the  plaintiff  to 
comply  with  the  terms  of  the  contract  (which  though  denied 
before,  seems  now  to  be  admitted). 

The  matter  comes  before  me  now,  as  I  understand,  as  if 
the  questions  had  been  asked  and  the  witness  had  refused 
to  answer  or  make  production.  If  the  examination  was  by 
way  of  interrogatories  there  woidd  certainly  be  no  power  to 
limit  them — see  Toronto  Industrial  Exhibition  Association 
V.  Houston,  9  0.  L.  B.  527,  and  cases  cited.  I  think  the 
same  principle  applies  to  the  present  case,  as  I  stated  at  the 
argument. 

I  also  think  that  the  plaintiff  is  entitled  to  shew  that 
his  allegations  which  defendant  has  denied  are  true  and  to 
prove  by  defendant's  books  if  it  is  a  fact  that  sales  were 
made  in  Canada  prior  to  1st  April,  1911,  and  subsequent 
thereto  also.  The  latter  enquiry  being  relevant  to  the  dam- 
ages if  the  Court  holds  plaintiff  entitled  to  recover. 

It  was  said  by  defendant's  counsel  that  plaintiff  should 
not  be  allowed  to  investigate  their  business  and  find  out  the 
names  of  their  customers.  This  objection  cannot  prevail  to 
defeat  plaintiff's  right  to  such  discovery  as  may  assist  his 
case.  The  amount  of  sales  made  by  the  defendant  company 
and  the  prices  obtained  will  be  the  best  evidence  as  to  the 
damages,  if  any.  which  plaintiff  can  recover. 

Such  questions  should  be  answered  and  information  given 
leaving  it  to  the  trial  Judge  to  pass  on  its  admissibility  as 
was  said  by  Denman,  C.J.,  in  Small  v.  Nairne  (1849),  13 
Q.  B.  840. 


1912]  CLARK  V.  BARTRAM.  259 

Hon.  Mr.  Justice  Middleton  in  Chrs.       Feb.  14th^  1912. 

CLARK  V.  BARTRAM. 
3  O.  W.  N.  691. 

Parties — Motion  to  Add  Party  Plaintiff — Master  in  Chambers  Refused 
Motion — Assignment  of  Claim — Joinder  of  Parties  and  Causes  of 
Action — Middleton,  J,,  Dismissed  Appeal  with  Costs, 

An  appeal  by  the  plaintiff  from  an  order  of  the  Master 
in  Chambers,  refusing  to  add  Thomas  Crawford  as  a  co- 
plaintiff. 

See  judgment  of  Master  in  Chambers  on  a  former  mo- 
tion, 20  0.  W.  R.  530. 

J.   Shilton,  for  the  plaintiff,  appellant. 

P.  E.  Hodgins,  K.C.,  for  the  defendant,  contra. 

Hon.  Mr.  Justice  Middleton  : — Clark  may  have  a  cause 
01  action  or  may  not,  it  would  be  prematurc/to  discuss  this 
Question,  but  from  what  is  said  by  Clark  during  the  examina- 
tion of  Crawford,  it  is  clear  that  what  is  sought  is  to  add 
Crawford  so  that  he  may  in  tliis  action  repudiate  a  release 
which  it  is  said  he  gave  to  Bartram,  of  the  personal  claim 
against  him — Crawford  executed  the  assignment  to  Clark, 
not  for  the  purpose  of  enabling  Clark  to  attack  Bartram 
upon  any  such  ground,  but  to  enable  Clark  more  effectually 
to  assert  his  own  claims,  and  Crawford  does  not  now  assert 
that  he  was  in  any  way  defrauded  by  Bartram,  but  as  Clark 
says:  *^He  does  not  know,  when  the  facts  come  out  it  will 
shew  he  has  a  cause  of  action.^* 

The  suggested  cause  of  action  is  not  one  that  can  be 
properly  joined  with  the  main  claim  of  Clark. 

If  the  assignment  from  Crawford  to  Clark  was  supposed 
to  cwivey  this  cause  of  action,  it  no  doubt  failed  to  carry  out 
this  intention  and  Clark  cannot  successfully  set  up  this 
claim,  but  I  should  not  now  aid  him  by  adding  a  plaintiff 
in  an  action  brought  by  one  without  title,  the  plaintiff,  who 
alone  can  sue,  particularly  when  this  would  result  in  an  im- 
proper joinder. 

The  appeal  fails  and  is  dismissed  with  costs  to  the  defend- 
ant in  any  event  of  the  cause. 
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divisional  ooubt. 

December  18th,  1911. 
SIMPSOX  V.  BUBECK. 

3  O.  W.  N.  577. 

Mechanic9*  Liens  —  Building  Contract  —  Non-completion  of  Work — 

Suhatantial  Performance — CoatB, 

Appeal  by  the  plaintiff  from  the  judgment  of  Mr.  J.  A. 
C.  Cameron,  Official  Referee,  dismissing  without  costs  an 
action  brought  by  the  plaintiff  to  recover  $170,  being  the 
balance  of  the  contract-price,  including  extras,  for  the  con- 
struction of  a  verandah  for  the  defendant,  and  to  enforce  a 
mechanics'  lien  therefor. 

The  Eeferee  held  that  the  plaintiff,  not  having  completed 
his  contract  iii  accordance  with  the  terms  thereof  in  respect 
of  the  items  in  the  judgment  mentioned,  was  not  entitled  to 
payment  or  to  a  lien,  upon  the  authority  of  Sherlock  v. 
Powell,  26  A.  R.  407,  and  Cole  v.  Smith,  13  0.  W.  R.  774. 

The  appeal  was  heard  by  Hon.  Sib  Wm.  Meredith, 
C.  J.C.P.,  Hon.  Mr.  Justice  Teetzel,  and  Hon.  Mr.  Justice 
Kelly. 

C.  W.  Plaxton,  for  the  plaintiff.  The  contract  rested  in 
parol,  the  written  tender  of  the  plaintiff  having  been  accepted 
verabally  by  the  defendant,  with  the  qualification  or  upon 
the  understanding  that  ^^  Al ''  lumber  was  as  good  as  the 
plaintiff  was  ordinarily  using- in  verandahs,  and  that  the 
verandah  in  question  was  to  be  as  good  as  the  one  next  it, 
which  had  been  built  by  the  plaintiff;  that  the  evidence 
shewed  that  "  Al  '^  lumber  was  not  clear  lumber,  but  the 
grade  next  to  it,  and  was  not  disqualified  so  long  as  it  was 
solid  and  free  from  black  knots ;  that  the  evidence  shewed  the 
lumber  used  to  be  unobjectionable  in  these  respects,  and 
that  the  contract  had  otherwise  been  complied  with.  Slier- 
'lock  v.  Powell  and  Cole  v.  Smith,  counsel  contended,  were 
distinguishable,  the  work  and  materials  having  been  approved 
by  both  the  defendant  and  her  husband ;  and  that,  under  sec. 
7  of  the  Mechanics'  Lien  Act,  the  husband  in  this  case  must 
for  such  purposes  be  presumed  conclusively  to  be  the  agent 
of  his  wife.    In  support  of  the  doctrine  of  ^^  substantial  per- 


19111  i^IMP^SON  V.  HI  BECK.  2G1 

fomiance^^  counsel  relied  on  Addison  on  Contracts,  10th  ed., 
pp.  813,  814;  Lucas  v.  Godwin,  4  Sc.  509,  6  L.  J.  C.  P.  205; 
Stavers  v.  Curling  6  L.  J.  C.  P.  44;  Thornton  v.  Place,  1 
Moo.  &  R.  218;  Adams  Y,  McGreevy,  17  Man.  L.  E.  115; 
Davis  V.  O'Brien^  18  Man.  L.  R.  79;  Rockel  on  Mechanic?' 
Liens  (1909),  sees.  49,  64.  Once  the  lien  attaches,  the 
statute,  being  a  remedial  one,  should  be  construed  liberally. 
Under  the  authorities  and  the  evidence,  justice  would  be 
done  by  deducting  the  price  of  one  c^t  of  paint  from  the 
contract-price,  especially  as  the  defendant  had  admitted  that 
she  offered  to  pay  the  plaintiff  the  full  amount  if  another 
coat  of  paint  were  put  on.  Section  49  of  the  Mechanics' 
Lien  Act,  1910,  counsel  contended,  should  be  construed 
liberally  in  favour  of  the  plaintiff. 

Louis  M.  Singer,  for  the  defendant,  contended  that  it 
would  be  impoFsible  to  fulfil  the  contract  unless  the  ver- 
andah were  rebuilt  with  new  materials.  (He  was  stopped 
by  the  Court.) 

Their  Lordships  judgment  w^as  delivered  by 

HoK.  Sir  Wm.  Meredith,  C.J.C.P.  : — We  have  no  right 
to  enforce  moral  obligations.  We  think  this  appeal  fails. 
It  is  not  a  case  in  which  it  is  necessary  to  determine  how 
far  the  doctrine  of  substantial  performance  obtains,  because, 
upon  the  findings,  of  the  learned  Referee,  which  are  supported 
by  the  evidence,  there  was  no  performance  of  the  contract. 
It  is  not  a  case  of  slight  defects;  but  there  was  a  serious 
failure  to  perform  important  terms  of  the  contract. 

The  learned  Referee  finda  that  the  lumJber  used  in  the 
construction  of  the  verandah  was  not  as  specified  in  the 
contract;  that  the  verandah  was  not  properly  constructed  in 
respect  of  the  joists:  and  does  not  comply  with  the  city  by- 
laws regulating  the  construction  of  buildings;  the  upstairs 
balustrade  was  not  properly  secured ;  the  door  sill  put  in  by 
the  plaintiff  was  not  properly  secured;  the  eaves-troughs 
were  not  properly  hung;  the  painting  was  not  in  accordance 
with  the  specifications,  and  has  not  been  properly  applied; 
and  that  the  downstairs  balustrades  are  not  properly  con- 
nected. 

Now,  to  call  these  trifling  defects  in  the  work  seems  to 
me  a  misuse  of  the  English  language.  They  constitute  a 
serious  and  substantial  failure  to  perform  the  contract  in  its 
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material  and  important  aspects;  and  I  think  that  no  other 
conclusion  could  be  arrived  at  than  that,  according  to  law, 
the  plaintiff,  having  failed  to  perform  his  work  according  to 
the  contract,  was  not  entitled,  in  an  action,  to  recover  the 
amount  to  which,  if  he  had  performed  it,  he  would  have 
been  entitled,  or  to  enforce  his  lien. 

The  <loctrine  that  Mr.  Plaxton  has  attempted  by  his 
argument  to  set  up  again,  of  substantial  performance,  as 
far  as  this  Court  is  concerned  is  concluded  by  the  decision  in 
Sherlock  v.  Powell  26  A.  R.  407.  Dealing  with  that 
doctrine,  Mr.  Justice  Lister,  delivering  the  judgment  of  the 
Court,  says  (p.  410) :  '*  The  doctrine  of  *  substantial  per- 
formance^ pressed  by  counsel  for  the  plaintiff,  and  which 
is  held  by  the  Courts  of  many  States  of  the  neighbouring 
Union,  has  never  been  adopted  by  the  English  Courts  or 
by  the  Courts  of  this  country.  Mr.  Hudson,  in  the  second 
edition  of  his  work  on  Building  Contracts,  vol.  1,  p.  201, 
refers  to  this  doctrine  thus :  '  Where  the  contract  is  entire, 
and  completion  is  a  condition  precedent  to  payment,  no 
English  case  has  yet  decided  that  any  allegation  of  "sub- 
stantial performance^^  will  enable  the  builder  to  recover, 
unless  there  is  some  act  of  the  employer,  such  as  acceptance, 
waiver,  or  prevention,  or  evidence  from  which  a  contract 
can  be  implied  to  pay  for  the  work  as  performed  and  ac- 
cording to  value,  although  it  is  not  entirely  completed.*** 
Then  the  learned  Judge  goes  on  to  point  out  that  the  author 
refers  to  certain  cases  which  he  names;  then  he  proceeds: 
''The  plaintiff,  having  failed  to  establish  that  the  contract 
was  performed  or  that  its  non-performance  was  owing  to 
the  default  or  concurrence  of  the  defendant,  cannot,  as  it 
seems  to  me,  on  the  authorities,  recover  in  this  action/* 

It  is  impossible  to  come  to  the  conclusion,  on  the  evi- 
dence, that  the  defendant  or  her  husband,  by  anything  that 
was  done,  acquiesced  in  the  improper  work,  or  the  use  of 
improper  materials  by  the  plaintiff. 

There  is  nothing  from  which  it  could  be  found  as  a  fact 
that  they  acquiesced  in  the  substitution  of  the  inferior 
lumber  for  the  lumber  that  was  to  be  used,  or  that  the 
defective  work  was  to  be  accepted  as  if  it  had  been  in  accord- 
ance with  the  contract. 

It  is  an  extraordinary  doctrine  to  urge  that,  where  a 
person  makes  a  contract  with  a  builder,  no  architect  inter- 
vening, to  put  up  a  verandah  or  house  in  accordance  with  a 
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certain  stipulation,  because  the  person  who  makes  the  con- 
tract with  the  builder  is  there  and  sees  the  work  going  on, 
he  is  therefore  prevented,  if  it  turns  out  afterwards  that  the 
builder  has  put  in  improper  material  or  done  improper  work, 
from  objecting  to  it.  There  is  no  such  law,  and  it  is  con- 
trary tx)  common  sense. 

It  is  very  probable  that  these  people  knew  nothing  about 
matters  of  that  kind,  and  it  requires  somebody  of  experience 
in  work  of  the  character  of  that  which  was  being  done  to 
tell  what  we  are  asked  to  assume  the  defendant  or  her  hus- 
band knew. 

It  may  be  that  this  is  a  very  hard  case,  and  that  the 
defendant  has  got  a  verandah  nearly  as  good  as  that  which 
she  contracted  for,  and  yet  the  result  of  this  judgment  is, 
that  she  escapes  paying  anything  for  it  except  the  $10  which 
she  has  already  paid. 

This  judgment,  however,  does  not  in  any  way  preclude 
the  plaintiff  from  recovering  if  it  is  possible  for  him  to 
rectify  what  has  been  wrongly  done.  All  that  is  decided  is 
that  at  the  time  this  action  was  brought  he  had  no  cause  of 
action  in  respect  of  the  contract. 

We  think,  under  all  the  circumstances,  that  we  should 
follow  what  was  done  by  the  Official  Eeferee,  and  dismiss  the 
appeal  without  costs. 


divisional  court. 

January  26th,  1912. 

3  O.  W.  N.  616. 

CADWELL  v,  CAMPEAU. 

Contrihufion  —  Co-sureties  —  Bond  for  Fulfilment  of  Municipal 
Contract  —  Advances  Made  and  Work  Done  by  One  of  Three 
Bondsmen  —  Assignment  of  Contract  to  Him  —  Agreement 
between  Sureties  —  Construction  —  Extent  of  Liability  for 
Contribution, 

Appeal  by  the  defendants  from  the  judgment  of  Hon. 
Sir  John  Boyd,  C,  in  favour  of  the  plaintiff,  in  an  action 
for  contribution,  upon  bond  given  by  the  plaintiff  and  de- 
fendants to  the  Municipal  Corporation  of  the  Town  of  Sand- 
wich for  $5,000  for  the  due  fulfilment  of  a  contract  between 
John  Lome  &  Son  and  the  town  corporation  for  the  con- 
struction of  a  sewer. 
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On  the  12th  May,  1909,  John  Lome  &  Son  contracted 
with  the  corporation  to  construct  a  sewer,  upon  certain  terms 
and  conditions.  One  clause  of  the  contract  provided  for  pay- 
ments during  the  progress  of  the  work,  under  progress  cer- 
tificates of  the  engineer  "  of  80  per  cent,  on  account  of  work 
done  and  materials  supplied  under  this  contract  and  for 
duly  authorized  extras,  the  value  of  such  work  to  be  in  pro- 
portion to  the  amount  payable  for  the  whole  work  and 
authorized  extras,  and  the  balance  of  the  said  contract  and 
all  duly  authorized  extras,  within  thirty  days  after  the  con- 
tractors shall  have  rendered  to  the  engineer  a  statement  of 
the  balance  due  and  shall  have  obtained  and  delivered  to  tlie 
corporation  the  final  certificate  of  the  engineer  shewing  the 
net  balance  payable  to  the  contractors.'^ 

Prior  to  the  28tii  September,  1909,  the  contractors 
became  involved  and  applied  to  the  plaintiff  for  financial 
assistance.  Up  to  that  date,  the  plaintiff  had  furnished  ma- 
terial for  the  work,  amounting  to  $595.63,  and  had  advanced 
in  cash  for  labour  and  material  $1,265.98;  and  the  con- 
tractors, requiring  still  further  advances,  applied  to  the 
plaintiff,  who  agreed  to  advance  for  wages  the  further  sum 
of  $933,  upon  the  contractors  assigning  to  him  all  sums  of 
money  due  or  accruing  due  under  the  contract,  and  they 
expressly  authorized  the  corporation  to  pay  the  sum  to  the 
plaintiff,  who  was  authorized  to  give  the  corporation  "full 
and  ample  releases  and  discharge  for  the  farther  payment 
of  any  such  money  under  the  said  contract." 

On  the  6th  October,  1909,  the  plaintiff  and  defendants, 
desiring  to  save  themselves  as  far  as  possible  from  liability 
under  their  bond,  entered  into  an  agreement.  This  agree- 
ment refers  to  the.  original  contract  and  the  bond,  and 
further  recites  that  the  contractors  "have  failed  to  carry 
out  the  provisions  of  the  said  contract  and  have  been  obliged 
to  apply  to  the  said  party  of  the  second  part,  one  of  the 
said  sureties  as  aforesaid,  for  financial  assistance,  and  credit, 
work,  and  assistance  in  the  carrying  out  of  the  said  con- 
tract.'^ And  "whereas  all  of  the  parties  to  this  agreement 
are  equally  responsible  on  said  bond,  and  this  agreement  is 
entered  into  for  the  purpose  of  appointing  the  party  hereto 
of  the  second  part  to  represent  all  the  parties  to  this  agree- 
ment in  seeing  that  the  said  contract  is  carried  out  and  per- 
formed by  the  said  John  Lome  &  Son  so  as  to  save  the 
parties  hereto  from  any  loss  or  costs  or  damage  in  connec- 
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tion  therewith,  and  the  parties  of  the  first  part  hereby  ap- 
point the  party  of  the  second  part,  and  authorise  him  to  con- 
tinue to  do  all  things  necessary  that  he  may  think  in  the 
interests  of  himself  and  the  parties  of  the  first  part  as  co- 
sureties on  said  bond  and  to  protect  them  respectively  from 
any  liability  or  loss  in  connection  therewith  and  do  all  things 
necessary  and  to  advance  money  necessary  for  tlie  carrying 
out  of  the  said  work  so  as  to  protect  the  parties  thereto. 
And  the  parties  of  the  first  part  and  the  second  part  mutually 
agree  to  become  responsible  for  their  respective  shares  or 
proportion  of  one-third  each  for  any  money  that  may  be 
necessary  to  be  advanced,  or  any  loss  that  may  be  occasioned 
under  the  said  bond,  or  expenses  in  connection  therewitlj/' 

On  the  9th  October  the  contractors  entered  into  a  furtlier 
agreement  with  the  plaintiff.  This  agreement  refers  to  the 
assignment  of  the  28th  September  and  recites  that  ^^  whereas 
since  the  said  assignment  the  party  of  the  second  part  has 
been  compelled  to  advance  the  further  sum  of  $1,000  for 
material  and  expenses,  and  the  further  sum  of  $781.10  for 
watjes  in  connection  with  the  said  contract  work,  on  the 
understanding  and  agreement  that  the  parties  hereto  of  the 
first  part  would  further  assign  all  moneys  due  and  accruing 
due  under  the  said  contract  for  the  repayment  of  the  said 
moneys  so  advanced."  It  then  proceeds:  "In  considera- 
tion of  the  recitals  above  made  and  tlie  further  advance  of 
money  aggregating  $1,781.10,  the  contractors  assign  to  the 
plaintiff  all  moneys  due  and  accruing  due  under  the  said 
contract  for  the  repayment  of  both  the  $2,794.63  advanced 
and  referred  to  in  the  assignment,  and  also  the  further  ad- 
vance of  $1,781.10,  with  authority  for  the  corporation  to 
4)ay  and  for  the  plaintiff  to  receive  all  such  sums. 

The  judgment  of  the  Chancellor  was,  that  the  plaintiff 
should  be  allowed  all  his  outlay  in  money  and  materials  to 
the  contractors  which  went  into  the  work  in  question,  and 
all  his  outlay  in  work  and  materials  upon  the  completion  of 
the  contract  after  it  was  assigned  to  him ;  that  in  taking  tlic 
account  all  just  allowances  should  be  made  for  expenses  of 
litigation  incurred  in  protecting  the  various  assignments  and 
for  the  personal  supervision  of  the  plaintiff  in  the  work; 
that,  after  deducting  all  moneys  received  from  the  contract, 
the  balance  should  be  borne  equally  by  the  three  bondsmen, 
the  plaintiff  and  the  defendants,  to  the  extent  of  the  liability 
created  by  the  bond. 

VOL.  21  O.W.B.  NO.  5 — 18 
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The  appeal  was  heard  by  Hon.  Mr.  Justice  Clute,  Hon. 
Mr.  Justice  Latohford^  and  Hon.  Mr.  Justice  Middle- 
ton. 

E.  S.  Wigle,  K.C.,  for  the  defendants. 
A.  H.  Clarke,  K.C.,  for  the  plaintiff.' 

Hon.  Mr,  Justice  Middleton: —  .  .  .  The  effect 
of  the  contract  between  Lome  &  Son  and  the  town  corpora- 
tion was  to  entitle  Lome  &  Son  to  receive  on  progress  certifi- 
cates 80  per  cent,  of  the  value  of  the  work  done.  The  remain- 
ing 20  per  cent,  was  to  be  retained  by  the  town  corporation, 
.  and  would  be  answerable  for  any  deficiency  arising  from 
Lome  &  Son^s  default. 

The  assignment  by  Lome  &  Son  to  Cadwell  would  oper- 
ate on  this  20  per  cent.,  subject  to  this  right  of  the  town. 
The  sureties  would  be  entitled  to  require  the  town  to  apply 
this  20  per  cent,  in  the  way  indicated,  and  their  right  would 
be  paramount  to  any  right  which  Cadwell  would  have  as 
assignee  of  Lome  &  Son.  Cadwell,  as  assignee,  would 
have  no  greater  or  higher  right  than  his  assignors;  and 
clearly  Lome  &  Son  could  not  demand  this  20  per  cent 
from  the  town  corporation,  to  the  prejudice  of  their  sureties. 

When  Cadwell  made  advances  to  Lome  &  Son  for  the 
purpose  of  enabling  them  to  carry  on  their  contract,  he  had 
no  right  to  claim  contribution  from  the  co-sureties,  even 
though  the  making  of  these  advances  enabled  Lome  &  Son 
to  that  extent  to  carry  on  their  contract  work.  It  seems  to 
me  quite  immaterial  that  Cadwell  made  the  advances  because 
he  was  suretv.  The  contract  of  the  sureties  with  the  town 
corporation  made  them  liable  for  the  loss  which  the  town 
corporation  might  suffer  from  Lome  &  Son's  default.  Thd 
right  to  contribution  is  a  right  with  respect  to  any  sums 
paid  the  town  corporation.  We  cannot  make  this  right  any 
greater  or  wider;  to  do  so  would  be  to  impose  upon  these 
defendants  a  liability  which  they  never  assumed,  and  this 
cannot  be  justified  merely  because  the  liability  may  be  no 
greater  than  the  liability  which  they  did  assume,  had  it  not 
been  for  the  voluntary  action  of  Cadwell. 

This  precise  point  is  well  determined  in  Ludd  v.  Chamber 
of  Commerce,  60  Pac.  R.  713.  The  facts  were  precisely  simi- 
lar. The  obligation  of  the  defendants  "  was  to  the  insurance 
company  alone  (i.e.,  to  the  building  owner),  and  there  is 
neither  allegation  nor  proof  that  it  ever  made  or  had  any 
claim  for  damages  under  the  bond.     But,  it  is  argued,  a 
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breach  of  the  bond  and  consequent  damages  to  the  insurance 
company  would  have  occurred  if  certain  of  the  sureties  had 
not  pledged  their  individual  credit  for  money  with  which  to 
complete  the  building.  ...  It  does  jiot  follow  that  the 
action  of  a  part  of  the  sureties  in  borrowing  money  for  the 
Chamber  of  Commerce  (i.e.,  the  contractors)  to  use  in  the 
construction  of  the  building  will  bind  a  non-participating 
surety  .  .  .  Each  surety  had  a  right  to  stand  upon  th6 
letter  of  his  contract,  and,  in  case  of  a  breach  or  threatened" 
breacli  of  the  bond,  to  exercise  his  own  judgment  as  to 
whether  it  was  better  for  him  to  suffer  default  and  answer 
in  damages  to  the  obligee  in  the  bond  or  to  become  liable  on 
a  new  obligation.^^ 

When  it  became  apparent  that  Lome  &  Son  were  about 
to  make  default,  a  new  obligation  was,  on  the  6th  October, 
entered  into.  The  sureties  agreed  that  the  work  should  l)e 
completed  by  Cadwell;  and  for  the  loss  in  the  completion  of 
the  work  under  that  agreement  they  are  all  responsible,  and 
the  defendants  must  contribute.  I  cannot  construe  that 
agreement  as  in  any  way  an  assumption  of  the  liability  of 
Lome  &  Son  to  Cadwell  for  advances  theretofore  made,  but 
its  operation  is  entirely  in  the  future. 

Upon  the  outgoings  under  that  agreement,  Cadwell  must 
credit  the  money  received  from  the  town  for  work  done 
under  it,'  and  also  the  20  per  cent,  retained  from  the  value 
of  aU  work  done  before  that  date.  This  20  per  cent,  is  sal- 
vage saved  by  the  joint  efforts  and  liability  of  the  sureties 
under  this  agreement. 

The  money  paid  on  the  8th  October  was,  no  doubt,  the 
80  per  cent,  on  work  done  prior  to  that  agreement;  and,  if 
BO,  Cadwell  had  the  right  to  this  under  the  prior  assignment, 
and  need  not  bring  this  into  account. 

The  judgment  should  be  varied  by  making  declarations 
in  accordance  with  the  above,  and  directing  a  reference  upon 
this  footing. 

There  mav  also  be  a  declaration  that  Cadwell  is  entitled 
to  reasonable  remuneration  for  his  services  under  the  agree- 
ment. As  each  party  claimed  too  much,  there  should  be  no 
costs  up  to  this  time,  and  the  costs  of  the  reference  may  be 
reserved.  For  the  guidance  of  the  CV)urt  the  parties  should 
now  name  sums  which  the  one  is  ready  to  pay  and  the  other 
to  receive,  so  that  the  blame  of  any  further  litigation  may 
be  duly  apportioned. 

HoK.  Me.  Justice  Latchford: — I  agree. 
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Ceute^  J.  (after  setting  out  the  facts  as  above)  : — On 
the  argument,  counsel  for  thQ  defendants  contended  tiiat  the 
plaintiff  was  not  entitled  to  the  material  and  advances  prior 
to  the  agreement  of  the  6th  October ;  that,  having  regard  to 
the  work  then  done  and  to  the  balance  still  in  the  hands  of 
the  corporation,  there  was  sufficient  to  complete  the  con- 
tract ;  and  that  the  reference  should  proceed  upon  tliese  lines. 

The  plaintiff  in  his  evidence  states  that  tlie  advances 
made  subsequent  to  the  assignment  of  the  28th  September 
were  upon  the  understanding  and  agreement  with  the  con- 
tractors that  he  should  be  paid  out  of  the  funds  still  in  the 
hands  of  the  corporation.  It  will  be  seen  that,  under  the 
assignment  of  the  28th  September,  all  moneys  due  and  to 
become  due  were  assigned;  and,  having  regard  to  the  evi- 
dence and  the  surrounding  circumstances,  I  think  there  can 
b(  no  doubt  that  it  was  the  understanding  between  the  plain- 
tiff and  the  contractors  that  out  of  the  fund  in  the  hands  of 
the  corporation  he  should  be  paid  for  all  material  and  ad- 
vances made  by  him,  and  that  tlie  assignment  on  the  9th 
October,  was  simply  carrying  out  what  had  been  previously 
agreed  upon. 

Although  there  is  no  special  finding  upon  this  point,  this 
1  take  it  to  be  the  meaning  of  the  judgment  pronounced  at 
the  trial.  I  can  see  no  reason  to  impugn  the  validity  of 
these  assignments  or  the  plaintiff's  right  to  apply  the  moneys 
received  by  him  from  the  corporation  in  payment  of  material 
and  advances  so  made  by  him:  and,  in  this  view,  the  plain- 
tiff's claim  to  contribution  is  sufficiently  supported. 

I  am  strongly  inclined  to  the  view  that,  upon  the  true 
construction  of  the  agreement  of  the  6th  October,  the  plain- 
tiff is  also  entitled  to  recover.  That  agreement  recites  the 
contract  and  the  bond  and  the  failure  of  the  contractors  to 
carry  out  the  })rovisions  of  the  contract,  and  an  application 
to  the  plaintiff,  one  of  the  said  sureties,  for  financial  assist- 
ance, credit,  and  work  in  carrying  out  the  said  contract.  It 
recites  that  the  agreement  was  entered  into  for  the  purpose 
of  appointing  the  plaintiff  to  represent  all  the  parties  to  the 
agreement  in  seeing  that  the  contract  is  carried  out  so  as 
to  save  the  parties  from  loss,  *^  and  the  parties  of  the  first  part 
hereby  appoint  the  party  of  the  second  part  and  authorize 
him  to  continue  to  do  all  things  necessary  that  he  may 
think  in  the  interests  of  himself  and  the  parties  of  the  first 
part  as  co-sureties  on  said  bond,"  etc. 
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This,  I  think,  clearly  shews  that  all  he  was  about  to  do 
under  tliis  agreement  was  simply  a  continuation  of  what 
had  been  done  by  liim  with  ^  view  to  carrying  out  the 
agreement. 

It  then  provides  that  the  parties  of  the  first  and  second . 
part  agree  to  become  responsible  for  their  respective  shares 
or  proportions  of  one-third  each  for  any  moneys  that  may  be 
advanced  or  any  loss  that  may  be  occasioned  under  the  said 
bond  or  expenses  in  connection  therewith.  Having  regard 
to  the  facts  of  the  case,  1  think  that  what  the  agreement 
means  is  this,  that  the  plaintiff  was  to  continue  to.  do  all 
things  necessary  to  complete  the  contract,  and  the  defendants 
would  be  responsible  for  their  proportion  of  any  loss  in  so  . 
completing  the  work.  The  wording  in  the  last  clause  is 
obscure.  It  says,  ^'  For  any  loss  that  may  be  occasioned 
under  the  bond  or  expenses  in  connection  therewith.'*  I 
think  the  fair  meaning  of  that  is,  for  any  loss  arising  under 
the  bond  by  reason  of  the  contract  not  being  completed  or 
in  the  endeavour  to  carry  it  out. 

I  prefer,  however,  to  rest  my  judgment  upon  the  first 
ground. 

The  appeal  should  be  dismissed  with  costs. 

Judgment  varied  as  stated  by  IIox.  IMr.  Justice  Mid- 
DLETOX;  Hon.  Mr.  Justice  Clute,  dissenting. 


Hon.  Mr.  Justice  Britton  ix  Chrs.  Feb.  14th,  1912. 

CLAEKSOX  V.  McXAUGHT  AND  SHAW. 
(and  three  other  cases.) 

3  O.  W.  X.  670. 

Judgment  —  Summary  —  Motion  for  under  Con,  Rule  SOS — Aetion 

on  Promissory  Note. 

Master-in-Cii AMBERS,  21  O.  W.  R.  lOS,  held,  that  defences 
should  be  dealt  with  at  the  hearine,  and  refused  the  motion. 

Bbitton,  J.,  dismissed  plaintiff's  appeal  with  costs  to  defendants 
in  the  cause. 

An  appeal  by  the  plaintiif  from  the  order  of  the  Master 
in  Chambers,  21  0.  W.  I^  198,  dismissing  an  application 
under  Con.  Rule  603,  for  summary  judgment  on  promis- 
sory notes. 

R.  F.  MacKelcan,  for  the  plaintiif,  appellant. 
F.  Arnoldi,  K.C.,  for  the  defendants,  respondents. 
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Hon.  Mr.  Justice  Britton: — Upon  the  best  considera- 
tion I  can  give  to  all  of  the  many  facts  in  these  cases,  and 
to  the  argument  of  counsel,.!  am  of  opinion,  and  for  rea- 
sons stated  by  the  learned  Master,  4hat  the  motion  for 
speedy  judgment  should  not  prevail.  It  was  hardly  stren- 
uously contended  that,  apart  from  the  consent  of  agreement 
given  to  Mr.  Stavert  by  Mr.  Arnoldi  and  others,  this  was  a 
case  which  properly  came  under  the  Rule.  Apart  from  that 
agreement,  there  was  apparently  a  defence  which  might  or 
might  not  succeed,  but  which  the  defendants  were  entitled  to 
set  up  and  to  have  tried. 

Then,  assuming  that  this  appeal  could  be  treated  as  a 
motion  to  a  Judge  in  Court  to  enforce  the  agreement,  is  it 
an  agreement  such  as,  after  action  brought,  should  be  en- 
forced in  so  summary  a  way?    I  do  not  Uiink  it  is. 

The  agreement  relied  on  is  dated  the  13th  January,  1909, 
It  is  only  in  the  form  of  a  letter  to  Mr.  Stavert,  then  trustee 
of  the  Sovereign  Bank.  By  an  instrument  under  seal,  and 
dated  5th  May,  1911,  Mr.  Stavert,  for  alleged  valuable  con- 
sideration, assigned  to  the  plaintiff  individually  the  full 
benefit  of  the  alleged  contract  of  the  13th  January,  1909, 
and  he  authorized  Mr.  Clarkson  to  enforce  the  said  contract 
and  the  undertakings*  therein  contained,  either  in  his  (Sta- 
vert's)  name  or  in  the  plaintiff's  name,  and  to  commence, 
institute,  and  prosecute  all  necessary  proceedings  for  that 
purpose. 

This  action  was  commenced  on  the  26th  October,  1911. 
The  writ  was  specially  indorsed.  No  reference  in  the  action 
to  the  enforcement  of  the  contract  of  13th  Januarv,  1909. 
If  the  defendants,  upon  the  facts,  outside  of  the  contract 
referred  to,  would  be  entitled  to  defend,  they  are  not,  in  my 
opinion,  precluded  from  doing  so  by  reason  of  the  contract. 
They  may,  if  so  advised,  and  if  the  facts  warrant  it,  ques- 
tion the  contract,  its  assignability,  and  the  assignment  of  it. 

The  appeal  should  be  dismissed  with  costs  to  the  defend- 
ants in  the  cause. 

The  plaintiff  asked  that,  in  the  event  of  this  appeal 
being  dismissed,  and  in  view  of  the  plaintiff  appealing  from 
my  decision,  that  the  plaintiff  should  be  allowed  to  deliver 
statement  of  claim,  and  that  the  defendants  should  plead 
thereto  pending  such  further  appeal  and  without  prejudice 
to  proceeding  in  appeal.  I  see  no  objection  to  the  order  dis- 
missing the  appeal  so  providing. 
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Master  i>r  Chambers.  March  8th,  1912. 

POWELL  EEES  v.  ANGLO-CANADIAN  MORTGAGE 

CORPORATION. 
3  O.  W.  N. 

J 

Proces9^ —  Service  of  Writ  of  Summons  on  Foreign  Corporation  — 
Service  on  AUef/ed  President  Residing  in  Ontario  —  Motion  to 
Set  Aside  Service  Should  he  Made  on  Behalf  of  Company. 

Motion  by  E.  R.  Eeynolds  to  set  aside  service  of  a  writ 
of  siiininons. 

The  defendant  company  was  stated  on  the  argument  to 
have  been  incorporated  in  England  but  not  as  yet  having  a 
license  to  do  business  in  this  province.  The  action  is  on  a 
judgment  recovered  in  England  against  the  company  for 
over  $15,000  on  9th  February  last. 

The  writ  was  served  on  E.  E.  Ee3mold8,  who  supported 
his  motion  by  his  own  affidavit  in  which  he  says  that  he  h 
not  an  officer  of  the  defendant  company  or  in  any  way  auth- 
orised to  accept  service  for  them. 

There  is  no  affidavit  in  answer  and  an  offer  to  enlarge 
the  motion  so  as  to  allow  of  Mr.  Eeynolds^  cross-examination 
was  declined.  It  was  contended  that  the  motion  must  fail 
on  two  grounds:  (1)  because  it  should  have  been  brought 
by  the  company;  and  (2)  that  the  affidavit  filed  was  insuffi- 
cient because  it  did  not  say  that  at  the  time  of  service  the 
deponent  was  not  an  officer  of  the  defendant  company. 

Counsel  for  the  plaintiff  asserted  that  Mr.  Eeynolds  was 
the  president  and  had  dealt  with  liim  for  the  past  two  or 
three  months  on  that  understanding. 

John  Macgregor,  for  the  motion. 

M.  C.  Cameron,  for  the  plaintiff,  contra. 

Caktwright,  K.C,  Master: — I  agree  with  the  conten- 
tion that  the  motion  could  only  be  made  on  behalf  of  the 
company. »  This  has  always  been  done  in  all  the  similar  mo- 
tions: see  Burnett  v.  Oen.  Accident  Co,,  6  0.  W.  E.  144; 
Mackenzie  v.  Fleming  Revell,  7  0.  W.  E.  414.  This  is  not 
the  case  of  subs,  service  when  in  some  cases  it  may  be  per- 
missible to  move.     See  Taylor  v.  Ta/ylor,  6  0.  L.  E.  545 ;  or 


> 
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take  tlie  steps  suggested  in  Bound  v.  Bell,  9  0.  W.  R.  541, 
Here  if  the  service  has  been  improperly  made  the  plaintiflE 
will  proceed  at  his  peril.  But  he  must  be  left  to  do  as  he  may 
be  advised. 

I  think  the  second  objection  also  well  taken,  and  the 
motion  cannot  succeed  and  will  be  dismissed.  The  question 
of  costs  will  be  reserved  until  the  case  has  proceeded  further 
and  light  has  been  obtained  as  to  the  relations  (if  any)  be- 
tween the  applicant  and  the  defendant  company. 

If  desired  time  for  appearance  extended  until  Monday, 
11  a.m. 


Hon.  Mr.  Justice  Riddell.  February  14th,  1912. 

Re  JOXES.  / 

3  O.  W.  N.  672. 

iri/J  —  ConHruction  —  Motion  under  Con.  Rule  938  hy  Assignee 
for  Benefit  of  Creditors  of  Beneficiary  —  Direct  Det^ises — Devises 
in  Trust  —  Implication  —  Modification  —  '*  On  the  DeiUh  of 
Any  of  f^aid  Sons  or  Daughters  or  upon  the  Termination  of 
Their  Interest  in  the  Said  Property  "  —  Administration  of  Estate 
— Assignee  given  His  Costs  out  of  Estate  coming  to  Assignor 
Beneficiary — Othericise  iVo  Costs. 

Motion  under  Consolidated  Rule  938  for  an  order  con- 
struing the  will  of  the  late  Henry  Jones.  The  motion  was 
made  by  Richard  Tew,  as  assignee,  for  the  benefit  of  the 
creditors  of  Charles  Edward  Jones,  a  beneficiary  under  said 
will. 

The  late  Henry  Jones  died  in  1909,  all  his  children  sur- 
viving  him.  The  material  parts  of  his  w'lU  were  as  follow^s: 

1.  Unto  and  to  my  son  Charles  Edward  Jones  I  will 
and  devise  the  following  property,  viz.:  (a)  my  double  house 
and  lots  ...  in  the  town  of  Uxbridge  .  .  .;  (b)  my 
mill  property  in  the  township  of  Scott  .  .  .  ;  (c)  my 
stable  and  lot  on  the  west  side  of  Bascom  street  .  .  .  ; 
(d)  my  red  grain  warehouse  .  .  .  These  devises  .  .  . 
I  value  at  $6,800.  (e)  One-quarter  of  my  real  estate  situate 
on  east  side  of  the  town  of  Uxbridge  .  .  .  about  four 
acres  .  .  .  This  devise  ...  I  value  at  $55  per 
acre. 

2.  Unto  and  to  my  daughter  Zella  Jane  Jones  I  will  and 
devise  the  following  property,  viz.:   (a)   my  present  home- 
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stead  and  lots  in  connection  therewitli  .  .  .  ;  (b)  .  . 
what  is  known  as  the  Anderson  lot  .  .  .  town  of  Ux- 
bridge.  These  devises  ...  I  value  at  $2,900.  (c) 
Unto  and  to  my  daughter  Zella  Jane  Jones  I  will  and  be- 
queath all  my  household  goods  and  furniture  .  .  .  (d) 
Unto  and  to  my  daughter  Zella  Jane  Jones  I  will  and  devise 
the  east  lialf  of  lot  6  .  .  .  containing  100  acres;  (e)  the 
east  50  acf^  of  the  south  half  of  lot  7  .  .  .  ;  (f )  lot  8 
.  .  .  the  Stewart  or  Harper  property;  (g)  the  squth- 
east  quarter  of  lot  28  .  .  .  All  of  which  said  property  I 
value  at     .     .     .     $2,600. 

3.  Unto  and  to  my  executors  and  trustees  ...  I 
will  and  devise  in  trust  for  my  daughter  Florence  Henrietta 
Evans  the  following  property,  subject  to  the  terms  and  con- 
ditions set  out  in  paragraph  13  hereof,  viz.:  (a)  the  Dobson 
&  Crosby  store  .  .  .  which  I  value  at  $2,000;  (b)  one- 
quarter  of  my  real  estate     ...     on  east  side  of     .     .     . 

^Uxbridge     .     .     .     about    4    acres     .     .     .     This   devise    I 
value,  at  $55  per  acre. 

4.  Unto  and  to  my  executors  and  trustees  ...  I 
will  and  devfse  in  trust  for  my  daughter  Eliza  Sarah  Amelia 
Jones  the  following  property,  subject  to  the  terms  and  con- 
ditions set  out  in  paragraph  13  hereof,  viz. :  (a)  the  Weldon 
farm  .  .  .  which  I  value  at  $800;  (b)  one-quarter  of 
my  real  estate  situate  on  east  side  of  the  town  of  Uxbridge 
.  .  .  about  four  acres  ...  I  value  the  lot  with  the 
building  on  at  $800  and  the  balance  of  the  land  at  $55 
per  acre. 

5.  Unto  and  to  my  executors  and  trustees  ...  I 
will  and  devise  in  trust  for  my  son  Robert  Henry  Jones  the 
following  property,  subject  to  the  terms  and  conditions  set 
out  in  paragrapli  13  hereof,  viz.:  (a)  my  hardware  store  and 
block  .  .  .  together  with  all  of  the  fixtuies  and  office 
furniture     .     .     .     This  devise  I  value  at     .     .     .     $7,000; 

(b)  the  north  storehouse     .     .     .     Avhich  I  value  at  $600: 

(c)  one-quarter  of  my  real  estate  situate  on  east  side  of  the 
town  of  Uxbridge  .  .  .  about  four  acres  .  .  .  This 
devise     ...     I  value  at  $55  per  acre. 

6.  (Describes  the  method  of  division  of  the  land  east  of 
the  town  of  Uxbridge,  and  provides  that  the  devises  are  to  be 
"subject  to  the  terms  and  conditions  set  out  in  paragraph 

.  of  this  my  last  will  and  testament.'') 


274  ^^^  ONTARIO  WEEKLY  Rlx'OR'^ER.        [vol.  21 

7.  All  the  residue  of  my  estate,  both  real  and  personal, 
I  direct  my  executors  ...  to  sell  .  .  .  and  the  pro- 
ceeds thereof  I  will  and  bequeath  as  follows:  (a)  Unto  and  to 
my  daughter  Zella  Jane  Jones  I  will  and  bequeath  .  .  . 
$2,000  over  and  above  what  the  other  children  may  receive 

.  .  .  (b)  The  residue  then  remaining  to  be  so  dis- 
tributed that  each  of  my  five  children  will  receive  shares 
equal  in  value  out  of  my  estate  after  taking  into  consideration 
the  values  I  have  placed  on  the  property  willed  to  each  of 
my  said  children,  subject  in  the  case  of  all  of  the  children 
to  the  same  terms  and  conditions  as  set  out  in  paragraph  13 
of  this     .     .     .     will     .     .     ^ 

8.  In  the  distribution  of  my  property  my  intention  is 
tliat  all  my  children  should  receive  equal  shares  from  my 
estate  with  the  exception  of  the  $2,000  which  I  have  willed 
and  bequeathed  to  my  said  daughter  Zella     .     .     . 

f).  Unto  and  to  my  executors  and  trustees  ...  I 
will  and  devise  in  trust  for  my  estate  and  which  shall  form  - 
part  of  the  money  to  be  divided  among  my  heirs  when  con- 
verted into  money,  my  property  in  .  .  .  the  township 
o"  Sinclair  ...  in  trust  to  sell  the  same  .  .  .  and 
the  proceeds  to  go  into  my  estate  for  the  benefit  of  my 
family,  subject  to  the  terms  and  conditions  of  paragraph  13. 

10.  I  will  and  direct  that  any  accounts  which  I  have 
charged  to  any  of  my  children  shall  be  deducted  from  their 
share  in  the  estate  and  to  be  considered  as  that  amount  paid 
on  their  shares. 

11.  I  further  will  and  direct  that  all  manufactured  lumber 
and  wood  '.  .  .  shall  be  sold  .  .  .  for  the  benefit 
of  my  estate. 

12.  Unto  and  to  my  executors  and  trustees  ...  I 
will  and  devise  in  trust  for  my  estate  and  which  shall  form 
part  of  the  money  to  be  divided  among  my  heirs  when  con- 
verted into  money,  my  property  in  New  Ontario.     .     .     . 

13.  The  terms  and  conditions  and  limitations  in  the  sev- 
eral devises  and  bequests  to  my  executors  and  trustees  in 
trust  for  my  children  .  .  .  are  as  follows:  IMy  said 
executors  and  trustees  are  to  rent  the  real  estate  willed  to 
each  child  .  .  .  and  invest  the  personal  property  .  . 
and  apply  the  several  incomes  as  they  .  .  .  may  think  fit 
for  the  maintenance  of  my  said  several  children  (their  wives 
or  husbands  as  the  case  may  be)  and  children  for  and  during 
the  terms  of  the  natural  lives  of  my  said  several  children. 
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with  this  proviso  that  if  my  said  children  or  any  of  them 
become  insolvent  or  attempt  to  sell^  moptgage,  or  anticipate 
in  any  way  the  said  rents  and  profits  of  his  or  her  share, 
then  the  one  so  attempting  to  sell,  mortgage,  or  anticipate 
shall  lose  if  so  facts  all  right,  title,  and  interest  in  the  said 
rents  and  profits  of  his  or  her  share,  if  my  said  executors 
and  trustees  see  fit  and  deem  it  proper  that  he  or  she  should 
so  lose  all  right,  title,  and  interest  therein,  and  my  said 
executors  and  trustees  if  they  deem  it  advisable  have  full 
power  and  discretion  in  any- event  and  under  any  circum- 
stances to  divert  the  share  of  any  of  my  children  from  them 
or  any  of  them  to  the  benefit  their  or  any  of  their  wives  (or 
husbands)  and  children  for  and  during  the  lifetime  of  such 
child  or  children  whose  share  or  shares  have  been  so  diverted. 
On  the  death  of  any  of  my  said  sons  or  daughters  or  upon  the 
termination  of  their  interest  in  the  said  property,  I  will  and 
devise  the  interest  of  such  to  thjeir  children  if  any  survive 
their  parent  or  are  alive  at  the  termination  of  their  estate. 
If  they  or  any  of  them  should  die  without  issue  them  surviv- 
ing, or  if  they  or  any  of  them  have  no  children  alive  at  the 
termination  of  their  estate,  then  I  will  and  devise  the  shares 
of  such  to  my  then  surviving  children  share  and  share  alike 
upon  the  same  terms  and  subject  to  the  same  conditions  as 
their  own  shares  are  willed  to  them  .  .  .  The  executors 
and  trustees  may  allow  my  children  or  any  of  them  to  occupy 
their  respective  lands.     .     .     . 

14.  I  would  .  .  .  suggest,  L.  T.  Barclay,  of  Whitby, 
as  solicitor. 

16.  Unto  and  to  my  sons  Charles  Edward  Jones  and 
Robert  Henry  Jones  I  will  and  devise  the  following  property, 
viz.:  To  my  son  Charles  Edward  Jones  I  will  and  devise 
part  of  the  frame  store-house  adjoining  my  brick  hardware 
store  as  follows:  he  is  to  have  the  first  and  second  flat  extend- 
ing from  the  north  and  south  to  within  one  foot  north  of  the 
door  leading  from  brick  hardware  store  into  said  store- 
house and  ...  all  the  land  east  of  the  brick  store  .  . 
for  the  consideration  that  he  is  to  give  me  a  free  right  of 
way  three  feet  wide  and  extending  south  ...  To  my 
son  Robert  Henry  Jones  I  will  and  devise  the  top  flat  and 
the  right  of  way  .  .  .  and  the  two  bottom  flats  extend- 
ing south.  .  .  .  For  the  consideration  of  the  land  east 
of  the  brick  store  C.  E.  Jones  is  to  protect  himself  forever 
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from  anything  falling  from  the  brick  store  roof  on  to  his 
at  his  own  expense. 

16.  Appointment  of  §xeeutors  and  trustees. 

B.  S.  Cassels,  K.C.,  for  Eichard  Tew. 

C.  A.  Moss,  for  C.  E.  Jones  and  his  wife. 

H.  P.  Coke,  for  the  executors  of  Henry  Jones.  , 

H.  H.  Davis,  for  all  children  of  testator. 

E.  C.  Cattanach,  for  the  infant  child  of  C.  E.  Jones. 

Hon.  Mr.  Justice  Kiddell: — In  November,  1910, 
Charles  Edward  Jones  made  an  assignment,  in  the  usual 
form,  to  Tew,  for  the  benefit  of  his  creditors;  he  has  a  wife 
and  infant  child,  Dorothy. 

At  the  time  of  the  death,  Charles  E.  was  indebted  to  his 
father  in  the  sum  of  $2,225.49,  which  was  charged  against 
him ;  and  since  the  death  the  executors  have  from  time  to 
time  lent  him  money,  in  all  $530.49,  on  the  agreement  that 
the  same  was  to  be  deducted  from  his  share  of  the  estate. 

The  devisees  have  been  allowed  to  occupy  the  real  estate 
devised  to  them  under  clause  13  of  the  will. 

I  have  sent  for  and  examined  the  original  will;  and  it 
would  seem  quite  plain  that  the  testator  did  not  write  the 
will  with  his  own  hand,  but  the  conveyancer  (who  writes  a 
very  plain  hand)  wrote  the  first  ten  pages,  i.e.,  down  to  the 
suggestion  to  employ  Mr.  Barclay  as  solicitor,  leaving  blanks 
where  now  appears  the  word  "  thirteen  "  as  the  number  of 
paragraph  referred  to.  In  clause  13  the  words  "  if  so  facts '" 
are  quite  plainly  written  and  are  unmistakable.  The  re- 
mainder of  the  will  is  written  with  different  pen  and  ink, 
but  the  same  as  the  "  thirteen "  and  also  (which  was  not 
brought  to  my  attention  upon  the  argument,  and  which  may 
not  be  material)  an  interlineation  in  clause  5  (a),  where 
"  eight "  thousand  is  changed  to  "  seven ''  thousand,  with  an 
apparent  corresponding  change  in  the  figures  following.  The 
words  at  the  end  of  clause  10,  "  and  to  be  considered  as  that 
amount  paid  on  their  shares,"  also  appear  in  this  pen  and 
ink. 

It  would  appear — ^though  this  is  not  certain — that  it  was 
not  the  same  hand  which  wrote  the  two  parts  of  the  will. 

1.  The  first  question  (raised  by  the  assignee)  is:  "Are  the 
devises  to  Charles  Edward  Jones  contained  in  clause  1  abso- 
lute or  are  they  subject  to  the  provisions  of  clause  13." 
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It  is  to  be  observed  that  the  operation  of  clause  13  is 
limited  to  the  "  several  devises  and  bequests  to  my  executors 
and  trustees  in  trust  for  my  children  Charles  Edward  Jones, 
Zclla  Jane  Jones,  Florence  Henrietta  Evans,  Eliza  Sarah 
Amelia  Jones  and  Robert  Henry  Jones." 

The  devises  in  clause  1  are  not  to  the  executors  in  trust 
at  all,  but  direct  to  C.  E.  Jones,  and  consequently,  these  do 
not  fall  under  the  wording  of  clause  13. 

'Not  do  I  think  there  is  any  application  of  clause  13^  by 
implication.  The  devises  to  Florence,  Eliza  and  Eobert 
Henry  are  explicit  to  the  executors,  etc.,  in  trust  for  them, 
clauses  3,  4.  5 — those  to  C.  E.  Jones  and  Zella,  in  clauses  1 
and  2  are  not.  There  is  land  which  is  to  be  converted  into 
money  (and  therefore  a  bequest)  left  to  the  executors  in  trust 
for  C  E.  Jones  and  Zella  (with  otliers)  clause  9.  and  that  is 
specifically  "  subject  to  the  terms  and  conditions  of  para- 
graph 13." 

I  can  see  no  possible  reason  for  holding  that  clause  1  is 
subject  to  clause  13,  except  that  certain  land  in  Uxbridge  is 
left  to  the  devisees  without  the  intervention  of  executors  or 
trustees  by  clause  6;  but  there  the  testator  clearly  intended 
to  have  clause  13  apply,  although  he  omitted  (no  doubt  by 
inadvertence)  to  fill  in  the  number. 

2.  I  cannot  find  authority  which  would  induce  me  to 
believe  that  the  specific  devises  to  C.  E.  Jones  are  modified 
in  any  way  by  the  expression  of  intention  in  clause  8. 

3.  The  provision  "on  the  death  of  any  of  said  sons  or 
daughters,  or  upon  the  termination  of  their  interest  in  the 
said  property"  applies  only  to  the  property  which  come? 
under  clause  13. 

The  other  questions  submitted  to  me  are  matters  of  ad- 
ministration, and  I  do  not  think  an  answer  should  be  given 
now.  If  the  parties  cannot  agree  an  order  for  administration 
may  be  applied  for  when  all  the  facts  can  be  developed,  the 
effect  of  interlineations,  etc.,  considered,  and  so  on. 

The  assignee  will  have  his  costs  out  of  the  estate  coming 
to  his  hands  of  C.  E.  Jones,  otherwise  there  will  be  no  costs. 
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His  Honour  Judge  Widdifield.      Febkuary  12th,  1912. 

MOLSOXS  BAXK  v.  HOWARD. 

3  O.  W.  N.  661. 

Bilh  of  Exchange  and  Promissory  Notes  —  Lien  Note — Form  of — 
Taken  hy  ManuftK'turing  Company  as  Security  for  Reaper  — 
Possession  of  Reaper  only  Delivered  to  Maker  Conditionally. 

Widdifield,    Co.C.J.,    held    that    lien    notes    are    not    negotiable 
promissory  notes. 

Plaintiffs  brought  action  in  the  Fourth  Division  Court  of 
Grey  County  to  recover  $25  and  interest  thereon,  upon  the 
following  document. 
"  $25.00.  Toronto  Junction,  March  23,  1910. 

'^  On  or  before  the  first  day  of  March,  1911,  for  value 
received,  I  promise  to  pay  to  the  Wilkinson  Plough  Co. 
Limited,  or  order,  at  their  office  in  Toronto,  the  sum  of 
twenty-five  dollars,  with  interest  at  ten  per  cent,  per  annum 
after  maturity  till  paid.  I  further  agree  to  furnish  security 
satisfactory  to  you  at  any  time,  if  required.  If  I  fail  to 
furnish  such  security  when  demanded,  or  if  I  make  any 
default  in  payment,  or  should  I  dispose  of  my  landed  or 
personal  property,  you  may  then  declare  the  whole  price  due 
and  payable,  and  you  may  retake  possession  of  the  implement 
without  process  otlaw,  and  sell  it  to  pay  the  unpaid  balance 
of  the  price,  whether  due  or  not.  Subject  to  the  aforesaid 
provisions,  I  am  to  have  possession  and  use  of  the  implement 
at  my  own  risk,  but  the  title  thereto  is  not  to  pass  to  me 
until  full  payment  of  the  price,  or  any  obligation  given 
therefor.  These  conditions  and  agreements  are  to  continue 
in  full  force  until  the  full  payment  of  the  price  is  made.^' 

J.  0.  Dromgolc,  for  the  plaintiffs. 
T.  H.  Dyre,  for  the  defendant. 

His  Honour  Judge  Widdifield: — It  is  admitted 
tliat  the  defendant  is  the  maker  of  the  note;  that 
the  plaintiffs  became  the  liolders  thereof  before  matur- 
ity, for  value,  in  good  faith  and  without  notice  of  any 
defect  in  title ;  that  the  defendant  paid  the  note  to  the  Wilk- 
inson Plough  Company,  without  any  notice  that  the  note 
had  been  assigned  to  the  plaintiffs;  and  that  the  money 
was  never  paid  to  the  plaintiffs.     Upon  these  facts,  if  the 
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document  is  a  negotiable  promissory  note,  the  plaintiflfe  are 
entitled  to  judgment;  if  it  is  not  a  negotiable  promissory 
note,  the  plaintiffs  cannot  recover. 

The  plaintiffs  contend  that  the  document  is  a  negotiable 
promissory  note,  and  that  the  case  is  not  governed  by  the 
decision  in  Dominion  Bank  v.  Wiggins,  21  A.  R.  275. 

In  Dominion  Bank  v.  Wiggins  the  Court  hel4  that  the 
following  words,  '^The  title  and  right  to  the  possession  of  . 
the  property  for  which  this  note  is  given  shall  remain  in 
Haggart  Bros.  Manufacturing  Co.  until  this  note  is  paid," 
added  to  the  note  there  sued  on,  had  the  effect  of  rendering 
the  document  unnegotiable  as  a  promissory  note.  The  Court 
points  out  that,  although  the  consideration  for  the  note  is 
the  sale  of  the  property,  the  maker  has  neither  the  title  nor 
the  right  of  possession  thereto  until  the  note  is  paid;  and, 
unless  the  payee  was  in  a  position  to  deliver  the  possession 
of  and  title  to  the  machine  sold  when  the  note  matured,  the 
purchaser  was  not  oompellable  to  pay,  "  and  the  payment  to 
be  made  is,  therefore,  not  an  absolute  unconditional  pay- 
ment at  all  events,  such  as  is  required  to  constitute  a  good 
promissory  note.^' 

In  the  present  case,  by  the  terms  of  the  note,  the  defend- 
ant has  the  possession  of  the  implement,  and  it  is  argued 
that,  he  having  the  possession  and  the  right  of  possession, 
the  title  would  pass  to  him  automatically  upon  payment  of 
the  note,  and  that  the  hardship  to  which  the  maker  is  exposed 
in  the  Wiggins  case  could  not  happen  here.  Undoubtedly 
the  Court  laid  considerable  stress  upon  the  fact  that  the 
defendant  in  the  Wiggins  case  did  not  get  either  the  title 
or  possession,  and  that  much  of  the  reasoning  proceeds  upon 
that  basis;  and,  if  the  absence  of  both  title  and  right  of 
possession  was  the  determining  factor,  that  is  decisive  as 
far  as  this  case  is  concerned.  I  am,  however,  of  the  opinion 
that  the  right  to  possession  of  the  machine  for  which  the 
note  was  given  remaining  in  the  vendors,  was  not  necessary 
to  the  decision  in  Dominion  Bank  v.  Wiggins, 

It  is  to  be  noted  that,  although  the  defendant  in  this 
case  was  **to  have  possession  and  use  of  the  implement," 
such  possession  was  not  an  absolute  one,  but  might  be  revoked 
upon  his  failing  to  furnish  security  or  on  a  sale  of  his  prop- 
erty. In  this  respect  the  note  is  very  like  that  in  Third 
National  Bank  v.  Armstrong,  25  Minn.  530,  where  the  title 
to  the  implement  for  which  the  note  was  given  remained  in 


280  "    '^BE  ONTARIO  WEEKLY  REPORTER.        [yoL.   21 

the  vendors,  and  they  had  ''  the  right  to  take  possession  of 
said  property  wherever  it  may  be  found,  at  any  time -they 
may  deem  themselves  insecure,  even  before  the  maturity 
of  this  note."  The  judgment  was  on  an  appeal  from  the 
trial  Judge;  and,  because  it  disposes,  very  briefly,  of  the 
questions  raised  in  the  plaintiffs'  argument,  will  stand  quot- 
ing in  full:— 

''It  appears  upon  the  face  of  the  instrument  that  the 
defendant's  obligation  to  the  Williams  Mower  and  Reaper 
Company,  the  assignor  of  the  plaintiff,  was  upon  the  sole 
condition  and  consideration  that  the  reaper  therein  men- 
tioned as  belonging  to  the  company,  the  possession  of  which 
was  conditionally  delivered  to  him,  should  by  a  proper  trans- 
fer of  title  from  the  company,  become  his  absolute  property, 
whenever  and  as  soon  as  the  said  obligation  was  fulfilled  in 
accordance  with  the  terms  of  the  contract.  It  is  also  ex- 
pressly provided  tlmt  the  title  and  ow^nership  of  the  reaper 
should  remain  in  the  company  until  full  payment  of  the  so- 
called  note  and  interest,  and  that  the  delivery  of  the  prop- 
erty at  the  time  was  subject  to  this  condition,  and  to  the 
right  of  the  company  to  retake  possession  at  any  time  it 
might  deem  itself  insecure.  Defendant's  promise,  there- 
fore, was  not  an  absolute  and  unconditional  one  to  be  kept 
in  any  event;  for  it  depended  upon  the  contingency  of  an 
observance  by  the  company  of  the  sole  condition  on  which  it 
rested,  that  an  absolute  transfer  of  the  property  with  good 
title  would  be  made  whenever  the  promise  was  performed. 
The  promise  of  payment  and  the  implied  obligation  to  trans- 
fer the  title  were  mutual;  and,  as  each  was  the  sole  consid- 
eration for  the  other,  and  both  were  to  be  performed  at  the 
same  time,  they  were  concurrent  conditions  of  the  same 
agreement,  in  the  nature  of  mutual  conditions  precedent,  so 
that  inability  or  refusal  to  perform  one  would  excuse  per- 
formance as  to  the  other:  Benjamin  on  Sale,  pp.  451,  580. 
If,  prior  to  any  default  on  the  part  of  the  defendant,  the 
company  had  retaken  possesFion  of  the  property  and  disposed 
of  it,  so  that,  upon  the  maturity  of  the  defendant's  obliga- 
tion, an*  observance  of  the  condition  on  its  part  had  become 
impossible,  there  can  be  no  doubt  that,  under  such  circum- 
stances, no  action  could  have  been  maintained  against  him 
upon  his  promise.  An  obligation  of  this  character  is  alto- 
gether too  uncertain  to  serve  the  puq)ose  of  commercial 
paper  as  the  representative  of  money  in  business  transactions. 
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It  carries  into  the  hands  of  every  holder  notice  of  the  exist- 
ence of  a  condition  that  may  result  in  defeating  any  recovery 
upon  it,  and,  therefore,  cannot  have  afforded  to  it  the  privil- 
eges attaching  to  that  kind  of  paper." 

This  judgment  is  quoted  and  approved  of  by  Hagarty, 
C.J.O.,  in  Sawyer^  v.  Pringle,  18  A.  R.,  at  p.  224,  and  by 
Maclennan,  J.A.,  in  Dominion  Bank  v.  Wiggins,  21  A.  E., 
at  p,  278,  and  appears  to  me  to  be  conclusive  in  the  defend- 
ant's favour. 

The  action  will  be  dismissed  with  costs. 

Annotation  by  Editor. 

See  Imperial  Bank  v.  Georges  (1910),  12  W.  L.  R.  398, 
reversed  in  14  W.  L.  R.  654,  2  Alta.  L.  R.  386 


Hoy.  Mr.  Justice  Middletox.  February  15th,  1912. 

ABBOTT  V.  ABBOTT. 

3  O.  W.  N.  683. 

Bushand  and  Wife  —  Alimony  —  Rcgisiered  Judgment  for  Payment 
of  —  Petition  for  Order  for  Sctle  of  Lands  to  Satisfy  Judgment — 
Encumbrances  —  Execution  Creditors  —  Creditors  Relief  Act — 
Ont.  Jud.  Act,  s,  35~Partition  Act,  R.  8.  O.  (1897)  e.  123, 
s.  JfO  —  Inchoate  Right  to  Dower — Costs. 

Petition  by  the  plaintiff  for  an  order  for  the  sale  of  the 
defendant's  lands  to  satisfy  plaintiff's  judgment  against  de- 
fendant for  payment  of  alimony  obtained  in  November,  1911, 
and  on  which  no  alimony  had  been  paid. 

J.  E.  Jones,  for  plaintiff's  petition. 

G.  H.  Sedgewick,  for  the  Bank  of  Toronto,  execution 
creditors,  contra. 

Hon.  Mr.  Justice  Middleton: — The  judgment  was 
registered  in  due  course  under  sec.  35  0.  J.  A^  and  so  had 
the  statutory  effect  of  "  a  charge  by  the  defendant  of  a  life 
annuity  on  his  lands.*' 

This  charge  may  be  enforced  without  separate  action  by 
a  petition  in  the  original  cauFc. 

vol..  21  O.W.B.  NO.  5 — 11) 
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Tlie  judgment  or  order  should  be  in  form  similar  to  the 
judgment  in  an  action  to  enforce  a  charge,  and  should  pro- 
vide for  sale  subject  to  the  claims  of  prior  incumbrancers 
unless  such  prior  incumbrancers  consent  to  a  sale  free  from 
their  claims.  Subsequent  incumbrancers  must  be  notified 
and  be  allowed  to  prove  their  claims. 

It  is  said  that  the  incumbrances  here  are  executions 
some  of  which  are  prior  and  some  subsequent  to  the  plain- 
tifT's  charge.  There  may  be  some  difficulty  in  adjusting  the 
rights  of  these  execution  creditors  in  view  of  the  provisions 
of  the  Creditors  Eelief  Act  for  ratable  distribution  and  the 
intervening  charge. 

The  applicant  seeks  to  have  the  order  provide  for  a  sale 
free  from  her  inchoate  right  of  dower  and  to  provide  for 
allowance  to  her  of  a  lump  sum  in  lieu  of  this  right.  I  can 
find  no  warrant  for  this,  and  no  indication  that  the  point  wa€ 
considered  in  Forrester  v.  Forrester,  cited  in  Mr.  Holmested's 
book.  The  Partition  Act,  E.  S.  0.  c.  123,  s.  49,  has  no  ap- 
plication to  this  sale. 

When  the  matter  reaches  the  Master's  office  if  it  appears 
that  the  executions  exceed  the  value  of  the  land  an  arrange- 
ment may  be  made  between  the  plaintiff  and  tho?e  concerned 
for  the  surrender  of  her  dower  right,  but  this  must  l)e  a  mat- 
ter of  arrangement. 

Sometliing  was  said  upon  the  argument  indicating  that 
the  plaintiff's  counsel  thought  she  w^ould  only  take  in  com- 
petition with  the  creditors  ranking  for  the  amount  of  past 
due  alimony  as  an  execution  creditor.  This  view,  if  it  exists, 
seems  to  me  to  require  very  careful  reconsideration. 

The  plaintiff  will  have  her  costs  of  tliis  motion  and  the 
sale  out  of  the  fund  realized.  Her  costs  up  to  judgment  are 
an  execution  debt  only. 


■ 
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Master  in  Chambers.  February  15th,  1912. 

FARMERS  BANK  v.  HEATH. 
(two  actions.) 

3  O.  W.  N.  682. 

Provcstt  —  Service  of  Writ  of  Summons  —  Out  of  Jurisdiction  — 
Lr<fve  to  I^ntei'  Conditional  Apptarancc  —  Question  aa  to  Where  ^ 
Cause  of  Action  Arose — Place  of  Payment.    > 

These  actions  are  brought  on  two  policies  of  Lloyds  made 
^  on  11th  January,  1909  and  1910,  respectively  insuring  the 
plaintiff  against  losses  arising  from  the  wrongful  acts  of 
tlieir  employees. 

The  plaintiff  obtained  the  usual  orders  for  service  on  the 
40  or  41  defendants  in  London,  England,  and  these  defend- 
ants now  move  to  have  said  orders  and  services  made  there- 
under set  aside  as  liaving  been  allowed  without  sufficient 
grounds. 

Shirley  Denison,  K.C.,  for  the  defendants  in  both  actions. 
M.  Lockhart  Gordon,  for  the  plaintiff. 

Cartwright,  K.C,  Master: — ^The  policies  are,  the  first 
for  5,145  pounds  sterling,  the  equivalent  at  $4.86  of  $25,000, 
as  noted  on  the  margin  of  this  l509  policy  under  or  after 
the  seal.  The  second  was  for  £5,000  only.  These  policies  were 
admittedlv  made  in  London  and  are  similar  in  their  terms — 
with  one  exception.  Li  the  1910  policy  there  is  an  express 
provision  that  the  lo^s,  if  any,  is  payable  in  Toronto.  This 
of  course  at  once  disposes  of  the  motion  in  that  action  with 
costs  to  plaintiff  in  any  event.  It  is  only  fair  to  state  that 
Mr.  DeniSon  had  been  told  by  his  clients  that  the  policies 
were  similar  in  all  respects.  As  this  second  action  must 
therefore  be  tried  here  and  all  the  evidence  will  be  found 
.  here,  it  may  be  that  tlie  defendants  will  prefer  to  have  both  • 

'  actions  tried  here  and  at  tlie  same  time.    In  this  way  expense 

would  be  paved.  But  in  case  they  do  not  think  it  for  their 
interest  to  take  this  course,  then  I  think  that  the  only  dis- 
position that  is  to  be  made  of  the  motion  in  the  1909  case  is 
to  allow  the  defendants  to  enter  a  conditional  appearance  in 
the  form  in  which  the  same  was  allowed  in  the  case  of  Bvr- 
son  v.  German  Union,  3  0.  W.  R.  ?30-372.  In  the  result  as 
shewn  in  6  0.  W.  R.  21,  the  plaintiff  failed  to  shew  any  cause 
of  action  arising  within  Ontario  and  his  action  was  on  that 
ground  dismissed  witli  costs. 
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A  similar  course  was  approved  of  in  Blackley^v,  Elite 
(1905),  9  0.  L.  R.  382,  and  Noxon  v.  Jamieson  (1909),  18 
0.  L.  R.  6;35.  This  latter  case  resembles  the  present  in  that 
the  contract  was  silent  as  to  the  place  of  payment,  though 
there  *'  tlie  course  of  business  had  invariably  been  for  the 
respondent  (plaintiff)  to  draw  on  the  appellants  (defend- 
ants) at  sight  for  his  commission  and  for  the  appellants  to 
accept  and  pay  the  drafts  in  Scotland,"  per  Meredith,  C.J., 
at  p.  627. 

This  was  also  the  course  adopted  by  the  same  learned 
C.  J.,  in  Kemerer  v.  Watterson,  20  0.  L.  R.  451,  which  is,  I  "" 
think,  the  latest  case  on  the  point.  •  There  the  leave  to  enter 
a  conditional  appearance  was  granted  because  it  was  in  doubt 
whether,  if  the  contract  was  made  in  Quebec,  payment  was 
nevertheless  to  be  made  in  Ontario.  The  decision  of  the 
Chancellor  in  Canada  Radiator  v.  Cuthhertson,  9  0.  L.  R. 
126,  was  exprjpssly  approved  of  by  Meredith,  C.J.,  in 
Kemerer  s  case,  supra,  at  p.  454. 

In  view  of  the  facts  of  this  case  and  of  the  above  author- 
ities, I  have  not  thought  it  useful  or  necessary  to  discuss  the 
grounds"  urged  in  support  of  the  motion  by  Mr.  Denison  in 
his  full  and  clear  argument,  which  may  hereafter  enable  him 
to  get  at  least  the  same  measure  of  success  as  the  defendants 
secured  in  Burson  v.  Oerfnan  Union,  sttpra. 

The  defendants  may  satisfy  the  Court  on  a  full  considera- 
tion of  the  case  at  the  trial,  that  payment  was  to  be  made  in . 
London  under  these  policies ;  unless  there  is  an  express  agree- 
ment to  tlie  contrary  as  is  found  in  the  policy  for  1910,  which 
was  only  for  £5,000  and  not  for  £5,145,  the  amount  secured 
by  the  one  now  in  question. 

But  this  requires  evidence  which  cannot  be  given  or  con- 
sidered on  an  interlocutory  application.  Mr.  Denison  also 
asked  for  extension  of  time  for  deliverv  of  statement  of 
defence.  Vfhen  present  motion  first  came  on  12th  January, 
it  was  enlarged  at  his  request  for  a  month  on  condition  that 
no  further  time  should  be  given  for  this  purpose,  after  tlie 
motion  itself  was  disposed  of.  But  very  likely  the  plaintiff 
will  not  object  to  any  reasonable  extension.  This  can  be 
determined  on  the  settlement  of  the  order  giving  leave  to  -i 

enter  conditional  appearance. 

The  motion  is  otherwise  dismissed  with  costs  in  the  cause. 
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court  of  appeal. 

February  15th,  191^. 
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KLIXE  BEOS.  V.  DOMINION  FIRE  INS.  CO. 

3  O.  W.  N.  698 ;         O.  L.  R. 

Insurancv  —  Fire  —  Goods  Destroyed  on  Premises  Described  in 
Polify  —  Had  been  Transferred  to  Ofher  Premises  —  Later 
Re-transfeired  to  Original  Premises. 

Court  of  Appeal  affirmed  judgment  of  Sutherland,  J.,  18 
O.  W.  R.  876. 

An  appeal  by  the  plaintiffs  from  a  judgment  of  Hon. 
Mr.  Justice  Sutherland,  18  0.  W.  B.  876,  who  dismissed 
the  action. 

The  action  was  brought  to  recover  the  sum  of  $2,000 
upon  an  insurance  policy  issued  by  the  defendants  in  favour 
of  the  plaintiffs,  whereby  the  defendants  agreed  to  insure  the 
property  of  the  plaintiffs  contained  in  a  building  at  the  city 
of  Quincy  in  tlie  State  of  Florida,  for  one  year,  against  loss 
by  fire. 

The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon. 
Sir  Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow, 
Hon.  ]iIr.  Justice  Maclaren,  Hon.  Mr.  Justice  Mere- 
dith  and  Hon.  Mr.  Justice  Magee. 

L.  G.  McCarthy,  K.C.,  and  Frank  McCarthy,  for  the 
plaintiffs,  appellants. 

IT.  Cassels,  K.C.,  for  the  defendants,  respondents.  . 

Hon.  Mr.  Justice  Garrow  : — The  facts  are  set  out  very 
fully  in  the  judgment  of  Sutherland,  J.,  and  as  I  agree  in 
the  result,  I  do  not  think  it  necessary  to  repeat  them  at 
any  length. 

As  will  be  seen,  Sutherland,  J.,  in  dismissing  the  action 
proceeded  upon  two  main  grounds:  (1)  the  absence  of 
authoritv  in  Mr.  Schekira,  the  clerk  in  the  defendants'  New 
York  agents'  office,  to  consent  for  the  defendants  to  a  trans- 
fer, or  even  to  issue  a  "binder,'*  and  (2)  that  the  consent 
to  the  transfer  obtained  at  the  defendants'  head  office  at 
Toronto  after  the  fire  could  not  be  upheld,  it  having  been 
given  in  ignorance  that  a  fire  had  occurred. 


f 
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The  second'  conclusion  seems  to  be  undoubtedly  correct. 
The  fire  had  completely  altered  the  relation  of  the  parties, 
and  had  fixed  their  respective  rights  and  obligations  under 
the  contract  as  it  then  stood :  see  Shillings  v.  Royal  Ins,  Co,, 
6  0.  L.  E.  401,  at  p.  405.  That  the  consent  was  aitedated 
is,  I  think,  of  no  consequence.  The  defendants  cannot  unaer 
the  circumstances  be  assumed  to  hi^ve  intended  thereby  to 
ratify  the  "  binder  "  issued  by  Mr.  Schekira,  of  which  upon 
the  evidence  it  is  clear  they  then  knew  nothing. 

As  to  the  other  ground,  I  have  had  more  difficulty.  The 
defendants'  agents,  Dickson  &  Tweedale,  consented  to  the 
earlier  transfer,  with  the  apparent  approval  of  the  defend- 
ants. That  transfer  was  put  through  the  agents'  office  by 
Mr.  Clark,  an  employee,  and  initialled  upon  its  face  by  him, 
and  not  by  the  agents  themselves  or  either  of  them.  This 
the  defendants  must  be  assumed  to  have  known  when  they 
received  particulars  of  the  transfer  on  December  the  4th  fol- 
low^ing.  Xor  does  Mr.  Massie,  the  defendants'  president, 
when  called  as  a  witness,  disapprove  of  what  was  then  done, 
either  by  the  agents  or  by  Mr.  Clark  as  their  employee. 
There  is  no  evidence  that  ^Ir.  Clark  was  appointed  in  writ- 
ing. So  far  as  appears  he  may  have  been  appointed  exactly 
as  Mr.  Schekira  was.  When  Mr.  Clark  left  the  employment 
Mr.  Schekira,  who  had  acted  as  Mr.  Clark's  assistant,  contin- 
ued to  discharge  his  duties  with  respect  to  suCh  transactions, 
which  were  not  at  all  unusual.  Mr.  Scliekira  had  so  acted  for 
several  weeks  before  the  date  of  the  "  binder  "  in  question, 
and  had  in  that  time  put  through  several  for  tJie  other  com- 
panies represented  by  Dickson  &  Tweedale,  although  this 
happened  to  be  the  first  for  the  defendant  company.  That 
he  was  so  acting  must  have  been  known  and  approved  by 
Dickson  &  Tweedale,  who,  if  they  did  not  expressly  appoint 
him  to  succeed  Mr.  Clark,  at  least  did  not  appoint  anyone 
else  to  do  so. 

The  case  is  not,  T  think,  governed  by  the  case  in  this 
Court  of  Walkerville  Match  Co.  v.  Scofti.sh  Union,  6  0.  L. 
R.  679.  That  was  the  case  of  a  small  local  agency.  This 
is  the  case  of  a  single  exclusive  agency  doing  a  large  biisi- 
ness,  in  a-  foreign  jurisdiction,  for  it  is  not  shewn  that  the 
defendants  had  any  other  agent  in  or  for  the  city,  or  even 
for  the  State  of  New  York.  Such  an  agency  has  been  not 
unreasonably  held  in  this  province  to  stand,  as  to  its  author- 
ity to  bind  its  principals,  at  least  in  some  respects,  in  the 
position  of  the  head  office:  see  Campbell  v.  National  Ins, 
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Co.,  24  C.  P.  133^  at  page  144.  In  such  an  office  in  a  great 
city  like  New  York,  and  in  an  office  doing  the  extensive 
business  done  by  Dickson  &  Tweedale,  it  could  not  reasonably 
be  expected  that  the  agents  would  do  everything  pereonaBy. 
But  what  would  be  expected,  and  what  would  be  reasonable  it 
seems  to  me,  would  be  that  the  business  while  carried  on 
under  their  general  supervision  would  be  managed,  as  to 
details,  with  the  aid  of  subordinates  such  as  was  Mr.  Clark, 
and  after  him,  Mr,  Sehekira.  And  a  policy-holder  acting 
in  good  faith  would  not  I  think  be  bound  to  see  that  such 
subordinates  had  been  duly  or  efficiently  appointed  if  they 
were  apparently  acting  within  the  scope  of  an  ostensible 
authority.  The  plaintiffs  had  dealt  in  a  similar  manner 
with  one  subordinate,  Mr.  Clark,  with  the  apparent  approval 
of  the  defendants,  and  I  incline  to  think  they  were  equally 
justified  in  the  subsequent  dealing  with  Mr.  Sehekira  who, 
although  a  young  man  and  less  experienced  than  Mr.  Clark, 
was  apparently  performing  the  same  duties  in  the  agents' 
office  with  respect  to  such  transactions  as  the  one  in  question. 

I  am  also  of  the  opinion  that  the  secret  cancellation  of 
the  agent's  authority  does  not  affect  the  matter.  Such 
agencies  cannot  be  terminated  in  that  summary  way  to  the 
prejudice  of  customers  who  continue  to  deal  with  the  office 
in  good  faith  and  without  notice. 

In  the  result  the  "  ])inder ''  in  my  opinion  should  be 
regarded  as  if  when  it  was  given,  Dickson  &  Tweedale  had 
continued  to  be  the  defendants'  agents  and  had  themselves 
given  it. 

But  this  by  no  means  ends  the  plaintiffs'  difficulties. 
The  **  binder  "  it  is  clear  upon  the  evidence  is  only  intended 
to  be  in  force  pending  the  production  of  the  policy  and  a 
proper  endorsement  thereon  of  the  change  in  the  contract. 
The  policy  contains  a  provision  that  no  officer  or  agent  shall 
have  power  to  waive  the  provisions  or  conditions  of  the 
policy,  unless  such  waiver  is  written  upon  or  attached  to  the 
policy,  and  that  no  privilege  or  permission  affecting  the  in- 
surance under  the  policy  shall  exist  or  be  claimed  by  the 
insured  unless  so  written  or  attached.  Granting  the  tem- 
porary "  binder  '*  seems  to  have  become  a  practice  not  actu- 
ally warranted  by  the  usual  contract  of  insurance,  owing  to 
the  exigency  of  the  haste  with  which  business  is  now  trans- 
acted. But  it  is  clear,  and  it  is  not  unreasonable,  that  the 
formal  completion  should  in  the  interests  of  both  parties, 
take  place  without  unnecessary  delay.     No  actual  time  for 
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doing  80  Ib  stated,  eitlier  in  the  "  tinder  "  or  by  the  witnesses 
who  describe  the  practice.  The  assured  holds  the  policy. 
Tl*e  next  step  must  therefore  come  from  him.  He  would  be 
bound  to  produce  the  policy  to  the  assurer  for  the  ^purpose 
of  having  the  further  formal  endorsement  made.  And  this 
I  think  he  would  be  bound  to  do  within  a  reasonable  time: 
see  Scammell  x.  China  Mutual  Ins,  Co.,  164  Mass.  E.  341, 
and  lliompson  v.  Adams,  23  Q.  B.  D.  361,  where  cognate 
subjects  are  discus»sed.  ,  What  is  a  reasonable  time  is,  of 
course,  a  question  of  fact,  and  with  every  desire  to  put 
no  unnecessary  obstacle  in  the  plaintiffs'  way  in  seeking 
to  recover  what  appears  to  be  an  honest  claim,  I  find  it  quite 
impossible  to  hold  that  they,  and  those  for  whom  they 
are  responsible,  acted  otherwise  than  with  great,  unneces- 
sary and  inexcusable  delay.  Ring  &  Co.,  their  agents,  at 
New  York,  knew  before  the  end  of  January  that  Dickson 
&  Tweedale  had  through  financial  difficulties  been  closed 
up.  That  was  matter  of  newspaper  notoriety.  They  must 
have  known  where  the  head  office  was,  and  might  have 
applied  there,  but  did  not.  On  March  the  7th  they  handed 
to  Mr.  Stinson  at  Niagara  Falls,  an  insurance  agent  residing 
in  Toronto,  the  policy  and  formal  transfer  to  obtain  from 
tlie  defendants  at  their  head  office  the  necessary  endorsement, 
which,  as  subsequent  events  shewed,  could  have  been  easily 
obtained;  but,  for  some  wlwlly  unexplained  reason,  Stinson 
&  Co.  did  nothing  until  the  day  after  the  fire.  The  result 
is  that  through  no  fault  of  the  defendants  the  requisite 
endorsement  upon  the  policy  was  not  made  in  time.  And 
they  are  therefore  now  in  a  position,  successfully  in  my 
opinion,  to  set  that  up  as  a  defence  to  the  action. 

The  appeal  should  in  my  opinion,  be  dismissed  with 
costs. 

Hon.  Sir  Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice 
Maclaren  and  Hon.  Mr.  Justice  Magee  concurred. 

Hon.  ^Fr.  Jtstice  Meredith: — An  insurance  of  goods 
in  one  building  or  locality  is  not  an  insurance  of  them  in 
another  building  or  locality;  the  removal  of  them -from  one 
place  to  another  requires  that  which  is  tantamount  to  a 
new  contract  in  oKler  to  preserve  the  insurance:  see  Pear- 
son V.  Commercial  Union  Ins.  Co.,  1  App.  Cas.  498. 

The  goods  in  question  were  moved  from  the  place  and 
building  in  which  they  were  insured  to  another  place  and 
building  and  were  there  destroyed  by  fire;  and,  therefore, 
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the  plaintiffs  can  recover  in  this  action,  upon  .the  policy  oJ 
insurance,  only  if  they  had  procured,  before  the  fire,  that 
whicli  was  tantamount  to  insurance  of  the  goods  in  the  place 
and  building  wiiere  they  were  so  destroyed. 

They  took  steps  with  that  object  in  view;  but  had  not, 
in  ray  opinion,  accomplished  it  when  the  fire  took  place. 

Their  first  step  was,  through  their  agents,  an  application 
to  a  co-partnership  firm  in.  the  city  of  New  York  who  had 
been  the  New  York  agents  for  the  defendants,  but  had  some 
time  before  ceased  to  be  their  agents,  and  were  in  difficulties 
which  brought  their  business  to  a  close  soon  after;  the  appli- 
cation was  made  in  writing  upon  a  form,  called  a  *'  binder,^' 
which,  upon  its  face,  is  singularly  inappropriate;  being  in 
the  form  of  an  application  for  insurance  which  form,  when 
accepted,  becomes  that  which  is  in  this  province  always 
called  an  "  interim  receipt,"  constituting  a  binding  contract 
of  insurance  subject  to  the  conditions  of  the  policy  to  be 
issued  upon  it.  But  no  premium  or  consideration  was 
given,  nor  any  readjustment  in  any  respect  attempted,  so 
that  it  is  quite  plain  that  all  that  ought  to  have  been  sought, 
and  given,  was  the  assent  of  the  company  to  change  of  the 
locality  of  the  go'ods  insureS;  and  the  main  difficulty  I  find 
in  the  plaintiff's  way  to  success  in  this  action  is  that  that 
was  not  done,  and  the  defendants  cannot  be  bound,  especially 
on  the  facts  of  this  case,  by  intentions  or  by  what  ought  to 
have  been  done,  not  carried  into  effect. 

The  application  was  presented  to  a  young  man  who  was 
at  the  time  in  charge  of  that  branch  of  the  New  York  firm's 
business  to  which  the  application  would  in  the  ordinary 
course  of  business  be  made,  but  he  was  little  experienced,  and 
the,  business  was,  as  I  have  intimated,  in  a  stage  approaching 
collapse.  Without  enquiry,  except  to  see  that  the  application 
came  from  a  reputable  insurance  broker,  and  who,  without 
consulting  anyone  else  in  the  office,  initialled  the  application, 
which  the  broker  retained,  and  placed  another,  I  suppose  a 
duplicate,  ^*on  the  fyle  in  the  office"  of  his  master's. 

While  the  same  policy  was  in  force,  another  change  of 
locality  of  the  goods  had  taken  place  previously,  and  had 
been  duly  assented  to  by  the  defendants :  the  change  in  ques- 
tion was  a  removal  of  the  goods  back  to  the  place  where 
they  were  when  the  insurance  upon  them  was  first  effected. 
On  this  occasion  the  procedure  adopted  seems,  from  the 
evidence,  to  have  been  of  a  different  character:  according 
to  the  testimony  of  the  broker  on  the  first  occasion,  an  en- 
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dorsement  of  the  policy  giving  consent  to  the  change  was 
drawn  by  him,  signed  by  the  company  through  their  Xew 
York  agent,  and  attached  to  the  policy  by  him,  and  returned 
to  the  plaintiffs.  But.  however,  this  njay  be,  when  consent 
to  the  second  change  was  sought,  all  concerned — the  brokers 
and  the  New  York  firm's  clerk  both  say  so  very  plainly — 
that  the  endorsement  upon  the  policy  could  not  be  made  by 
the  N^w  York  firm,  that,  at  that  time  at  all  events,  it  must 
be  procured  from  the  defendants,  as  it  afterwards,  was,  but 
not  until  after  the  loss. 

Assuming,  as   I   do,  that  in  the  circumstances  of  this 
case  the  plaintiffs  might  deal  with  the  New  York  firm,  as 
they  did,  as  if  still  agents  of  the  defendants,  because  no 
notice  of  their  discharge  had  been  given,  I  am  yet  unable 
to  perceive  how  it  can  rightly  be  ^ound  that  any  consent  of 
the  defendants  to  change  of  locality  had  been  obtained  before 
the  loss.    Whatever  the  persons  concerned  intended  to  do  cJi* 
should  have  done,  no  such  consent  was  actually  given;  all 
that  was  done  was  the  presenting  of  the  application  in  writ- 
ing and  the  initialling  of  it,  and  placing  it  upon  the  file, 
as  I  have  mentioned,  by  the  New  York  firm's  clerk;  no 
endorsement  was  made;  the  character  of  the  '^ binder"  was 
on  its  face  entirelv  different  from  that  of  the  endorsement 
which  had  previously  been  obtained,  and  which  would  be 
the  usual   mode  of  evidencing  consent  to  such  a  change; 
and  no  knowledge  of  the  change  came  to  the  defendants 
until  late  in  the  month  of  March,  more  than  three  months 
after  the  "  binder ''  transaction  took  place ;  and,  as  I  have 
before  intimated,  the  New  York  firm,  having  actually  no  sort 
of  authority  to  act  for  the  defendants  at  that  time,  ought 
not  to  be  given  any  binding  power,  by  reason  of  any  osten- 
sible  power,   beyond   that   which  -they   actually   exercised; 
which  is  in  writing,  and  which  was  exercised  only  through 
the  ignorance  of  iheir  clerk. 

As  the  plaintiffs'  claim  seems  to  me  morally  a  just  one, 
that  is,  they  have  through  misfortune  only  lost  their  goods, 
one  may  regret  that  they  should  also  lose  their  indemnity 
through  nothing  but  want  of  ordinary  care  and  business 
method;  but  I  am  quite  unable  to  perceive  how  it  can  justly 
be  said  that  before  the  loss  they  had  obtained  a  binding 
consent  of  the  defendants  to  the  change  of  locality  of  the 
goods,  the  burden  of  proof  of  which  is  upon  them;  and 
if  that  be  so  they  rightly  failed,  in  this  action  at  the  trial. 
Appeal  dismissed  with  costs. 
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court  of  appeal. 

February  15th,  1912. 

BRITISH     NOETH     AMERICAN     MINING     CO.     v. 
PIGEON    RIVER    LUMBER    COMPANY    &    FRED  . 
J.    SMITH. 

3  O.  W.  N.  701. 

Trespass   to  Lands  —   Cutting  Timber  —  Logs  —  Pulp   Wood  — 

Action  for  Re-pc89€i9ion. 

CouBT  OF  Appeal  afiirmed  judgment  of  Satherland,  J.,  17 
O.  W.  R.  675. 

An  appeal  by  the  defendants  from  a  judgment  of  Hon. 
Mr.  Justice  Sutherland,  17  0.  W.  R.  675,  in  favour 
of  the  plaintiffs. 

The  appeal  to  the  Court. of  Appeal  was  heard  by  Hon. 
Sir  Charles  Moss  C.J.O.,  Hon.  Mr.  Justice  Garrow, 
Hon.  Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Mere- 
dith, and  Hon.  Mr.  Justice  Maoee. 

I.  F.  Hellmuth,  K.C.,  and  C.  A.  Mo?8,  for  the  defendants, 
appellants. 

L.  G.  McCarthy,  and  Frank  McCarthy,  for  the  plaintiffs, 
respondents. 

Hon.  Mr.  Justice  Garrow  : — ^The  plaintiff  is  a  mining 
company  incorporated  by  -special  Act  in  the  year  1847 
(amended  by  9-10  Edw.  VIi;  (Dom.  ch.  69)).  having  its 
head  office  at  the  city  of  Montreal  and  owned  a  parcel  of 
land  abotit  ten  square  miles  in  extent  known  as  Princes  loca- 
tion in  the  district  of  Thunder  Bay.  Upon  this  land  the 
statement  of  claim  alleges  that  the  defendants  had  tres- 
passed and  cut  therefrom  a  large  quantity  of  pulpwood 
amounting  to  about  2,500  cords,  which  thoy  had  removed 
from  the  land  and  caused  to  be  floated  in  the  Jarvis  river, 
where  it  wag  when  the  action  commenced,  that  the  plaintiffs 
on  June  16th.  1910,  demanded  possession  of  and  the  return 
of  such  pulpwood;  and  that- the  defendants  deny  the  title 
of  the  plaintiffs  thereto,  and  refuse  to  give  up  possession 
thereof  or  to  return  the  same.  And  the  plaintiff  claimed 
a  declaration  as  to  the  title  to  such  pulpwood,  an  account, 
damages,  a  return  of  the  pulpwood  and  an  injunction. 
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The  defendants  appeared  by  the  same  solicitors  but  set 
up  separate  defences.  The  defendants,  the  Pigeon  Eiver  Co. 
pleaded  that  they  purchased  the  pulpwood  from  the  defend- 
ant Smith,  who  had  a  title  thereto  under  a  contract  in  writ- 
ing made  with  one  Spittal,  the  authorized  agent  of  the 
plaintiff;  that  they  found  such  contract  registered  in  the 
registry  oflSce  for  the  district  of  Thunder  Bay  on  the  plain- 
tiffs' lands,  and  purchased  the  pulpwood  in  good  faith,  and 
were  innocent  purchasers  for  value  without  notice;  and  other 
matters  by  way  of  defence  which  need  not  be  set  out. 

The  defence  set  up  by  the  defendant  Smith  was  of 
similar  purport  in  so  far  as  the  origin  of  his  alleged  title 
to  the  pulpwood  was  concerned  which  he  derived  through 
the  contract  in  writing  referred  to  by  his  co-defendant. 
He  further  pleaded  that  the  plaintiff  is  estopped  by  the 
conduct  of  its  officers;  claimed  by  way  of  set  off  certain 
allowances  for  work  done  for  the  plaintiffs;  alleged  that  in 
repudiating  the  action  of  their  agent  Spittal  this  defendant 
had  suffered  loss,  damage  and  expense  in  consequence  of  his 
failure  to  perform  his  contract  with  his  co-defendant  for  the 
supply  of  pulpwood.  And  by  way  of  counterclaim,  he  asked 
to  recover  from  the  plaintiff  $4,800  for  monies  expended 
and  improvements  made  upon  the  plaintiffs'  lands,  and 
$2,000  for  damages  because  of  the  interference  with  his  right 
to  cut  wood  on  the  plaintiffs*  lands. 

There  {were  also  subsequent  pleadings  in  which  the 
defendants  charge  fraud  if  the  plaintiff  repudiates  or  had 
not  authorized  Spittal  to  enter  into  the  contract  under 
which  the  defendants  claimed.  And  the  plaintiff  asks  that 
the  contract  which  had  been  registered  should  be  set  aside 
and  declared  null  and  void. 

At  the  trial  although  a  considerable  amount  of  extraneous 
matter  was  introduced,  it  was  quite  obvious  as  Sutherland, 
J.,  more  than  once  remarked  during  its  progress,  that  there 
was  really  but  one  main  question  to  be  tried,  namely,  Spit- 
tal's  authority.  After  hearing  all  the  evidence,  the 
learned  Judge  held  that  Spittal  had  no  authority;  that  the 
plaintiff  was  entitled  to  the  pulpwood,  which  had  while  the 
action  was  pending  been  sold,  by  consent,  and  the  proceeds 
paid  into  Court;  that  the  instrument  execut(^d  by  Spittal 
which  had  been  registered  (but  after  and  not  before  the 
defendants  the  Pigeon  River  Lumber  Co.  purchased  from 
the  defendant  Smith)  was  and  should  be  declared  to  be  null 
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and  void,  and  set  aside;  that  the  defendants  should  be  re- 
strained from  further  trespassing;  and  as  to  the  counter- 
claim of  the  defendant  Smith,  that  the  claim  of  the  plaintiff 
for  trespass  beyond  the  recovery  of  the  pulpwood  and  the 
claim  of  the  defendant.  Smith,  should  be  set  off  the  one 
against  the  other. 

I  agree  with  the  conclusions  of  Sutherland,  J.,  who  in 
his  judgment  sums  up  the  result  of  the  evidence  so  fully  and 
so  fairly  that  I  am  afraid  I  can  add  but  little,  usefully,  to 
what  he  has  said. 

That  the  pulpwood  had  been  cut  and  removed  by  the 
defendant  Smith  from  the  plaintiffs^lands  no  one  disputed. 
The  title  of  the  defendant  the  Pigeon  Eiver  Lumber  Com- 
pany under  tlie  circumstances  wholly  depended  upon  whether 
or  not  the  defendant  Smith  had  acquired  a  good  title  as 
against  the  plaintiff  by  the  instrument  called  in  the  state- 
ment of  defence  a  contract  in  writing,  dated  October  25th, 
1909.  This  instrument  when  produced  at  the  trial  turned 
out  to  be  something  more  than  a  mere  contract  in  writing, 
namely,  a  co-called  Indenture  under  seal.  The  parties  to  it 
are  the  plaintiff,  described  as  the  ^'vendor,''  and  Fred  J. 
Smith,  lumberman,  described  as  ''  the  purchaser."  And  it 
professes,  on  the  part  of  the  plaintiff,  to  agree  to  sell  to 
tlie  purchaser  "  all  spruce  and"  balsam  trees  and  timber 
now  standing,  growing  or  being '*  on  the  whole  of  the 
plaintiffs'  before-mentioned  parcel  of  ten  square  miles,  at 
,the  price  of  fifty  cents  per  cord.  The  testatum  clause  is  as 
follows,  ''In  witness  whereof  the  parties  hereto  have  here- 
unto affixed  their  hands  and  seals  the  day  and  year  first 
above  written.'* 

'The  British  North  American  Mining  Co.. 

(Seal.) 
F.  J.  Smith      (Seal.) 
Per  C.  D.  Spittal, 

Manager      (Seal.) 

The  plaintiff  denied  that  this  instrument,  which  was  not 
under  its  corporate  seal,  was  its  deed  or  executed  with 
its  authority;  the  contrary  of  which  the  defendants  attempted 
to  prove  by  the  production  of  the  writing  under  which 
Spittal  was  appointed,  which  writing  was  as  follows: — 

Montreal,  August  11th,  1909. 
To  whom  it  may  concern: 

^f  r.  C.  D.  Spittal,  whose  signature  subjoins,  is  authorized 
to  mine  and  explore  all  the  properties  of  the  British  North 


"  In  the  presence 
A.  H.  Dowler.'^ 
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American  Mining  Company.*  Namely:  Prince  Location,  Spar 
Island  and  Mink  Island,  &c.,  and  to  act  for  and  take  such 
action  or  actions  as  he  may  consider  necessary  in  the  inter- 
est of  the  company. 

The  British  North  American  Mining  Co., 

G.  Durnford, 

Vice-President. 
Geo.  Bonner. 

Secretary. 
Signature, 

Chas.  D.  Spittal. 

But  to  its  suflBciency  there  is  jclearly  more  than  one 
obvious  objection. 

The  plaintiffs'  Act  of  Incorporation  (Clause  13)  con- 
tains specific  directions  as  to  the  mode  in  which  the  cor- 
poration may  execute  instruments  under  its  corporate  seal. 
Such  directions  require,  in  addition  to  the  corporate  seal 
the  signature  of  the  president  or  of  any  two  directors, 
and  that  the  instrument  should  be  countersigned  by  the 
secretary.  But  quite  apart  from  these  statutory  require- 
ments, it  is  clear  upon  general  principles  that  an  agent  ap- 
pointed by  parol  cannot  bind  his  principal  by  deed:  see 
Berkeley  v.  Harding,  5  B.  &  C.  355;  Powell  v.  London  & 
Prov,  Bank,  [1893]  2  Ch.'555;  Hohblewhite  v.  McMorine, 
10  M.  &  W.  200. 

In  addition,  and  apart  from  any  question  of  the  mere 
form  of  the  contract,  the  document  by  which  Spittal  was* 
appointed,  in  my  opinion  conferred  no  authority  whatever 
upon  him  to  enter  into  a  transaction  such  as  the  one  in 
question.  He  was  appointed  and  employed  to  **mine  and 
explore,'^  and  nothing  else  so.  far  as  appears,  and  the  general 
words  in  the  latter  part  of  the  document  are  and  should 
be  limited  by  construction  to  the  particular  employment 
mentioned  in  the  first  part  of  it:  see  Harper  v.  Godsell  L. 
R.  5  Q.  B.  422;  Jacobs  v.  Morris,  [1902]  1  Ch.  816.  It  is 
not  easy  to  ?ee  how  a  person  ejnployed  to  mine  and  explore 
could  by  reason  only  of  tliat  employment  justify  selling  any 
part  of  his  employers'  property,  much  less  enter  into  a  con- 
tract of  the  magnitude  and  importance  of  the  one  in  ques- 
tion. 

Efforts,  which  in  my  opinion  quite  failed,  were  also  made 
by  the  evidence  to  extend  and  enlarge  Spittal's  authority 
beyond  that  contained  in  liis  written  appointment.    For  this 
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purpose  reliance  was  chietly  placed  upon  a  letter  said  to 
have  been  written  to  Spittal  by  the  plaintiff  saying  among 
other  things  that  "  buying  the  machinery  and  selling  the 
pulpwood  would  be  taken  up  when  he  (Spittal)  went,  to 
Montreal."  The  plaintiff  by  its  witnesses  says  that  no  such 
letter  was  ever  written.  It  was  not  produced  at  the  trial  nor 
very  satisfactorily  accounted  for.  But  the  letter  itself,. 
even  accepting  all  that  the  evidence  shews  of  its  contents, 
was  wholly  insufficient  to  add  to  Spittal's  previous  written 
authority.  Indeed  if  anything  it  goes  to  support  the  plain- 
tiff^s  contention  that  Spittal  never  had,  nor  ever  was  in- 
tended to  have  such  authority,  and  was  if  he  was  corres- 
ponding about  it  at  all,  which  the  plaintiff  denies,  asking  to 
be  granted  such  authority. 

Efforts  equally  futile  and  without  sound  foundation  were 
also  made  to  set  up  a  case  of  estoppel  by  conduct  because 
one  or  more  of  the  plaintiff's  directors  are  said  to  have 
become  aware  of  the  sale  by  Spittal  to  the  defendant  Smith, 
and  particularly  that  Col.  Hamilton,  a  director,  had  about 
the  last  of  April  or  the  first  of  May,  1910,  been  shewn  what 
purported  to  be  the  agreement  of  sale,  or  a  copy  of  it,  in 
the  hands  of  a  solicitor  at  Fort  William.  ^Col.  Hamilton, 
however,  lost  no  time  on  His  return  to  Montreal  in  inform- 
ing his  fellow-directors  of  what  he  had  seen,  and  the  plain- 
tiff's solicitors  were  at  once  instructed  to  take  the  necessary 
steps  to  protect  the  plaintiff's  interests.  Col.  Hamilton 
appears  to  have  acted  in  the  premises  with  a  wise  business 
discretion,  in  not  at  once  making  an  outcry  which  might 
have  had  disastrous  consequences  to  the  plaintiff's  other  and 
very  much  larger  interest  involved  in  the  mining  operations 
then  proceeding,  which  were  entirely  in  charge  of  Spittal. 
Col.  Hamilton  after  all  was  only  one  of  several  directors, 
and  had  no  particular  charge  or  management  of  the  pro- 
perty, which  on  the"  occasion  in  question  he  was  visiting 
chiefly  by  way  of  recreation,  and  not  as  a  matter  of  business. 
Such  a  foundation  is,  under  the  circumstances,  quite  too 
slender  upon  which  to  build  a  case  of  estoppel,  and  like  all 
the  other  defences  set  up  must  fail. 

The  plaintiff  was  entitled  to  follow  the  pulpwood  itself, 
as  by  the  pleadings  it  claimed  to  do,  and  Sutherland,  J., 
accordingly  quite  correctly  applied  the  principle  laid  down 
in  this  Court,  affirmed  in  the  Supreme  Court,  in  the  very 
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eimilar  Case  of  FaulJcner  v.   Greer,  16   0.   L.   R.   123,  40 
S    C.  E.  399: 

The  appeal,  in  my  opinion,  wholly  fails  and  should  be 
dismissed  with  costs. 

Hon.  Sir  Chas.  Moss,  C.J.O.,  Hon,  Mr.  Justice 
.Maclaren  and  Hon.  Mr.  Justice  Magee  concurred. 

Hon.  Mb.  Justice  Meredith  : — The  trial  Judge  reached, 
I  am  quite  sure,  a  right  conclusion  in  this  case ;  and  reached 
it  ]jy  the  riglit  way.  The  plaintiffs  are  suing  to  recover  pulp- 
wood  which  unquestionably  was  theirs,  and  still  is  unless  the 
defendants  have  acquired  title  to  it  under  them ;  or  else  they 
are  in  some  way  prevented  asserting  title  to  it  against  the 
defendants. 

The  defendants'  attempt  to  prove  title  in  themselves, 
under  a  sale  of  it  by  the  plaintiffs  to  one  Smith  and  by  him 
to  them,  quite  failed  for  want  of  authority  in  Spittal  to 
bind  them  in  the  sale  he  made  of  it,  as  standing  wood,  to 
Smith.  SpittaFs  authority  was  in  writing  and  did  not 
extend  to  a  sale  of  the  plaintiffs'  lands  or  any  part  of  them ; 
but  was  limited,  as  the  trial  Judge  considered,  to  mining 
and  exploring  the  lands,  and  airthings  that  he  might  con- 
sider in  the  interests  of  plaintiffs  in  connection  therewith. 
The  sale  of  the  wood  had  not  any  sort  of  connection  with 
such  mining  or  exploring;  and,  though  it  may  not  materially 
affect  the  legal  question,  I  may  add  that  Spittal's  authority, 
ir  this  respect,  was  questioned  before  the  sale  to  Smith 
and  in  that  transaction,  and  also  in  the  subsequent  trans- 
action between  Smith  and  the  defendants;  and.  that  both 
Beemed  to  recognize,  and  to  act  upon  the  recognition,  that 
Bomething  more  than  the  written  authority  was  needed  to 
make  the  sale  valid;  and  yet  neither  took  the  least  reason- 
able precaution  to  make  sure  of  his  power ;  so  that  the  case 
looks  to  me  like  the  too  common  one  in  such  localities  of 
taking  chances,  and,  if  anything  turns  up,  as  perhaps  is  too 
fiequently  not  the  case,  of  "bluffing  it  through.'' 

The  defendants  quite  failed  to  prove  anything  in  the 
bhape  of  a  contract  depriving  the  plaintiffs  of  their  property 
in  the  pulpwood;  and  I  can  find  nothing  like  a  ratification 
by  the  defendants  on  the  unauthorized  sale,  in  the  evidence 
adduced  at  the  trial. 
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Then  the  extraordinary  contention  was  made  that  the 
plaintiffs  were  taking  advantage  of  the  fraud  of  their  agents^ 
in  bringing  this  action,  and  that  the  law  would  not  permit 
them  to  do  that;  but,  in  truth,  is  not  the  boot  on  the  other 
foot;  is  it  not  the  defendants  who  are  seeking  to  take  ad- 
vaiitage  of  the  fraud  of  this  person?  If  the  plaintiffs  had 
accepted,  and  retained,  the  price  of  the  pulpwood,  there 
might  be  something  in  the  contention;  but  as  the  facts 
are  it  seems  to  me  to  have  no  sort  of  weight  or  application. 

The  third  point  is  that  the  plaintiffs  cannot  have  their 
own  property  back  again,  but  must  be  content  with  damages 
assessed  at  the  actual  value  of  the  wood,  "on  the  stump" 
at  the  time  it  was  cut;  that  is,  that  the  defendants  may 
dictate  the  character  of  the  action  which  the  plaintiffs  shall 
bring;  and  that  one  may  strip  the  land  of  another  of  its 
timber — ^which  is  not,  like  coal,  a  dead  thing — and  satisfy  the 
wrong  with  the  market  price  of  the  property  taken:  see 
Faulkner  v.  Greer,  16  0.  L.  R.  123 ;  40  S.  C.  R.  399. 

I  would  dismiss  the  appeal. 

Appeal  dismissed  with  costs. 


court  of  appeal. 

February  2'2nd,  1912. 
IRISH  V.  SMITH. 

3  O.  W.  N.  711.  • 

Mine^  and  Minerals  —  Inieretit  in  Claim  —  Application  of  Ontario 
Mines  Act,  a.  91  —  8,  94  Defines  "  Othenrise  Agreed " — Takes 
Case  out  of  Act  —  Subscription  Money  Expended  —  Liahility 
to  Account. 

Court  of  Appeal  affirmed  judgement  of  Divisional  Court,  19 
O.  W.  R.  529:  Meredith,  J.A.,  dissenting. 

An  appeal  by  the  plaintiff  from  a  judgment  of  a  Divi- 
sional Court,  19  0.  W.  E.  529,  reversing  an  order  of  the  Min- 
ing Commissioner  whereby  he  directed  the  defendant  to  pay 
$612.36  within  30  days,  or  in  default  that  his  interest  in 
the  three  unpatented  mining  claims  in  the  Larder  Lake 
Mining  District  in  which  the  plaintiff  and  defendant  were 

VOL,  21  O.W.R.  NO.  5—20 
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jointly  interested  should  be  forfeited.  The  order  was  made 
under  section  81  of  the  Mining  Act,  8  Edw.  VII.  oh.  21, 
which  provides :  **  Where  two  or  more  persons  are  the  holders 
of  an  unpatented  mining  claim^  each  of  them  shall  contri- 
bute proportionately  to  his  interest^  or  as  they  may  otherwise 
agree  between  themselves  in  the  work  required  to  be  done 
thereon.  In  case  of  default  by  any  holder  the  Commissioner 
upon  the  application  of  any  other  holder  and  upon  notice 
to  and  after  hearing  all  persons  interested,  or  such  of  them 
as  appear,  may  make  an  order  vesting  the  interest  of  the 
defaulter  in  the  other  co-owners  upon  such  terms  and  con- 
ditions, and  in  such  proportions  as  he  may  deem  just/' 
**  The  work  required  to  be  done  '^  of  course  refers  to  the 
compulsory  work  necessary  to  enable  the  claim  to  be  held: 
see  section  78. 

The  learned  Mining  Conmiissioner  found  in  favour  of 
the  claimant,  but  was  reversed  by  the  Divisional  Court, 
Middleton,  J.,  delivering  the  judgment  of  the  Court.  The 
matter  had,  in  another  form  but  upon  practically  the  same^ 
evidence  and  the  same  facts,  been  before  that  learned  Judge 
upon  the  trial  of  the  action  brought  by  the  claimant  to  set 
aside  the  transfer  to  the  defendant,  which  was  dismissed. 

The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon. 
Sir  Charles  Moss,  C.J.O.,  Hon.  Mr.  Justice  Qarrow, 
Hon.  Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Mere- 
dith, and  Hon.  Mr.  Justice  Magee. 

E.  S.  Wigle,  K.C.,  for  the  plaintiff,  appellants. 
A.  B.  Drake,  for  the  defendant,  respondent. 

Hon.  Sir  Charles  Moss,  C. J.O. : — I  am  of  opinion  that 
the  order  of  the  Divisional  Court  should  be  affirmed. 

The  real  question  as  it  appears  to  me  is,  not  whether 
the  parties  varied  or  agreed  to  vary  the  proportions  in  which 
they  were  answerable  the  one  to  the  other  for  contribution 
to  the  work  required  to  be  done  on  their  mining  claims,  but 
whether  upon  the  facts  and  circumstances  appearing  Smith 
did  not  contribute  to  the  work  to  the,  same  extent  and  in 
the  same  manner  as  Irish.  The  theory  of  the  claim  wag  that 
Smith  had  agreed  to  contribute  all  that  was  required.  But 
the  learned  Mining  Commissioner  did  not  so  deal  with  the 
matter  bv  the  order  he  pronounced.    He  dealt  with  it  as  if 
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there  was  no  agreement  varying  the  proportions,  but  has 
found  that  Smith  did  not  contribute  any  part  of  the  money 
which  went  into  the  work.  It  is  not  pretended  by  Irish 
that  the  money  which  did  go  in  was  other  than  the  money 
contributed  by  persons  who  were  induced  to  do  so  upon  ah 
agreement  or  understanding  that  they  were  to  be  recouped 
out  of  the  joint  property  either  by  shares  in  a  company 
or  out  of  the  proceeds  of  a  sale  of  the  claims  if  one  was 
made.  Smith  took  an  active  part  in  forwarding  the  Fcheme 
agreed  upon  between  him  and  Irish  for  thus  procuring  the 
funds,  and  it  is  not  possible  to  separate  by  evidence  of  con- 
tributors the  relative  eflBcacy  of  the  varying  influences  which 
led  them  to  contribute  their  moneys.  They  knew  of  Smith'ji 
position  with  reference  to  the  prc^rties  and  they  also  knew 
that  he  was  actively  concerning  himself  with  procuring  their 
entry  into  the  enterprise.  The  moneys  provided  in  this 
way  naturally  went  into  Irish's  hands  as  the  owner  who  was 
to  see  to  the  performance  of  the  required  work,  but  it  did 
not  thereby  become  his  money.  It  was  the  money  of  all 
interested  and  so  Smith's  as  much  as  Irish's.  The  latter 
ought  not  now  to  be  permitted  under  pretence  of  being 
himself  solely  liable  to  the  contributors  to  ask  to  be  treated 
as  the  sole  contributor  to  the  work  and  that  Smith  be  deemed 
a  defaulter  subject  to  the  extreme  penalty  imposed  by  sec- 
tion 81  of  the  Mining  Act  of  Ontario,  8  Ed.  VII.  ch.  21. 

The  appeal  must  be  dismissed  with  costs. 

Hon.  Mr.  Justice  G arrow  : — The  questions  involved  are 
almost  entirely  questions  of  fact.  I  would  have  said,  entirely 
Bo,  but  for  the  reference  in  the  judgment  of  Middleton,  J., 
to  the  "  agreement "  of  which  I  may  as  well  say  what  T  have 
to  say,  at  once. 

The  section,  prima  facie,  imposes  the  liability  equally 
upon  the  holders  of  the  several  interests  in  proportion  to 
their  shares.  But  they  may  by  agreement  vary  such  propor- 
tions, in  which  case  the  agreement  and  not  the  proportion 
fixed  by  statute  would  govern.  The  statutory  obligation  and 
the  statutor}^  lien,  however,  would,  even  in  that  case,  remain. 
So  that  a  default  in  performing  the  proper  share,  as  varied 
and  apportioned  by  the  agreement,  would  have  the  same 
result  in  leading  to  a  forfeiture  as  would  a  default  where 
no  agrement  had  been  made.  But  I  see  no  evidence  of  any 
Buch  agreement  in  this  case.     The  only  agreement  spoken 
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of  was  one  which  had  for  its  object  merely  the  mode  of  rais- 
ing the  money  to  be  expended  in  doing  the  development 
work,  and  in  no  way  altered  or  varied  the  proportion  of 
such  work  which  each  co-owner  was  by  the  statute  com- 
pelled to  do.  The  judgment  of  Middleton,  J.,  however, 
does  not  I  think  depend  to  any  extent  upon  his  remarks 
ref^pecting  the  agreement,  but  upon  his  conclusion  npon  the 
main  question  of  fact — ^that  is,  whether  the  claimant  had 
\\\X\\  his  own  hands,  or  by  the  expenditure  of  his  own  money 
done  or  had  work  done  upon  the  claims  in  question  in 
excess  of  his  own  proper  statutory  share.  It  was  not  claimed 
that  tlie  work  had  been  personally  done  by  the  claimant. 
What  he  did  claim  was  that  he  had  procured  it  to  be  done, 
and  in  so  doing  had  expended  his  own  money,  an  issue 
fc>und  against  him  by  Middleton,  J.,  who  in  his  judgment  in 
tlie  Divisional  C*ourt  says :  "  Xeither  owner  has  expended  any 
money  of  his  own,  and  both  are  accountable  to  subscribers  for 
the  money  received.'* 

This  conclusion  was  based  upon  the  evidence,  which  con- 
sisted chiefly  of  the  testimony  of  the  parties  themselves  who 
are  both  described  as  unsatisfactory  witnesses,  an  opinion 
of  them  wliich  receives  some  confirmation  in  the  judgment  of 
tlie  learned  Commissioner,  although  he  considered  the 
''  merits ''  to  be  with  the  claimant,  and  found  in  his  favour. 
I'he  only  "  merits  '^  1  can  see  in  such  a  case  is  reasonable 
evidence  of  the  facts  which  alone  would  create  the  special 
lien  given  by  the  statute.  In  the  absence  of  such  evidence 
there  can  be  no  merits  in  the  judicial  sense,  even  with  the 
aid  of  section  140,  to  which  the  learned  Commissioner 
refers,  whicli  requires  him  to  give  his  decision  in  matters 
coming  before  him  "  upon  the  real  merits  and  substantial 
justice  of  tlie  case/' 

Upon  the  whole,  and  for  the  reasons  I  have  given,  I 
agree  with  the  conclusion  of  the  Divisional  Court  an!  think 
the  appeal  sliould  be  dismissed  with  costs. 

Hex.  :Mr.  Justice  Maclaren^  and  Hon.  Mr.' Justice 
^fACJKE  agreed. 

Hon.  Mr.  Justice  Meredith  {dissenting) : — I  prefer 
the  view  of  this  case  taken  by  the  Mining  Commissioner  to 
that  of  the  Divisional  Couft. 

It  is  quite  obvious  that  nothing  agreed  to  between  the 
parties  to  this  action  could  absolve  them  from  the  perform- 
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ance  of  the  work  in  question  which,  section  78  of  the  Mining 
Act  of  Ontario  imposes,  if  forfeiture  of  the  mining  claim, 
under  section  84,  is  to  be  avoided.  Then  under  section  81, 
each  of  the  parties  was  and  is  bound  to  contribute  "  pro- 
portionately to  his  interest,  or  as  they  may  otherwise  agree 
among  themselves  "  in  the  performance  of  that  work.  Why 
then,  the  interest  of  each  being  a  moiety,  should  the  respon- 
dent not  contribute  one-half? 

It  is  said,  because  the  parties,  not  having  the  means, 
agreed  between  themselves  that  the  money  required  for  such 
work  should  be  obtained,  if  possible,  from  prospective  share- 
holders in  a  company  to  be  formed  to  take  over  this  mining 
property.  But  I  am  unable  to  understand  why  that  should 
relieve  the  respondent  altogether;  why  it  should  permit  him 
to  play  the  part  of  a  drone.  His  obligation  may  perhaps 
be  met  with  money  procured  by  him  in  that  way  and  applied 
in  doing  the  required  work;  but,  short  of  that,  I  cannot 
perceive  liow  he  can  rightly  escape  altogether  the  statute 
imposed  obligation  to  do  his  share. 

There  is  nothing  in  the  literal  meaning  of  the  words  of 
section  81  which  helps  tlie  respondent's  contention  that  he 
is  relieved  altogether  from  the  obligation  to  contribute; 
it  provides  that  each  shall  contribute  to  the  work  propor- 
tionately to  his  interest,  or  as  they  may  otherwise  agree 
imong  themselves,  that  is,  agree  as*  to  contribution,  and  there 
can  be  no  contribution  when  one,  or  other,  or  each,  is  to 
contribute  nothing;  and  the  Commissioner's  ruling  is  quite 
in  accord  with  *'  the  real  merits  and  substantial  justice  of  the 
case" — section  140 — whilst  that  of  the  Divisional  Court 
is  not.  The  case  is  one  plainly  within  section  81,  and  the 
onus  of  bringing  himself  within  the  exception,  or  alterna- 
tive, contained  in  it,  rests  upon  him — and,  to  say  the  least 
of  it,  that  has  not  been  done. 

In  short  I  can  find  nothing  in  any  agreement  between 
the  parties  relieving  the  respondent  from  his  duty  to  con- 
tribute his  moiety,  if  required  to  do  so  by  his  co-holder  of  the 
unpatented  mining  claim;  even  if,  in  such  a  case  as  this, 
he  could  be  altogether  so  relieved;  and  it  is  quite  plain 
that  there  was  no  intention  on  the  part  of  either  party  that 
he  should  be  relieved  of  all  obligation  in  that  respect. 

I  would  restore  the  order  of  the  Commissioner,  whose 
great  experience  in  mining  matters  gives  much  weight  to 
his  rulings.      _ 

Appeal  dismissed  with  costs,  Meredith,  J.A.,  dissenting. 
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Hon.  Me.  Justice  Middleton.  February  17th,  1912. 

HEWITT  ALLAN  CO.  v.  ADAMS. 

3  O.  W.  N.  750. 

Injunction  ~  Interim  —  Motion  by  Plaintiff  for  an  Injunction 
Restraining  Defendant  from  Disposing  of  Certain  Hay  until 
Trial  —  Middleton,  J.,  held  Damages  to  he  Proper  Remedy, 

J.  Grayson  Smith,  for  the  plaintiflf's  motion. 
W.  E.  Raney,  K.C.,  for  the  defendant,  contra. 

Hon.  Mr.  Justice  Middleton: — Upon  further  consid- 
eration, I  can  see  no  reason  to  change  my  mind.  The  case 
appears  to  me  to  be  one  in  which  damage's  are  the  appropriate 
remedy,  and  that  there  is  no  title  in  the  plaintfff  to  the 
specific  hay.  So  that  the  parties  may  not  be  prejudiced,  I 
do  not  now  determine  this,  and  enlarge  the  motion  to  the 
trial,  which,  as  arranged  and  as  now  directed,  is  to  take 
place  at  the  Brockville  sittings  on  12th  March — ^and  make 
no  order  meanwhile. 


Master  in  Chambers.  February  21st,  1912. 

CRUCIBLE  STEEL  CO.  v.  FFOLKES. 

3  O.  W.  N.  750. 

Judgment  Debtor  —  Examination  of  Transferee  of  Land  in  Manitoba 
— Transferer  Declined  to  Give  Evidence  —  Motion  for  Pull 
Discovery  —  Construction  of  Con.  Rule  90S  —  Lands  not 
Exigible  under  Execution  Issued  in  Ontario  —  No  Evidence 
that  it  was  Exigible  under  Laws  of  Manitoba — Motion  Dismissed. 

The  plaintiffs,  as  judgment  creditors  of  the  defendant, 
obtained  an  order  under  Rule  903,  for  the  examination  of  an 
alleged  transferee  from  the  defendant. 

On  examination  it  appeared  that  the  only  transfer  was 
of  land  in  Manitoba.  As  to  this  the  transferee  declined  to  give 
any  evidence,  alleging  that  it  is  not  ^^  exigible  under  execu- 
tion*^ within  the  meaning  of  the  Rule.  The  plaintiffs  have 
moved  to  have  him  ordered  to  make  full  discovery. 
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Harcourt  Ferguson,  for  the  motion. 
J.  H.  Spence,  contra. 

Cabtwright,  K.C,  Master: — ^There  was  no  contention 
that  land  in  Manitoba  is  exigible  under  an  execution  issued 
in  Ontario.  Xor  is  there  any  evidence  that  it  is  exigible  in 
such  a  case  under  the  laws  of  Manitoba.  On  this  short 
groimd  the  motion  fails  and  must  be  dismissed  with  costs, 
fixed  at  $20.    See  Canadian  v.  Wheeler,  3  0.  L.  R.  210. 

While  Bule  903  is,  no  doubt,  to  be  construed  so  as  to 
advance  the  remedy  (see  Oowans  v.  Bamett,  12  P.  R.  330), 
yet  this  is  only  to  be  done  so  far  as  the  fair  meaning  of  the 
words  will  permit.  To  carry  it  to  the  length  now  suggested 
would  be  legislation  and  not  merely  interpretation. 


Master  in  Chambers.  February  21st,  1912. 

GUEST  V.  LINDEX. 

3  O.  W.  N.  750. 

Mechanics'  Lien  —  Proceeding  to  Enforce  —  Defendant  Failed  to 
Appeal  —  Motion  to  Set  Aside  Judgment  of  O^cial  Referee 
DismisBed  hy  Master-in-Chamhers  —  No  Jurisdiction  to  Set 
Aside  Judgment— Con.  Rules  42  (i7d),  778. 

This  is  a  proceeding  under  the  Mechanics'  Lien  Act,  in 
which  a  motion  is  made  by  the  defendant  to  set  aside  a 
judgment  given  by  an  OflScial  Referee  on  a  trial  before  him 
at  which  the  defendant  did  not  appear. 

T.  Hislop,  for  the  motion. 
R.  D.  Moorhead,  contra. 

Cartwright,  K.C,  Master: — It  was  objected  that  I  had 
no  jurisdiction  to  entertain  the  motion.  Rule  42  defines  the 
powers  of  the  Master  in  Chambers,  and  clause  (d)  of  sub- 
sec.  17  of  that  Rule  excepts  from  his  jurisdiction  "staying 
proceedings  after  verdict  or  on  judgment  after  trial  or  hear- 
ing before  a  Judge.''  No  mention  is  made  of  setting  aside 
such   a  judgment  in   any  case,  even  by  consent.     If  the 
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defendant  here  has  any  remedy,  it  would  seem  to  be  under 
Eule  778.  The  power  given  thereby  could  probably  be  exer- 
cised in  a  proper  case  by  the  OflScial  Eeferee.  See  sec.  34 
of  the  Act.  Here  the  ground  of  attack  ia  that  no  written 
notice  of  trial  was  served,  as  required  by  the  Act.  It  will 
be  for  the  Beferee  to  say  whether  it  was,  and,  if  so,  what 
relief  should  be  given  to  the  defendant. 

The  motion  will  be  dismissed  with  costs,  fixed  at  $10,  to 
be  added  to  the  plaintiffs  claim. 


\ 


/- 


THE 

Ontario  Weekly  Reporter 

Vol.  21  TORONTO,  MARCH  21,   1912.  No.  6 

December  6th,  1911. 
MARY  GRIFFITH  v.  GRAND  TRUNK  R\v.  CO. 

S.  C.  R. 

/  ON  APPEAL  FROM  COURT  OF  APPEAL  FOR  ONTARIO. 

yegUgence — Railway  Company — Death  from  Contact  with  Train — 
Ahsence  of  Eye  Witness — No  Warning  at  Crossing — Findings  of 
Jury — Reasonable  Inferences — Botlance  of  Prohahilities. 

About  5.30  on  a  December  afternoon,  G.  left  his  place  of  employ- 
ment to  go  home.  An  hour  later  his  body  was  found  some  350  yards 
east  of  a  crossing  of  the  Grand  Trunk  Railway,  nearly  opposite  his 
house.  There  was  no  witness  of  the  accident,  but  it  was  shewn  on 
the  trial  of  an  action  by  his  widow  and  children,  that  shortly  after 
he  was  last  seen  an  express  train  and  a  passenger  train  had  passed 
each  other  a  little  east  of  the  crossing,  and  there  was  evidence 
shewing  that  the  latter  train  had  not  given  the  statutory  signals 
when  approaching  the  crossing.  The  jury  found  that  G.  was  killed 
by  the  passenger  train,  and  that  his  death  was  due  to  the  negligence 
of  the  latter  in  failing  to  observe  the  statutory  duty  to  whistle  and 
ring  the  bell,  and  negatived  contributory  negligence. 

MiDDLETON,  J.,  17  O.  W.  R.  509.  2  O.  W.  N.  252,  entered  judg- 
ment for  plaintiff  for  $2,000  and  costs  as  awarded  by  the  jury. 

Court  of  Appeal,  19  O.  W.  R.  53,  2  O.  W.  N.  1059,  dismissed 
defendant's'  appeal  with  costs:  Meredith,  J.A„  dissenting,  being  in 
favour  of  granting  a  new  trial. 

Supreme  Court  of  Canada  held,  that  the  jury  were  justified  in 
considering  the  balance  of  probabilities  and  drawing  the  inference 
from  the  circumstances  proved,*  that  the  death  of  G.  was  caused  by 
such  negligence. 

Judgments  of  above  Courts  affirmed. 

An  appeal  by  the  defendants  from  a  judgment  of  the 
Court  of  Appeal  for  Ontario,  19  0.  W.  R.  53,  maintaining 
a  judgment  of  Hon.  Mr.  Justice  Middleton,  17  0.  W. 
R.  509,  in  favour  of  the  plaintiffs  at  the  trial. 

The  material  facts  are  stated  in  the  judgments  previously- 
reported. 

The  appeal  to  the  Supreme  Court  of  Canada  was  heard 
by   Hon.   Sir   Charles   Fitzpatrick,   C.J.C,   Hon.   Mr. 
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Justice  Idinoton,  Hon.   Mr.  Justice  Duff,  Hon.  Mr. 
Justice  Anqlin,  and  Hon.  Mr.  Justice  Brodeur. 

D.  L.  McCarthy,  K.C.,  for  the  appellants. 
W.  M.  MeClemont,  for  the  respondents. 

Hon.  Sir  Charles  Fitzpatrick,  C.J,C.  : — ^Assuming 
that  GriflBth  was  run  down,  as  found  by  the  trial  Judge,  at 
the  level  crossing  on  Kenilworth  avenue,  he  was  there  in 
the  exercise  of  his  right  to  cross  the  railway  at  a  place  made 
and  provided  by  the  company  for  that  purpose.  A  train 
of  cars  comes  to  the  same  place  with  a  right  to  cross  that 
highway,  subject,  however,  to  the  statutory  duty  of  observ- 
ing certain  precautions  with  respect  to  the  use  of  the  bell 
and  whistle.  There  was  failure  to  perform  that  statutory 
duty.  The  bell  was  not  rung  and  an  accident  resulting  in 
the  death  of  the  deceased  happened.  There  can  be  no  doubt 
that,  on  these  facts,  a  jury  might  say  that  negligence  on  the 
part  of  the  company  ought  to  be  inferred.  Orand  Trunk 
Rtr.  Co.  V.  Hainer,  36  S.  C.  R.  180 ;  North  Eastern  Rw.  Co. 
V.  Wattless,  L.  R.  7  H.  L.  12. 

The  answer  of  the  company  is  that  the  deceased  was 
also  guilty  of  negligence  in  that  he  failed  to  take  the  pre- 
cautions which  ordinary  prudence  suggested  as  he  approached 
this  admittedly  dangerous  place.  For  twenty-five  yards 
before  reaching  the  track,  Griffith,  whose  duty  it  wa$  in 
tlie  circumstances  to  exercise  reasonable  care,  was  in  full 
view  of  the  track  and  could  see  and  hear  the  train  approach- 
ing, if  he  was  alert  as  he  should  have  been.  It  is  quite  true 
that  the  approaching  train  might  have  been  seen  by  the 
deceased  as  he  came  to  the  track,  if  there  was  no  obstruc- 
tion, and  the  noise  of  the  train  might  have  given  him  warn- 
ing if  nothing  interfered.  But  the  train  which  caused  the  acci- 
dent was,  as  I  read  the  evidence,  shut  out  from  his  view  by  a 
freight  train  going  the  opposite  way — the  track  being  double 
at  this  point — and  the  noise  of  the  train  approaching  the 
crossing,  and  whicli  admittedly  caused  the  accident,  might 
well  be  confounded  with  that  made  by  the  train  going  in 
the  .other  direction  and  from  which  latter  there  was  no 
danger  to  apprehend.  Under  these  circumstances,  the  ques- 
tion is:  Ought  the  jury  to  infer,  as  they  did,  that  the  acci- 
dent was  caused  by  the  absence  of  the  statutory  signal,  rather 
than  bv  the  failure,  on  the  part  of  the  deceased,  to  distin- 
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giiish,  in  the  confusion  of  noises  caused  by  both  trains,  some- 
thing to  warn  him  of  the  approaching  train,  and  which 
warning  he  failed  to  observe?  I  think,  that  in  view  of  the 
opinions  expressed  in  the  Slattery  Case,  3  A.  C.  1155,  we 
would  not  be  justified  in  interfering  with  the  verdict.  In  a 
note  referring  to  that  case,  Sir  F.  Pollock  goes  so  far  as  to 
say  "that  Their  Lordships  did  not  conceal  their  opinion 
that  the  verdict  was  a  perverse  one.''  I  do  not  think  that 
such  criticism  might  fairly  be  applied  to  the  verdict  in  the 
present  case. 

I  would  dismiss  the  appeal  with  costs. 

Hon.  Mr.  Justice  Idington  : — There  was  such  evidence 
of  facts  and  circumstances  tending  to  prove  the  respondents' 
cause  that  they  were  entitled  to  have  it  submitted  to  the  jury. 

It  is  not  necessary  in  any  such  case  to  have  the  evi- 
dence adduced  demonstrate  that  a  jury  must  find  a  verdict. 

In  the  great  majority  of  cases  similar  to  this,  men  may 
reasonably  differ  in  regard  to  the  conclusion  to  be  reached. 

We  are  asked  to  make  a  ruling  in  this  case  that  would 
absolutely  prevent  recovery  in  any  accident  case  unless  it 
was  supported  by  the  evidence  of  eye  witnesses. 

I  do  not  say  that  counsel  presenting  his  case  fairly  as 
usual,  in  so  many  words  asks  us  so  to  rule. 

But  I  do  say,  that  the  logical  result  founded  upon  the 
various  arguments  put  forward  would  lead  to  such  a  result. 

No  one  who  has  heard  or  read  many  of  these  cases  aris- 
ing from  some  person  having  been  killed  at  a  railway  cross- 
ing can  fail  to  have  often  doubted  whether  or  not  under  the 
given  circumstances  in  which  the  deceased  person  was  placed 
at  the  time  of  the  accident,  he  or  she  would  have  heard  the 
statutory  warning  if  given.  It  may  in  a  small  percentage 
of  such  cases  be  that  the  person  killed  was  stone  deaf  or 
hopelessly  drunk  and  from  that  or  other  like  proof,  Courts 
and  juries  would  be  debarred  from  drawing  the  inferences 
they  do  draw  in  such  cases. 

Assuming  the  person  killed  possessed  of  the  ordinary 
human  faculties  and  of  the  reason  and  sense  springing  from 
the  use  of  such  faculties,  Courts  and  juries  do  infer  the 
use  thereof  has  been  made,  as  a  matter  of  self-preservation. 

Given  the  proof  that  no  statutory  warning  was  given, 
they  go  a  step  further  and  infer  that  if  such  warnings  had 
been  given,  the  needed  care  would  have  been  taken,  and  the 
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accident  have  been  averted.  I  may  doubt  in  any  such  case 
i?  the  absolute  truth  has  been  reached.  However,  I  can  see 
nothing  wrong  in  law  or  sense  in  that  mode  of  reasoning. 

In  this  case  where  the  man  killed  was  one  who,  as  a 
matter  of  precaution,  habitually  took  a  longer  road  than  he 
might,  and  thus  sp^nt  daily  twenty  minutes  more  than  his 
neighbouring  fellow-workmen,  in  going  to  and  returning 
from  his  work,  this  mode  of  reasoning  seems  particularly  apt. 
.  I  was  a  member  of  this  Court  when  we  dismissed  the 
appeal  in  the  Hainer  Case,  36  S.  C.  H.  1*80,  and  I  certainly 
think  this  well  within  what  was  decided  there. 

No  two  cases  will  ever  present  exactly  the  same  facts  and 
circumstances. 

The  same  confusion  arising  from  coming  and  passing 
trains  must  have  operated  there  as  here.  The  unfortunates 
in  either  case  might  not  in  fact  have  been  any  better  off  had 
the  law  been  observed. 

Human  insight  is  so  limited  that  reaching  absolute  truth 
in  regard  to  anything  in  everyday  life  relating  to  any  acci- 
dent is  almost  impossible.  We  must  strive  to  reach  as  near 
•  as  we  can  to  the  truth  without  being  either  too  self-confi- 
dent or  bold  and  presuming  too  much  or  conjuring  up  as 
timid  men  do  sometimes,  more  or  less  shadowy  doubts  to 
avoid  responsibility. 

This  case  seems  to  have  been  most  fairly  tried  and  I  can 
see  no  reason  to  complain  of  the  result  reached. 

I  am  glad  to  find  from  the  learned  trial  Judge's  charge 
there  was  no  appeal  to  passion  or  prejudice. 

I  agree  in  the  mode  of  reasoning  which  several  learned 
Judges  supporting  the  verdict  and  judgment  have  applied 
to  the  case. 

I  should  not  indeed  have  added  a  word  but  for  the 
strong  argument  made  for  appellant  and  for  support  of 
which,  I  think,  expressions  here  and  there  of  high  legal 
authorities  can  easily  be  found,  but  which  are  not  main- 
tained by  the  great  general  mass  of  authoritative  decisions 
on  the  subject. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Hon.  Mr.  Justice  Duff: — The  body  of  the  deceased 
James  A.  Griffith  was  found  beside  the  railway  track  of  the 
appellants,  the  Grand  Trunk  Railway  Company,  near  Ham- 
ilton, about  an  hour  after  he  left  his  place  of  work  for  his 
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home  on  the  evening  of  the  29th  December,  1909.  At  the 
trial  of  the  action  (brought  by  the  respondents,  Griffith's 
widow  and  children),  out  of  which  the  appeal  arises,  the  jury 
found  that  he  had  been  run  down  by  an  eastbound  passenger 
train  of  the  appellants  at  the  Kenilworth  avenue  crossing 
about  350  yards  west  of  the  place  where  his  body  was  found 
and  that  the  accident  was  due  to  the  negligence  of  the  appel- 
lants' servants  in  not  giving  the  statutory  signals  as  the 
train  approached  the  crossing.  It  is  not  denied  that  Griffith's 
death  was  due- to  his  being  sti'uck  by  the  train  in  question, 
but  the  verdict  is  impea/^hed  in  two  respects :  1st,  That  there 
is  no  evidence  properly  leading  to  the  conclusion  that  Griffith 
was  at  the  crossing  when  he  was  struck  down;  and  2nd, 
there  was  none  from  which  the  jury  could  determine  with 
any  reasonable  certainty  that  Griffith  came  into  collision 
with  the  train  as  the  result  of  this  default  on  the  pari;  of 
{he  company's  servants. 

It  will  be  convenient  to  deal  first  with  the  second  ground 
of  appeal  and  for  the  purpose  of  dealing  with  it  I  shall 
assume  that  Griffith  was  crossing  the  track  at  Kenilworih 
avenue,  when  he  met  his  death ;  and  that  as  the  eastbound 
train  approached  the  highway  the  bell  of  the  locomotive  was 
not  ringing  as  the  statute  requires.  The  question  arising 
on  this  topic  is  whether  the  plaintiff  has  shewn  facts  which 
justify  the  inference  that  Griffith's  presence  on  the  east- 
bound  track  at  the  moment  he  was  struck  by  the  train  was 
due  to  the  fact  that  the  statutory  signal  referred  to  was  not 
given  ? 

Before  examining  the  facts  with  a  view  to  answering 
this  question  there  are  two  general  observations  which  I 
think  ought  to  be  made.  The  first  of  them  is  this.  When 
a  plaintiff  in  such  a  case  as  this  proves  facts  justifying  the 
conclusion  that  the  default  of  the  defendant  has  materially 
contributed  to  the  accident  in  the  sense  that  without  that 
default  the  accident  would  not  have  happened,  he  thereby 
establishes  a  prima  facie  case — ^unless  the  facts  disclosed 
fairly  and  reasonably  viewed  make  it  impossible  in  the  ab- 
sence of  further  evidence  to  escape  the  conclusion  that  the 
negligence  of  the  injured  person  has  also  been  a  factor  in 
giving  rise  to  the  harm  complained  of. 

I  dwell  upon  this  because  I  think  the  able  and  interest- 
ing argument  of  Mr.  McCarthy  did  to  some  extent  involve 
the  fallacious  assumption  that  the  plaintiff  must  as  a  neces- 
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fiary  element  in  his  case  exclude  the  hypothesis  of  the  vic- 
tim's contributory  negligence.  The  plaintiff  must  fail  if 
he  cannot  connect  the  injury  complained  of  with  the  defend- 
ants' negligence  without  at  the  same  time  proving  facts 
which  no  reasonable  tribunal  could  hold  to  be  consistent 
with  the  absence  of  contributory  negligence  on  the  part  of 
the  victim;  but  he  is  entitled  to  succeed  if  he  convinces  the 
jury  on  facts  reasonably  leading  to  that  conclusion  that  tlie 
defendants'  negligence  has  materially  contributed  to  the 
mishap^  and  if  at  the  same  time  the  jury  may  reasonably 
find^  and  do  find^  that  the  defendants  have  failed  to  dis- 
charge the  oi^us  placed  on  them  to  shew  that  there  has  been 
such  contributory  negligence.  This  appears  to  me  to  be 
quite  conclusively  demonstrated  by  the  judgment  of  Ix)rd 
Watson  in  the  Wakelin  Case,  12  A.  C.  41,  in  which  Lord 
Blackburn  concurred,  and  by  the  judgment  in  the  Slattery 
Case,  3  App.  Cas.  1155,  which  Lord  Watson  mentions;  and 
I  think  there  is  nothing  in  the  decision  in  that  case  incon- 
sistent with  it. 

I  will  not  put  in  my  own  words^  the  second  observation ; 
but  will  quote  words  of  the  Lord  Chancellor  in  Richard  v. 
Astley,  [1911]  A.  C.  678:— 

« 

^*  It  is,  of  course,  impossible  to  lay  down  in  words  any 
scale  or  standard  by  which  you  can  measure  the  degree  of 
proof  which  will  suffice  to  support  a  particular  conclusion 
of  fact.  The  applicant  must  prove  his  case.'  This  does  not 
mean  that  he  must  demonstrate  his  case.  If  the  more  prob- 
able conclusion  is  that  for  which  he  contends,  and  there  is 
anything  pointing  to  it,  then  there  is  evidence  for  a  Court 
to  act  upon.  Any  conclusion  short  of  certainty  may  be  mis- 
called conjecture  or  surmise,  but  Courts,  like  individuals, 
habitually  act  upon  a  balance  of  probabilities." 

It  is  quite  unnecessary,  doubtless,  to  say  so — but  if  it 
should  be  supposed  that  the  principle  thus  stated  by  the 
Lord  Chancellor  involves  any  new  departure  all  doubts  on 
that  point  may  be  allayed  by  referring  to  Lord  Cairns'  judg- 
ment in  the  Slattery  Case,  3  A.  C.  1155,  at  pp.  1166  and  1167, 
Lord  Selborne's  judgment  in  the  same  case,  at  pp.  1190  and 
1191,  and  Lord  O'Hagan's  judgment  at  p.  1184;  to  the 
judgments  of  Lord  Esher,  Ix)pes  and  Kay,  L.JJ.,  Smith  v. 
South  Eastern  Rw.  Co.,  [1896]  1  Q.  B.  at  pp.'  183, 
185  and  188;  Lord  Herschell  in  Peart  v.  Grand  Trunk  Rii\ 
Co.,  [1908]  A.  C.  260,  as  well  as  to  the  judgments  of  the 
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Judicial  Committee  of  the  Privy  Council  in  McArthur  v. 
Dominion  Cartridge  Co.,  [1905]  A.  C.  72',  (Lord  Mac- 
naghten),  at  p.  76,  and  in  King  v.  Toronto  Rw.  Co,,  C.  K. 
[1908]  A.  C.  326,  (Lord  Atkinson),  at  p.  242  et  seq. 

In  this  case  the  relevant  facts  in  evidence  are — ^I  am  pro- 
ceeding on  the  assumption  abpve  mentioned — ^that  there  were 
two  tracks  at  the  crossing  in  question;  that  at  the  time  the 
accident  occurred,  about  ^  5  o'clock  of  a  December  evening, 
two  trains  were  approaching  the  crossing,  one  eastbound  on 
the  south  track,  and  the  other  westbound  on  the  north  track, 
and  these  trains  met  and  passed  each  other  almost  immedi- 
ately after  the  eastbound  train  had  cleared  the  crossing;  on 
the  train  approaching  from  the  east  the  bell  was  ringing, 
on  the  other  the  bell  was  not  ringing.  It  is  important  to 
add  that  as  Griffith  walking  south  came  to  the  railway  line 
his  view  towards  the  west  would  be  cut  oflf  by  a  high  fence 
until  he  reached  a  point  twenty-five  yards  north  of  the  line 
and  that  after  reaching  that  point  his  vision  towards  both 
the  right  and  the  left  was  unobstructed.  The  first  question 
we  have  to  decide  is  whether  from  this  state  of  facts  the 
conclusion  could  fairly  be  deduced  that  the  accident  would 
not  have  happened  if  the  bell  had  been  rung. 

I  think  the  jury  might  properly  consider  that  as  Griffith 
approached  the  crossing  he  would  see  the  westbound  freight 
train  and  hear  its  bell,  and  that  until  he  passed  the  fence 
on  his  right  he  could  not  see  the  eastbound  passenger  train; 
and  that  hearing  no  bell  from  the  west  he  would  be  thrown 
off  his  guard  in  respect  of  trains  approaching  from  that  side 
and  would  naturally  give  his  attention  exclusively  to  the 
train  he  both  saw  and  heard  on  his  left. 

It  is  clear  that  if  after  Griffith  had  passed  the  fence  which 
was  on  his  right  he  had  glanced  along  the  line  westward 
from  that  side  of  the  crossing  he  must  have  seen  the  east- 
bound  train;  and  on  the  hypothesis  that  he  did  so,  it  is 
equally  clear  it  would  be  impossible  to  justify  the  conclu- 
sion that  failure  to  ring  the  bell  had  anything  to  do  with 
Griffith's  death.  If  the  deceased  saw  the  passenger  train  and 
either  rashly  attempted  to  cross  in  front  of- it  or  was  led  to 
attempt  to  cross  by  his  own  error  in  miscalculating  the  posi- 
tion or  speed  of  the  train — in  either  case  there  could  be  no 
ground  for  connecting  the  failure  to  ring  the  bell  with  the 
accident;  and  the  important  question  appears  to  be  whether 
the  jury  could  properly  infer  that  the  eastbound  train  was 


312  TEE   ONTARIO  WEEKLY  REPORTER.        [voL.  21 

not  observed  by  the  deceased  until,  at  all  events,  it  was  too 
late  to  enable  him  to  save  himself.  I  think  they  might  do 
BO.  I  think  they  might  properly  consider  that  in  the  cir- 
cumstances hearing  no  bell  from  the  east  and  having  his 
virion  in  that  direction  obstructed  by  the  fence  on  that  side 
while  the  freight  train  at  the^  same  time  was  in  full  view 
west  of  the  crossing,  he  not  unnaturally  might  and  probably 
did  proceed  without  thought  of  possible  danger  from  the 
opposite  direction. 

The  other  hypothesis — that  seeing  the  eastbound  train 
he  was  led  into  attempting  to  cross  by  an  error  of  judgment 
as  to  the  position  or  speed  of  the  train  might  no  doubt,  con- 
sidered in  itself,  be  a  possible  explanation  of  what  occurred. 
But  I  do  not  think  the  examination  of  these  two  possible 
hypotheses  could  properly  be  withdrawn  from  the  jury.  They 
presented  a  question  for  the  jury  in  my  opinion  for  this 
reason.  The  first  proceeds  upon  the  theory  that  happened 
which  in  the  ordinary  course  of  events  would  be  likely  to 
happen  as  the  result  of  the  failure  to  ring  the  bell  assuming 
Griffith  to  have  acted  in  a  way  in  which,  according  to  com- 
mon experience,  the  jury  might  reasonably  consider  it 
unlikely  that  an  ordinary  person  having  experience  of  the 
railway  practice  respecting  signals  for  highway  crossings 
would  act.  The  other  involves  the  assumption  that  Griffith 
acted  in  a  way  in  which  the  jury  might  properly  think  only 
a  very  rash  man  would  act.  I  think  the  plaintiff  having 
thus  connected  the  accident  with  the  fault  of  the  defendants, 
proving  such  negligence  on  their  part  as  was  calculated  ac- 
cording to  the  common  course  of  experience  to  result  in 
just  such  an  eventuality  as  that  which  happened,  in  fact, 
it  was  for  the  jury  to  consider  the  weight  of  any  suggestion 
that  the  victim  brought  disaster  upon  himself  by  an  attempt 
to  do  something  in  itself  extraordinary,  or  something  which 
in  the  particular  circumstances  the  jury  would  be  entitled  to 
think  an  ordinary  person  would  be  unlikely  to  do.  The 
plaint ifl[\s  case  appears  to  be  in  that  position  and  that  I 
think  is  sufficient  to  bring  it  within  the  principle  stated  by 
the  Lord  Chancellor  and  already  quoted. 

Each  of  the  cases  referred  to  above  affords  an  illustra- 
tion of  this  method  of  dealing  with  such  questions.  In 
Slattery's  case  the  victim  had  been  killed  while  attempting 
to  pass  in  front  of  a  train  which  he  could  not  have  failed 
to  see  if  lie  had  looked  in  the  direction  from  which  it  was 
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approaching.     Nobody  knew  whether  he  saw  the  train  or 
not.     There  was  evidence  from  which  the  jury  might  have 
inferred  that  he  knew  it  was  the  practice  of  trains  before 
passing  the  locality  in  question  to  give  warning  of  their 
approach  by  whistling  and  there  was  evidence  that  at  the 
moment  of  crossing  he  was  in  a  preoccupied  state  of  mind. 
The  majority  of  the  Law  Lords  held  it  to  be  a  question 
for  the  jury  whether  he  was  put  off  his  guard  by  the  failure 
of  the  train  to  whistle  or  whether  on  the  other  hand  he  saw 
the  train,  but  rashly  or  through  excusable  error  of  judgment 
attempted  to  pass  before  it.    In  Smith  v.  South  Eastern  Rw. 
Co..  [1896]   1  Q.  B.  178,  nobody  knew  whether  the  victim 
had  or  had  not  seen  the  train  which  ran  him  down;  but 
the  practice  was  (as  the  man  w"ho  was  killed  might  be  sup- 
posed to  know),  that  when  a  train  was  approaching  the* 
crossing  at  which  the  accident  occurred -the  gate-keeper  stood 
there  and  informed  the  driver  by  signal  whether  or  not  the 
line  was  clear ;  and  the  train  which  caused  the  death  of  the 
victim  passed  the   crossing  immediately  after  he  had  left 
the  gate-keeper  sitting  in  his  cottage.     It  was  considered 
by  the  Court  of  Appeal  that  from  these  circumstances  the 
jury  might  infer  that  the  victim  liad  been  led  into  a  sense  of 
security  by  his  knowledge  that  the  gate-keeper  was  not  at 
his  accustomed  post  when  a  train  was  about  to  pass,  and 
that  he  had  not  seen  the  train  until  it  was  too  late  to  escape. 
In  King  v.  Toronto  Rw.  Co,,  C.  B.,  [1908]  A.  C.  326,  there 
iii  another  example   of   a  similar  mode   of  reasoning.     In 
Domiuion    Cartridge   Co.   v.   McArthur,    [l^^^l    A.   C.    72f, 
the  injury  complained  of  arose  from  an  explosion  in  a  cart- 
ridge factory.    One  of  the  machines  had  defects  which  might 
have  been  expected  to  lead  to  such  an  explosion,  notwith- 
standing the  absence  of  any  carelessness  on  the  part  of  the 
victim  who  at  the  time  of  the  explosion  was  engaged  in 
working  it.     There  was  no  suggestion  of  negligence  on  liis 
part,  and  it  was  held  to  be  a  proper  inference  that  the  explo- 
sion arose  from  the  defects   proved.     I  may  add  that  in 
Crouch   V.    Pere   Marquette,  S.   C.    R.        ?     ,   recently 

decided  in  this  Court  (where  it  was  shewn  that  the  signals 
given  by  a  train  approaching  a  highway  were  calculated  to 
mislead  and  that  the  signpost  had  been  removed  from  the 
crossing),  it  was  held  that  the  jury  might  infer  that  the 
death  of  the  victim,  a  traveller  on  the  highway,  was  due 
to  his  being  misled  by  the  signals  or  deceived  as  to  the 
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part  at  which  the  track  crossed  the  highway;  and  that  it 
was  for  them  to  say  whether  the  rival  suggestion  that  the 
victim's  horse  had  taken  fright  when  approaching  the  rail- 
way line  was  to  be  accepted  or  rejected. 

If  the  jury  considered  the  weight  of  probability  to  favour 
the  conclusion  that  Griffiths  did  not  see  the  passenger  train 
in  time  to  escape  it,  then  it  seems  clear  that  the  question  of 
contributory  negligence  could  not  be  withdrawn  from  the 
jury.  The  considerations  to  which  the  majority  of  the  Law 
Lords  give  effect  in  Slattery's  case  and  which  prevailed  in 
Smith  V.  South  Eastern  Rw.  Co,,  [1896]  1  Q.  B.  178,  and 
in  King'y,  Toronto  Rw.  Co,,  C.  R.,  [1908]  A.  C.  326,  appear 
to  be  entirely  applicable. 

I  quote  in  exteuso  two  passages  from  the  judgments  in 
Smith  V.  South  Eastern  Rw,  Co,,  [1896]  1,  Q.  B.  178. 
At  pp.  185  and  186,  Lopes,  L.J.,  says: — 

"  Then  it  was  said  that  this  case  fell  within  the  authority 
of  Wakelin  v.  London  <t  South  Western  Ru\  Co.,  12  A.  C.  41, 
because  the  circumstances  under  which  the  deceased  came 
by  his  death  were  not  known,  and  that  the  evidence  given  for 
the  plaintiff  was  at  the  best  equally  consistent  with  the 
death  of  the  plaintiff's  husband  having  been  caused  by  his 
own  negligence  as  with  its  having  been  caused  by  the  defend- 
ants' negligence.  It  was  said  that  the  train  carried  lights, 
that  it  could  be  seen  more  than  600  yards  off,  and  that  the 
driver  sounded  his  whistle;  and,  therefore,  that  the  deceased 
man  must  have  been  guilty  of  contributory  negligence  by 
reason  of  the  reckless  wav  in  which  he  crossed  the  line.  Of 
course,  if  that  could  be  established,  the  argument  which  the 
defendants*  counsel  based  upon  Wah'eliti  v,  London  d-  South 
Western  Rw,  Co.,  12  A.  C.  41,  miglit  be  sustained.  The 
question  is  whether  on  this  point  the  case  could  have  been 
withdrawn  from  the  jury.  Can  it  be  said  that  the  evidence 
was  equally  consistent  with  the  view  that  the  death  of  the 
plaintiff's  husband  was  caused  by  his  own  negligence  as  with 
the  view  that  it  was  caused  by  the  defendants'  negligence? 
1  have  felt  some  difficulty  on  this  point :  but  on  considera- 
tion the  case  strikes  me  in  this  way.  The  deceased  appears 
to  have  known  the  crossing  and  the  i)raotiee  there  with 
regard  to  the  signalling  of  trains.  Was  it  not  a  question 
for  the  jury  whether  the  deceased,  finding  that  the  signal- 
man remained  sitting  at  his  lodge  and  was  making  no  at- 
tempt to  signal  any  approaching  train,  might  not  reasonably 
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have  supposed  that  he  could  safely  cross  the  rails  without 
taking  the  precaution  of-  looking  up  and  down  the  line  or 
listening  for  the  whistle  of  a  train  ?  On  consideration  I  have 
come  to  the  conclusion  that  on  this  question  there  was  evi- 
dence for  the  jury,  and,  if  I  had  been  trying  the  case,  I  do 
not  think  I  could  have  withdrawn  it  from  them.'^ 

The  observations  of  Lord  Esher,  at  pp.  183  and  184,  are 
to  the  same  effect: — 

"  The  deceased  man  lived  in  the  neighbourhood,  and  had 
been  at  the  crossing  on  previous  occasions.  I  think  there 
was  evidence  from  which  the  jury  might  infer  that  he  knew 
that  Judges  had  to  perform  the  services  which  I  have  men- 
tioned for  the  company,  whenever  a  train  was  passing  over 
the  crossing;  and,  that  being  so,  they  might  on  the  evidence, 
take  the  view  that,  under  the  circumstances,  it  was  not  a 
want  of  reasonable  care  on  the  part  of  the  deceased  to  pre- 
sume that,  as  Judges  remained  in  his  house,  no  train  was 
coming,  and,  therefore,  he  might  go  over  the  crossing  in 
safety  without  taking  the  precaution  of  looking  up  and  dovvn 
the  line,  or  any  other  such  precaution  as  might  otlierwise 
be  necessary.  If  that  be  so,  there  was  evidence  for  the  jury 
upon  the  question  whether  there  was  any  want  of  reasonable 
care  on  his  part.  In  saying  this,  I  think,  I  am  acting  on  the 
view  expressed  by  Lord  Cairns  in  the  case  of  Dublin,  ^Yick' 
low  &  Wexford  Rw.  Co.  v.  Slattery,  3  A.  C.  1155.  He  seems 
in  that  case  to  have  thought  that,  if  a  man  had  a  right  to 
suppose  from  his  knowledge  of  the  practice  at  the  station 
that  an  approaching  train '  would  whistle,  the  jury  might 
come  to  the  conclusion  that  the  absence  of  whistling  had 
thrown  him  off  his  guard,  and  had  produced  in  him  a  state 
of  mind  in  which  he  might  not  unreasonably  suppose  that  it 
was  unnecessary  for  him  to  look  out  before  crossing  to  see 
whether  a  train  was  coming.  So  here,  I  think,  in  the  case  of 
a  man  who  knew  the  practice  at  the  crossing,  the  jury  might 
say  that  the  fact  that  the  signalman  remained  in  his  house 
produced  in  his  mind  a  sense  of  security  which  would  pre- 
vent its  being  a  want  of  reasonable  care  not  to  look  up  and 
down  the  line  to  see  whether  a  train  was  coming.  Therefore, 
without  entering  into  all  the  questions  which  have  been  dis- 
cussed during  the  argument,  I  tliink  the  consideration? 
which  I  have  mentioned  are  sufficient  to  determine  this  case, 
and  to  entitle  the  Judge  at  the  trial  to  deoline  to  withdraw 
the  case  from  the  jury." 
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The  remaining  question  stands  thus.  There  was  evi- 
dence from  which  the  jury  might  conclude  that  Griffith 
habitually  avoided  the  railway.  There  is  no  reason  for  sup- 
posing that  on  the  occasion  in  question  he  did  not  follow  his 
usual  practice  except  the  fact  that  liis  body  was  found  a 
considerable  distance  from  the  crossing.  I  think  the  ques- 
tion whether  the  situation  of  the  body  was  so  inconsistent 
with  the  supposition  that  he  was  on  the  crossing  when  he 
was  struck  as  to  lead  to  the  inference  that  he  was  killed 
while  walking  on  the  track  or  to  leave  the  whole  matter  too 
doubtful  to  justify  any  conclusion  upon  it  was  a  question  of 
fact,  which  could  not  be  withdrawn  from  the  jury;  and,  I 
think  it  is  quite  impossible  to  say  that  their  verdict  on  this 
point  was  an  unreasonable  one. 

Hox.  Mr.  Justice  Anglin  :---The  defendants  appeal 
from  the  judgment  of  the  Court  of  Appeal  for  Ontario  up- 
holding a  verdict  against  them  for  damages  for  the  death  of 
the  plaintiff's  husband.  The  plaintiff's  case  is  that,  while 
lawfully  crossing  the  defendants'  railway  track  on  Kenil- 
worth  avenue  in  the  city  of  Hamilton^  in  returning  from  his 
work  to  his  home  on  the  evening  of  the  29th  December,  1909, 
her  husband  was  struck  and  killed  bv  a  train  of  the  defend- 
ant  company,  which  had  failed  to  give  the  requisite  statutory 
warning  of  its  approach,  and  that  this  omission  of  duty  was 
the  cause  of  the  accident. 

At  the  trial  and  in  the  Court  of  Appeal  the  defendants 
contended  that  it  was  not  established  by  the  evidence  whether 
the  deceased  liad  been  killed  by  the  train  in  question  or  by  a 
train  which  had  gone  over  the  crossing  shortly  before,  as 
to  which  no  proof  of  breach  of  statutory  duty  had  been  given. 
The  jury  found  against  the  appellants  upon  this  point:  the 
Court  of  Appeal  confirmed  the  finding;  and  it  was  expressly 
accepted  by  counsel  for  the  appellants  at  bar  in  this  Court. 

In  support  of  their  appeal  the  defendants  now  take  two 
grounds:  first,  tliat  there  was  no  evidence  to  sustain  the 
finding  that  the  deceased  when  struck  by  the  train  was  on 
the  highway  crossing;  and  second,  that,  although  the  omis- 
sion of  the  statutory  signal  had  been  proved,  upon  the  evi- 
dence it  was  a  mere  surmise  or  conjecture  and  not  a  legiti- 
mate inference  that  this  was  the  cause  of  the  accident. 

There  was  no  eye  witness  of  the  accident.  The  train 
wliich  must  now  be  taken  to  have  struck  the  deceased  was 
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travelling  in  an  easterly  ^direction.  His  body  was  found 
some  350  yards  to  the  east  of  Kenilworth  avenue  crossing; 
his  dinner-can  and  a  mitten  were  picked  up  some  fifty 
yards  farther  west  than  the  body,  and  at  the  latter  point 
there  were  also  found  traces  of  blood  aild  hair  upon  the 
rails.  There  is  no  evidence  of  any  indicia  of  the  accident 
nearer  to  the  crossing.  Several  of  the  plaintiff's  fellow- 
workmen  testified  that  it  was  his  habit  in  returning  to  his 
home  not  to  walk  along  the  railway  as  other  workmen  did, 
but  to  cross  it  at  Kenilworth  avenue.  He  was  never  knowil 
to  have  followed  the  railway  track  in  going  home.  There  was 
some  evidence  by  two  of  his  fellow-workmen,  who,  on  the 
night  in  question,  were  walking  home  along  the  railway 
track,  that,  at  a  point  about  110  yards  to  the  west  of  Kenil- 
worth avenue,  they  were  overtaken  by  the  train  which  killed 
the  deceased,  and  that  looking  up  the  track  they  did  not  see 
any  person  on  the  railway  right  of  way  either  at  the 
crossing  or  beyond  it.  The  plaintiff  also  stated  in  evidence 
that  she  had  warned  her  husband  of  the  danger  of  walking 
upon  the  track  and  that  he  had  assured  her  that  he  never 
did  so.  T,  however,  exclude  this  latter  piece  of  evidence 
from  consideration,  as  I  think  its  admissibility  very  doubtful. 

Having  regard  to  the  other  evidence  to  which  I  have 
alluded  and  to  the  fact  that  it  should  not  be  assumed  that  an 
illegal  act,  such  as  trespassing  upon  the  railway  right  of  way 
would  have  been,  was  committed  by  the  deceased,  would  a 
jury  be  justified  in  inferring  that  he  was  on  the  crossing 
when  struck  by  the  train ;  or  does  the  mere  fact  of  his  body 
being  found  350  yards  east  of  the  crossing  preclude  that  in- 
ference? Had  the  body  been  found  only  a  few  yards  from 
the  crossing  the  jury's  finding  could  not,  I  think,  have  been 
questioned.  That  the  deceased  was  carried  some  distance 
by  the  engine  is  manifest  from  the  fact  that  his  can  and 
mitten  were  found  50  yards  nearer  to  the  crossing  than  his 
body.  Tliat  the  bodies  of  men  and  of  animals  struck  by  rail- 
way engines  are  sometimes  carried  by  them  for  considerable 
distances  is  well  known.  There  was  no  evidence  given  of 
anything  in  the  condition  of  the  body  or  in  its  position  with 
regard  to  the  railway  tracks  when  found  which  would  indi- 
cate whether  it  had  or  had  not  been  carried  any  consider- 
able distance.  In  these  circumstances  it  was,  I  think,  for 
the  jury  to  determine  what  weight  should  be  given  to  the 
fact  that  the  body  was  found  where  it  was.    It  was  for  them 
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to  say  whether,  it  being  clear  that'  the  body  had  been  carried 
for  some  distance,  it  was  reasonable  in  the  circumstances  to 
infer  that  it  had  been  carried  the  whole  350  yards.  It  was 
within  their  province  to  decide  wliether  the  inference  that 
the  deceased  had  followed  his  usual  course  in  returning  home 
on  the  night  in  question,  and  that  he  had,  therefore,  been 
struck  on  the  crossing,  was  rendered  unsafe  and  improper 
because  of  the  distance  from  it  at  which  the  body  of  the 
unfortunate  man  was  found.  The  jury  having  drawn  this 
inference,  although  the  case  is  certainly  a  very  close  one,  I 
am  not  prepared  to  say  that  their  finding,  affirmed  by  tlie 
provincial  Court  of  Appeal,  should  now  be  set  aside. 

T'pon  the  second  question  two  considerations  are  prctsod 
on  behalf  of  the  defendants;  first,  Uiat  a  person  coming 
toward  the  crossing,  as  the  deceased  did,  could  have  a  clear 
and  unobstructed  view  of  an  approaching  train  for  25  yards 
before  he  reached  the  rails,  and  that,  had  he  looked  when  al 
that  distance,  or  at  anv  time  thereafter  before  he  crossed 
tracks,  Griffith  could  not  have  failed  to  see  the  train;  it  is, 
therefore,  urged  tliat  his  death  should  be  ascribed  rather  to 
his  failure  to  take  ordinary  care  than  to  the  defendants' 
omipsion  of  their  statutory  duty;  in  the  second  place,  it  is 
said  tliat  the  train,  when  approaching  the  crossing,  was 
ascending  a  grade,  and  that  in  doing  so  the  engine  made  so 
much  noise  that,  as  tlie  phiintiff  herself  says,  it  was  audible 
t«;  her  standing  in  her  doorway  half  a  mile  east  of  the  cross- 
ing; and  she  adds  that  she  also  saw  the  light  from  the  fire- 
box reflected  in  the  escaping  smoke  and  steam.  The  appel- 
lants maintain  that  it  is,  therefore,  a  pure  conjecture  that 
Griffith  would  have  lieard  the  omitted  signal,  had  it  been 
given. 

In  support  of  his  contention  that  the  case  should  have 
been  withdrawn  from  the  jury  Mr.  McCarthy  urged  that  the 
fact  that  the  accident  might  be  attributed  to  failure  of  the 
deceased  to  look  or  listen  before  crossing  the  railway  rend- 
ered it  impossible  for  the  jury  to  find,  except  as  a  mere  guess 
or  surmise,  that  breach  of  duty  on  the  part  of  the  defendants 
was  the  cause  of  the  accident.  The  conduct  of  the  deceased 
is  primarily  of  importance  upon  the  issue  of  contributory 
negligence.  With  that  issue  the  jury  must  deal,  the  burden 
of  proof  being  u}X)n  the  defendants.  It  certainly  cannot  be 
laid  down  as  an  absolute  rule  that  failure  to  look  and  listen 
before  crossing  a  railway  must  in  every  instance  and  in  all 
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circumstances  be  held  to  be  contributor}^  negligence  sufficient 
to  debar  relief.  There  may  be  circumstances  which  wholly 
excuse  that  omission.  That  the  deceased  might  have  been 
in  a  flurried  state  of  mind  owing  to  anxiety  to  procure  a 
ticket  for  a  friend  was  deemed  a  consideration  which  could 
not  have  been  withdrawn  from  the-  jury  in  Dublin  &  Wicklow^ 
Rw.  Co.  V.  Slattery,  3  A.  C.  1155,  1167.  In  the  present 
instance  tlie  evidence  establishes  that  when  Griffith  reached 
the  Kenilworth  avenue  crossing,  assuming  him  to  have  been 
struck  on  that  crossing  as  found  by  the  jury,  there  was  a 
freight  train  approaching  from  the  e^st.  This  train,  it  is 
proved,  gave  the  statutory  signals  for  the  crossing,  and  it 
is  quite  possible  that  his  attention  may  have  been  so  absorbed 
by  it  that,  for  that  reason,  he  failed  to  hear  or  observe 
the  train  coming  in  the  opposite  direction.  It  is  for  the 
jury  to  determine  whether,  in  these  circumstances,  his  fail- 
ure to  look  to  the  west  when  about  to  cross  the  tracks 
amounted  to  contributory  negligence. 

Then  it  is  urged  that,  having  regard  to  the  prCvSence  of 
the  freight  train  and  to  the  fact  that  the  deceased  presum- 
ably failed  to  hear  the  great  noise  made  by  the  engine  of  the 
passenger  train  which  struck  him,  it  must  be  the  veriest 
conjecture  or  sunnise  to  say  that  if  the  latter  had  given  the 
statutory  signals  they  would  have  attracted  the  attention 
of  the  deceased  and  prevented  the  accident.  The  method  of 
presenting  the  defendants'  case  is  certainly  captivating.  We 
have,  however,  the  fact  that  Parliament  has  deemed  it  wise 
to  enact  that  railway  trains  approaching  highway  crossings 
shall  give  certain  signals  not  for  the  purpose  of  attracting 
the  attention  of  those  who  are  already  on  the  alert  and 
need  no  warning,  but  for  the  purpose  of  arousing  those  who 
are  distracted  or  whose  attention  is  absorbed,  owing  to  what- 
ever cause,  and  who,  therefore,  need  warning.  Parliament 
has  specified  the  particular  signals  which  in  its  judgment 
are  best  fitted  to  serve  this  purpose.  Where  it  is  clearly 
proved  that  those  signals  have  been  omitted  and  that  an 
accident,  which  the  giving  of  them  might  have  prevented,  has 
occurred,  it  must,  I  think,  always  be  within  the  province  of  a 
jury  to  say  whether  or  not,  having  regard  to  all  these  cir- 
ctfmstances,  the  breach  of  statutory  duty  should  be  taken 
to  be  the  determining  cause  of  the  accident.  The  moment 
the  decision  is  reached  that  the  statutory  signals,  if  given, 
might  have  prevented  the  accident,  and  there  is  evidence 
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of  their  omission;  it  is  not  proper  for  the  trial  Judge  to 
withdraw  tlie  case  from  the  jury  (unless,  indeed,  what  is 
ineontrovertibly  contributory  negligence  is  admitted  or  is 
80  clearly  proved  in  the  plaintiff's  own  case  that  it  would 
be  proper  to  direct  a  jury  to  find  it),  and  if,  upon  the  case 
being  admitted  to  them,  the  jury  see  fit  to  draw  the  inference 
that  the  omission  of  the  signals  was  in  fact  the  cause  of  the 
accident,  it  is  not  competent  for  an  appellate  Court  to  dis- 
turb that  conclusion.  Had  I  been  trying  this  case  without  ^ 
a  jury  I  am  by  no  means  satisfied  that  I  should  have  reached 
the  conclusion  at  whiph  the  jury  arrived.  But,  as  has  been 
pointed  out  time  and  again,  an  appellate  Judge  should  not. 
for  that  reason,  interfere. 

1  would  dismiss  this  appeal  with  costs. 

Hon.  Mr.  Justice  Brodeur: — The  appeal  should  be 
dismissed.  I  agree  with  the  opinion  given  by  the  Chief 
Justice. 

Appeal  dismissed  with  costs. 


EXCHEQUEE  COURT  OF  CANADA. 

March  IGth,  1912. 
REX  V.  ELI  A.  RIVERS. 

REX  V.  JAMES  EUGEXE  T  AGO  ART. 

Ex.  C.  R. 

Crourn  —  ExproiMation  of  Land  —  Puhlic  Worhs — Coinpcnsation — 
Market  Value — Potential  Value — Evidenee. 

T.  purchased  a  block  of  land  on  tst  July,  1910,  for  $4,480.56. 
On  18th  May  the  Crown  expropriated  it,  offering  him  $0.35.0.  T. 
refu.«<ed,  claiming  $15,000,  alleging  the  land  to  be  of  .special  .value  as 
factory  site. 

Held,  that  there  was  no  evidence  that  the  land  would  ever  be 
purchased  as  a  factory  site.  That  the  Crown  had  offered  full  com- 
pensation, which  T.  must  accept  and  pay  the  costs  of  the  action  so 
far  as  his  case  was  concerned. 

R.  owned  a  piece  of  land  adjoining  T.'s  property.  The  Crown 
offered  him  $3,000.  R.  refused,  claiming  $17,769,  alleging  the  land 
to  be  of  special  value  as  a  stone  quarry  to  himself  as  he  was  engaged 
in  the  building  contracting  trade.  *' 

Held,  that  $3,000  offered  by  the  Crown  was  full  value  for  the 
land,  but  R.  should  be  allowed  an  extra  $2,000  as  special  damage 
for  loss  of  the  stone. 

Dodge  v.  Rcj!  (190G),  10  Ex.  C.  R.  208,  reversed:  38  S.  C.  R. 
140  followed. 
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John  Thompson,  K.C.,  for  the  plaintiff. 
A.  Ilaydon,  for  the  defendants. 

Hon.  Mr.  Justice  Cassels: — These  two  cases  were 
tried  together,  the  evidence  as  to  values  being  common  to 
both  parcels  of  land  expropriated,  with  the  exception  that 
Rivers  puts  forward  a  claim  for  special  damage  which  I  will 
deal  with  hereafter.  The  total  land  expropriated  contains 
an  area  of  3.09  acres.  The  date  of  the  expropriation  and 
the  time  at  which  the  compensation  has  to  be  assessed,  is 
the  18th  May,  1911.  Of  the  3.09  acres,  Taggart  on  April 
Oth,  1911,  sold  Rivers  about  half  an  acre  abutting  on  Divi- 
sion street.  It  comprises  property  shewn  on  the  plan,  plain- 
tiff's exhibit  number  2.  of  lots  15,  16.  17  and  18  on  Division 
street,  and  14  and  13  on  a  proposed  street  shewn  on  the 
map.  The  balance  of  the  property  consisting  of  lots  from 
1  to  30  is  the  property  retained  by  Taggart.  The  Crown 
offers  Rivers  the  sum  of  $3,000  for  his  lots  expropriated  for 
public  purposes.  Taggart  is  offered  $6,350.  Rivers  claims 
the  sum  of  $17,769.  Taggart  claims  the  sum  of  $15,000. 
I  am  of  opinion  that  the  parties  have  grossly  exaggerated 
their  damage.  While  owners  of  land  whose  property  in  the 
public  interest  is  expropriated  for  public  works,  are  entitled 
to  full  compensation,  they  are  not  entitled  through  the 
instrumentality  of  Court  procedure  to  obtain  excessive 
amounts.  It  is  no  doubt  often  distressing  to  owners  of 
properties  to  have  to  give  up  their  property  which  they 
would  prefer  not  to  fcH,  nevertheless  public  interest  requires 
that  people  should  submit,  and  all  that  the  owners  -  can 
claim  is  that  they  should  be  fully  compensated. 

There  i>5  no  question  on  the  evidence  but  that  the  block 
in  question  is  in  one  of  the  poorest  districts  of  Ottawa  for 
residential  purpoFes.  The  property  it«=elf  irrespective  of  the 
localitv  is  of  a  nature  that  makes  it  undesirable  even  for 

ft 

residential  purposes  of  the  class  described  in  the  evidence. 
A  part  of  it  on  Rochester  street  has  been  shewn  to  consist 
of  a  high  bluff  of  rock.  I  credit  Doctor  Taggart  when  he 
says  that  that  rock  might  be  removed  for  the  value  of  the 
rock,  and  so  have  the  land  levelled  off  to  the  level  of 
Rochester  street.  Another  portion  of  the  land  in  the 
centre  is  low  land  that  would  require  to  be  filled  in.  It  is 
said  that  the  land  is  suitable  for  factory  sites.     I  have  no 
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evidence  before  me  of  there  being  any  factories  "in  the 
neighbourhood  of  the  land.  Any  compact  block  of  land 
of  sufficient  size  with  a  railway  approach  is  unquestionably 
suitable  for  factory  sites;  but  the  suitability  of  a  piece  of 
land  for  factory  sites  is  one  thing,  but  whether  it  would  be 
ever  purchased  for  a  factory  site  is -another  thing.  Doctor 
Taggart  prepared  his  plan  intending  as  he  states  to  register 
it.  This  plan  shews  small  building  lots.  It  is  quite  true 
that  any  person  desiring  to  purchase  it  for  factory  purposes 
might  buy  several  lots,  but  such  a  thing  might  happen  as 
lots  being  sold  here  and  there  and  built  upon  which  would 
leave  the  balance  unsuitable  for  factory  purposes.  I  think 
also  the  evidence  of  the  witnesses  who  placed  the  value  for 
factory  purposes  as  about  the  same  as  for  building  lots  is  to 
be  accepted.  In  my  view  the  offer  made  to  Doctor  Taggart 
of  $6,360  is  ample  and  fair  compensation.  The  evidence 
offered  on  behalf  of  Doctor  Taggart  is  mere  matter  of  opin- 
ion not  based  upon  sales  in  the  neighbourhood.  The  salient 
facts  are  as  follows: — 

Taggart  pijrchased  the  whole  block  containing  3.09 
acres  in  July  of  1910,  for  $4,480.56.  His  own  witness 
Pratt  states  that  the  general  increase  in  the  value  of  prop- 
erties between  the  1st  July,  1910,  and  the  18th  May,  1911, 
would  be  from  25  to  33  per  cent.  I  very  much  doubt  if 
the  property  in  question,  having  regard  to  its  surroundings 
and  the  nature  of  the  property  itself,  would  have  increased 
to  that  extent.  It  is  a  mere  matter  of  surmise.  But  even 
assuming  Pratt's  statement  to  be  correct,  and  allowing  an 
increase  of  33  per  cent,  it  would  bring  the  value  of  the 
property  from  $4,480  to  about  $6,000.  The  Crown  is 
offering  for  this  same  property  the  sum  of  $6,350. 

In  August  of  1908,  the  property  immediately  to  the 
north  of  the  property  owned  by  Rivers,  and  which  is 
said  to  comprise  an  acre,  was  purchased  by  the  Government 
from  the  Ogilvie  estate  at  $2  000.  It  is  clear  on  the  evi- 
dence that  this  piece  of  land  was  a  better  block  than  the 
land  now  owned  by  Bivers.  and  considerably  better  than 
the  balance  of  the  land  retained  by  Taggart.  I  will  allow 
Doctor  Taggart  the  sum  offered  by  the  Crown,  namely 
$6,350,  which  in  my  opinion  fully  compensates  him.  I 
think  that  Taggart  must  pay  the  costs  of  the  action  so  far 
as  his  case  is  concerned. 

Rivers  stands  in  a  different  position.  Rivers  purchased 
the  property  in  question,  namely,  half  an  acre  on  the  6th 
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April,  1911.  The  expropriation  was  on  the  18th  May,  1911. 
The  purchase  price,  namely,  $3,000,  was  not  paid  in  cash,  it 
was  made  up  of  an  exchange  of  lands.  Rivers  conveyed  to 
Taggart  some  lands  on  Nelson  street,  and  in  exchange 
Taggart  conveyed  to  Rivers  the  land,  in  question.  It  is 
stated  that  the  lands  on  Nelson  street  have  since  been  sold 
at  an  increased  price.  I  think  as  far  as  the  value  of  the 
lands  alone  is  concerned  that  the  sum-  tendered  to  Rivers, 
namely,  $3  000,  would  be  full  compensation. 

Rivers  makes  up  his  claim  as  follows:  He  places  the 
value  of  the  half  acre  in  question  as  land  for  building  pur- 
poses at  $6,000.  He  places  the  profit  from  the  stone  on  the 
land,  which  I  will  deal  with  presently,  at  $5,230.  He  then 
goes  on  to  state  that  by  reason  of  the  expropriation  of  the 
land  in  question  he  had  to  purchase  other  land  for  which 
he  paid  $6,000.  This  last  claim  for  the  value  of  the  land 
purchased  by  Rivers  was  but  faintly  urged  by  his  counsel. 
-In  regard  to  the  claim  for  the  value  of  the  stone  it  is  put 
forward  in  this  manner.  Rivers  states  that  he  is  in  the 
contracting  building  business.  He  states  that  on  the  prop- 
erty in  question  there  is  stone  suitable  for  the  purposes  of 
his  building  trade.  He  states  that  by  excavating  the  half 
acre  to  a  depth  of  20  feet  about  17,664  yards  of  stone  could 
be  procured.  His  claim  is  that  he  could  quarry  and  haul 
this  stone  and  utilize  it  toward  his  building  purposes.  That 
the  carts  used  in  the  haulage  of  this  stone  could  return 
loaded  with  the  clay  or  sand  excavated  from  the  land  upon 
which  the  works  that  he  was  contractor  for  were  being  built, 
and  ihat  in  that  way  the  pit  or  hole  made  by  the  quarrying 
to  a  depth  of  20  feet  would  be  sufficiently  filled  in  so  as  to 
leave  the  lot  adapted  for  building  purposes.  The  law  is 
summarised  in  Dod^  v.  Regina,  in  the  judgment  of  the 
Court:  38  S.  C.  R.  p.  155,  as  follows: — 

'*The  market  price  of  lands  taken  ought  to  be  the 
prima  facie  basis  of  valuation  in  awarding  compensation  for 
land  expropriated.  The  compensation  for  land  used  for  a 
special  purpose  by  the  owner,  must  usually  have  added  to 
the  usual  market  price  of  such  land  a  reasonable  allowance 
measured  by  possibly  the  value  of  such  use,  and  at  all 
events  the  value  thereof  to  the  using  owner .^' 

There  are'  of  course  numerous  other  authorities.  Now, 
while  I  think  that  Rivers  is  entitled  to  some  compensation 
for  the  loss  of  the  stone  and  the  consequent  loss  of  the  profit 
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to  him  by  reason  of  the  expropriation,  I  am  unable  to 
arrive  at  the  conchision  that  he  is  entitled  to  the  number  of 
yards  claimed,  namely  the  17,G43  and  the  profit  thereon  of 
$5,230^  claimed  in  his  evidence.  There  is  no  evidence  before 
me  of  the  nature  of-  the  works  which  he  is  contracting  to 
perform.  Such  buildings  as  he  is  at  present  constructing 
would  no  doubt  be  considerably  above  the  foundations.  The 
earth  removed  from  these  buildings  would  have  been  placed 
elsewhere.  It  is  only  for  future  contracts  that  the  stone 
would  be  available  and  the  necessary  filling  obtainable. 
For  all  I  know  it  may  be  years  before  the  product  of  the 
whole  pit  would  be  required.  In  the  meantime  the  prop- 
erty would  be  lying  idle,  and  the  interest  and  taxes  would 
be  accumulating.  Taggart  states  in  regard  to  his  lot,  that 
when  desired  to  level  the  land  to  the  level  of  Rochester 
street  parties  would  be  willing  to  do  the  levelling  for  the 
value  of  the  stone.  If  the  stone  on  Bivers'  lot  were  exca- 
vated to  a  depth  of  20  feet  by  some  one  not  able  to  utilize 
it  in  his  own  business,  the  cost  of  filling  it  up  to  a  sufficient 
level  for  building  purposes  would  probably  equal  the  value 
of  the  stone.  While  I  think  Rivers  entitled  to  some  com- 
^enpation,  T  am  not  prepared  to  allow  the  full  amount  of 
the  claim  made  before  me.  I  think  if  he  were  allowed  the 
sum  of  $3,000.  offered  bv  the  Crown  and  an  additional  sum 
of  $2,000,  for  his  loss  in  connection  with  the  stone  he  would 
be  amply  compensated.  Judgment  will  go  in  favour  of 
Rivers  for  $5,000.  Rivers  is  entitled  to  his  costs  of  the 
action.  He  is  alpo  entitled  to  interest  from  the  date  of  the 
expropriation  to  judgment. 
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DIVISIONAL  COURT. 

Febkuary  21st,  1912. 
HOHMAN  V.  KNOX. 

3  O.  W.  N.  745;         Q.  L.  R. 

Landlord   and   Tenant  —   Lease  —  Breach   —   Action   to   Recover 
Possession — Damages  for  Taking  Down  Wall  of  Building. 

Plaintiff  landlord  brought  action  to  recover  pof«ession  of  pro- 
perty leased  to  defendant  tenants  on  ground  of  breach  of  covenants, 
and  to  recover  damages  for  said  breach.  Defendants  owned  the  store 
adjoining  the  one  leased  from  plaintiffs,  and  in  order  to  facilitate 
their  business  they  cut  a  large  opening  in  the  wall  between  the  two 
stores;.     This  was  the  main  ground  of  objection  by  plaintiffs. 

SuTHKBLAND,  J.,  20  O.  W.  R.  121 ;  3  O.  W.  N.  151,  ordered 
defendants  to  restore  the  wall  in  question  to  the  condition  it  was  in 
before  being  interfered  with  by  them  and  pay  the  plaintiffs  the  sum 
of  $10  as  damages  for  the  breach  of  the  covenant  in  the  lease  as  to 
repair.  The  wall  to  be  restored  within  one  month.  The  defendants 
to  pay  the  plaintiffs  their  costs  as  between  solicitor  and  client. 

Divisional  Court  held  that  the  covenant  to  repair  is  a  con- 
tinuing covenant,  and  each  day  that  there  is  a  state  of  nonrepair, 
constituting  a  breach  of  the  cpvenant,  there  is  a  right  of  entry  and 
a  right  to  forfeit  the  lease. 

That  the  Landlord  and  Tenant  Act,  R.  S.  O.  (1897)  c.  170,  does 
not  require  that  the  notice  should  be  given  after  the  right  of  re-entry 
has  arisen.  It  must  be  given  after  the  act  or  neglect  upon  which  the 
right  to  re-enter  arises,  but  it  may  be  given  before  the  forfeiture  takes 
place. 

That  what  the  statute  requires  is  that  before  the  landlord  asserts 
the  forfeiture  he  shall  have  given  notice,  not  of  his  intention  to 
forfeit,  but  of  his  desire  to  have  the  covenant  lived  up  to.  drawing 
attention  to  the  particular  thing  which  the  tenant  has  done,  or  left 
undone.  The  notice  does  not  need  to  be  an  election,  but  is  to  se^rve 
as  a  warning  to  the  tenant  so  as  to  prevent  hin^  being  taken  by 
surprise. 

That  what  was  done  was  a  breach  of  the  covenant,  but  relief 
ought  to  be  granted  to  the  defendant's  prayer  under  s.-».  2  of  s.  13 
of  the  Act,  and  the  only  appropriate  relief  would  be  the  restoration 
of  the  wall  within  a  reasonable  time,  three  months,  and  that  may  be 
extended  from  the  date  of  this  judgment. 

That,  aside  from  the  question  of  forfeiture,  the  taking  down  of 
the  wall  under  the  circumstances  was  waste,  the  appropriate  remedy 
for  which  would  be  the  restoration  of  the  wall  within  the  time 
limited  by  the  trial  Judge. 

That  the  costs  below  should  be  allowed  between  party  and 
party ;  the  time  for  completing  the  repairs  to  be  extended  to  three 
months  from  the  date  of  this  judgn&ent.  With  this  variation  of  the 
judgment  below  the  plaintiff's,  appeal  was  allowed  with  costs  and 
the  defendants'  appeal  dismissed  with  costs. 

An  appeal  and  a  cross  appeal  from  a  judgment  of  Hon. 
Mr.  Justice  Sutherland,  20  0.  W.  R.  121. 

There  were  two  writs  issued,  the  first  on  29th  June,  1909, 
and  the  second  on  22nd  October,  1909,  under  the  first  claim- 
irig  to  restrain  the  defendants  from  tearing  down  the  party 
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wall  and  for  damages  for  breaches  of  covenants  to  repair  and 
claiming  possession  for  breach  of  covenant  and  right  of  re- 
entry, under  lease  from  the  plaintiffs'  predecessor  in  title  to 
the  defendant's  predecessor  in  title.  * 

The  plaintiffs  claim  title  by  grant  from  the  Crown  dated 
27th  Juie,  1899.  Prior  to  their  grant  the  Crown  had  leased 
the  property  in  question  to  one  Jamieson  by  lease  dated  27th 
of  June,  1895.  The  property  is  situated  on  the  north-west 
corner  of  Yonge  and  Queen  streets,  with  a  frontage  of  40  feet 
on  Yonge  street,  and  a  depth  of  82  feet  6  inches  on  Queen 
Street,  "  together  with  the  wall  about  18  inches  thick  de- 
scribed in  a  deed  dated  19th  of  July,  1867,  made  between 
Charles  Mcintosh  of  the  first  part  and  the  Board  of  Agricul- 
ture for  Upper  Canada  of  the  second  part  as  projecting  9 
inches  upon  the  next  adjoining  land  to  the  north  of  the  parcel 
of  land  above  described,  and  the  right  and  liberty  to  maintain, 
continue,  use,  build  and  rebuild  such  wall  as  granted  to  the 
Board  of  Agriculture  for  Upper  Canada  by  virtue  of  the  pro- 
visions of  the  deed." 

The  Mcintosh  deed  here  referred  to  further  provided  that 
the  wall  might  be  used  as  a  party  wall  by  the  grantee  and  the 
grantor,  the  latter  being  then  the  owner  of  the  property  on 
Yonge  street  immediately  north  of  the  lands  conveyed.  This 
lease  was  made  in  pursuance  of  the  Act  Respecting  Short 
Forms  of  Leases,  and  included  the  wall  described  in  the 
Mcintosh  deed.  In  this  lease  the  lessee  covenanted  to  build 
at  his  own  expense,  imder  plans  approved  by  the  architect  to 
be  named  by  the  lessor,  a  building  of  certain  description  of 
the  value  of  not  less  than  $25,000,  the  lessor  to  deposit 
$10,000  to  insure  the  performance  of  this  covenant.  At  the 
date  of  the  execution  of  the  lease  the  land  was  vacated  with 
the  exception  of  the  wall  on  the  north  side  referred  to  in  the 
Mcintosh  deed,  which  was  then  standing,  the  building,  of 
which  it  formed  the  north  wall,  having  been  burned. 

The  lessee  covenanted  in  the  usual  short  form,  to  pay  rent 
and  to  repair,  and  that  the  lessor  might  enter  and  vtew  the 
state  of  repair,  and  that  the  lessee  would  repair  according 
to  notice  and  would  leave  the  premises  in  good  repair. 

The  building  was  erected  and  occupied  for  some  time  by 
the  tenant  Jamieson,  who  assigned  the  lease  to  the  defendant, 
and  on  or  prior  to  12th  of  March,  1909,  the  defendants  went 
into  possession. 
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The  defendants  were  also  tenants  of  the  premises  to  the 
north,  and  occupied  both  premises  as  a  store,  and  for  the 
more  convenient  use  of  the  same  they  took  down  the  parti- 
tion wall  between  the  two  premises.  It  appeared  from  tie 
evidence  called  for  the  defence  that  on  20th  of  March,  1909, 
the  defendants  cut  a  door-way  through  the  wall  without  the 
knowledge  or  consent  of  the  plaintiffs.  This  coming  to  the 
knowledge  of  the  plaintiff  Thomson,  objection  was  made  and 
negotiations  entered  upon  and  continued  for  sometime  with 
a  view  of  reaching  an  agreement  permitting  a  further  por- 
tion of  the  wall  to  be  taken  down ;  and  from  the  evidence  of 
both  parties  it  appeared  that  a  written  agreement  was  con- 
templated. This  was  drafted  but  the  parties  differed  as  to 
what  it  should  contain,  and  never  reached  a  satisfactory  con- 
clusion. The  defendants  now  claimed  that  what  was  done 
was  by  leave.  The  trial  Judge  found  against  them  on  this 
point,  see  20  0.  W.  B.  121. 

The  learned  trial  Judge  referred  fully  to  the  various 
interviews  had  between  the  parties  and  accepted  the  state- 
ment of  the  plaintiff  Thomson  as  to  what  took  place  as  against 
the  witnesses  of  the  defendants,  and  found  as  a  fact  that  no 
leave  was  given  to  the  defendants  to  proceed  with  the  work  as 
they  alleged. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Mr. 
Justice  Clute,  Hon.  Mr.  Justice  Latchford,  and  Hon. 
Mr.  Justice  Middleton. 

E.  D.  Armour,  K.C.,  for  the  defendants,  appellants. 

W.  N.  Tilley  and  B.  H.  Parmenter,  for  the  plaintiffs, 
respondents. 

Hon.  Mr.  Justice  Clute  : — I  have  carefully  read  all  the 
evidence,  which  I  think  fully  supports  the  finding  of  the 
learhed  trial  Judge. 

On  the  16th  of  July,  1909,  the  defendants  gave  the  follow- 
ing notice:  "To  Seypiour  H.  Knox  and  Daniel  Good,  sirs: 
Having  this  day  entered  (to  examine  the  condition  thereof) 
the  demised  premises  situate  at  the  north-west  corner  of 
Queen  and  Yonge  streets  in  the  city  of  Toronto,  now  occupied 
by  you  under  lease  hereof  bearing  date  the  27th  day  of  Jime, 
1896,  and  expressed  to  be  made  between  Her  Majesty  the 
Queen,  represented  therein  by  the  Honourable  William  Harty, 
the  Commissioner  of  Public  Works  for  Ontario,  as  lessor,  and 
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one  Philip  Jamieson  of  the  city  of  Toronto  in  the  county  of 
York,  merchant,  as  lessee,  whereby  Her  Majesty  tlie  Queon 
did  demise  and  lease  to  the  said  Philip  Jamieson  the  lands 
therein  particularly  described  together  with  the  wall  de- 
scribed in  deed  dated  the  19th  day  of  July,  1867,  and  made 
between  one  Charles  Mcintosh  of  the  first  part  and  the  Board 
of  Agriculture  for  Ontario  of  the  second  part,  and  having  on 
such  examination  found  the  following  want  of  reparation, 
to  wit,  that  openings  have  been  made  in  the  said  w^all  and 
part  of  the  same  has  been  entirely  demolished  and  removed 
and  said  openings  and  portion  of  wall  removed  have  not  been 
restored;  now  we  hereby  give  you  notice  to  well  and  suffi- 
ciently repair  and  make  good  the  said  want  of  reparation  by 
well  and  sufficiently  restoring  said  wall  to  its  former  condi- 
tion and  closing  all  openings  therein  within  three  calendar 
months  next  after  the  giving  of  this  notice.  Dated  at  Tor- 
onto this  sixth  day  of  July,  1909.  Trustees  under  the  last 
will  and  testament  of  the  Hon.  Wm.  McMaster,  per  D.  E. 
Thomson,  one  of  said  trustees." 

The  extended  form  of  the  covenant  to  enter  and  view  the 
state  *of  repair  and  to  repair  according  to  notice  in  writing 
provides  that  all  want  of  reparation  that  upon  such  view 
shall  be  found  and  for  the  amendment  of  which  notice  in 
writing  shall  be  left  at  the  premises  shall  be  made  within 
three  calendar  months  next  after  such  notice  is  given.  The 
above  notice  is  the  form  usually  adopted  under  this  covenant. 

The  trial  Judge  held  that  no  notice  had  been  given  as  to 
the  forfeiture  of  the  lease  in  the  terms  required  by  E.  S.  0. 
(1897),  ch.  170,  sec.  13,  and  that  the  landlord  was  not  in  a 
position  when  the  writ  of  possession  was  issued  to  assert  a 
right  of  re-entry  or  forfeiture  under  the  lease. 

Sub-section  1  of  section  13  provides  that  a  ^'  right  of  re- 
entry or  forfeiture  under  any  proviso  or  stipulation  in  a  lease 
for  a  breach  of  anv  covenant  or  condition  in  the  lease  shall 
not  be  enforceable  by  action  or  otherwise  unless  and  until  the 
lessor  serves  on  the  lessee  a  notice  specifying  the  particular 
breach  complained  of,  and  if  the  breach  is  capable  of  remedy 
requiring  the  lessee  to  remedy  the  breach,  and  in  any  case 
requiring  the  lessee  to  make  compensation  in  money  for  the 
breach,  and  the  lessee  fails  within  reasonable  time  thereafter 
to  remedy  the  breach,  if  it  is  capable  of  remedy,  and  to  make 
reasonable  compensation  in  money  to  the  satisfaction  of  the 
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lessor   for   the   breach."        The    reparation  must   be   made 
'*  within  a  reasonable  time  after  notice.'* 

The  trial  Judge  found  that  the  plaintiffs  had  failed  to 
make  out  a  case  of  forfeiture,  but  that  by  taking  down  the 
wall  the  defendants  committed  a  breach  of  the  covenant  to 
repair.  He  entered  judgment  for  the  plaintiffs,  and  under 
the  prayer  for  general  relief  directed  that  the  defendant? 
restore  the  wall  in  question  to  the  condition  it  was  in  before 
it  was  interfered  with  within  one  month,  assessed  $10  for 
damages  for  breach  of  the  covenant  to  repair,  and  gave  the 
plaintiffs  costs  as  between  solicitor  and  client. 

Mr.  Armour's  contention,  as  I  understand  it,  is  that  the 
notice  is  obviously  given  under  the  covenant  to  repair  accord- 
ing to  notice,  that  was  a  waiver  of  the  forfeiture  (if  there  was 
one)  under  the  covenant  to  repair  and  the  finding  of  no  for- 
feiture was  right.  The  action  cannot  be  maintained  under 
the  second  covenant,  because  the  notice  required  by  sec.  13. 
Bub-sec.  1  of  the  Landlord  and  Tenants  Act  has  not  been 
complied  with;  that  the  relief  given  cannot  be  granted  under 
the  findings  as  they  stand  or  under  the  prayer  for  other  relief, 
and  no  amendment  was  asked  and  should  not  now  be  granted ; 
that  the  relief  granted  was  in  effect  specific  perfonnance  which 
could  not  be  given;  nor  had  the  Court  jurisdiction  to  grant  a 
mandatory  order  in  a  case  of  this  kind,  and  that  what  was 
^  done  by  defendant  was  within  the  right  of  the  tenant  under 
the  lease. 

On  the  first  point  the  case  chiefly  relied  upon  was  Doe  v. 
Meux,  4  B.  &  C.  606.  In  that  case,  where  a  lease  contained 
covenants  to  keep  the  premises  in  repair  and  to  repair  within 
three  months  after  notice,  and  a  clause  for  re-entry  for  breach 
of  any  of  the  covenants,  and  tlie  premases  being  out  of  repair 
ttie  landlord  gave  a  notice  to  repair  within  three  months. 
The  notice  to  repair  was  given  on.  7th  August,  1823.  On 
the  24th  of  October,  1823,  the  lessor  or  plaintiff  received  a 
half  year's  rent  to  September  2rth,  1823,  and  the  declaration 
in  ejectment  (which  was  the  commencement  of  an  action  of 
ejectment  prior  to  the  C.  L.  0.  Act  of  1852)  was  served  on 
the  28tli  of  October,  1823,  being  prior  to  the  expiration  of 
the  three  months'  notice  to  repair.  The  premises  were  and 
continued  out  of  repair  until  the  trial.  Bay  ley,  J.,  said  that 
the  landlord  had  an  option  to  proceed  under  either  covenant, 
and  after  giving  notice  to  repair  within  three  months  he  might 
have  brought  an  action  against  the  defendant  upon  a  former 
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covenant  for  not  keeping  the  premises  in  repair,  "  but  that  is 
a  very  different  thing  from  insisting  upon  the  forfeiture." 
It  is  said  that  the  premises  being  out  of  repair  on  the  6th  of 
August  when  a  notice  was  given  the  lease  was  thereby  for- 
feited, but  the  landlord  has  affirmed  that  the  lease  subsisted 
up  t(\the  29th  September  by  receiving  the  rent  which  became 
due  at  that  period.  It  is  plain,  therefore,  that  he  did  not 
intend  to  insist  upon  an  immediate  forfeiture  at  the  time 
when  the  notice  was  given,''  "  And  I  think  .  that  notice 
amounted  to  a  declaration  that  he  should  be  satisfied^  if  the 
premises  were  repaired  within  three  months,  and  that  he 
thereby  precluded  himself  from  bringing  an  action  before  the 
expiration  of  that  period."  He  further  points  out  "  that  in 
Doe  V.  Paine,  2  Camp.  520,  the  language  of  the  notice  was 
very  different.  The  tenant  was  required  to  put  the  premises 
in  repair  forthwith.  That  did  not  prevent  the  landlord  from 
bringing  his  ejectment  at  any  time."  Holroyd,  J.,  said,  "I 
am  of  opinion  that  this  ejectment  was  brought  too  soon,  for 
it  appears  to  me  that  the  notice  requiring  the  tenant  to  repair 
within  three  months  was  an  equivalent  to  an  admission  that 
the  tenancy  would  continue  up  to  the  expiration  of  that  time. 
If  it  did  not  operate  as  a  waiver  of  the  forfeiture  incurred  by 
breach  of  the  covenant  to  keep  the  premises  in  repair,  the 
landlord  might  be  able  to  bring  ejectment  after  the  tenant 
had  put  the  premises  into  complete  repair  pursuant  to  notice 
which  would  be  extremely  unjust,  but  I  think  that  although 
the  action  for  breach  of  covenant  would  remain,  yet  the  for- 
feiture was  waived."  The  Meux  Case  decided  that  the  effect 
of  the  notice  was  a  waiver  of  forfeiture  until  after  the  ex- 
piration of  the  notice,  by  which  time,  if  repairs  were  com- 
pleted no  forfeiture  would  occur,  and  as  the  action  was  com- 
menced before  the  expiration  of  the  three  months,  it  was 
premature.  It  does  not  decide  that  this  was  not  a  continuing 
breach,  but  rather  implies  the  contrary,  else  what  is  the 
meaning  of  the  statement  that  the  landlord  did  not  intend  to 
insist  upon  an  immediate  forfeiture,  and  that  the  notice 
amounted  to  a  declaration  that  he  would  be  satisfied  if  the 
premises  were  repaired  within  three  months,  aod  thereby 
precluded  himself  from  bringing  his  action  before  the  expira- 
tion of  that  period?  This  case  was  referred  to  in  Few  v. 
Parkins  (1867),  L.  E.  2  Ex.  95.  There  under  a  similar 
lease  containing  covenants  on -the  part  of  the  lessee  to  keep 
the  premises  demised  in  repair,  and  a  further  covenant  that 
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he  would  repair  within  three  months  after  notice,  the  pre- 
mises demised  being  out  of  repair,  the  landlord  gave  notice 
to  repair  in  accordance  with  the  covenant.  Before  the  ex- 
piration of  three  months  ejectment  was  brought  and  it  was 
held  that  the  notice  was  not  a  waiver  of  the  forfeiture  in- 
curred by  the  breach  of  the  general  covenant  to  repair,  and 
that  the  action  was  maintainable.  Kelly,  C.B.,  distinguished 
the  Meux  Case  by  pointing  out  that  there  the  notice  was 
specific  to  repair  within  three  months,  and  that  in  the  x^ase 
before  him  the  notice  was  general  in  terms  and  similar  to 
that  in  Roe  v.  Payne,  where  it  was  held  to  have  no  effect  on 
the  right  of  entry  for  breach  of  the  general  covenant.  He 
then  points  out,  "  he  has  pursued  the  usual,  though  not  neces- 
sary, course  of  giving  his  tenant  notice  to  repair.  But  he 
does  not  thereby  lose  his  right  of  entry  if  the  repairs  are  not 
effected  by  the  tenant."  Channell,  B.,  refers  to  the  observa- 
tions of  Bayley,  J.,  and  Holroyd,  J.,  in  Doe  v.  Meux,  but  did 
not  think  they  applied  to  the  facts  of  the  case  before  him. 
It  will  be  seen  on  reference  to  the  Meux  Case  that  notice  was 
given  on  the  6th  of  August,  and  rent  was  received  which  be- 
came due  up  to  the  29th  September,  which  made  it  clear  that 
an  immediate  forfeiture  was  not  intended  at  the  time  when 
the  ilotice  was  given,  and  indicated  that  the  landlord  would 
be  satisfied  if  the  premises  were  repaired  within  three  months 
and  thereby  precluding  himself  from  bringing  ejectment 
before  the  expiration  of  that  period.  The  declaration  in 
ejectment  was  in  fact  served  before  the  expiration  of  the 
three  months'  notice  to  repair. 

It  is  said  in  Fawcetf  s  work  on  Landlord  and  Tenant,  3rd 
ed.,  502,  that  where  there  is  a  general  covenant  to  repair  and 
also  a  covenant  to  repair  after  notice,  a  notice  to  repair  within 
a  specified  period,  as  three  months,  is  a  waiver  of  the  general 
covenant,  and  there  is  no  forfeiture  till  the  period  has  elapsed, 
referring  to  the  Meux  Case,  and  also  to  Doe  v.  Lewis  (1836), 
5  A.  &  E.  277.  In  this  case  Patterson,  J.,  refers  to  Doe  v. 
Meux,  and  points  out  that  Bayley,  J.,  does  not  say  that  the 
party  by  proceeding  on  the  special  proviso  waives  his  right  to 
proceed  on  the  other,  but  Holroyd,  J.,  does  say  so.  He  also 
refers  to  Rankin  v.  Brindley,  4  B.  &  A.  84.  In  that  case 
there  was  a  general  covenant  to  repair,  but  no  specific  power 
for  re-entr}^  for  breach  of  that  covenant.  Then  there  was  a 
covenant  for  re-entry  in  case  of  non-repair  within  three 
months  after  notice,  or  in  case  of  breach  of  the  other  coven- 


332  ^^^   OXTARIO   WEEKLY  REPORTER.        [voL.  21 

ants.  Xotice  was  given  to  repair  within  three  months.  Eject- 
ment was  brought  befor.  the  expiration  of  the  three  months. 
On  the  trial  by  consent  an  order  of  Court  was  made  that  a  juror 
should  be  withdrawn  and  the  repairs  performed  on  or  before 
the  24th  June.  Afterwards  rent  accrued  which  the  landlord 
accepted.  This  was  before  the  24th  of  June,  so  that  the 
forfeiture,  which  was  afterwards  incurred  by  not  repairing 
on  or  before  the  24th  of  Jime  was  not  waived.  Repairs  not 
being  performed  on  that  day  ejectment  was  brought.  Plain- 
tiff had  a  verdict.  The  Court  refused  a  rule  for  a  new  trial- 
It  was  held  that  the  right  of  entry  was  at  all  events  only  sus- 
pended. Parke,  J.,  said,  "And  the  lessor  of  the  plaintiff 
being  unable  to  support  that  action,  put  an  end  to  it  by 
consenting  to  the  order  of  Court  ...  it  was  merely  a 
consent  to  postpone  the  time  of  completing  the  repairs  for  the 
benefit  of  the  defendant;  and  on  his  failing  to  comply  with 
the  terms,  the  lessor  of  the  plaintiff  might  justly  insist  on  his 
right  of  entry,  and  bring  a  new  ejectment  after  the  expira- 
tion of  the  enlarged  time.  The  receipt  of  rent  was  only  an 
admission  that  the  defendant  was  tenant  until  the  25th  of 
March,  and  could  not  operate  as  a  waiver  of  the  forfeiture." 
Taunton,  J.,  was  of  .the  same  opinion.  This  appears  having 
regard  to  the  facts  in  that  case  to  have  reference  to  the  right 
of  entry  for  non-repair  after  the  expiration  of  three  months 
notice. 

Doe  V.  Letvis  (supra)  appears  to  be  authority  only  for  the 
view  that  where  a  lessor  has  a  remedy  for  recovering  the  ex- 
pense of  repairing  and  elects  to  do  the  repairs  himself  he 
waives  the  forfeiture  under  the  general  covenant.  Patterson, 
J.,  points  out  that  the  circumstances  differ  from  Ranl'in  v. 
Brindley  for  the  time  is  not  enlarged  for  the  benefit  of  the 
defendant.  "  The  landlord  says,  I  shall  take  advantage  of 
the  proviso  enabling  me  to  compel  you  to  repair,  or,  if  you  do 
not  repair  within  the  two  months,  to  perform  the  repairs 
myself,  and  on  so  doing,  to  distrain,  not  to  re-enter.  Thie 
tenant  thus  has  the  option  given  him,  and  exercises  it  by  not 
repairing.  The  relation  of  the  landlord  and  tenant  is  so  far 
from  being  put  an  end  to  by  this  transaction,  that  it  is 
aflftrmed,  the  tenant  being  placed  in  a  situation  different  from 
that  in  which  he  would  have  been  if  the  general  proviso  had 
been  insisted  upon. 

In  Cronin  v.  Rogers  (1884),  1  C.  &  E.  348,  a  notice  re- 
quiring a  tenant  to  remedy  a  breach  of  covenant  by  repairing 
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the  premises  within  three  months  expired  on  February  Ist, 
1884.  No  repairs  were'^then  done,  and  on  February  2nd 
the  rent  due  at  Xmas,  1883,  was  accepted.  It  was  held  that 
the  acceptance  of  the  rent  was  no  waiver  of  the  breach  of  the 
covenant. 

Coward  v.  Gregory,  L.  E.  2  C.  P.  153,  is  a  very  import- 
ant decision  bearing  upon  the  question  of  waiver  in  respect 
of  the  general  covenant  to  repair.  In  that  case  the  lessor 
engaged  to  put  the  whole  of  the  demised  premises  in  repair 
and  to  keep  in  repair  certain  portions  thereof.  Two  breaches 
were  assigned,  the  first  for  not  putting  the  whole  of  the 
premises  in  repair,  and  the  second  in  not  keeping  in  repair 
the  portions  mentioned  in  the  covenant  in  that  behalf. 

The  first  part  was  held  not  to  be  a  continuing  covenant, 
that  that  part  of  the  covenant  could  only  be  broken  once,  and 
that  damages  under  that  breach  was  an  answer  to  a  sub- 
sequent action. 

As  to  the  second  breach  for  not  keeping  the  premises  in 
repair,  that  was  held  to  be  a  continuing  breach  for  which 
prior  action  and  recovery  was  no  answer. 

Penton  v.  Bameit,  [1898]  1  Q.  B.  D.  276,  is  in  some 
respects  like  the  present  case.  It  deals  not  only  with  the 
question  of  waiver,  but  also  the  notice  required  under  sec. 
14  of  the  Conveyancing  Act,  which  corresponds  in  this 
respect  to  sec.  13  of  the  Landlord  and  Tenants  Act.  The 
lease  contained  a  general  covenant  to  repair  and  a  covenant 
to  repair  within  three  months  after  notice.  The  premises 
being  out  of  repair  the  lessor  gave  notice  to  the  lessee  under 
the  Conveyancing  Act  of  1881,  to  repair  within  a  given 
time.  Three  days  after  the  expiration  of  the  notice  a 
quarter's  rent  became  due.  No  repairs  having  been  done  by 
the  tenant  the  lessor  brought  an  action  to  recover  possession, 
and  m  the  action  claimed  the  quarter's  rent.  It  was  held 
that  the  breach  of  covenant  being  a  continuing  one  no  new 
notice  was  required  in  respect  of  the  non-repair  after  the 
expiration  of  the  time  specified  in  the  notice,  and  that  the 
claim  for  rent  did  not  affect  the  right  to  possession  in 
_;  respect  of  the  non-repair  after  the  date  when  the  rent  fell 
due.  The  dates  are  material.  The  lease  was  granted  in 
1873.  In  1896  the  premises  were  confessedly  out  of  repair, 
and  on  the  22nd  of  September  the  notice  was  given.  The 
y'!:::^9t^ce  was  given  under  the  Act^  and  was  so  held,  and  claimed 
compensation,  which  could  only  be  done  under  the  Act.    The 
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writ  was  issued  on  the  14th  January,  1897,  more  than  three 
months  after  the  time  mentioned  in  the  notice  had  elapsed 
and  rent  was  claimed  up  to  the  previous  December  25th. 
The  defence  was  that  by  bringing  the  action  to  recover  rent 
which  accrued  due  after  the  alleged  cause  of  forfeiture  by 
reason  of  the  alleged  breach  of  covenant  to  repair  with 
knowledge  thereof,  the  plaintiff  had  waived  the  alleged  for- 
feiture, and  was  not  entitled  to  recover  possession  of  the 
premises.  At  the  trial  judgment  was  given  for  the  defend- 
ant. On  the  argument  it  was  urged  that  the  plaintiff  must 
be  taken  to  have  elected  to  treat  the  breach  of  covenant  as  a 
forfeiture.  The  premises  were  still  out  of  repair.  The 
appeal  was  allowed.  A.  L.  Smith,  L.J.,  after  ref^tring  to 
the  facts  says :  "  It  is  perfectly  well  settled  that  the  accept- 
ance of  rent  is  an  acknowledgment  of  the  existence  of 
the  tenancy,  and  if  the  case  depended  solely  on  that,  I 
should  have  thought  that  the  action  was  not  maintainable; 
but  it  is  pointed  out  that  the  claim  for  rent  is  at  most  an 
election  to  treat  the  defendant  as  tenant  up  to  December 
26th,  and  that,  inasmuch  as  between  that  date  and  January 
14th  following,  the  premises  were  in  the  same  state  of  dis- 
repair in  which  they  had  previously  been,  there  was  a  breach 
of  covenant  between  those  dates  in  respect  of  which  the  plain- 
tiff could  maintain  his  action  for  possession.  In  my  opin- 
ion, apart  from  the  Conveyancing  Act,  this  contention  is 
well  founded.  But  then  it  is  said  that  we  must  deal  with 
sec.  14  of  the  Conveyancing  Act,  1881.  Under  that  Act  a 
right  of  re-entry  for  breach  of  covenant  is  not  enforceable 
unless  the  lessor  serves  on  the  tenant  a  notice  specifying  the 
particular  breach  complained  of,  so  that  the  tenant  may  have 
a  reasonable  time  to  remedy  the  breach  and  make  reason- 
able compensation  to  the  lessor.  The  defendant  had  such 
a  notice,  and  a  reasonable  time  in  which  to  comply  with  it; 
but  it  is  said  that  the  notice  does  not  cover  the  breaches 
between  December  25th  and  January  14th.  In  my  opin- 
ion, this  answer  is  insuAcient,  because  the  breaches  during 
this  latter  period  are  the  same  as  those  in  respect  of  which 
the  notice  was  given.''  Rigby,  L. J.,  said,  *^  This  is  the  case 
of  a  lease  which  contained  two  covenants  as  to  repairs — 
one  a  general  covenant  to  repair  as  occasion  should  require, 
the  other  to  repair  within  three  months  after  notice.  The 
power  of  re-entry  applies  to  breaches  of  either  of  these  cov- 
enants.    Independently  of  the  Conveyancing  Act,  directly 
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the  premises  were  out  of  repair  the  landlord  had  a  right  of 
re-entry  under  the  lease;  but  he  was  not  bound  to  re-enter 
on  any  particular  day.  At  any  rate,  he  had  the  power  of 
re-entry  so  long  as  there  was  a  broken  covenant  and  a  con- 
tinuing breach.  The'  position  on  January  14th,  1897,  would 
be  that,  as  nothing  had  been  done  since  the  notice  as  to 
repairs,  the  plaintiff  had  the  right  to  determine  the  tenancy 
by  the  issue  of  the  writ,  and  to  sue  in  respect  of  such  rights 
as  had  accrued  to  him  during  the  tenancy."  He  then  refers 
to  sec.  14  of  the  Conveyancing  Act,  which  was  given  on 
September  22nd,  1876,  and  states :  "  It  cannot  be  doubted 
that  the  time  indicated  by  the  notice  was  a  reasonable  time, 
for  it  is  the  time  specified  in  one  of  the  covenants  to  repair 
contained  in  the  lease.  The  action  could,  therefore,  be  main- 
tained by  the  lessor — ^that  is  to  say,  the  conditions  imposed 
by  the  Act  had  been  complied  with,  and  for  the  purposes  of 
this  case  the  lessor  was  in  the  same  position  *as  if  there 
had  been  no  legislation.  Then  he  brought  his  action  for 
possession,  and  in  it  he  claimed  for  a  quarter's  rent  due  on 
the  previous  December  25th.  In  my  opinion,  this  claim  does 
not  constitute  a  waiver  of  the  forfeiture.  All  that  was  laid 
down  in  Dendy  v.  Nicholl,  4  C  B..  (N.  S.)  376,  was  that 
an  action  for  rent  was  as  good  as  a  waiver  of  forfeiture  as 
an  action  of  ejectment  was  as  a  determination  of  the  tenancy. 
If  there  had  not  been  a  recurring  breach,  but  something 
which  happened  once  for  all,  the  state  of  things  might  have 
been  different;  but  in  this  case,  in  my  opinion,  there  is 
nothing  in  the  statement  of  claim  inconsistent  with  an  elec- 
tion to  determine  the  lease  from  December  25th.''  Collins, 
J.,  was  of  the  same  opinion:  "It  is  not  now  denied  that 
there  was  a  breach  which  may  be  described  as  continuing  or 
accruing  day  by  day.  That  being  so,  but  for  the  Conveyanc- 
ing Act,  there  would  be  no  answer  to  the  claim  for  posses- 
sion. Undoubtedly  the  words  of  the  statute  do  give  rise  to 
the  contention  put  forward  on  behalf  of  the  defendant.  It 
is  said  that  the  breach  of  covenant  in  respect  of  which  this 
action  to  recover  possession  is  brought  is  not  the  antecedent 
failure  to  repair  in  respect  of  which  three  months'  notice 
was  given  on  September  22nd,  but  the  failure  to  repair  day 
by  day  after  December  25th,  and  that  in  respect  of  this  a 
fresh  notice  must  be  given.  If  the  section  is  to  be  con- 
strued with  a  great  degree  of  strictness,  that  might  be  so. 
I  think,  however,  that  we  ought  to  construe  the  words  ^  par- 
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ticular  breach '  in  the. section  according  to  the  obvious  inten- 
tion of  the  IjCgislature,  which  was  that  the  tenant  should 
be  informed  of  the  particular  condition  of  the  premises  which 
he  was  required  to  remedy.  The  expression  "breach'' 
means  the  neglect  to  deal  with  the  condition  of  the  premises 
BO  pointed  out,  and  not  merely  failure  to  comply  with  the 
covenants  of  the  lease.  The  common  sense  of  the  matter  is, 
that  the  tenant  is  to  have  full  notice  of  what  he  is  required  to 
do.  He  has  had  notice,  and  has  failed  to  act  on  it ;  and  with 
regard  to  that  the  physical  condition  of  the  premises  which 
he  was  required  to  make  good,  was  the  same  when  the  action 
was  brought  as  when  the  notice  was  given.  Under  these 
circumstances,  I  agree  that  the  requirements  of  the  Convey- 
ancing Act  have  been  complied  with,  and  that  the  tenant  has, 
within  the  meaning  of  sec.  14,  had  notice  of  the  breach  of 
covenant  which  is  the  foundation  of  the  action.^' 

Fawcett  in  his  able  work  on  Landlord  and  Tenant,  enum- 
erates the  instance  in  which  a  tenancy  may  be  affirmed  and 
forfeiture  waived,  p.  500,  and  says  at  p.  501,  "Where  a 
writ  claims  possession  for  the  forfeiture  and  also  arrears  of 
rent  accruing  due  subsequently  to  the  forfeiture,  the  latter 
operates  as  a  waiver  of  the  forfeiture,"  Bevan  v.  Barneit 
(1897),  13  T.  L.  K.  310,  "  though  if  the  breach  is  a  continu- 
ing one  as  in  the  case  of  non-repair  tlie  lessor  may  still  be 
entitled  to  forfeit  in  respect  of  the  breaches  subsequently 
to  the  date  up  to  which  rent  has  been  claimed,"  Penton  v. 
Barneit  (supra). 

As  to  the  sufficiency  of  the  notice,  reference  may  be  made 
to  Re  Serle,  [1898]  1  Ch.  652.  In  this  case  the  notice  merely 
informed  the  lessee  that  "  he  is  not  keeping  the  said  premises 
well  and  sufficiently  in  repair,  and  the  party  and  other  walls 
thereof."  It  was  held  insufficient  as  the  notice  did  not 
direct  the  attention  to  the  particular  breaches  complained 
of  so  as  to  give  the  tenant  an  opportunity  of  remedying  them 
before  action. 

In  Roscoe's  Nisi  Prius,  18th  ed.,  1034,  it  is  said  that  a 
waiver  of  forfeiture  incurred  by  a  breach  of  a  continuing 
covenant  to  repair  is  no  waiver  of  a  forfeiture  for  a  sub- 
sequent breach,  although  merely  a  continuance  of  the  orig- 
inal breach,  citing  Doe  d.  Baker  v.  Jones,  5  Ex.  498.  In 
this  case  it  was  also  held  that  where  the  covenant  was  to 
repair  within  a  reasonable  time  and  after  breach  the  lessor 
received  rent  that  he  might  bring  ejectment  immediately 
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thereafterwards.  Piatt,  B.,  says,  p.  505:  "It  is  a  fallacy  to 
say  that  the  receipt  of  rent  was  a  waiver  of  the  breach  of 
contract  to  repair,  for  it  was  a  continuing  breach,  and 
until  the  repairs  were  perfected,  the  lessors  of  the  plaintiff 
were  entitled  to  re-enter  for  the  forfeiture."  And  it  seems 
that  if  an  act  of  waiver  takes  place  one  day  a  landlord  may 
sue  out  a  writ  for  a  continuing  breach  on  the  next  day. 
Price  V.  Worwood,  4'H.  &  N.  512.  In  this  case  on  ejects 
ment  against  a  tenant  for  forfeiture  for  non-insurance 
brought  on  the  24th  of  December,  it  was  proven  that  rent  had 
been  paid  on  the  23rd  of  December  of  the  same  year.  Held, 
there  was  evidence  from  which  the  jury  might  presume  a 
continuing  breach  of  the  covenant  to  insure  on  the  24th  of 
December,  at  the  time  the  action  was  brought. 

In  the  present  case  the  coveiiant  to  repair  in  its  extended 
form  is  that  the  lessee  will  well  and  sufficiently  repair,  main- 
tain, amend  and  keep  said  premises  in  good  and  substantial 
repair,  when,  where  and  so  often  as  need  shall  be,  reason- 
able wear  and  tear  and  damage  by  fire,  lightning  and  tempest 
only  excepted.  Having  regard  to  the  authorities  above 
referred  to  and  the  wording  of  the  covenant  to  repair,  I  am 
clearly  of  opinion  that  here  there  is  a  continuing  breach 
of  the  covenant  to  repair  and  that  the  effect  of  the  notice 
was  not  a  complete  waiver  of  that  covenant,  but  only  delayed 
the  right  of  action  until  after  the  expiration  of  the  notice  to 
repair,  when  the  repairs  not  having  been  made  the  right  of 
action  for  possession  immediately  accrued. 

I  am  also  of  opinion  that  the  notice  given  was  sufficient 
under  the  thirteenth  section  of  the  Landlord  and  Tenants 
Act,  and  that  the  mere  fact  that  it  did  not  claim  a  certain 
sum  for  damages  would  not,  I  think,  make  it  bad.  The 
defendants  had  all  the  information  which  the  Act  requires 
to  be  given  except  as  to  damages  and  as  to  that  I  apprehend 
the  plaintiff  might  waive  his  right  so  that  the  plaintiffs' 
right  to  bring  this  action  was  complete  after  the  expiration 
of  the  notice.  That  having  regard  to  the  decision  in  Penton 
V.  Bamett  (supra) ,  the  right  of  action  for  possession  was 
also  complete  after  the  expiration  of  three  months  from 
the  giving  of  the  notice  under  the  covenant  to  repair  accord- 
ing to  notice,  and  that  no  further  notice  claiming  the  for- 
feiture was  required.     The  notice  in  form  was  not  limited 
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to  either  the  statute  or  the  covenant,  and  was,  I  think,  suffi- 
cient under  botJi. 

Although  there  waa  thus  in  my  opinion  a  ^forfeiture  en- 
titling the  plaintiffs  to  possession  the  Court  should,  never- 
theless, accede  to  the  prayer  of  the  defendants  under  sub- 
sec.  2  of  sec.  13  of  the  Landlord  and  Tenants  Act,  and  grant 
relief  from  the  forfeiture. 

I  do  not  think  effect  can  be  given  to  the  further  con- 
tention of  Mr.  Armour  that  the  removal  of  the  wall  was 
within  the  rights  of  the  defendants  under  the  lease.  The 
wall  was  a  part  of  the  "demise  and  the  lessees  thereby  have 
^'  the  right  and  liberty  to  maintain,  continue,  use,  build,  and 
rebuild  such  wall  .  .  .  subject  to  the  lessee  assuming 
the  obligation,  if  any,  existing  on  the  part  of  the  grantee 
under  the  said  deed  or  the  lessor  to  maintain  or  repair  the 
said  wall  as  appurtenant  to  the  land  hereby  demised.^^  So 
far  from  this  clause  having  the  effect  contended  for  it  rather 
imposes  upon  the  lessees  and  their  assigns  to  maintain  and 
repair  it.  It  creates  an  obligation  to  maintain  it  instead  of 
liberty  to  remove  it.  I  am  further  of  opinion  that  the 
receipt  of  rent  without  prejudice  to  the  plaintiffs'  rights 
precludes  the  contention  that  the  receipt  of  sums  equivalent 
to  the  rent  was  a  waiver  of  the  plaintiffs*  rights  of  for- 
feiture in  the  lease. 

I  think  the  terms  imposed  by  the  trial  Judge  to  restore 
the  wall  within  three  months  are  reasonable  and  appropriate. 
The  time  may  be  extended  for  that  period  from  the  date  of 
this  judgment,  and  in  default  of  restoration  within  the  time 
limited,  the  plaintiffs  should  be  entitled  to  recover  posses- 
sion of  the  premises. 

Objection  was  taken  to  the  sufficiency  of  the  notice  which 
was  signed  by  Mr.  Thomson  on  behalf  of  the  trustees.  This 
objection  is,  I  think,  untenable.  It  was  given  by  one  trus- 
tee and  adopted  by  all,  and  being  sufficient  under  the  statute 
tlie  objection  fails. 

Even  should  it  be  held  that  there  was  no  forfeiture  giv- 
ing a  right  of  re-entry,  I  am  of  opinon,  that  the  plaintiffs 
would  be  entitled  to  the  relief  given  by  the  trial  Judge,  first 
because  waste  had  been  committed  of  such  a  nature  that 
under  the  circumstances  a  mandatory  order  to  restore  the 
wall  would  be  the  only  sufficient  and  appropriate  remedy. 
See  the  Encyclopaedia  of  the  Laws  of  England,  vol.  14,  p. 
587;  Fawcett's  Landlord  and  Tenant,  3rd  ed.,  348,  350; 
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WoodfalPs  Landlord  and  Tenant,  18th  ed.,  695;  Kerr  on 
Injunctions,  4th.  ed.,  51  (a)  431,  432.  Secondly,  upon  the 
ground  that  a  sufficient  notice  having  been  given  to  repair, 
and  the  repairs  not  having  been  made  within  the  time  limited 
by  the  notice,  a  right  of  action  arose  under  that  covenant, 
not  only  of  forfeiture,  but  also,  if  forfeiture  for  any  reason 
was  not  available  to  the  plaintiffs,  for  other  relief  and  for 
which  the  appropriate  remedy  would  be  to  restore  the  wall. 
See  Fawcett  on  Landlord  and  Tenant,  3rd  ed.,  367,  373,  and 
376.  At  p.  338  it  is  said :  ^'  It  is  a  breach  of  this  covenant 
to  pull  down  the  demised  premises  either  wholly  or  partially, 
or  to  open  a  doorway  in  a  wall,'^  Oange  v.  LocJcwood  (1861), 
2  F.  &  F.  115;  Doe  v.  Jackson  (1817),  2  Star.  293,  and 
other  cases  there  cited. 

In  Altport  V.  Securities  Corporation  (1895),  64  L.  J. 
U.S.  Chy  491,  a  tenant  was  in  possession  of  rooms  on  the 
fourth  and  fifth  floors  of  pertain  premises  for  residential 
purposes,  with  the  use  of  the  entrance  hall,  staircase,  and 
lift.  The  landlord  without  the  consent  of  the  tenant,  and 
during  his  temporary  absence,  proceeded  to  make  structural 
alterations  in  the  premises,  including  (inter  alia)  the  removal 
of  the  staircase,  the  tenant^s  access  to  his  rooms  now  being 
by  another  staircase,  which  was  a  circuitous  and  less  con- 
venient route.  On  motion  for  injunction  by  the  plaintiff  the 
Court  granted  a  mandatory  order  against  the  landlord  to 
reinstate  the  staircase.  North,  J.,  said:  ^*I  think  I  ought 
to  grant  a  mandatory  injunction.  It  is  quite  clear,  in  my 
opinion,  that  the  defendants  have  not  any  right  to  act  as 
they  have  done.  It  is  said  that  they  may  be  able  to  find 
more  evidence  in  their  favour  before  the  trial  of  the  action, 
but  I  do  not  think  they  could  find  more  than  they  have  at 
present.  Again,  it  is  said  that  a  mandatory  injunction  ought 
not  to  be  granted  on  this  motion,  or  indeed  at  any  time, 
requiring  the  defendants  to  reinstate  what  they  have  pulled 
down.  I  refer  to  the  case  of  Lane  v.  Newdigate,  10  Ves.  192, 
where,  although  the  order  specifically  to  repair  the  banks  of 
a  canal  and  stop  gates  and  other  works  was  refused,  the 
Lord  Chancellor  said :  '  So,  as  to  restoring  the  stop  gate, 
the  same  difficulty  occurs.  The  question  is,  whether  the 
Court  can  specifically  order  that  to  be  restored.  I  think  I 
can  direct  it  in  terms  that  will  have  that  effect.  The  injunc- 
tion I  shall  order  will  create  the  necessity  of  restoring  the 
stop  gate,  and  attention  will  be  had  to  the  manner  in  which 
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he  is  to  use  these  locks^  and  he  will  find  it  diflScult,  I  appre- 
hend, to  avoid  completely  repairing  these  works' — that  is, 
the  order  would  create  the  necessity  of  restoring  the  stop 
gate  and  works/'  In  Ranl-in  v.  Huskisson,  4  Sim.  13,  an 
injunction  was  granted  on  interlocutory  application  brfore 
answer,  restraining  the  defendants  from  permitting  to  remain 
erected  such  part  of  certain  buildings  as  had  been  erected  in 
violation  of  the  agreement  between  the  plaintiff  and  the 
defendants,  and  in  the  case  of  Morris  v.  Granty  25  W.  R. 
55,  the  defendant,  having  after  express  notice  erected  a 
porch  in  breach  of  a  covenant,  was  on  motion  ordered  to 
remove  the  erection,  although  it  had  been  completed  before 
the  filing  of  the  bill.  "  It  is  suggested  that  the  plaintiff 
ought  to  have  damages  if  any  relief  is  granted,  but,  in  my 
opinion,  it  is  a  case  in  which  he  has  a  right  to  say  that  his 
rights  shall  not  be  interfered  with  in  a  high-handed  man- 
ner in  his  absence.  I  think  it  is  a  case  which  should  be 
decided  at  once,  and  therefore  I- make  the  order  now  instead 
of  directing  that  the  motion  to  stand  to  the  hearing."  See, 
Lord  Esher's  observations  on  Lane  v.  Newdigaie  in  Ryan 
V  Mutual  Tontine  Assn,,  [1893]  1  Ohy.  124. 

As  to  the  question  of  costs  allowed'  below  between  solici- 
tor and  client,  it  was  urged  that  the  trial  Judge  had  no 
jurisdiction  to  impose  such  costs,  and  Mr.  Tilley  was  unable 
to  cite  any  authority  where  they  had  been  allowed  in  a  case 
similar  to  the  present. 

In  Andrews  v.  Barnes,  39  C.  L.  D.  133,  it  is  said  that 
the  Court  of  Chancery  had,  and  the  High  Court  of  Justice 
has,  in  matters  of  equitable  jurisdiction  a  general  discre- 
tionary power  to  give  costs  as  between  solicitor  and  client. 
"  The  giving  of  costs  in  equity,"  said  Ix)rd  Hardwicke,  in 
Jones  V.  CoJceter,  2  Atk.  400,  "  is  entirely  discretionary, 
and  is  not  at  all  conformable  to  the  rule  at  law."  The 
former  rule  in  the  Chancery  Court  above  indicated  is  in 
effect  the  present  rule  now  applicable  to  all  Courts.  Never- 
theless, even  in  equity  costs  as  between  solicitor  and  client 
were  not  given  except  in  special  cases  such  as  suits  affecting 
charity  funds,  administration  suits,  accidents  brought  by 
trustees  and  in  certain  cases  of  mis-conduct,  and  where  an 
arbitrator  had  power  to  dispose  of  the  question  of  costs.  In 
CocJcburn  v.  Edwards,  18  Chy.  Div.  449,  it  was  held  in 
appeal  that  the  difference  between  solicitor  and  client  costs 
and  party  &nd  party  costs  in  an  action  cannot  be  given  by 
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way  of  damages  in  the  same  action,  the  latter  being  all  that 
the  successful  suitor  is  entitled  to.  In  Willmott  v.  Barber 
(1881),  W.  N.  107,  it  was  held  that  the  Judge  had  no  jur- 
isdiction to  impose  costs  by  way  of  penalty  beyond  the  costs 
of  the  suit.  See  Morgan  on  Costs,  2nd  ed.,  5.  In  the 
pj'esent  case  it  is  true  that  the  plaintiffs  are  trustees,  but 
the  action  is  not  brought  in  respect  of  the  trust  or  arising 
out  of  the  will.  The  plaintiffs'  .claim  is  as  landlords.  I 
Iiave  been  unable  to  find  any  case  such  as  this,  where  costs 
between  solicitor  and  client  have  been  given.  It  does  not 
fall  within  the  class  of  cases  where  such  costs  have  been 
allowed,  nor  do  I  think  the  rule  should  be  extended. 

With  deference,  I  think  the  trial  Judge  was  in  error  in 
finding  that  there  was  a  waiver  of  the  forfeiture  to  re-enter. 
The  covenant  to  repair,  which  includes  the  keeping  of  the 
premises  in  repair  is  a  continuing  covenant,  and  the  effect 
of  the  notice  to  repair  was  not  a  waiver  once  for  all  of  the 
general  covenant,  but  an  election  that  the  plaintiffs  would 
not  take  advantage  of  it  during  the  currency  of  the  notice  to 
repair  and  after  the  expiration  of  that  notice  the  plaintiffs 
had  the  right  to  re-enter  if  the  premises  continued  out  of 
repair.  The  same  may  be  said  of  the  covenant  to  repair 
according  to  notice.  Default  in  complying  with  the  notice 
gave  the  right  of  re-entry  after  the  expiration  of  the  time 
liniited  by  the  notice.  The  notice  was  sufficient  under  sec. 
13  of  the  L.  &  T.  Act,  giving  all  the  information  required; 
and  no  subsequent  notice  was,  in  my  opinion,  necessary. 

The  premises  being  admittedly  out  of  repair  the  right  of 
re-entry  was  complete  and  the  plaintiffs  are  entitled  to  suc- 
ceed upon  their  cross-appeal. 

Eelief  may  be  granted  to  the  defendants'  prayer  under 
sub-sec.  2  of  sec.  13,  and  the  only  appropriate  relief  in  my 
view  is  the  restoration  of  the  wall  within  a  reasonable  time. 
Three  months,  I  think,  is  a  reasonable  time,  and  that  may 
be  extended  from  the  date  of  this  judgment.  Aside  from  the 
question  of  forfeiture  the  taking  down  of  the  wall  under  the 
circumstances  was,  in  my  opinion,  waste,  the  appropriate 
remedy  for  which  was  the  restoration  of  the  wall  within 
the  time  limited  by  the  trial  Judge. 

The  costs  below  should  be  that  allowed  between  party 
and  party;  the  time  for  completing  the  repairs  to  be  ex- 
tended to  three  months  from  the  date  of  this  judgment.  With 
this  variation  of  the  judgment  below  the  plaintiffs'  appeal 
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is  allowed  with  costs  and  the  defendants'  appeal  dismissed 
with  costs. 

Hon.  Mr.  Justice  Middleton.: — It  is  desirable  to  state 
accurately  and  at  some  length  the  exact  contention  made  by 
the  defendants'  counsel  before  dealing  with*  the  cases.  His 
contention  may,  I  think,  be  put  thus : — 

The  lease  contains  two  covenants;  a  covenant  to  repair, 
and  a  covenant  to  repair  on  three  months'  notice.  On  a 
breach  of  either,  the  landlord  has  the  right  to  forfeit. 

No  action  can  be  brought  to  enforce  a  forfeiture  unless 
and  until  the  notice  required  by  the  statute  is  given.  This 
notice  must  be  given  after  the  breach  which  brings  about 
the  forfeiture.  Assuming  that  what  is  alleged  is  a  breach  of 
the  covenant  to  repair,  the  landlords  had  two  courses  open. 
They  might  treat  the  breach  of  the  covenant  as  working 
forfeiture,  and  give  notice  required  by  the  statute,  so  that 
they  might  re-enter  by  virtue  of  the  forfeiture  or  they  might 
elect  to  waive  the  forfeiture  and  to  continue  the  tenancy.  By 
giving  the  notice  under  the  covenant  to  repair  according  to 
notice,  the  landlords,  it  is  said,  have  adopted  the  latter 
course,  and  cannot  be  heard  to  say  that  the  term  which 
they  have  by  the  giving  of  that  notice  elected  to  treat  as 
existing,  was  forfeited  and  ended  by  the  prior  breach  of  the 
covenant  to  repair. 

This  does  not  mean  that  the  landlords  are  without  remedy. 
They  could,  before  the  statute,  after  the  three  months  bring 
ejectment  either  on  the  breach  of  the  covenant  to  repair 
according  to  notice  or  by  reason  of  the  continuing  breach 
of  the  covenant  to  repair,  and,  since  the  statute,  upon  the 
terms  prescribed  by  the  statute,  i.e.,  upon  reasonable  notice 
of  his  intention  to  forfeit  they  may  avail  themselves  of  any 
forfeiture  wliich  has  taken  place  since  the  waiver  of  the 
particular  forfeiture  by  the  notice*  in  question. 

The  plaintiffs  contend  that  the  notice  which  was  given 
can  be  regarded  as  a  notice  under  the  statute  as  well  as 
under  the  covenant.  It  is  said  that  a  moment's  consideration 
will  shew  that  this  cannot  be,  because  the  notice  under  the 
statute  is  an  election  to  forfeit,  and  the  notice  under  the 
covenant  is  an  election  to  waive  the  forfeiture.  A  notice 
may  be  so  vague  and  ambiguous  that  it  may  be  difficult  to 
ascertain  the  landlord's  real  intention;  but  no  notice  can 
be  supposed  to  express  these  two  opposite  and  conflicting 
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ideas.  When  the  notice  is  ambiguous  it  must  be  construed 
against  the  landlord  who  gave  it,  and  the  tenant  is  entitled 
to  regard  it  as  a  notice  imder  the  covenant  if  it  is  capable 
of  being  so  construed.  No  one  reading  the  notice  here  given 
can  doubt  that  it  is  an  apt  notice  under  the  covenant,  and  it 
must  be  so  treated;  and  it  is  not  important  that  possibly 
the  notice  might  have  answered  as  a  notice  under  the  statute 
if  there  had  been  no  second  covenant  in  the  lease  and  so 
no  ambiguity. 

This  is  a  fair  summary  of  Mr.  Armour's  very  able  argu- 
ment upon  that  branch  of  the  case. 

Turning  then  to  what  has  been  decided :  In  Doe  v.  Meux 
(1825,  4  B.  &  C.  606,  an  action  was  brought  after  the  giv- 
ing of  notice  and  before  the  expiry  of  the  three  months. 

Bayley,  J.,  said: — 

^'The  landlord  in  this  case  had  an  option  to  proceed 
on  either  covenant;  and  after  giving  notice  to  repair  within 
three  months  he  might  have  brought  an  action  against  the 
defendant  upon  the  former  covenant  for  not  keeping, the 
premises  in  repair.  But  that  is  very  different  from  insist- 
ing upon  the  forfeiture.  It  is  said  that,  the  premises  being 
out  of  repair  on  the  6th  August,  when  the  notice  was  given, 
the  lease  was  thereby  forfeited.  But  the  landlord  has 
affirmed  that  the  lease  subsisted  up  to  the  29th  September, 
by  receiving  the  rent  which  came  due  at  that  period.  It  is 
plain,  tiierefore,  that  he  did  not  intend  to  insist  upon  an 
immediate  forfeiture  at  the  time  when  the  notice  was  given; 
and  I  think  the  notice  amounted  to  a  declaration  that  he 
should  be  satisfied  if  the  premises  were  repaired  within  three 
months,  and  that  he  thereby  precluded  himself  from  bring- 
ing an  ejectment  before  the  expiration  of  that  period.'* 

Holroyd,  J.,  said: — 

"It  appears  to  me  that  the  notice  requiring  the  tenant 
to  repair  within  three  months  was  equivalent  to  an  admis- 
sion that  the  tenancy  would  continue  up  to  the  end  of  that 
time.  If  it  did  not  amount  to  a  waiver  of  the  forfeiture 
incurred  by  breach  of  the  covenant  to  keep  the  premises  in 
repair,  the  landlord  might  be  able  to  bring  ejectment  after 
the  tenant  had  put  the  premises  in  repair  pursuant  to  the 
notice;  which  would  be  extremely  unjust.  But  I  think 
that  although  the  action  for  breach  of  the  covenant  would 
remain,  yet  the  forfeiture  was  waived.*' 
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In  addition  to  what  I  have  quoted,  the  earlier  case  of 
Doe  V.  Paine,  2  Camp.  520,  is  distinguished  upon  the  ground 
that  the  notice  given  was  a  notice  to  repair  forthwith. 
And  in  Few  v.  Perkins  (1867),  L.  R.  2  Ex.  92,  a  somewhat 
similar  notice  is  regarded  in  the  same  way.  The  notice  was 
^'ague  and  general  and  was  not  an  election  of  the  landlord  to 
wave  the  forfeiture,  because  there  could  not  be  found  in  it 
anything  necessarily  referable  to  the  latter  covenant  or  mak- 
ing it  anything  more  than  '*  the  usual  though  not  necessary 
course  of  giving  the  tenant  notice  to  repair,"  given  as  a 
matter  of  courtesy  before  bringing  ejectment. 

In  Doe  V.  Lewis  (1836),  5  A.  &  E.  277,  the  covenants 
were  slightly  diiferent,  but  the  principle  is  the  same.  Den- 
man,  C.J.,  says: — 

**  The  non-repair  was  proved,  but  the  original  lessor  had 
reserved  to  himself  a  particular  remedy  in  case  of  non- 
repair ...  If  the  reversioner  takes  upon  himself  to 
repair,  under  a  proviso  like  this,  he  waives  the  forfeiture  for 
breach  of  condition  .  .  .  The  lessors  of  the  plaintiffs, 
by  giving  the  notice  of  November,  took  into  their  oVn  hands 
a  remedy  inconsistent  with  the  right  to  insist  on  a  forfeiture." 

Littledale,  J. : — 

"  By  giving  the  notice  under  the  latter  proviso,  the  les- 
sors of  the  plaintiff  have  waived  their  right  of  proceeding 
under  the  general  power.*' 

Patteson,  J.,  accepts  the  judgment  of  Holroyd,  J.,  in 
Doe  V.  Meiix,  as  establishing  that  ^^  the  party  by  proceeding 
oil  the  special  proviso  waives  his  right  to  proceed  on  the  gen- 
eral one,'*  and  refuses  to  regard  Doe  v.  Paine  as  authority 
to  establish  that  "  such  provisoes  as  these  are  independent, 
so  that  ejectment  may  be  maintained  on  the  one,  though 
recourse  has  been  had  to  the  other  ;''^  for  the  very  reason 
above  indicated,  that  the  notice  was  not  in  that  case  suffi- 
ciently definite  to  enable  it  to  be  said  that  recourse  had 
been  had  to  the  other. 

So  far  Mr.  Armour's  argument  is  borne  out  by  the  cases. 
The  fallaev  conies  when  he  deals  with  the  statute.  The 
statute  does  not  require  that  the  notice  should  be  given 
after  the  right  of  re-entry  has  arisen.  It  must  be  given  after 
the  act  or  neglect  upon  wliich  the  right  to  re-enter  arises, 
but  it  may  be  given  before  the  forfeiture  takes  place. 

The  covenant  to  repair  is  a  continuing  covenant,  and 
each  day  that  there  is  a  state  of  non-repair,  constituting  a 
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breach  of  the  covenant,  there  is  a  right  of  entry  and  a  right 
to  forfeit  the  lease. 

Assuming  that  on  the  16th  July,  1909,  there  was  a  breach 
of  the  covenant  to  repair  and  that  the  notice  then  given 
was  a  waiver  of  the  forfeiture  that  had  taken  place,  and 
by  reason  of  the  recognition  of  the  existence  of  the  term 
for  three  months  precluded  the  landlords  from  acting  on  any 
breach  of  the  covenant  to  repair  during  the  three  months, 
it  does  not  preclude  thfem  from  acting  upon  the  subsequent 
breaches  and  on  the  right  of  entry  arising  from  day  to  day 
during  the  period  that  elapsed  from  the  expiry  of  the  three 
montlis  to  the  bringing  of  the  action. 

Then  does  the  statute  preclude  the  landlords  from  bring- 
ing the  action  without  a  new  notice?  I  think  not.  We 
must  be  on  our  guard  against  reading  into  a  statute  more 
than  it  contains.  What  it  requires  is  that  before  the  land- 
lord asserts  the  forfeiture  he  shall  have  given  notice,  not  of 
his  intention  to  forfeit,  as  is  argued,  but  of  his  desire  to 
have  the  covenant  lived  up  to ;  drawing  attention  to  the  par- 
ticular thing  which  the  tenant  has  done  or  left  undone. 
The  notice  does  not  need  to  be  an  election,  but  is  to  serve  as 
a  warning  to  the  tenant  so  as  to  prevent  him  being  taken  by 
surprise. 

This  construction  of  the  Act  was  adopted  in  the  Court 
of  Appeal  in  Penion  y,  Barneit,  [1898]  1  Q.  B.  276.  There 
a  notice  was  given  under  the  Act.  Then  rent  was  demanded 
down  to  a  period  long  subsequent  to  the  notice  and  any  for- 
feiture was  waived.  The  non-repair  continued;  and  it  was 
said  that  a  new  forfeiture  took  place  because  the  covenant 
was  continuing,  and  there  was  a  new  breach  every  day. 
This  case  also  determined  that  the  statute,  though  requiring 
a  notice  of  the  **  particular  breach  complained  of/'  did  not 
require  a  notice  of  the  ^*  breach ''  in  the  legal  significance 
of  that  term,  but  of  the  physical  condition  of  the  premises 
which  the  tenant  was  required  to  make  good;  and  it  also 
determined,  in  the  third  place,  that  such  a  notice  might  be 
well  given  before  the  "  breach ''  in  the  legal  sense  upon  which 
the  right  to  forfeit  and  re-enter  is  based. 

The  question  then  resolves  itself  into  the  narrower  one: 
Was  What  was  done  a  breach  of  the  covenant? 

^  The  Crown  leased  to  Jamieson  on  the  27th  June,  1899, 
a  vacant  lot  at  the  corner  of  Queen  and  Yonge  streets,  *'  to- 
gether with  a  wall  eighteen  inches  thick,''  described  in  a 
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deed  of  19th  July,  1867,  ^*a8  projecting  nine  inches  upon 
the  next  adjoining  land  to  the  north,  and  the  right  and 
liberty  to  maintain,  continue,  use,  build,  and  re-build  such 
wall  as  granted  to  the  Board  of  Agriculture  for  Upper 
Canada  by  virtue  of  the  provisions  of  the  deed/' 

The  deed  of  19th  July,  1867,  referred  to,  is  ^one  by 
which  Mcintosh,  the  owner  of  the  lands  in  question  and  the 
lands  to  the  north,  conveyed  to  the  Board  the  lands  in 
question,  "with  the  right  and  liberty  to  maintain  and  con- 
tinue the  wall  of  the  building  erected  by  the  Board  "  "  as 
it  now  projects,  and  hereafter  from  time  to  time  to  build 
the  wall  of  any  building  which  hereafter  may  be  built  by  '* 
the  Board  "  their  successors  or  assigns,  projecting  nine 
inches  upon  the  next  adjoining  land,''  to  the  intent  that  the 
wall  may  be  used  as  a  party  wall. 

In  the  lease  Jamieson  covenants  to  erect  a  building 
costing  $25,000  in  accordance  with  plans  to  be  approved  by 
the  lessor. 

The  building  actually  erected  cost  very  much  more  than 
this.  The  north  wall  consists  of  the  old  party  wall  and 
an  extension  upward.  I'he  wall  had  not  sufficient  strength 
to  carry  the  floors  of  the  building,  so  that  a  steel  structure 
was  adopted;  and  the  only  function  of  the  wall  is  that  of  a 
partition  between  the  southern  building  and  the  building 
to  the  north. 

There  is  a  right  of  renewal  for  a  certain  time;  and  on 
the  termination  of  the  term  the  landlord  is  to  pay  the 
tenant  the  actual  value  of  the  buil4ing  at  the  time  the  lease 
terminates. 

The  tenant  having  acquired  a  lease  qf  the  building  to 
the  north,  with  the  consent  of  the  landlord  of  that  building 
has  removed  part  of  the  wall,  so  as  to  enable  the  ground 
floor  to  be  used  ag  one  store.  This  does  no  real  harm  to 
the  plaintiffs,  in  view  of  the  long  lease  (105  years)  and  the 
fact  that  the  building  is  the  tenant's  and  is  to  be  paid  for 
on  the  footing  of  its  actual  value. 

The  wall  in  question  is  not  the  tenant's,  but  the  amount 
that  its  restoration  will  cost  is  very  small  compared  with  the 
value  of  the  rest  of  the  building. 

If  the  covenant  prevents  its  removal,  then  the  plaintiffs 
have  the  right  to  assert  the  covenant,  even  though  the  advan- 
tage to  them  bears  no  comparison  to  the  injury  to  the  defend- 
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ants.    The  familiar  case  found  in  ^Esop  does  not  indicate 
that  the  Court  can  interfere  upon  this  ground. 

Mr.  Armour's  contention  is  that  the  act  complained  of 
here  does  not  come  within  the  covenant.  The  covenant  is 
aimed  at  permissive  waste.  The  act  done  is  voluntary 
waste,  and  the  remedy  is  in  damages  only. 

This  contention  is  supported  hy  Doe  dem.  DaUon  v. 
Jones,  4  B.  &  Ad.  126,  L.  J.  2  Q.  B.  11.  There  a  dwelling 
was  turned  into  a  store.  A  window  was  enlarged  and  a  door 
in  an  inside  partition  was  closed  and  another  door  opened. 
This  was  found  to  be  no  breach  of  the  covenant  to  repair, 
"the  effect  of  which  was  merely  that  the  tenant  should 
supply  the  ordinary  wear  and  tear  of  the  premises." 

Hjoldemess  v.  Langy  11  0.  B.  1,  deals  with  the  same  ques- 
tion; and  I  must  confess  that  a  careful  perusal  of  it  leaves 
my  mind  in  much  confusion  as  to  what  was  really  decided. 

The  covenants  in  the  lease  contemplate  the  erection  of 
buildings  and  the  piaking  of  changes  by  the  tenant.  The 
$25,000  building  to  be  erected  at  the  beginnig  of  the  terra 
(lasting,  including  renewals,  105  years)  would  not  remain 
suitable  for  all  purposes  throughout  the  term  without  alter- 
ation. 

The  extended  covenant  to  repair  calls  upon  the  tenant 
to  "  well  and  sufficiently  repair,  maintain,  amend  and  keep  '* 
the  demised  premises?  The  covenant  in  Doe  v.  Jones  was 
to  "repair  and  keep  repaired."  Armour,  C.J.,  in  Holder- 
ness  V.  Lang  was  "  inclined  to  think  what  was  done  by  the 
defendant  was  not  a  breach  of  the  covenant "  there,  which 
was  the  same  as  that  here;  and  in  appeal  Wilson,  C.J.^  says: 
"  I  am  inclined  to  think  the  lease  before  us  is  substantially 
like  the  lease  just  referred  to."  Neither  Judge  places  his 
decision  upon  this  ground. 

Bearing  in  mind  that  what  was  demised  was  the  wall  and 
not  the  building,  and  that  here  the  covenant  is  to  "maintain, 
amend  and  keep  "  it,  I  cannot  agree  that  this  lease  is  sub- 
stantially the  same  as  the  lease  in  Doe  v.  Jones-  And  it 
seems  to  me  that  the  removal  and  destruction  of  the  party 
wall  is  a  breach  of  the  covenant  to  "  maintain  "  it. 

Doe  dem,  Viekery  v.  Jachson,  2'  Stark  293,  is  in  point, 
and  is  cited  with  approval  in  all  text-books. 

I  notice  that  in  Holdemess  v.  Lang,  it  is  said  that  the 
covenant  is  not  a  continuing  covenant,  and  that  the  breach 
once  made  and  waived  cannot  be  relied  on.     This  is  in  con- 
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flict  with  the  weighty  eases  before  quoted  in  dealing  with 
this  question. 

So  far  as  the  contention  made  by  the  plaintiffs  that 
restitution  ought  to  be  ordered  is  concerned,  in  specific 
performance  of  the  covenant  to  repair,  I  am  quite  unable  to 
assent.  Piatt  (covenants)  p.  293,  states :  ''  The  rule  may 
now  be  taken  to  be  established  that  equity  will  not  decree 
specific  performance  of  a  covenant  to  repair,  but  will  leave 
the  party  to  recover  damages  in  an  action  at  law.''  This 
rule,  so  far  as  I  can  ascertain,  has  never  been  broken  in 
upon,  and  applies  also  to  waste.  I  mention  this,  that  my 
position  may  be  clear;  but  as  my  judgment  does  not  turn 
upon  this  I  do  not  discuss  the  cases. 

There  being,  therefore,  a  breach  of  the  covenant,  and 
forfeiture,  I  agree  with  the  terms  suggested  by  my  brother 
Clute  upon  which  the  defendants  may  be  relieved. 

I  also  agree  that  there  was  not  power  to  order  payment 
of  solicitor  and  client  costs,  save  as  the  price  of  indulgence, 
and  that  they  should  not  be  so  awarded  in  this  case. 

Since  the  above  was  written  T  have  had  my  attention 
called  to  Rose  v.  Spicer,  [1911]  1  K.  B.  234,  which  is  much 
in  point. 

Hon.  Mr.  Justice  Latchford: — I  concur. 


Master  in  Chambers.  February  21st,  1912. 

CARRY  V.  TORONTO  BELT  LINE  CO. 

3  O.  W.  N.  751. 

Discovery- — Production  of  Documents — Action  on  Judgment  and  for 
Receiver — Enquiry  as  to  Property  of  Judgment  Debtors — Com- 
pany— Production  of  Minute-books  and  Documents. 

Motion  by  the  plaintiff  for  further  and  better  affidavit 
on  production  from  the  defendants. 

M.  Lockhart  Gordon,  for  the  plaintiff's  motion. 
F.    McCarthy,   for   the    defendants,   contra. 

Cartwright.  K.C.  Master: — ^The  action  is  on  a  judg- 
ment against  the  defendants  recovered  on  9th  June,  1893, 
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for  a  sum  which  with  interest  amounted  to  nearly  $5,000 
at  the  issue  of  the  writ  herein  in  June  last. 

The  plaintiff  claims  (1)  the  appointment  of  a  receiver; 
(2)  full  discovery  by  defendants  of  their  real  and  personal 
property,  and  (3)  a  sale  of  the  line  and  reference  to  ascer- 
tain prior  encumbrances;  (4)  reference  to  ascertain  value 
and  amount  of  the  property  of  the  defendant  company 
exigible  under  the  plaintiff's  judgment. 

The  company  was  incorporated  by  the  Act  52  Vict. 
(Ont.)  ch.  82. 

The  affidavit  already  made  by  the  secretary  of  the 
defendant  company  produces  only  3  documents: — 

(1)!  Agreement  dated  20i\\  June,  1890,  between  the. 
defendants  and  the  G.  T.  R. 

(2)  Agreement  dated  28th  February,  1891,  between  the 
defendants  and  the  G.  T.  R. 

(3)  Mortgage  deetl  of  trust  dated  2nd  April,  1890, 
between  the  defendant  company  and  two  trustees. 

A  copy  of  this  last  document  has  been  put  in.  It  recites 
the  agreement  of  20th  January,  1890,  and  states  that  it 
was  as  well  a  lease  for  40  years  from  1st  July.  1891,  to  the 
G.  T.  R.  at  a  rent  of  $18,500.  payable  half-yearly  as  an 
agreement  with  the  G.  T.  R.  to  mortgage  the  property  and 
franchise  of  the  defendant  company  to  secure  an  issue  of 
$650,000  first  mortgage  bonds  payable  in  40  years  from 
date  of  issue  with  interest  at  4  per  cent,  half-yearly  and 
that  of  these  $4G2,500  should  be  used  by  the  defendant 
company  for  the  construction  of  the  road  (the  interest  on 
this  at  4%  being  exactly  $18,500.) 

Reference  to  the  Act  of  incorporation  shews  that  by  sec. 
15  tlie  above  agreement  had  to  be  approved  of  at  a  special 
general  meeting  of  the  shareholders  called  for  that  purpose. 
It  seems  to  follow  from  this  that  the  defendant  company 
must  produce  its  minute  books  and  all  other  material  neces- 
sary to  shew  that  the  terms  of  the  act  of  incorporation  in 
this  respect  were  complied  with. 

It  was  further  contended  by  Mr.  Gordon  that  the 
accounts  of  the  defendant  company  should  also  be  open  to 
his  inspection.  He  supported  this  argument  by  the  fact 
that  the  plaintiff  asked  not  only  payment  of  his  admitted 
judgment  but  also  the  appointment  of  a  receiver  and  dis- 
covery as  to  assets  and  liabilities  to  enable  the  Court  to 
see  if  it  was  a  proper  case  for  a  receiver.     He  cited  Bray  on 
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Discovery,  pp.  571,  609,  and  cases  cited.  See  too,  Yearly 
Practice  (red  book)  1912.  vol.  1,  p.  370. 

The  appointment  of  a  receiver  is  a  matter  of  discretion. 
Such  a  remedy  is  only  granted  on  a  proper  case  being  made 
for  the  interference  of  the  Court.  On  the  principle  that 
discovery  extends  to  everything  that  may,  not  which  must, 
assist  the  case  of  the  applicant,  it  would  seem  that  here  the 
plaintiff  is  entitled  to  all  such  production  and  examination 
as  will  shew  whether  he  has  made  out  his  case  for  the  relief 
he  asks  under  any  of  the  branches  of  the  prayer  for  relief 
in  the  statement  of  claim. 

This  is  analogous  to  the  examination  of  a  judgment 
debtor  as  pointed  out  in  Bray  (supra),  pp.  570,  571,  in  the 
chapter  entitled  "  Discovery  in  Aid  of  Execution.'' 

The  order  should  go;  with  costs  in  the  cause,  aa  the 
point  is  now  so  far  as  appears. 


Hon.  Mr.  Justice  Middleton.        February  21st,  1912. 

CLARKSOX  V.  McN'AUGHT  AND  SHAW. 

(and  three  other  cases.) 

3  O.  W.  N.  741. 

Appeal  —  To  DivUional  Court  —  Frofn  Judge  in  Chambers — Motion 
for  Leave  to  Appeal — Summary  Judgment — Action  on  Promissory 
Note. 

Middleton,  J.,  refused  leave  to  appeal  from  judgment  of  Brit- 
ton,  J.,  21  O.  W.  R.  209,  affirming  order  of  Master-in-Chambers,  21 
O.  W.  R.  198. 

Application  by  the  plaintiff  for  leave  to  appeal  from  the 
order  of  Hon.  Mr.  Justice  Britton,  21  0.  W.  E.  269, 
dismissing  an  appeal  from  the  order  of  the  Master  in 
Chambers,  21  0.  W.  R.  198,  refusing  to  grant  summary 
judgment  under  Con.  Bule  603. 

F.  R.  Mackelcan,  for  the  plaintiffs'  motion. 
F.  Amoldi,  K.C.,  for  the  defendants,  contra. 

Hon.  Mr.  Justice  Middleton: — I  have  very  carefully 
considered  this  application.  I  do  ^lot  think  that  leave  to 
appeal  should  be  granted. 

I  base  my  judgment  upon  the  fact  that  the  matters 
involved  are  too  important  and  too  difficult  to  fall  within 
the  scope  of  the  rule  in  question. 
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It  must  be  borne  in  mind,  in  dealing  with  applications 
under  this  rule,  that  the  right  of  appeal  is  very  limits, 
and  that  these  and  similar  considerations  have  led  to  the 
nile  being  so  restricted  in  its.  application  as  to  render  the 
summar}'  procedure  thereby  provided  available  only  where 
there  is  no  real  question  either  of  law  or  fact  between  the 
parties. 

It  is  sought  to  treat  this  application  as  one  to  enforce 
an  undertaking  given  by  counsel  that  judgment  should  be 
entered  upon  these  notes  if  the  plaintiff  is  found  entitled  to 
recover  in  the  action  of  Stavert  v.  McMillan. 

A  very  serious  question  is  suggested  by  counsel  for  the 
defendants  as  to  the  effect  of  this  undertaking,  in  view  of 
the  transactions  which  took  place  in  July  and  August,  1911, 
long  after  its  date.  By  the  agreements  then  entered  into 
the  title  to  the  notes  in  question  has  become  vested 
in  Clarkson;  but  it  is  alleged  that  Clarkson  has  not 
succeeded  to  all  the  rights  of  Stavert,  and  that  in 
truth  he  has  no  greater  right  than  the  Sovereign  Bank 
itself,  and  that  neither  he  nor  the  Sovereign  Bank  can 
enforce  the  notes  in  question.  These  questions  are  not  only 
important  but  difficult,  and  clearly  are  not  such  as  ought 
to  be  dealt  with  upon  a  mere  Chamber  motion,  but  such  as 
should  be  disposed  of  so  as  to  permit  the  most  ample  con- 
sideration and  to  give  the  freest  and  most  untrammeled 
right  of  appeal. 

Apart  from  this.  I  do  not  think  a  motion  to  enforce 
such  an  undertaking  could  properly  be  made  in  Chambers^ 
either  before  the  Master  or  before  the  Judge.  The  under- 
taking may  be  enforced  upon  a  summary  application  to  the 
Court — Pirung  v.  Dawson,  9  0.  L.  R.  248 — or  may  be 
enforced  by  action.  In  either  case  the  judgment  will  be 
free  from  the  trammels  placed  by  our  rules  upon  the  right 
to  appeal  from  Chamber  orders. 

In  this  case  the  parties  will  be  well  advised  if  the  ques- 
tion of  the  validity  and  effect  of  the  undertaking  is  raised 
by  the  pleadings,  so  that  it  can  be  dealt  with  at  the  trial; 
because  it  does  not  appear  to  be  a  matter  that  can  be  satis- 
factorily dealt  with  upon  a  summary  application. 

The  motion  will  be  refused;  costs  to  the  defendants  in 
anv  event. 

A  cross-application  for  leave  to  appeal  from  the  terms 
of  the  order  of  Hon.  Mr.  Justice  Britton  will  also  be 
refused :  costs  to  the  plaintiff  in  any  event. 
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Hon.  Mr.  Justice  Biddbll.  February  14th,  1912. 

Divisional  Court.  March  12th,  1912. 

Re  DENTON. 

3  O.  W.  N.  678. 

Will — Construction — Motion  for  under  Con.  Rule  938 — Legacy  of 
Annuity — Legatee  Predeceased  Testator — Oift  of  Annuity  Failed 
— Bequest  of  Annuity  during  Lifetime  of  Widotc  —  Death  of 
Annuitant  after  Testator's  Deaths  hut  before  Widow*s — Person aJ 
Representative  Entitled — Specific  Legacy  of  $'500 — Vested  Oift — 
Children  of  Legatee  Entitled  to  Gift  —  Legatee  Predeceasing 
Testator — Grandchildren  of  Legatees  do  not  Take  in  Competition 
with  Children — Cost  of  all  Parties  out  of  Estate. 

• 

Motion  by  Eleanor  Bolland,  Edna  Bolland  and  Isahella 
Bolland,  infants,  for  an  order  under  Con.  Rule  938,  constru- 
ing the  will  of  the  late  John  M.  Denton,  who  died  March, 
1896,  leaving  a  will  dated  June,  1889,  the  provisions  of 
which  were  as  follows: — 

"  I  give  devise  and  bequeath  to  my  friends  Jolm  W. 
Jones  and  William  M.  Moore  of  the  city  of  London, 
Esquires,  all  my  real  estate  and  remainder  of  my  personal 
property  of  whatever  nature  or  kind,  and  wlieresoever  situated 
upon  the  following  trusts : 

1.  To  sell  and  dispose  of  my  real  estate  or  any  part 
thereof  and  to  convert  my  personal  property  into  cash  as  soon 
after  mv  decease  as  mv  said  trustees  or  the  survivor  of  them 
may  think  proper  so  to  do  and  until  such  sale  to  lease  all  or 
any  portion  of  my  said  real  estate. 

2.  Out  of  the  proceeds  of  my  personal  property  to  pay  to 
the  Protestant  Orphans  Home  of  London,  Ontario,  the  sum 
of  three  hundred  dollars. 

3.  Out  of  the  remainder  of  the  proceeds  of  my  said  per- 
sonal property  and  of  the  proceeds  derived  from  such  sale 
and  leasing  of  my  real  estate  as  aforesaid  to  pay  to  my  said 
nephew  Edward  A.  Denton,  the  sum  of  three  hundred  dollars. 

4.  To  pay  to  my  sister,  Naomi  Dickenson,  the  sum  of 
one  hundred  dollars  per  annum  during  the  lifetime  of  my 
dear  wife. 

5.  To  pay  to  my  sister,  ^fary  Bolland,  during  the  life- 
time of  my  said  wife,  the  sum  of  one  hundred  dollars  per 
annum.  , 

6.  After  payment  of  the  legacies  before  mentioned,  and  of 
my  lawful  debt?,  I  desire  my  said  trustees  or  the  survivor  of 
them  to  invest  the  remainder  of  my  said  estate  in  good 
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securities  and  to  lease  such  portion  of  my  property  as  shall 
not  be  sold  and  to  pay  the  interest  and  proceeds  derived 
therefrom  to  my  dear  wife  by  quarterly  payments  during 
her  life. 

7.  After  the  death  of  my  said  wife  to  sell  and  dispose  of 
all  my  real  estate  and  property  then  unconverted  and  to  pay 
to  my  sister,  Naomi  Dickenson,  and  to  Mary  BoUand  each 
the  sum  of  five  hundred  dollars'  to  diyide  the  remainder 
equally  amongst  all  my  brothers  and  sisters,  including  the  said 
Naomi  Dickenson  and  Mary  BoUand  share  and  share  alike. 

8.  Should  any  of  my  brothers  or  sisters  die  before  the 
final  division  of  my  estate,  leaving  lawful  issue,  then  and  in 
such  case  I  desire  that  the  share  which  such  deceased  brother 
or  sister  would  have  been  entitled  if  living  shall  be  divided 
equally  amongst  the  children  of  such  deceased  brother  or 
sister  so  thaf  such  child  or  children  shall  take  the  portion  to 
which  his,  her  or  their  parent  would  have  been  entitled  if 
Kving. 

9.  I  appoint  the  said  John  W.  Jones  and  William  M. 
Moore  executors  of  this  my  will." 

The  widow  died  November  23rd,  1910. 

Naomi  Dickenson  died  July  17th,  1892,  leaving  her  sur- 
viving a  number  of  children  eight  of  whom  survived  the 
testator,  and  seven  are  still  living;  others  of  her  children 
died  leaving  children  and  others  grandchildren. 

Mary  BoUand  survived  the  testator,  but  died  before  the 
widow.  Some  of  her  children  died  before  her  leaving  children, 
and  some  of  these  children  died  leaving  children. 

Samuel  Denton  and  William  Denton,  brothers  of  the  de- 
ce^ised,  died  after  the  testator,  but  before  his  widow  Samuel, 
leaving  a  number  of  children;  some  of  whom  have  died 
leaving  children,  William  leaving  one  child,  who  also  died 
before  the  widow. 

Jethro  Denton  is  still  alive.  These  are  all  the  brothers 
and  sisters  of  the  testator,  viz.,  (1)  Naomi;  (2)  Mary;  (3) 
Jethro;  (4)  Samuel;  (5)  William. 

E.  W.  M.  Flock,  for  the  applicants. 
M.  D.  Fraser,  for  all  other  beneficiaries. 
J.  P.  Moore,  for  the  executor. 

Hon.  Mr.  Justice  Riddell: — The  first  question  is: 
"Has  the  annuity  to  Naomi  Dickenson  given  by  the  4th 
clause  lapsed,  she  having  predeceased  the  testator?" 

VOL.  21  O.W.B.  NO.  0—24 
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Before  the  Wills  Act,  there  can  be  no  doubt  that  there 
was  a  lapse  in  such  cases;  and  the  Wills  Act  does  not  operate 
to  prevent  it  in  the  present  case.  K.  S.  0.  (1897)  ch.  128, 
sec.  36,  applies  only  when  the  intended  beneficiary  is  a 
"child  or  other  issue  of  the  testator."  This  proposed  gift, 
therefore,  fails  entirely.  The  fact  that  it  is  an  annuity  and 
not  a  fixed  sum  is  immaterial:  Smith  v.  Pybus  (1804),  9 
Ves.  566,  at  p.  575,  per  Sir  William  Grant,  M.R. 

2.  The  second  question  is  as  to  the  $600  left  to  her 
specifically  in  clause  7,  and  this  question  must  be  answered 
in  the  same  way  and  for  the  same  reasons. 

3.  Tlie  third  question  is  "  Mary  BoUand  having  survived 
the  testator,  and  so  having  become  entitled  to  the  annuity 
under  clause  5,  but  dying  before  the  widow,  what  becomes  of 

•the  annuity  between  the  death  of  Mary  BoUand  and  the 
widow?"  As  far  back  as  1687  Lord  Jeflfries,  L.C.  (whose 
ability  and  merits  as  a  Judge  in  purely  civil  matters  have  not 
received  the  recognition  they  deserve)  in  Gifford  v,  Chldsey 
(1G87),  2  Vern.  35,  decided  that  if  a  man  possessed  of  a 
term  of  years  determinable  in  lives  devised  £20  per  annum 
to  J.  S.  to  be  paid  out  of  this  estate  if  the  cestui  que  vies 
should  so  long  live  and  J.  S.  die  in  the  lifetime  of  the  cestui 
que  vies,  the  annuity  is  payable  to  his  executors  during  the 
remainder  of  the  term. 

In  1710  Lord  Keeper  (Sir  Simon  Harcourt,  afterwards 
Lord  Harcourt,  L.C),  in  Rawlinson  v.  Dtichess  of  Montague 
(1710),  2  Vern.  667,  held  that  in  a  bequest  of  £50  per  annum 
to  his  executors  during  the  lifetime  of  the  Duchess  of  Mon- 
tague, the  wife  of  the  testator,  to  be  for  the  separate  use  of 
Mrs.  R.,  and  ^Mrs.  R.  died  during  the  lifetime  of  the  Duchess, 
the  annuity  should  be  paid  to  the  executors  of  Mrs  R.  during 
the  Duchess'  lifetime. 

The  same  learned  Lord  Keeper  decided  that  in  a  devise 
of  a  lease  to  A.  for  life  A.  to  pay  an  annuity  of  £10  to  B.,  her 
son  during  her  life — if  the  son  B.  died  before  A.  his  mother, 
the  annuity  still  continued  during  A.^s  life  and  became  pay- 
able to  the  executors  of  B:  Lock  v.  Loch  (1710),  2  Vern. 
666. 

Lord  Hardwicke,  L.C.,  followed  the  first  mentioned  case 
(and  1  Rolle's  Abr.  831.  pi.  5)  in  Savory  v.  Dyer  (1752). 
Dick.  162,  Amb.  139.  There  R.  W.  by  will  gave  to  J.  S.  a 
kinsman  during  the  natural  life  of  his  executor,  one  annuity 
or  yearly  sum  of  £50  to  be  paid  him  by  his  executors. 
J.  S.  died;  the  plaintiff  was  his  executor;  and  it  was  adjudged 
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that  the  plaintiflE  was  entitled  to  the  annuity  during  the  life- 
time of  the  executor. 

In  the  report  in  Dickens  the  L.  C.  is  made  to  say,  "  if  a 
personal  annuity  is  given  to  A.  it  shall  go  to  him  for  life 
only/'     No  such  expression  is  found  in  Amber's  report. 

The  expression  was  quoted  in  argument  in  lie  Ord 
(1878),  L.  R.  9  Ch.  D.  p.  667,  at  p.  671,  thus,  "As  to  the 
annuity,  that  was  a  gift  to  the  son  for  his  personal  advantage 
and  it  could  not  be  made  to  extend  to  a  period  beyond  liis 
life:  Savory  v.  Dyer-P  but  this  argument  was  not  acceded  to 
by  V.-C.  Hall,  and  the  Court  of  Appeal  (1879),  12  Ch.  D. 
2*^,  Rupporlcd  the  Vice-Chancellor's  decision. 

In  that  case  there  was  a  provision  that  A.,  if  he  should 
attain  the  age  of  21  years  should  be  paid  £40  annually  from 
his  majority  to  the  death  or  marriage  of  the  widow.  He 
attained  the  age  of  21  years  and  died  in  the  lifetime  and 
widowhood  of  the  widow.  Hall,  V.-C,  9  Ch.  D.,  at  p.  673, 
says :  **  I  must  give  full  effect  to  the  language  of  the  will, 
and  I  hold  that  the  annual  payment  of  £40  was  to  continue 
.  .  .  and  that  it  is  now  payable  to  his  legal  personal  repre- 
sentative during  the  lifetime  of  the  widow  in  her  widowhood." 
James,  L. J.,  says,  12  Ch.  D.,  at  p.  25 :  "  It  has  never  been 
doubted  that  the  gift  of  an  annuity  for  a  term  or  pur  autre 
vie  is  a  gift  to  the  annuitant  and  his  personal  representatives 
during  the  term  or  the  life  of  the  cestui  que  vie!*  Baggalay, 
L.J.,  was  at  one  time  .  .  .  disposed  to  think  that  it  was 
intended  only  for  the  personal  enjojrment  of  the  son  (A). 
'^  But  on  further  consideration  I  have  come  to  the  conclusion 
there  is  no  such  limitation."     Thesiger,  L.J.,  concurred. 

Lewis  V.  Lewis  (1848),  16  Sim.  266,  is  another  very 
strong  case.  The  testator  directed  the  executors  to  pay 
£300  per  annum  toward  maintenance,  clothing,  and  educa- 
tion of  all  and  every,  the  children  of  his  eldest  son  in  equal 
•shares  during  the  son's  life.  The  son  had  three  children  all 
of  whom  attained  the  full  age  of  21  years — ^then  one  died  and 
the  others  claimed  that  as  he  had  no  further  need  for  '*  main- 
tenance, clothing,  and  education,"  they  should  have  all^the 
annuity.  But  the  V.-C.  (Shadwell),  held  that  the  personal 
representative  of  the  deceased  child  was  entitled  to  be  paid 
^  one-third  of  the  £300,  during  the  lifetime  of  the  father  (the 
eldest  son  of  the  testator). 

The  same  rule  is  laid  down  in  Atiwood  v.  Alford  (1866), 
L.  R.  2  Eq.  479,  '*  a  gift  of  the  income  to  arise  from  a  fund 
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during  the  life  of  A.  to  B.  for  his  maintenance  is  an  abso- 
lute gift  to  B.  his  executors  and  administrators  during  the 
lifetime  of  A.  and  is  not  confined  to  the  joint  lives  of  A.  and 
B. ;"  per  Lord  EomDly,  M.R. 

The  authorities  are  perfectly  clear  .and  are  consistent  in 
the  one  sense  from  the  earliest  times — and  I  am  bound  by  , 
them  to  hold  that  the  personal  representatives  of  Mary  Bol- 
land  are  entitled  to  the  $100  a  year  from  her  death  till  the 
death  of  the  widow. 

4.  "Mary  Bolland  having  survived  tlie  testator,  but 
dying  before  the  wife,  what  becomes  of  the  $500  legacy  to 
her  contained  in  the  7th  clause? 

That  the  rules  of  Vesting  applicable  to  bequests  of  per- 
sonalty also  apply  to  realty  directed  to  be  converted  is  quite 
clear.  Theobald,  Can.  ed.,  p.  580,  ad  fin.  One  of  these 
rules  is :  When  the  only  gift  is  f 6und  in  the  direction  to  pay 
(as  in  this  instance)  and  the  postponement  is  merely  on 
account  of  the  property  as  for  example,  if  there  be  a  prior 
gift  for  life,  the  gift  in  remainder  vests  at  once. 

Bennett's  Trusts,  3  K.  &  J.  280;  Strothers  v.  Button, 
1  D.  &  J.  675;  Parker  v.  Sowerty,  17  Jur.  752;  Adams  v. 
Robarts,  25  Beav.  658,  but  the  vesting  is  postponed  if  the 
payment  deferred  for  reasons  personal  to  the  legatee. 

Hanson  v.  Graham,  6  Ves.  239 ;  Locl'e  v.  Lamhe,  L.  R.  4 
Eq.  372;  Surell  v.  Dee,  2  Salk.  415,  is  an  anomalous  case 
and  has  no  bearing  upon  the  present  will. 

I  think  that  the  legacy  vested  at  the  death  of  the  testator, 
and  the  $500  is  payable  to  the  personal  representative  of 
Mary  Bolland. 

5.  "  Are  the  ^  children '  of  Naomi  Dickenson  (who  died 
as  we  have 'seen  before  the  testator)  entitled  to  share,  under 
the  provisions  of  clause  8  in  the  remainder  of  the  fund 
formed  under  clause  7?'' 

It  is  to  be  observed  that  the  gift  to  children  is  substitu* 
tionary  and  not  substantive — the  testator  does  not  say  "to 
my  brothers  and  sisters  then  living,  and  the  children  of 
those  then  dead,"  but  the  children  are  beneficiaries  out  of 
that  which  the  parent  would  have  received  if  living. 

In  Ive  v.  King  (1852),  16  Beav.  46,  Romilly,  M.R.,  said 
(p.  53) :  *^  If  a  testator  give  a  legacy  to  a  class  of  persons 
such  as  the  children  of  A.  and  goes  on  to  provide  that  in 
case  of  the  death  of  any  one  of  the  children  of  A.,  before 
the  period  of  distribution,  the  issue  of  such  child  shall  take 
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their  parentis  share  such  issue  cannot  take  unless  the  parent 
might  have  taken ;  and  consequently  if  a  child  of  A.  be  dearf 
at  the  date  of  the  will  or  at  the  death  of  the  testator,  the 
issue  of  that  child  cannot  take  anything/^  And  he  quotes 
Coulthurst  V.  Carter,  15  Beav.  421 ;  Peel  v.  Catlow,  2  M.  & 
K.  41;  Waugh  v.  Waugh,  9  Sim.  372;  Ohristopherson  v. 
Naylor,  1  Mer.  320. 

The  same  rule  is  laid  down '  in  Congreve  v.  Palmer 
(^1852),  16  Beav.  435,  by  the  same  learned  Judge. 

In  In  re  Potter's  Trusts  (1869),  L.  K.  8  Eq.  52,  there  was 
a  bequest  to  the  testator's  "  nephews  and  nieces  ...  in 
equal  shares,^'  and  in  the  case  of  the  death  of  any  of  these 
leaving  issue,  such  issue  were  to  take  the  share  the  deceased 
parent  would  have  taken  if  living. 

Malins,  V.-C,  regretting  such  cases  as  Ohristopherson 
y.  Naylor,  '^by  which  the  testator's  intention  has  been 
totally  frustrated,  when  a  yielding  to  a  common-sense  view 
would  liave  carried  it  out,''  and  following  what  he  "  must  call 
the  rational  construction,"  holds  that  ^*  a  child  of  a  nephew 
jor  niece  who  was  dead  at  the  date  of  the  will  is  as  much 
entitled  to  take  as  the  child  of  a  nephew  or  niece  who  died 
after  that  time,  but  before  the  testator,  and  that  in  both 
cases  the  child  will  be  substituted  for  its  parent." 

This  case  is  explained  in  Re  Hotchkiss's  Trusts  (1869), 
8  Eq.  643,  where  James  V.-C,  says  ^'  In  re  Potter's  Trusts 
and  the  cases  which  it  followed  words  occurred  which  were 
sufScient  to  satisfy  the  Court  that  the  gift  was  not  a  gift  to 
a  class  followed  by  a  substitution  or  other  persons  for  dying 
members  of  that  class,  but  that  it  was  a  gift  which  upon 
fair  principles  of  construction  could  be  made  out  to  consist 
of  a  gift  to  two  classes;  first  to  one  class  of  children  or 
nephews;  and  then  to  the  issue  of  another  class  of  children 
or  nephews." 

The  learned  V.-C,  goes  through  the  cases  and  holds  that 
Ohristopherson  v.  Naylor,  is  still  of  authority. 

But  while  the  cases  upon  which  Ive  v.  King  is  based  have 
been  attacked,  I  cannot  find  that  the  case  itself  has  been 
questioned,  or  the  principle  which  I  have  quoted  disap« 
proved,  but  the  reverse.  Long  before,  and  in  Thomhill  v. 
Thomhill  (1819),  3  Madd.  377,  the  will  contained  a.  direc- 
tion that  certain  land  should  go  to  the  wife  for  life,  sold  as 
soon  as  might  .be  after  the  decease,  and  the  money  arising 
therefrom  equally  divided  among  the  nephews  and  nieces  of 
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the  testator,  'Hhe  children  of  such  as  should  be  then  dead 
standing  in  the  place  of  their  father  and  mother  deceased/* 
Certain  of  the  nephews  and  nieces  died  during  the  testators 
lifetime  leaving  children,  and  the  question  was,  did  these 
children  take?  Sir  John  Leach,  V.-C,  held  that  the  gift 
must  necessarily  be  confined  to  nephews  and  nieces  living  at 
the  death  of  the  testator,  and  that  they  were  to  take  only  if 
they  survived  the  wife,  and  that  if  they  died  after  the  testa- 
tor and  before  the  wife,  then  their  children  were  to  stand 
in  their  place." 

This  case  was  approved  and  followed  by  North,  J.,  in  In 
re  Hannan  (1897),  2  Ch.  39,  the  last  case  I  have  seen  on 
the  point.  The  learned  Judge  points  out  that  in  Smith  v. 
Smith,  8  Sim.  357,  the  V.-C,  (Sir  Lancelot  Sbadwell), 
does  say :  "  I  think  the  decision  in  Thomhill  v.  Thomhill 
is  wrong,"  but  that  he  gives  no  reasons  whatever.  North,  J., 
finishes  his  judgment,  p.  47:  "I  do  not  find  Thomhill  v. 
Thomhill  impeached  by  any  decision  notwithstanding  that 
in  Mr.  Jarman's  valuable  book  it  is  said  that  it  has  not  been 
favourably  received;  and  Sir  John  Eomilly  always  regarded 
that  case  as  rightly  decided." 

The  line  of  decisions  shews  how  dangerous  it  is  to  allow 
what  one  may  consider  to  be  common  sense  to  be  the  final 
test  in  the  determination  of  the  meaning  of  a  will,  alluring 
as  such  a  course  may  be  and  is.  The  difficulty  is  that  what 
one  Judge  considers  "  common  sense '' — ^far  removed  from  its 
original  meaning  as  that  much  abused  term  is — is  not  even 
common  sense,  let  alone  sense  to  another.  My  common  sense 
is  like  that  of  Malins,  V.-C,  and  tells  me  that  if  a  legatee  is 
(lead  at  the  date  of  the  making  of  the  will,  he  is  dead  at  the 
date  of  the  death  of  the  testator;  but  it  seems  that  this  is 
not  law.  And  my  common  sense  tells  me  that  when  an 
annuity  is  left  for  the  maintenance,  clothing,  and  educa- 
tion of  A.  for  the  life  of  B.,  when  A.  dies,  and  no  longer  can 
make  use  of  money  for  maintenance,  clothing,  or  education, 
the  annuity  should  cease,  though  B.  continue  to  live.  But 
that  is  not  law  either.  So  my  common  sense  tells  me  that 
in  the  present  case  Naomi,  who  was  dead  at  the  time  of  the 
death  of  the  testator,  died  **  before  the  final  distribution  of  " 
the  estate.    But  the  law  says  that  this  is  not  so. 

'  I  am  bound  by  authority  to  hold  that  Naomi's  descend- 
ants do  not  share  in  the  fund  bequeathed  by  clause  7. 
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6.  The  remaining  question  is  ^^  Do  the  children  of  those 
children  of  the  deceased  brothers  and  sisters  take  in  com- 
petition with  their  uncles  and  aunts  ? 

It  is  perfectly  clear  law  that  the  word  '^children*'  does 
not  include  grandchildren. 

Radcliffe  v.  Buckley,  10  Ves.  195;  Moir  v.  Baeabeck,  12 
Sim.  123;  Pride  v.  Tooks,  3  De  G.  &  J.  252;  Higgins  v. 
Vawsony  [1902*]  A.  C.  1;  Re  WiUiams  (1903),  5  0.  L.  R. 
345;  Be  Clark  (1904),  8  0.  L.  B.  599;  Paradis  v.  Campbell 
(1884),  6  0.  E.  632;  Bogers  v.  Carmichaeh  21  0.  R.  658, 
and  Murray  v.  McDonald,  22  0.  E.  559. 

Unless  indeed  the  circumstances  are  such  that  unless 
it  does,  it  is  meaningless. 

Berry  v.  Berry,  3  Qiflf.  134;  Fenn  v.  Death,  23  Beav.  73; 
Loring  v.  Thomas,  1  Dr.  &  S.  497 ;  In  re  Kirk,  52  L.  T.  346 ; 
In  re  Smith,  35  Ch.  D.  558,  and  Morgan  v.  Thomas,  9  Q*  B. 
D.,  at  p.  646,  per  Jessel,  M.E. 

There  is  nothing  in  law  or  in  philology  to  prevent  grand- 
children or  even  more  remote  descendants  being  called 
"children'^ — ^the  "children  of  Israel*'  are  far  removed  in 
time  and  number  of  generation  from  their  father  Israel.  But 
this  is  done  in  interpreting  wills  only,  where  it  is  reasonably 
necessary  to  give  sense  or  consistency  to  the  vrill. 

In  the  present  instance  there  is  no  such  necessity.  If 
any  brother  or  sister  « die  before  the  final  division  of  the 
estate,*'  i.e.,  before  the  death  of  the  wife  (see  Thornhill  v. 
Thomhill,  ut  supra),  *^  leaving  lawful  issue,''  his  or  her 
"  children  *'  are  to  take.  "  Issue  '*  is,  of  course,  generic  and 
covers  all  the  lineal  descendants  in  infinitum,  including 
grandchildren — but  the  provision  is  not  that  the  share  shall 
go  to  such  issue,  but  to  the  "  children  *'  so  that  such  child  or 
children  (not  '^such  issue**),  shall  take  the  portion  to  which 
his  or  her  or  their  parent  would  have  been  entitled  if  liv- 
ing. And  the  use  of  the  word  '^  parent  '*  instead  of  "  ances- 
tor,** seems  to  make  the  interpretation  I  am  giving  still 
more  likely — although,  of  course,  "parent  is  not  uncom- 
monly used  of  a  more  remote  ancestor  than  father  or  mother. 

We  are  able  to  give  every  word  of  the  will  its  primary 
proper  meaning  by  this  interpretation,  whereas  that  claimed 
for  the  grandchildren  would  require  a  wrench  to  be  given  to 
the  meaning  of  both  "  children  **  and  "  parent.** 

The  grandchildren  do  not  take  in  competition  with  the 
children.     The  same  interpretation,  I  may  add  has  been 
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put  upon  the  word  ^'  children  "  in  our  Statute  of  Distribu- 
tions. 

Crowther  v.  Cawthra  (1882),  1  0.  E,  128,  and  in  poli- 
cies of  insurance,  etc.,  Murry  v.  Madcbnald  (1892),  20  0.  E. 
567.     There  will  be  judgment  accordingly. 

Costs  of  all  parties  out  of  the  estate;  the  executors' 
between  solicitor  and  client. 


divisional  cxdurt. 

'  March  12th,  1912. 
Re  DENTON. 

3  O.  W.  N. 

Motion  on  consent  for  leave  to  set  down  an  appeal  from 
above  judgment  of  Hon.  Mr.  Justice  Riddell. 

The  motion  was  heard  by  Hon.  Sir  Wm.  Mulock, 
C.J.Ex.D.,  Hon.  Mr.  Justice  Clute  and  Hon.  Mr. 
Justice  Sutherland  on  the  12th  March,  1912. 

T.  G.  Meredith,  K.C.,  for  the  motion. 

Their  Lordships  granted  leave,  appeal  not  to  be 
brought  on  before  18th  March,  1912. 


Hon.  Mr.  Justice  Sutherland.        February  13th,  1912. 
BANK  OP  OTTAWA  v.  BRADFIELD. 

3  O.  W.  N.  688. 

Promissory  Notes  —  Accommodation  Endorsement — Endorser  Weak 

Mentally  —  Inability  to  Appreciate  Transaction  —  Knowledge 

'  of  Holders  of  Notes  —  Fraud  and  Undue  Influence  of  Maker 

of    Notes    —    Counterclaim    —    Moneys    Applied    hy    Bank    on 

Indebtedness  of  Maker — Evidence. 

An  action  by  plaintiffs  to  recover  $1,425.45,  balance  claimed  to 
be  due  plaintiffs  on  two  promissory  notes  endorsed  to  them  by  defend- 
ant. Defendant,  by  his  guardian  ad  litem  pleaded  unsoundness  of 
mind  and  incapacity  for  business  when  notes  were  endorsed,  and 
counterclaimed  for  $5,533,  moneys  deposited  by  him  in  sayings  bank 
branch  of  plaintiffs  at  Morrit^burg,  claiming  to  have  been  wrongly 
applied  by  plaintiffs  towards  payment  of*  notes  of  Bradfield  &  Go. 

SuTHEBLAND.  J.,  held,  that  plaintiffs  action  should  be  dismissed 
with  costs,  and  defendant  to  have  judgment  on  his  counterclaim  to 
extent  of  $3,950.24,  with  costs,  and  the  counterclaim  to  extent  of 
$2,800  to  be  dismissed  without  costs. 
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D.  B. .  Maclennan,  K.C.,  for  the  plaintiffs. 
R.  A.  Pringle,  K.C.,  for  the  defendant. 

Hon.  Mr.  Justice  Suthebland: — For  some  years  prior 
to  1904,  one  R.  H.  Bradfield  had  been  the  proprietor  of  a 
hardware  business  in  the  village  of  Morri^burg,  in  the  pro- 
ince  of  Ontario,  tinder  the  firm  name  of  R.  H.  Bradfield  & 
Company. 

On  the  23rd  August,  1894,  by  bill  of  sale  he  conveyed 
his  goods,  chattels,  and  stock  in  trade  in  connection  with  said 
business,  to  liis  son  Herbert  Henry  Bradfield,  and  said  instru- 
ment was  duly  filed. 

R.  H.  Bradfidd  also  filed  a  notice  of  dissolution  of  part- 
nership, dated  23rd  August,  1904,  certifying  that  on  that 
date  said  partnership  of  R.  H.  Bradfield  &  Company,  of 
which  he  was  sole  member,  was  dissolved,  and  he  had  trans- 
ferred the  business  and  stock  to  his  son.  The  latter  also 
»  filed  a  certificate  of  partnership,  dated  23rd  August,  1904, 
to  the  effect  that  he  had  carried  on  and  intended  lo  carry 
on  the  trade  and  business  as  hardware  merchant  in  Morris- 
burg,  under  the  firm  name  of 'R.  H.  Bradfield  &  Company, 
and  that  said  partnership  had  subsisted  since  the  23rd 
August,  1904,  and  he  was  the  only  member  thereof. 

In  course  of  time  H.  H.  Bradfield,  who  in  addition  to 
being  engaged  in  said  hardware  business  had  become  inter- 
ested in  other  companies,  got  into  such  financial  diflBculties 
that  in  the  year  1910,  he  was  obliged  to  make  an  assign- 
ment. He  was  then  indebted  to  the  plaintiffs  on  various 
accounts  to  a  very  large  amount.  He  was  owing  them  in 
connection  with  said  hardware  business,  two  notes,  one  dated 
6th  July,  1910,  for  $2,875,  payable  two  months  after  date, 
signed  by  R.  H.  Bradfield  &  Company,  Ltd.,  per  H.  H. 
Bradfield,  payable  to  the  order  of  R.  H.  Bradfield,  and 
endorsed  by  him,  and  the  other  dated  July,  20th,  1910,  for 
$2,350,  payable  one  month  after  date,  also  made  and  endorsed 
in  the  same  way. 

In  or  about  the  year  1909,  apparently  H.  H.  Bradfield 
had  been  proceeding  to  have  his  sole  partnership  changed 
to  a  joint  stock  company.  It  was  not  shewn  at  the  trial  that 
he  had  had  ever  actually  obtained  letters  of  incorporation, 
but  he  was  using  the  name  of  R.  H.  Bradfield  &  Company, 
Limited.  After  the  assignment  of  R.  H.  Bradfield,  his 
father,  the  defendant  herein,  amongst  others,  filed  a  claim 
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against  his  estate.     The  history  of  each  of  the  two  notes  I 

above  referred  to  appears  to  be  as  follows: — 

1.  A  note  of  B.  H.  Bradfield  &  Company,  Limited,  had 
been  made,  dated  25th  November,  1909,  for  $2,500,  payable 
at  three  months,  to  the  order  of  and  endorsed  by  R.  H.  Brad- 
field.  It  was  renewed  on  the  28th  February,  1910,  for  $2,200. 
On  May  3rd,  1910,  the  firm's  account  being  overdrawn  to  the 
extent  of  $643  in  the  plaintiff's  bank,  a  new  or  renewal  note 
was  made  to  include  said  overdrawn  account,  for  the  sum 
of  $2,900.  A  further  renewal  for  $2,875  was  made  on  July 
6th,  1910,  which  is  one  of  the  notes  in  question.  It  is  said 
that  when  the  original  note  of  November  25th  1909,  was 
discounted,  the  proceeds  were  placed  to  the  credit  of  R.  H. 
Bradfield  &  Company,  Limited,  to  cover  an  overdrawn  ac- 
count of  $504.43,  to  purchase  a  draft  for  $1,333.28  in  favour 
of  the  Ogdenburg  Towing  &  Coal  Company,  and  to  pay 
certain  other  debts. 

2.  A  note  for  $2,400,  dated  8th  June,  1908,  made  by  . 
said  firm  and  endorsed  by  H.  H.  Bradfield,  had  been  renewed 
from  time  to  time  during  1908,  and  the  early  part  of  1909. 
On  the  29th  of  July,  1909,  it'  was  renewed  for  the  sum  of 
$2,437.45,  and  then  for  the  first  time  endorsed,  not  only 
by  H.  H.  Bradfield,  but  also  by  R.  H.  Bradfield.  On  Novem- 
ber 1st,  1909,  this  note  was  renewed  for  three  youths  at 
$2,400.  On  February  4th,  1910,  it  was  again  renewed  for 
$2,412.30,  when  H.  H.  Bradfield  did  not  endorse  it,  but 
only  R.  H.  Bradfield.  This  note  was  then  renewed  each 
month  for  slightly  reduced  amounts  until  on  July  2nd,  1910, 
it  was  finally  renewed  for  $2,350,  in  the  same  form  and  with 
only  R.  H.  Bradfield  as  endorser,  and  became  due  and  pay- 
able on  the  20th  August,  1910,  with  interest,  amounting  iu 
all  to  $2,362.80. 

On  the  27th  January,  1911,  a  writ  was  issued  by  the  plain- 
tiffs against  R.  H.  Bradfield,  the  defendant,  claiming  pay- 
ment for  the  total  amount  then  due  upon  the  two  notes  and 
amounting  to  $5,351.24  on  which  credit  was  given  for  various 
payments  amounting  to  $3,925.70,  leaving  a  balance 
of  $1,425.45. 

Particulars  of  the  said  credits  were  demanded  on  behalf  •  . 

of  the  defendant  and  furnished  by  the  plaintiff  as  follows: 

"January  3rd.  1911.  Received  the  sum  of  $623.10 
from  the  assignee  of  the  estate  of  R.  H.  Bradfield  &  Co., 
insolvents,    being    one-half    the    dividend    payable    to    the 
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defendant  on  his  ordinary  claim  filed  against  said  insolvent 
estate,  paid  to  the  plaintiff,  pursuant  to  defendant's  written 
consent,  and  applied  on  note  dated  July  20th,  1910." 

''January  9th.  1911.  Retained  the  sum  of  $16.43  being 
the  balance  standing  to  the  credit  of  "R.  H.  Bradfield  &  Co. 
in  their  current  account  in  plaintiff's  branch  at  Morrisburg, 
and  applied  on  note  dated  July  20th.  1910. 

''  January  10th,  1911.  Received  the  sum  of  $552.45 
from  the  assignee  of  the  estate  of  R.  H.  Bradfield  &  Co., 
insolvents,  being  one-half  the  dividend  payable  to  the 
defendant  on  his  ^preferred  claim  filed  against  said  insol- 
vent estate,  paid  to  the  plaintiff  pursuant  to  defendant's 
written  consent,  and  applied  on  note  dated  July  2'Oth,  1910. 

"Retained  the  sum  of  $2^733.81  being  the  balance  stand- 
ing to  the  credit  'of  the  defendant  in  the  saving  department 
of  plaintiff's  branch  at  Morri?burg,  and  applied  on  the  notes 
sued  on." 

After  the  issue  of  the  writ  an  application  was  made  to 
appoint  a  guardian  ad  litem  of  R.  H.  Bradfield.  and  one 
Irwin  Hillier  was  so  appointed. 

In  the  statement  of  defence  it  is  pleaded  that  if  the 
defendant  did  at  any  time-  endorse  the  promissory  notes 
referred  to  in  the  plaintiff's  statement  of  claim  ^'  he  was 
then  at  the  time  of  unsound  mind  and  incompetent  and 
incapable  of  making  any  contract  or  understanding  the 
nature  of  what  he  was  doing  as  the  plaintiff  well  knew." 

By  way  of  counterclaim,  the  defendant  claims  from  the 
plaintiffs  the  sum  of  $5,533  for  money  deposited  by  him  in 
the  savings  bank  branch  of  the  plaintiffs'  bank  at  Morris- 
burg, and  which  he  alleges  to  have  been  wrongly  applied  by 
the  plaintiffs'  bank  towards  payment  of  notes  of  Bradfield 
&  Company. 

In  this  connection  the  defendant,  besides  asking  repay- 
ment of  the  sum  of  $2,733.81  already  referred  to  as  a  bal- 
ance standing  to  his  credit  in  the  saving  department  of  the 
plaintiffs'  branch  at  Morrisburg,  and  the  return  of  the 
dividends  of  $623.10  and  $552.45  already  referred  to,  all 
of  which  had  been  credited  by  the  plaintiffs  on  the  said 
notes,  alleges  that  on  the  9th  day  of  May.  1908,  the  plain- 
tiffs withdrew  from  his  said  account  the  sum  of  $2,800,  and 
applied  it  in  payment  of  a  promissory  note  of  R.  H.  Brad- 
field &  Company  without  the  authority  of  the  defendant.. 
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and  that  at  that  time  he  was  incompetent  to  transact  busi- 
ness to  the  knowledge  of  the  plaintiffs. 

The  plaintiffs'  branch  at  Morrisburg,  where  the  defend- 
ant lives,  was  apparently  opened  a  few  days  after  the  23rd 
August,  1904,  and  on6  Charles  B.  Graham  was  appointed 
local  manager.  He  continued  in  that  position  down  to  about 
the  end  of  July,  1908,  when  he  was  succeeded  by  G.  *B.  A. 
Herring,  who  is  the  present  manager.  At  no  time  subse- 
quent to  the  23rd  August,  1904,  was  the  defendant  a  part- 
ner in  the  business  of  E.  H.  Bradfield  &  Company.  The 
defendant^  as  to  the  two  notes  in  question  herein,  was 
merely  an  endorser  for  the  accommodation  of  his  son,  H.  H. 
Bradfield,  and  received  no  consideration  from  the  bank  in 
connection  therewith.  I  do  not  credit  the  story  of  the 
plaintiffs'  former  local  manager,  Graham,  that  he  thought 
the  defendant  was  a  partner  in  said  firm.  I  am  satisfied 
he  knew  he  was  not.  I  have  come  to  the  conclusion  upon 
the  whole  evidence  that  before  the  death  of  his  son,  George, 
which  apparently  occurred  in  the  fall  of  1908,  the  defendant 
had  been  failing  mentally,  and  that  after  his  said  son's 
death  this  condition  became  more  aggravated  and  apparent. 

The  evidence  as  to  the  mental  condition  of  the  defendant 
is  as  follows:  Dr.  Mitchell,  superintendent  of  the  Hospital 
for  Insane  at  Brockville,  testified  that  he  had  examined 
the  defendant  on  the  10th  of  June,  1911,  and  found  him 
deficient  mentally  and  h«tzy  about  past  events.  He  said 
that  he  was  then  suffering  from  senile  dementia,  which 
must  have  been  coming  on  for  from  one  to  five  years.  He 
says  that  he  shewed  marked  deterioration  of  all  the  facul- 
ties; that  his  judgment  and  emotional  tone  were  much 
impaired;  he  appeared  to  be  living  in  a  happy  state,  and 
was  subject  to  delusions  as  to  his  own  grandeur.  He  said 
he  had  given  away  in  charity  over  $500,000,  and  had  been 
asked  to  visit  England  to  receive  the  honour  of  Knighthood; 
he  referred  to  Morrisburg  as  the  richest  municipality  in  the 
world;  he  occasionally  answered  very  sanely,  but  the  greater 
part  of  his  conversation  was  very  erratic;  he  had  delusions, 
which,  in  his  opinion,  were  insane  delusions.  Dr.  Mitchell 
had  had  no  previous  acquaintance  with  the  defendant.  Dr. 
P.  C.  Casselman,  a  practitioner  in  Morrisburg  for  nearly 
eleven  years,  testified  that  the  mental  condition  of  the 
defendant  had  been  deficient  back  for  fully  five  years  and 
that  he  would  not  think  him  fit  to  do  business  during  that 
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time.  While  he  would  not  say  he  was  unfit  to  do  business  five 
years  ago,  he  would  say  that  he  was  three  years  ago;  ho 
had  seen  defendant  pretty  frequently  in  the  store,  but  only 
attended  him  a  few  times  professionally.  The  first  time  he 
so  attended  him  was  in  May,  1905,  and  even  at  that  time 
he  thought  he  acted  peculiarly.  He  h%d  attended  him  in 
March  and  May,  1909.  lie  considered  his  condition  then 
much  as  now.  His  opinion  was  that  he  was  effected  by 
senile  dementia.  He  had  seen  him  frequently  during  the 
illness  of  his  son,  George,  in  1908,  and  even  then  he  did 
not  consider  he  appreciated  what  was  going  on.  He  says 
that  he  felt  sure  before  George's  death  that  the  defendant's 
mental  condition  was  such  that  it  was  useless  to  try  and 
converse  with  him.  He  became  sure  about  the  time  "of 
George's  death,  which  apparently  occurred  on  the  3rd  of 
November,  1908,  that  the  defendant  could  not  appreciate 
matters  in  any  intelligent  way  and  his  professional  visits 
in  March  and  Ma  v.  1909*  confinned  the  view. 

Caroline  Simmons  lived  in  the  defendant's  house  and 
knew  him  intimately  for  twenty-five  years.  She  said  that 
during  the  last  5  or  6  years  he  was  failing  mentally  and  is 
now  suffering  from  an  almost  complete  loss  of  memor}'. 
She  says  he  was  possessed  of  hallucinations  and  detailed  a 
number  of  them.     She  gave  the  defendant's  age  as  89. 

Mrs.  Mary  Doran  spoke  of  the  defendant  as  having  lost 
his  way  in  Morrisburg  in  the  fall  of  1908. 

The  Eev.  George  Anderson,  an  Anglican  clergyman 
living  in  Morrisburg,  and  who  had  known  the  defendant  for 
20  years,  said  that  for  3  or  4  years  past  he  had  been  weak 
mentally.  He  had  visited  at  defendant's  liouse  about  once 
a  month  for  two  or  three  years  past,  and  the  defendant  had 
talked  very  strangely.  He  was  possessed  of  the  idea  that 
he  had  great  wealth. 

Johnson  Dillon,  the  registrar  of  the  county  of  Dundas, 
who  had  known  defendant  for  many  years  said  that  during 
the  last  4  or  5  years  he  was  in  a  very  weak  condition,  and 
during  the  last  three  years  ver}-  much  as  he  is  to-day.  He 
could  not  be  made  to  understand  business  matters.  He 
would  speak  to  him  about  mortgages  he  had  made  when  in 
fact  there  were  no  such  documents  in  existence. 

Irwin  Hilliar,  a  solicitor  and  the  guardian  ad  litem  of 
the  defendant,  said  he  had  known  him  since  1885;  that 
during  the  last  three  or  four  years  he  had  seen  him  on  an 
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average  of  three  or  four  times  a  week.  In  his  opinion  he 
was  incapable  of  doing  business  during  that  time.  He  had 
business  dealings  with  him  and  found  that  in  1908  and 
1909  he  could  not  be  made  to  understand  about  them. 
Hilliar  was  the  assignee  of  R.  H.  Bradfield  &  Company, 
Limited,  and  when  the  plaintiffs  herein  asked  for  payment 
of  the  dividends  due  against  said  business  in  favour  of 
R.  H.  Bradfield,  the  defendant,  he  wished  to  have  the 
cheques  issued  in  favour  of  R.  H.  Bradfield  and  that  they 
should  be  endorsed  by  him  to  the  plaintiffs,  but  realised  that 
it  would  be  futile  to  do  this.  He  suggested  the  getting  of 
an  authority  from  the  defendant  to  do  this.  but.  when  it 
was  got  insisted  upon  the  plaintiffs  giving  an  indemnity  to 
him  as  assignee  in  connection  with  the  payments. 

For  the  plaintiffs  Dr.  Charles  J.  Hamilton  was  called 
and  said  that  he  had  seen  the  defendant  in  July  last  on 
purpose  to  form  an  opinion  as  to  his  mental  condition.  He 
Kays  he  found  him  mentally  tliat  day  particularly  bright 
for  a  man  of  his  years;  that  he  spoke  of  various  things  and 
Rcenied  to  shew  a  recollection  about  them;  he  was  favour- 
ably impressed  with  the  condition  of  his  mind;  would  not 
think  it  would  be  proper  to  say  he  was  far  gone  in  senile 
dementia  as  he  saw  him  on  that  day;  he  was  getting*  old 
but  was  well  preserved;  he  would  not  say  that  his  mind  had 
deteriorated  appreciably  from  what  he  saw  on  that  occasion; 
he  thought  that  he  would  know  a  business  transaction  on 
that  day. 

One  of  the  hallucinations  which  the  witnesses  called  for 
the  defendant  spoke  of  was  the  notion  on  his  part  that  he 
had  stock  in  a  tack  factory  which  was  very  remunerative. 
According  to  the  evidence  he  had  no  such  stock.  Dr.  Ham- 
ilton did  not  have  occasion  to  speak  to  him  about  this 
matter. 

William  C.  Coir,  a  butcher  living  in  Morrisburg,  was 
called  for  the  plaintiff.  He  spoke  of  having  dealings  with 
the  defendant  when  the  latter  was  purchasing  meat  from 
liim,  and  that  he  never  saw  anything  wrong  with  his  mind 
in  his  dealings  with  him;  that  he  had  no  talk  with  him 
during  the  last  four  or  five  years  except  in  the  way  of 
selling  meat  to  him;  he  could  not  say  whether  he  was  sane 
or  insane. 

Upon  the  evidence  I  have  come  to  the  conclusion  that 
the  defendant  had  been  failing  mentally  for  some  years 
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past  and  has  gradually  become  incapable  of  intelligently 
appreciating  business  matters.  I  think  it  was  fairly  well 
established  that  at  all  events  after  the  death  of  his  son 
George  in  1908  he  was  not  competent  to  understand  a  busi- 
ness transaction.  I  find  that  anything  he  did  in  the  way  of 
signing  or  endorsing  notes  or  renewals,  consents  or  waivers 
in  connection  with  the  notes  in  question  was  done  at  times 
when  his  mental  condition  was  such  as  that  he  could  not 
understand  or  appreciate  what  he  was  doing  or  the  liability 
he  was  incurring. 

It  is  charged  on  behalf  of  the  defendant  that  Graham 
induced  him  to  sign  or  endorse  the  renewal  note  dated  July, 
2'9th,  1909.  for  $2,437.45  already  referred  to  and  which 
ultimately  became  the  note  for  $2,362.80,  dated  20th  July, 
1910,  and  in  question.  At  this  time  H.  K.  Bradfield  was 
heavily  indebted  to  the  bank  to  the  knowledge  of  Graham. 
A  new  manager  was  coming  within  a  few  days  to  replace 
Graham  in  that  position.  It  was  suggested  in  argument 
that  Graham  was  anxious  to  put  the  account  of  H.  H.  Brad- 
field  in  better  shape,  if  possible,  so  as  to  avoid  the  censure 
of  the  bank  authorities.  H.  H.  Bradfield  says  that  about 
Julv  28th.  1909.  Graham  came  to  him  and  wanted  him  to 
get  his  father^s  endorsation  on  the  note  referred  to.  He 
said  he  told  him  he  would  not  ask  him  to  do  so.  He  says 
that  Graham  said  he  wanted  it  in  order  to  save  his  position. 
He  savs  tliat  Graham  then  took  the  note  to  his  father  in  the 
store  and  came  back  and  said  he  had  signed,  that  is 
endorsed  it. 

H.  H.  Bradfield's  version  of  the  matter  is  in  part  cor- 
roborated by  a  witness,  Hunter.  I  credit  his  story  and  do 
not  credit  Graham's  that  he  did  not  secure  the  defendant's 
endorsation  of  the  said  note. 

The  fact  that  the  note  was  not  then  due  and  yet  that 
Graham  thought  it  necessary  to  secure  a  renewal  looks 
curious  in  itself.  Herring,  the  present  manager,  of  course 
says  it  is  not  an  unusual  occurrence  to  secure  a  renewal  in 
advance. 

I  am  satisfied  from  the  evidence  that  Graham  had  had 
opportunity  before  this  of  learning  and  that  he  knew  that 
the  defendant  was  not  in  such  a  mental  condition  as  to 
enable  him  to  transact  business  or  realise  the  liability  he 
was  incurring  in  endorsing  the  said  note. 
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It  is  also  equally  clear,  I  think,  from  the  evidence,  that 
when  the  note  .dated  25th  November,  1909,  for  $2,500,  and 
which  was-  renewed  from  time  to  time  until  it  finally  became 
the  note  dated  6th  July,  1910,  for  $2,875,  and  in  question 
herein,  was  endorsed  by  the  defendant,  he  was  not  then 
mentally  fit  to  do  business  or  to  understand  the  nature  of  the 
transaction.  It  was  his  son,  H.  H.  Bradfield,  who  apparently 
induced  him  to  endorse  this  note.  I  think  he  did  so  knowing 
of  his  father's  incapacity  to  understand  what  he  was  doing, 
and  I  think  his  endorsation  of  that  note  and  its  subsequent 
renewals  down  to  the  one  in  question  herein  were  obtained 
by  the  son  from  him  by  fraud  and  by  undue  influence,  and 
in  each  case  when  he  was  not  competent  to  transact  busi- 
ness or  understand  the  liability  he  was  incurring.  The 
son  admits  he  did  not  think  he  was  doing  right  in  obtain-' 
ing  such  endorsation  and  that  he  was  committing  a  fraud  on. 
his  father.  He  says  he  did  not  think  he  was  committing  a 
fraud  on  the  bank,  but  considered  his  father^s  endorsation 
all  right  in  so  far  as  it  was  concerned. 

This  case,  as  it  seems  to  me,  is  similar  in  principle  to 
Re  James,  9  Practice  Reports  88.  That  was  a  case  in  which 
an  infant  "gave  to  M.  a  promissory  note  for  the  purchase- 
money  of  a  buggy  endorsed  by  his  father,  who  was  of 
unsound  mind  and  unable  to  understand  what  he  was  doing. 
The  father  received  no  consideration  and  M.  was  not  aware 
of  his  condition.'^  It  was  decided  'Hhat  the  father's  estate 
was  not  liable." 

In  a  case  of  Weinbach's  Executor  v.  First  National  Bank 
of  Boston,  21  American  Law  Register,  n.s.  29,  the  Supreme 
Court  of  Pennsylvania  decided  that  "a  lunitic  who  was  an 
accommodation  endorser  without  consideration  upon  a  prom- 
issory note,  and  who  has  derived  no  advantage  of  his  endor- 
sation either  to  himself  or  his  estate,  is  not  liable  to  a  bona 
fide  holder,  although  the  latter  had  no  knowledge  of  the 
lunacy." 

The  plaintiff's  action  will,  therefore,  be  dismissed. 

In  the  savings  bank  book  of  the  defendant  with  the 
plaintiffs  in  connection  with  their  branch  at  Morrisburg, 
of  which  a  duplicate  was  put  in  at  the  trial.  Exhibit  No.  5, 
there  appears  to  be  a  credit  as  of  date  May  Slst,  1911,  of 
$2,774.69,  which  is  one  of  the  credits  the  plaintiffs  assume 
to  give  to  the  defendant  on  the  notes  in  question.  In  view 
of  my  determination  as  to  the  plaintiffs'  rights  against  the 
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defendant  in  connection  with  the  notes  in  question,  they  had 
no  authority  or  right  to  appropriate  this  balance  and  apply 
it  on  the  notes.  The  defendant  will,  therefore,  be  entitled 
in  so  far  as  the  notes  are  concerned  to  ask  for  and  obtain 
such  balance  and  be  entitled  to  judgment  for  that  amount 
against  them  on  his  counterclaim  with  appropriate  interest. 
The  defendant  will  also  be  entitled  on  his  counterclaim  to 
recover  from  the  plaintiflfs.  the  two  sums  of  $623.10  and 
$552.45,  obtained  by  them  from  the  assignee  of  the  E.  H. 
Bradfield  Company  Limited  estate,  with  interest  from  the 
respective  times  when  they  received  them. 

The  defendant  also  in  paragraph  7  of  his  statement  of 
defence  and  counterclaim  asked  that  a  sum  of  $2,800  with- 
drawn by  the  plaintiffs  from  the  defendant's  account  without 
his  authority  and  applied  in  payment  of  a  promissory  note 
of  K.  H.  Bradfield  &  Company,  on  or  about  the  9th  of  May, 
1908,  should  be  repaid  to  him. 

While  I  am  not  at  all  certain  that  the  defendant  was  not 
even  then  so  unfit  to  transact  business  as  to  render  it 
impossible  for  him  with  any  true  appreciation  of  what  he 
was  doing  to  consent  to  such  a  withdrawal  of  his  money  to 
pay  the  note  of  another,  the  evidence  is  not  so  clear  as  to 
enable  me  to  determine  satisfactorily.  I  think,  therefore, 
that  as  to  this  portion  of  the  counterclaim  the  defendant 
must  fail  and  the  same  be  dismissed.  The  plaintiffs'  action 
will  be  dismissed  with  costs,  and  the  defendant  have  judg- 
ment for  his  counterclaim  in  part  as  already  indicated  with 
costs,  and  his  claim  with  respect  to  the  $2,800  dismissed 
without  costs. 


court  of  appeal. 

March  4th,  1912. 

REX  V.  JAMES  D.  CHILMAN. 

3  O.  W.  N.  777. 

Criminal  Law — Application  for  Stated  Case — Conviction  for  Receivinff 
Stolen  Money  —  Evidence  —  Trial  Judged 8  Charge  —  Criminal 
Code  «f.  1015,  1010, 

An  application  on  behalf  of  the  prisoner  by  way  of  appeal 
from  the  refusal  of  Hon.  Mr.  Justice  Tbetzbl,  the  trial 
Judge,  to  state  a  case,  and  for  an  order  directing  him  to  so 
state  a  case  for  opinion  of  the  Court  of  Appeal,  under  the 

VOL.  21  O.W.R.   NO.  0— 2.'S 
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provisions  of  sees.  1015  and  1016,  of  the  Criminal  Code, 
raising  the  questions  whether  there  was  evidence  upon  which 
the  jury  might  properly  find  the  prisoner  guilty  on  the  third 
count  of  the  indictment  (for  receiving  stolen  money),  and 
whether  the  trial  Judge  rightly  directed  the  jury  in  respect 
of  such  evidence. 

The  application  to  the  Court  of  Appeal  was  heard  by 
Hon.  Sir  Chas.  Moss,  C.J.O.,  Hon.  Mb.  Justice  Gabbow, 
Hon.  Mb.  Justice  Maclaben,  Hon.  Mb.  Justice  Maoee, 
and  Hon.  Mb.  Justice  Latohfobd. 

G.  Lynch-Staunton,  K.C.,  and  C.  W.  Bell,  for  the  pris- 
oner's application. 

H.  D.  Gamble,  K.C.,  for  the  Crown,  contra. 
Their  Lordships  judgment  was  delivered  by 

Hon.  Sib  Chas  Moss,  C.J.O. : — ^Upon  the  hearing  of 
the  application,  both  the  facts  and  law  were  discussed  at 
considerable  length.  We  have  since  considered  flie  matter 
and  referred  to  the  evidence  and  the  learned  Judge's  charge, 
and  are  of  opinion  that  it  would  serve  no  useful  purpose  to 
now  grant  leave  to  appeal  and  direct  the  learned  Judge  to 
reserve  the  questions. 

The  application  is  therefore  refused. 


divisional  court. 

Febbuaby  14th,  1912. 
STAVEKT  V.  CAMPBELL. 

3  O.  W.  N.  716 ;        O.  L.  R. 

Appeal — To  Privy   Council — Effect  of  Giving  Security  for  Oo9t$  of 

Appeal — Security  not  Oiven  qb  Required  hy  Con,  Rule  8Si  (d) 

— Stay  of  Execution — Privy  Council  Appeals  Act,  10  Edu>,  Vtl, 

(Ont.)  o.  24,  «.  4— Effect  of  Repeal  of  R,  8.  O.   (1897)  c.  48—- 

Re-enactment  with  Modification — Interpretation  Act,  9.  7   ^^^oa). 

Clute,  J.,  21  O.  W.  R.  172 ;  3  O.  W.  N.  591,  dismissed  defend- 
ant's motion  to  set  aside  a  writ  of  fi.  fa.  issued  against  defendant 
Defendant  contended  that  he  having  given  security  for  an  appeal  to 
the  Privy  Council  it  acted  as  a  stay  of  proceedings. 

Britton,  J..  21  O.  W.  R.  174;  3  O.  W.  N.  641,  granted  leave 
to  appeal  to  Divisional  Court  from  above  order. 

Divisional  Court  allowed  defendant's  appeal  and  set  aside  the 
execution  with  costs  to  defendant  in  any  event  of  the  appeal. 

An  appeal  by  the  defendant  from  a  judgment  of  Hon. 
Mr.  Justice  Clutb,  21  0.  W.  R.  172. 


1912f]  STAVERT  v.  CAMPBELL.  371 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchford  and  Hon. 
Mr.  Justice  Middleton. 

F.  Arnoldi,  K.C.,  for 'the  defendant,  appellant. 
F.  B.  Mackelcan,  for  the  plaintiff,  respondent. 

Hon.  Sir  John  Boyd,  C: — The  defendants  have  paid 
$2^000  into  Court,  and  the  same  has  been  allowed  as  good 
and  snflScient  security  on  their  appeal  to  the  Privy  Council, 
and  an  order  has  been  made  allowing  their  appeal  to  that 
final  Court  (13th  November,  1911). 

The  practice  respecting  appeals  to  the  Privy  Council  is 
to  be  found  in  10  Edw.  VII.,  ch.  24,  and  former  Acts  therein 
repealed  as  from  7th  March,  1910.  Section  4  of  that  Act 
declares  that  upon  the  perfecting  of  such  security  (the 
security  in  amount  herein  given),  execution  shall  be  stayed 
in  the  original  cause  unless  otherwise  ordered.  Without 
special  order  the  plaintifiF  has  undertaken  to  issue  execution, 
and,  upon  that  process  being  moved  against,  Mr.  Justice 
Clute  has  aflSrmed  its  regularity,  and  an  appeal  is  now  (by 
leave  of  Mr  Justice  Britton),  taken  from  his  order  to  the 
Divisional  Court. 

Mr.  Justice  Clute  bases  his  judgment  on  the  terms  of 
Con.  Eule  832,  declaring  that  in  appeals  to  the  Privy  Coun- 
cii,  execution  shall  not  be  stayed  if  the  judgment  appealed 
from  directs  the  payment  of  money  until  security  is  given 
for  such  amount.  If  this  rule  is  in  force,  his  judgment  is 
right ;  otherwise,  not  so.  It  appears  to  me  that  this  Eule  is 
not  in  force  by  virtue  of  the  recent  legislation,  but  to  make 
this  plain  needs  a  good  deal  of  intricate  examination  of 
what  has  been,  and  how  it  has  been,  superseded. 

The  development  of  the  practice  is  to  be  regarded.  In 
R.  S.  0.  1877,  ch.  38,  as  to  appeals  to  the  Privy  Council,  it 
was  prescribed  by  sec.  51,  that  upon  the  perfecting  of 
security  for  $2,000,  in  respect  of  costs  and  damages  the 
execution  should  be  stayed.  But  the  next  section,  52,  de- 
clared that  the  provisions  of  the  27th  section  of  the  Act  as  to 
appeals  to  the  Court  of  Appeal  was  to  apply  to  the  Privy 
-  Council  appeals  whereby  execution  was  not  to  be  stayed,  when 
the  judgpient  directed  the  payment  of  money  till  further 
security  for  that  was  given.  On  the  revision  10  years  later, 
K.  S.  O.  1887,  ch.  41,  a  separate  Act  embodied  the  legisla- 
tion as  to  appeals  to  the  Privy  Council,  and  by  sec  3,  upon 
|)erfecting  security  to  the  extent  of  $2,000  execution  was  to 
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be  stayed.  By  sec.  4  the  practice  applicable  to  staying 
execution  on  appeals  to  the  9o^rt  of  Appeal  shall  apply  to 
appeals  to  the  Privy  Council.  To  ascertain  that  practice 
resort  had  to  be  made  to  the  Rules  passed  by  the  Judges,  of 
which  No.  804  contained  provision  for  special  security  in 
case  of  judgments  directing  the  payment  of  money:  Mc- 
Master  v.  Radford,  16  P.  R.  23.  The  provisions  of  the 
statute  as  to  appeals  to  the  Court  of  Appeal  were  taken  out 
of  the  statute  and  reappear  as  Rules  of  Court :  see  Holmested 
and  Langton,  edition  of  1890,  p.  670  (see  51  Yict.  ch  2, 
sec.  4). 

So  the  provision  as  to  Privy  Council  appeals  were  refer- 
red lo  in  the  Rules  of  1888,  and  it  was  provided  that  security 
should  be  for  $2,000,  and  that  any  application  to  the  Court 
of  Appeal  to  stay  proceedings  shall  be  made  in  like  manner 
and  be  upon  the  like  terms  as  to  security  as  is  provided  in 
like  cases  upon  appeals  to  the  Court  of  Appeal:  Con.  Rule 
855.  It  is  the  union  of  these  two  Rules  which  appear  com- 
bined as  the  present  Rule  832,  and  which  regulated  the 
practice  up  to  Tth  March,  1910.  The  last  case  on  this  point 
which  shews  the  then  practice  is  Sharpe  v.  White,  20  0.  L. 
R.  575,  which  was  argued  in  the  Divisional  Court  on  31st 
January,   1910. 

The  Rules  of  1897  provide  that  in  cases  of  appeal  to  the 
highest  Court  in  Ontario,  security  need  not  be  given  (apart 
from  special  application)  for  the  amount  directed  to  be  paid 
by  the  judgment  in  order  to  secure  a  stay  of  execution :  Rule 
827 ;  and  Rule  832  varies  that  policy  as  to  an  appeal  to  the  . 
highest  Court  of  the  Empire. 

That  was  the  state  of  the  law  under  R.  S.  0.  1897,  ch. 
48,  sees,  2,  3,  and  4.  Section  4  reads :  "  Subject  to  Rules  to 
be  made  by  the  Judges  under  the  Judicature  Act  the  practice 
applicable  to  staying  execution  upon  appeal  to  the  Court 
of  Appeal  in  force  prior  to  16th  April,  1895,  shall  apply  to 
an  appeal  to  Her  Majesty  in  the  Privy  Council.''  (See  62 
Vict.,  ch.  2,  sec.  1).  This  was  an  expansion  of  what  is 
found  in  R.  S.  0.  1887,  ch.  41,  sec.  4,  which  is  quoted  as 
itS  original. 

A  note  as  to  chronology;  R.  S.  0.  ch.  48  (1897),  refer-  . 
ring  to  Rules  to  be  made  by  the  Judges,  was  prepared  in 
draft  soon  after,  if  not  before  13th  April,  1897,  the  date  of 
passing  the  Act,,  60  Vict.,  ch.  3,  giving  effect  to  the  revised 
statutes  1897,  which  were  to  be  completed  at  an  early  date 
(see  preamble).    This  body  of  revised  statutes  was  by  proc- 
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lamation  declared  to  come  into  effect  on  Slst  December, 
1897  (see  B.  S.  0.  1897,  p.  xxi.).  The  Rules  referred  to 
in  sec.  4  of  ch.  48,  were  made  by  the  Judges  under  58  Vict., 
ch.  13,  sec.  42,  and  were  approved  and  to  go  into  effect  on 
1st  September,  1897  (see  Rule  1  and  title  page  of  Con. 
Rules,  1897),  and  were  completed  on  23rd  July,  1897  (see 
ib.,  p.  X.). 

Prior  to  the  making  of  these  Rules,  the  practice  as  to 
these  appeals  was  under  the  Con.  Rules  of  1888,  which  were  , 
in  force  on  16th  April,  1895,  but  were  superseded  by  the 
new  body  of  Rules  consolidated  as  of  1897.  Xo  such  action 
as  to  the  making  of  Rules  has  taken  place  under,  or  in  con- 
templation of  the  passing  of  the  Act,  10  Edw.  VII.,  ch.  24. 

As  I  have  said,  this  statute  of  1897  is  repealed,  and  the 
section  now  in  force  when  this  security  was  given,  reads:  ' 
*'  Subject  to  Rules  to  be  made  by  the  Judges  of  the  Supreme 
Court,  the  practice  applicable  to  staying  executions  upon 
appeals  to  the  Court  of  Appeal  shall  apply. to  an  appeal  to 
His  Majesty  in  his  Privy  Council."  That  is  to  say,  by  the 
express  enactment  now  in  force  the  practice  applicable  to 
staying  executions  in  appeals  to  the  Court  of  Appeal  shall 
apply  to  appeals  to  the  Privy  Council — ^which  is,  that  no 
security  for  the  amount  directed  to  be  paid  by  the  judg- 
ments is  required — subject  to  Bules  (i.e.,  of  a  contrary 
effect),  to  be  made  by  the  Judges,  None  such  have  been 
made;  the  Act  contemplates  and  provides  for  future  Rules 
'^to  be  made,^'  and  one  must  find  some  declaration  of  prac- 
tice in  such  Rules  contrary  to  and  equally  explicit  with  the 
statutory  declaration  that  execution  shall  be  stayed  when 
security  for  the  $2,000  has  been  given.  This  is  a  new  statute 
which  in  my  opinion  cannot  be  varied  in  its  meaning  by  omit- 
ting some  of  the  words  and  reading  "to  be  made,"  as  if 
synonymous  with  "already  made.'^ 

For  this  reason  I  cannot  agree  with  the  order  of  my 
brother  Clute,  which  should,  I  think,  be  set  aside,  with 
costs  in  any  event  to  the  defendants. 

Hon.  Mr.  Justice  Latchford: — I  agree  in  the  result. 

Hex.  Mr.  Justice  Middleton: — When  the  Court  of 
Error  and  Appeal  was  established  the  statute  (12  Vict.,  ch. 
63),  contained  provisions  relating  to  appeals  to  Her  Majesty 
in  her  Privy  Council,  and  sec.  46  provided  that  upon  giving 
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BecTlrity  for  the  costs  of  appeal,  and  that  '^  upon  the  perfect- 
ing of  such  security  execution  shall  be  stayed  in  the  original 
cause:  provided  always  that  the  provisions  of  the  first,  sec- 
ond^ third,  fourth,  and  fifth  provisos  in  tlie  40th  clause  of 
this  Act  contained  shall  be  in  force  and  apply  to  the  appeal 
hereby  granted,  and  the  completion  of  the  security  hereby 
required  shall  not  have  the  effect  of  staying  execution  in 
the  original  cause  in  the  different  cases  accepted  out 
of  the  said  40th  clause,  unless  the  provisions  in  the  said 
provisos  contained  shall  have  been  complied  with.'* 

Section  40  relates  to  the  stay  of  execution  on  an  appeal 
to  the  court  of  Error  and  Appeal.  The  first  of  the  provisos 
is  that  the  perfecting  of  security  for  the  future  costs  shall 
not  operate  as  a  stay  of  execution  unless  additional  security 
is  given  for  the  amount  ordered  to  be  paid.  The  practice 
upon  the  appeal  to  the  Privy  Council  remained  upon  this 
footing  until  after  the  Judicature  Act. 

In  the  revision  of  1877,  the  statute  had  been  changed  in 
form  but  not  in  substance.  The  general  provision  for  a 
stay  of  execution  upon  giving  security  for  costs  was  placed 
in  a  separate  section,  51,  and  the  proviso  requiring  security 
for  the  debt  when  money  was  ordered  to  be  paid  was  em- 
bodied  in   sec.   52. 

In  1887  the  language  of  the  statute  was  changed.  By 
R.  S.  0.,  ch.  41,  sec.  3,  the  general  provision  that  '•'  upon  the 
perfecting  of  such  security  "  (i.e.,  the  security  for  the  costs 
of  the  appeal)  "execution  in  the  original  cause  shall  -be 
stayed,"  was  continued.  Section  4  provided:  "The  practice 
applicable  to  staying  execution  upon  appeals  to  the  Court  of 
Appeal  shall  apply  to  an  appeal  to  Her  Majesty  in  Her 
Privy  Council.'^  It  was  assumed  in  general  practice  that  this 
made  no  change  in  the  law,  and  that  sec.  4  had  the  effect 
of  retaining'  the  old  proviso  as  an  exception  to  the  general 
words  of  sec.  3.  The  proviso  itself  was  removed  from  the 
statute,  and  became  Con.  Rule  804  of  the  revision  of  1888. 

In  1895  the  experiment  was  tried  of  providing  for  one 
appeal  and  one  appeal  only  and  giving  the  dissatisfied  liti- 
gant the  right  to  go  either  to  the  Divisional  Court  or  the 
Court  of  Appeal,  and  as  part  of  the  scheme  all  security  on 
an  appeal  to  the  Court  of  Appeal  was  abolished'^  (58  Vict., 
ch.  12,  sec.  77),  unless  specially  ordered. 

This  system  was  found  to  be  unsatisfactory;  and  in  the 
revision  of  1897,  provision  was  made  for  security  for  costs 
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on  all  appeals  to  the  Court  of  Appeal^  but  on  this  being 
given  execution  for  a  money  demand  is  stayed  (Con.  Bule 
827). 

By  the  statute  relating"  to  Privy  Council  appeals,  E.  S. 
0.  1897,  ch.  48,  sec.  3,  remains  unchanged,  and  sec.  4 
assumes  this  form ;  "  Subject  to  Eules  to  be  made  by  the 
Judges  authorized  to  make  Sules  with  reference  to  the 
High  Court  and  the  Court  of  Appeal  under  the  Judicature 
Act,  the  practice  applicable  to  stay  execution  upon  appeals 
to  the  Court  of  Appeal  in  force  prior  to  16th  April,  1896, 
shall  apply  to  an  appeal  to  Her  Majesty  in  Her  Privy  Coun- 
cil.'' This  statute  came  into  effect  on  the  31st  December, 
1897.  The  16th  April,  1895,  was  the  date  when  68  Vict., 
ch.  IJ^,  came  into  force. 

The  Con.  Rules  of  1897  were  not  Rules  made  by  the 
Judges,  but  were  Rules  framed  by  a  special  commission 
appointed  under  58  Vict.,  ch.  13,  sec.  42;  and  by  59  Vict., 
ch.  18,  sec.  15,  these  Rules  are  given  statutory  effect. 

These  Con.  Rules  came  into  effect  on  1st  September,  1897, 
four  months  before  the  Revised  Statutes.  In  them  a  separate 
provision  was  made  with  reference  to  Privy  Council  appeals, 
and  the  Court  of  Appeal  practice  before  1895  was  con- 
tinued in  Con.  Rule  832  as  applicable  to  Privy  Council 
appeals,  so  that  there  was  no  conflict  between  the  statute  and 
the  Rules  and  the  words  "^  practice  applicable  to  staying 
execution,'*  received  a  statutory  interpretation  by  Con. 
Rule  832. 

No  Rules  were  ever  made  by  the  Judges  under  the 
statute. 

By  the  statute  of  1910  (10  Edw.  VIL,  ch.  24),  a  change 
is  made.  Section  3  is  modified.  Execution  is,  upon  perfect- 
ing of  security,  to  be  stayed,  *^  unless  otherwise  ordered." 
Section  4  is  also  changed,  it  becomes  (as  sec.  5)  :  "Sub- 
ject to  Rules  to  be  made  by  the  Judges  of  the  Supreme  Court, 
the  practice  applicable  to  staying  executions  upon  appeals  to 
the  Court  of  Appeal  shall  apply  to  an  appeal  i'o  His  l^fajesty 
in  His  Privy  Council."  The  Judges  having  made  no  rules, 
this  statute  is  a  clear  provision  that  the  present  practice  relat- 
ing to  the  stay  of  execution  on  an  appeal  to  the  Privy  Coun- 
cil shall  govern,  and  not  the  old  practice  prior  to  1895, 
referred  to  in  the  revision  of  1897,  and  embalmed  in  Con. 
Rule  832. 
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It  may  be  that  the  Judges  have  no  power  to  cut  down  or 
modify  the  general  provision  that  subject  t6  such  order  as 
in  the  particular  case  may  be  deemed  just  execution  is  to  , 
be  stayed,  and  tliat  no  such  general  provision  as  Con.  Rule 
832  (d)  would  be  valid.  We  are  not  now  called  on  to  inter- 
pret the  expression  "practice  applicable  to  staying  execu- 
tions '^  as  found  in  the  Act  of  1910.  It  may  be  found  that 
it  falls  short  of  making  Con.  Rule  827  apply  to  Privy  Coun- 
cil appeals. 

The  appeals  should  be  allowed  and  the  execution  should 
be  set  aside  with  costs  to  the  defendant  in  any  event  of 
the  appeal. 


Hon.  Mr.  Jcstice  Clute.  Maboh  15th,  1912. 

MAGNUSSEX  v.  L'ABBE  AND  BENQSTEN. 

3  O.  W.  N. 

Negligence — Workman  Injured — While  Working  in  Trench — Struck 
on  Head  by  Pole  Falling  into  Trench — Evidence — Not  Satisfac- 
tory— New  Trial— Goata. 

Plaintiff,  a  labourer,  27  years  of  age,  working  for  defendants, 
contractors,  engaged  in  constniction  of  a  trench  or  ditch  in  Port 
Arthur,  was  injured  while  in  the  bottom  of  the  trench  shovelling 
earth  off  the  rock,  when  he  was  struck  on  the  head  by  a  pole  falling 
into  the  trench,  which  produced  concussion  of  the  brain,  broke  the 
drum  of  one  ear,  injured  his  eyes  causing  him  to  see  doable,  and 
left  him  in  a  state  of  general  shock.  The  injuries  were  alleged  to 
have  been  caused  by  negligence  of  defendants.  Plaintiff  claimed 
$5,000  damages. 

Boyd,  C,  at  trial,  dismissed  the  action  without  costs. 

Divisional  Coubt,  20  O.  W.  R.  502 ;  3  O.  W.  N.  301.  set  aside 
above  judgment  and  ordered  a  new  trial  on  the  ground  that  the 
evidence  shewed  that  plaintiff  was  where  he  ought  to  have  been  and 
where  he  had  been  so  ordered  by  defendants'  foreman,  and  the  defend- 
ants had  failed  to  discharge  the  onus  cast  upon  them  of  shewing 
that  the  accident  occurred  through  no  fault  of  theirs. 

Clvte.  J.,  at  new  trial,  found  the  defendants  guilty  of  negli- 
gence in  not  taking  proper  precautions  to  shore  up  the  sides  of  the 
trench  or  to  adopt  some  other  means  to  prevent  the  cave-in.  .  Plain- 
tiff's damages  assessed  at  $1,100.  Judgment  accordingly,  with  costs 
of  action  of  former  trial  and  appeal  to  Divisional  Court. 

Eetrial  of  an  action  to  recover  $5,000  damages  for  injuries 
alleged  to  have  been  caused  by  the  'legligence  of  the  defen- 
ants. 

The  retrial  was  heard  by  Hon.  Mr.  Justice  Clute,  at 
Port  Arthur,  March  7th,  1912. 

A.  E.   Cole,  for  the  plaintiff. 

A.  J.  McComber,  for  the  defendant. 
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Hon.  Mb.  Justice  Clutb: — This  action  was  tried  at 
Port  Arthur,  on  the  28th  June,  1911,  before  the  Chancellor 
and  a  jury.  No  questions  were  submitted,  but  the  jury 
found  as  follows :  '^  We  believe  the  plaintiff  was  injured 
by  accident,  through  no  fault  of  his  own  or  the  defendants. 
The. man  Poison  evidently  started  the  log  moving.  Whether 
accidently  or  not  we  are  not  prepared  to  say."  Upon  this 
finding  the  Chancellor  dismissed  the  action,  and  a  new 
trial  was  ordered  by  the  Divisional  Court  to  be  had  with- 
out a  jury.  The  parties  agreed  that  the  evidence  in  the 
former  action  should  be  read  i  with  such  further  evidence 
as  either  party  might  be  advised  to  produce. 

A  number  of  witnesses  were  examined  on  the  retrial, 
including  Alfred  Poison,  referred  to  in  the  jury's  finding. 

To  understand  the  effect  of  the  evidence  of  Poison  it 
will  be  covenient  here  to  state  the  nature  of  the  action  and 

I 

the  evidwice  at  the  former  trial. 

The  defendants  were  contractors.  The  plaintiff  was  in 
their  employ.  A  trench  was  being  dug  for  the  city,  from 
which  there  led  a  cross-trench.  The  plaintiff  was  working 
in  the  cross-trench.  At  the  point  of  the  intersection  there 
was  a  manhole  some  12  or  15  feet  deep.  The  cross-txench 
was  from  10  to  12  feet  deep  at  the  manhole,  and  of  a  lessor 
depth  as  it  extended  from  the  manhole. 

The  sides  of  the  upper  portion  of  the  trench  were  earth, 
sand,  small  stones,  and  hard-pan.  There  was  further  blast- 
ing to  be  done  in  the  trench  at  a  distance  of  some  20  feet 
from  the  manhole.  A  number  of  blasts  had  already  been  put 
in.  The  plaintiff  was  in  the  cross-trench,  about  8  feet  from 
the  manhole,  throwing  out  earth,  broken  rock,  and  stone. 
Poison  was  in  charge  of  the  blasting.  He  had  several  men 
with  him  assisting.  It  was  a  part  of  his  duty,  before  the 
shots  were  fired,  to  cover  the  holes  with  logs  to  prevent  the 
escape  of  rock  and  other  debris  thrown  out  by  the  blast. 
'The  defendant,  Bengsten,  had  general  charge  and  super- 
vision of  the  work.  He  had  Authorized  Poison  to  call  to 
his  assistance  the  men  digging  in  the  trench  for  any  purpose 
that  he  might  require  them  in  connection  with  his  blast- 
ing and  particularly  in  removing  the  logs  to  be  placed  over 
the  drill  holes.  After  a  previous  blast  the  logs  had  been  placed 
on  the  edge  of  the  trench.  The  nearest  log,  I  find  from  the 
evidence  to  have  been  placed  at  from  2  to  2^4  feet  from 
the. edge  of  the  trench.     The  evidence  differs  as  to  the  size 
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of  this  log.  It  is  spoken  of  as  a  telegraph  pole.  It  was 
large  at  one  end  and  smaller  at  the  other.  The  largest  end 
was  near  the  manhole.  Poison  was  standing  near  that  end. 
ITie  men  assisting  him  were  nearby,  ready  to  give  a  hand. 
He  held  a  cant-hook  in  his  hand.  He  required  further  help 
to  move  the  log,  and  called  the  plaintiff,  who  was  working 
beneath  in  the  trench,  to  his  assistance.'  As  the  plaintiff 
looked  in  answer  to  him  calling,  he  saw  the  earth  and 
timber  falling,  and  received  a  blow  from  the  falling  log, 
which  caused  the  injuries  complained  of.  It  was  disputed 
at  the  former  trial  as  to  what  had  taken  place,  causing  the 
log  to  fall  in. 

Poison  was  not  present  at  the  former  trial,  not  living  in 
the  district  at  that  time.  Plaintiff's  witnesses  being  the 
men  who  were  assisting  Poison,  swore  that  the  bank  caved 
in,  causing  the  pole  to  roll  in  at  one  end  where  the  bank 
gave  way.  The  defendant  Bengsten,  swore  that  he  was  about 
100  feet  away,  but  could  see  what  took  place,  and  declared 
that  Poison,  with  the  cant-hook,  started  the  log  rolling,  that 
the  bank  did  not  cave  in,  but  that  Poison  rolled  the  log  in. 

The  new  trial  was  granted  mainly  to  get  this  further 
evidence.  I  may  say  here  that  the  Chancellor  in  his  charge  to 
the  jury  gave  credit  to  the  plaintiff  and  his  witnesses.  He 
says:  "These  men  impressed  me  favourably.  They  just 
stated  simply  what  they  knew.  What  they  did  not  know  they 
did  not  try  to  tell.  They  tried  to  tell  you  the  truth  of  what 
they  remembered.'^ 

In  reading  the  evidence  one  is  impressed  with  this  same 
view,  and  that  is  the  opinion  I  formed  of  Poison.  In  his 
evidence  before  me  he  stated  that  he  called  to  the  plaintiff, 
and  while  he  was  waiting  for  him  to  come  out  of  the  trench 
the  earth  caved  in  and  that  he.  Poison,  went  with  it,  and 
went  down  feet  first.  He  swears  positively  that  he  did  noth- 
ing with  the  cant-hook.  I  am  satisfied  from  the  evidence 
of  Poison,  and  the  plaintiffs  other  witnesses  that  this  is 
the  manner  in  which  the  accident  occurred,  and  that  the 
defendant  is  mistaken  in  his  statement  of  how  it  occurred. 

The  cave-in  as  described  by  some  of  the  witnesses  extended 
back  some  21/^  feet,  sufficient  to  start  the  log  moving,  and 
extended  down  the  sides  4  or  5  feet.  This  corresponds 
exactly  with  what  had  occurred  with  a  previous  cave-in  at 
the  manhole,  of  which  the  defendant  Bengsten  was  aware 
prior  to  the  accident  in  question. 
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There  was  also  evidence  that  the  effect  of  the  blasting  was 
to  lossen  the  soil  about  the  trench  and  render  it  liable  to 
fall  in,  and  that  the  trench  was  dangerous  without  being 
shored-up  or  protected.  The  defendant 3eng8ten  had  knowl- 
edge of  all  that  occurred,  that  is  of  the  condition  of  the 
trench,  of  the  previous  cave-in,  of  the  position  of  the  log 
on  the  edge  of  the  trench,  and  ought  to  have  known,  I  think, 
-of  the  danger  men  incurred  in  working  in  the  trench. 

I  find  the  defendants  guilty  of  negligence^  in  not  taking 
proper  precautions  in  shoring-up  the  sides  of  the  trench  or 
adopting  other  means  to  prevent  the  cave-in. 

I  am  further  of  opinion  that  if  the  defendant  Bengsten's 
evidence  of  the  cause  of  the  falling  in  of  the  log  be  accepted, 
that  is  that  it  was  owing  to  Poison  rolling  it  over  with  the 
cant-hook,  the  defendants  are  still  liable. 

It  was  admitted  by  the  defendant  Bengsten  before  me  that 
Poison  had  charge  of  the  blasting  and  charge  over  the  men 
whose  duty  it  was  to  place  the  logs  and  prevent  the  dis- 
charged blast  from  flying  out  through  the  trench.  He  was, 
therefore  a  man  having  superintendence,  and  while  in;  the 
act  of  such  superintendence  he  negligently  and  carelessly 
rolled  the  log  into  the  trench  knowing  the-  plaintiff  was 
there.*  The  plaintiff  at  that  moment  was  under  his  con- 
trol, and  was  just  in  the  act  of  obeying  his  command,  but 
that  would  not  make  any  difference.  If  he,  as  superintendent, 
under  sec.  3,  sub-sec.  2,  was  guilty  of  negligence,  which 
caused  injury  to  a  man  even  in  another  department,  the 
defendants  would  still  be  liable.  In  Kearney  v.  Nicholls, 
76  L.  T.  63,  it  was  held,  *^that  it  is  not  necessary  that  such 
superintendence  should  be  exercised  directly  over  the  work- 
man injured,  or  that  the  workman  should  be  acting  under 
the  immediate  orders  of  such  superintendent;  it  is  enough 
if  the  superintendent  and  the  workman  are  both  employed 
in  furtherance  of  the  common  object  of  the  employer,  though 
each  may  be  occupied  in  distinct  departments  of  that  com- 
mon object.^^ 

Section  2,  sub-sec.  1,  does  not  limit  the  scope  of  sec.  3, 
Bub-sec.  2,  but  enlarges  the  scope  of  the  application  of  the 
Act  as  limited  by  sec.  8  of  the  English  Act.  This  is  appar- 
ent on  comparing  the  two  Acts. 

I  place,  however,  my  decision  upon  the  first  ground. 

The  amount  of  damages  that  ought  to  be  given  is  diflBcult 
to  ascertain.  The  injuries  suffered  were:  (1)  the  drum  of 
the   ear   was   broken,   which   seriously   affects   the   hearing 
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through  that  ear;  (2)  the.  in  jury  to  the  eye  causes  the 
plaintiff  to  see  double.  The  specialist  states  that  it  is  im- 
possible to  say  whether  this  injury  is  permanent  or  not,  but 
he  is  strongly  of  the  view  that  it  is  a  permanent  injury.  It 
is  not  one  that  can  be  corrested  by  glasses. 

The  plaintiff  is  a  young  ijian,  27  years  of  age,  other- 
wise in  good  health,  and  was  capable  of  earning  $3.50  a  day. 
He  was  a  driller,  and  required,  therefore,  his  natural  sight 
to  see  the  drill.  In,  attempting  subsequently  to  drill  he  had 
to  cover  the  one  eye,  otherwise  he  would  make  a  mis-stroke. 
He  tried  the  method  of  wearing  a  handkerchief  x)ver  one 
eye,  and  not  with  very  satisfactory  results.  He  is  still  far 
from  well,  suffering  severe  pains  in  his  head;  not  capable 
of  hard  and  continuous  work.  There  can  be  no  doubt  that 
his  earning  power  has  been  seriously  depreciated  and  prob- 
ably will  be  during  his  life.  The  evidence  is  uncertain  as 
to  the  extent  of  the  loss.  After  taking  all  the  circumstances 
into  consideration,  I  think  $1,100  is  a  reasonable  sum  to 
assess  as  damages,  and  I  assess  such  sum  accordingly. 

The  plaintiff  is  entitled  to  the  costs  of  the  action,  includ- 
ing the  former  trial,  the  appeal  to  the  Divisional  Court,  and 
the  second  trial. 


court  of  appeal. 

February  22nd,  1912, 
Re  RISPIN. 

3  O.  W.  N.  706 ;        O.  L.  R. 

Will  —  Construction  —  Death  of  Beneficiary  —  Application  for 
Directions  —  Payment  into  Court  for  Benefit  of  "Next  of  Kin — 
Reference  Directed. 

The  testator  died  in  September,  1805;  the  son  received  various 
payments  from  the  executor  and  died  in  November,  1910,  leaving  a 
will  in  which  he  assumed  to  dispose  of  the  estate  in  the  hands  of 
the  executor,  amounting  to  about  $15,000.  The  executor  disclaimed 
all  interest  beneficially  and  asked  to  whom  the  fund  should  be  paid, 
Ist,  under  the  will  of  the  son,  or  2nd,  to  the  next  of  kin  of  the 
testator  as  an  undisposed  of  residue. 

Boyd.  C,  held,  19  O.  W.  R.  209;  2  O.  W.  N.  1122,  that  the 
undisposed  of  residue  in  the  hands  of  the  executor  should  be  paid  into 
Court  for  the  benefit  of  the  next  of  kin  of  the  testator,  and  that  it 
be  referred  to  the  Master  at  London  to  ascertain  who  they  are  and 
to  distribute  the  fund  accordingly.  The  executor  to  pass  his  accounts 
and  receive  his  costs  and  commission  and  be  discharged.  Costs  of 
the  application  out  of  the  estate.  The  solicitor  appointed  to  represent 
the  unascertained  next  of  kin  to  have  the  carriage  of  the  matter 
in  the  Master's  office. 

CouBT  OF  Appeal  dismissed  appeal  by  the  Canada  Trust  Co. 
All  costs  out  of  estate. 
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An  appeal  by  the  Canada  Trust  Company,  executors  of 
the  estate  of  Luke  Rispin,  from  an  order  of  Hon.  Sir  John 
BoYD^  C,  19  0.  W.  R.  269,  upon^a  motion  for  the  construc- 
tion of  the  will  of  the  late  Richard  Rispin. 

Richard  Rispin,  a  market-gardener,  of  the  city  of  Jvon- 
don,  Ontario,  died  on  20th  of  September,  1895,  having  made 
his  will  on  June  10th,  1893,  whereby  he  appointed  the 
defendant  Davis  to  be  his  executor.  His  only  near  relations 
at  the  time  of  his  death  were  his  son  Luke  Rispin  and  a 
grandson,  Charles  Rowe,  who  had  not  been  heard  from  for 
some  years. 

By  the  will  the  testStor^s  real  estate  and  his  goods,  chat- 
tels and  live  stock  were  devised  and  bequeathed  to  his  son 
Luke  Rispin.  Then  followed  the  bequest  which  gives  cause 
for  this  application,  which  is  as  follows: — 

*^4.  After  the  payment  of  all  my  debts  and  funeral  ex- 
penses I  give  the  rest  of  my  cash  and  securities  in  bank  or  in 
my  possession  in  trust  to  my  executor  the  Reverend  Evans 
Davis,  and  I  authorize  and  request  him  to  pay  the  interest 
in  whole  or  in  part  to  my  son  Luke  Rispin  and  the  principal 
in  whole  or  in  part  to  my  son  Luke  Rispin,  as  in  the  judg- 
ment of  my  executor  may  be  prudent  with  reference  to  the 
habits  and  conduct  of  my  son,  my  will  and  intention  being 
that  it  shall  be  wholly  in  the  discretion  of  my  said  executor 
to  pay  the  interest  and  principal  in  such  amounts  and  at 
such  times  as  he  may  think  right  or  to  withhold  the  pay- 
ment altogether,  and  T  appoint  tlie  said  Reverend  Evans 
Davis  to  be  executor  of  this  my  will.  *  In  testimony  whereof 
I  have  hereunto  set  my  hand  this  tenth  day  of  July,  1893." 

Luke  Rispin  died  on  November  2nd,  1910,  having  also 
made  his  will,  whereby  he  appointed  the  plaintiffs  to  be  his 
executors. 

• 

The  defendant  received  the  bequest  and  out  of  it  paid 
certain  sums,  the  amounts  of  which  were  of  no  consequence 
to  Luke  Rispin  in  his  lifetime,  but  at  his  death  a  considerable 
sum,  some  $14,600,  remained,  and  the  question  was  as  to 
the  proper  disposition  of  this  sum. 

The  learned  Chancellor  was  of  the  opinion  that  under 
the  bequest  Luke  Rispin  took  nothing,  but  what  the  defend- 
ant as  trustee  chose  to  give,  and  that  consequently  as  t<» 
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what  remained  at  Luke  Bispin's  death  there  was  an  intestacy 
on  the  part  of  Eichard  Eispin. 

The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chables  Moss^  C.J.O.,  Hon.  Me.  Justice  Gabhow,  Hon, 
Mr.  Justice  Maolaben,  Hon.  Mr.  Justice  Meredith^  and 
Hon.  Mr.  Justice  Magee. 

C.  A.  Moss^  for  the  Canada  Trust  Co.,  appellants. 

F.  P.  Betts,  K.C.,  -for  the  defendant  Davis,  executor  of 
Eichard  Eispin. 

W.  E.  Meredith,  for  the  OflScial  Guardian. 

Hon.  Sir  Charles  Moss,  CJ.O.  : — ^The  question  sub- 
mitted for  solution  in  this  appeal  is  whether  upon  the  true 
construction  of  the  4th  clause  of  the  will  of  the  late  Eichard 
Eispin  the  cash  and  securities  therein  desigilated  were  so 
disposed  of  as  that  upon  the  testator's  death  they  became 
the  property  of  his  son  Luke  Eispin,  to  which  his  personal' 
representatives  are  now  entitled,  or  whether  as  determined 
by 'the  learned  Chancellor  they  are  now  subject  to  distribu- 
tion among  the  next  of  kin  of  the  testator  as  upon  intestacy. 

There  is  no  direct  gift  to  Luke  Eispin  of  the  property 
in  question  or  any  part  of  it.  In  terms  it  is  given  to  the 
executor,  in  trust,  it  is  true,  but  not  expressly  to  hold  for 
Luke  Eispin.  If  in  the  testamentary  disposition  in  ques- 
tion a  gift  to  Luke  Eispin  is  to  be  found  it  is  only  to  be 
gathered  from  the  whole  clause.  It  contains  words  indicative 
perhaps  of  an  idea  in  the  mind  of  the  testator  that  his  son's 
position  was  to  be  as  owner^  with  his  right  of  complete  enjoy- 
ment of  it  or  its  fruits  controlled  by  the  exercise  of  the  pru- 
dent and  discreet  judgment  of  the  executor  to  be  interposed 
it  and  when  necessity  required.  The  use  by  the  testator  of 
the  expressions  ''pay"  and  "payment^*  contained  in  the 
authority  and  request  to  the  trustee,  which  in  the  primary 
sense  imply  an  antecedent  obligation  instead  of  the  word 
'*  give,''  which  implies  voluntary  action,  may  be  said  to 
afford  some  indication  of  an  intention  that  the  property 
though  held  by  the  trustee  was  beneficially  the  property  of 
the  son. 

But  in  view  of  the  other  language  it  is  scarcely  to  be  sup- 
posed that  the  testator  was  intending  to  use  these  words 
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in  their  stricter  sense,  but  simply  as  terms  convenient  to 
express  the  transfer  of  money.  They  are  not  the  controlling 
words  of  the  clause.  Greater  force  is  found  in  the  injunc- 
tions laid  upon  the  trustee  and  the  declaration  of  the  testa- 
tor*8  will  and  indention  that  it  was  to  be  wholly  in  the  dis- 
cretion of  the  trustee  to  pay  or  withhold  payment  altogether 
of  principal  or  interest. 

The  property  was  thus  left  wholly  subject  to  the  trustee's 
action,  and  whether  Luke  Rispin  got  any  or  all  of  it  depended 
wholly  upon  the  trustee.  It  is  plain  that  the  testator  was 
very  desirous  of  withholding  from  his  son  any  control  over 
the  property  and  any  right  to  demand  or  receive  it  or  any 
part  of  it  from  the  trustee  except  with  his  consent. 

It  was  placed  beyond  the  son's  power  to  make  any  disposi- 
tion of  it  which  would  take  effect  either  during  his  lifetime 
or  after  his  death.  To  have  left  it  otherwise  would  have 
frustrated  his  main  design,  by  enabling  it  to  be  assigned  or 
pledged,  and  the  proceeds  improperly  spent. 

The  matter  being  entirely  within  the  power  and  discre- 
tion of  the  trustee  as  regards  what  Luke  Kispin  should 
receive,  only  that  which  he  received  up  to  the  time  of  his 
death  became  his  or  belonged  to  him.  The  remainder  being 
undisposed  of  in  the  hands  of  the  trustee,  who,  of  course,  lays 
no  claim  to  it  on  his  own  behalf,  is  therefore  subject  to  dis- 
tribution as  upon  intestacy. 

There  appears  to  be  no  question  as  to  the  date  of  the 
intestacy  being  as  of  the  date  of  the  testator's  death. 

There  does  not  appear  to  be  any  good  ground  for  further 
enquiry  as  to  the  oral  directions  said  to  have  been  given  by 
the  trustee  to  the  manager  of  the  loan  company.  The  fact 
remains  that  the  property  never  was  received  by  or  placed 
in  the  control  of  Luke  Rispin,  but  continued  in  the  posses- 
sion and  subject  to  the  actions  of  the  trustee. 

The  appeal  fails  and  must  be  dismissed,  but  under  the 
circumstances  the  costs  of  all  parties  may  be  properly  borne 
by  the  estate — ^the  trustee's  costs  as  usual. 

Hon.  Mr.  Justice  Garrow: — I  agree  with  the  conclu- 
sion of  the  learned  Chancellor,  and  would  have  been  content 
to  simply  assent  without  more,  but  for  the  earnestness  with 
which  the  case  for  the  appellant  was  presented  to  us  by  coun- 
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Bel,  and  the  number  of  cases  which  were  cited  in  support  of 
his  contention. 

The  question  is,  of  course,  simply  one  of  construction, 
and  therefore  depends  upon  a  proper  consideration  of  the 
exact  language  used.  * 

The  testator's  good  intention  towards  his  son,  although 
apparent,  is  not  alone  suflBcient.  There  must  be  fotltid  in 
the  language  either  an  express,  or  at  least  an  implied  gift 
of  the  property  in  question,  otherwise  there  is  no  will  as 
to  it,  and  it  must  pass  as  the  law  directs  in  the  case  of 
intestacy. 

The  cases  bearing  upon  similar  questions  arising  under 
other  wills  are  numerous,  and  one  might  even  say  sometimes 
embarrassing,  if  not  conflicting.  Several  of  them  are  referred 
to  by  the  learned  Chancellor.  But  no  case  is  after  all  par- 
ticularly useful  unless  as  seldom  happens  it  arose  upon 
similar  language  and  under  similar  circumstances,  or  has 
laid  down  some  general  principle  of  construction  applicable 
to  all  such  questions. 

Instances  ^  of  the  former  class  are  In  re  Stanger, 
Morison  v.  Tate,  60  L.  J.  N.  S.  Ch.  326,  and  Bain  v.  Meams, 
25  Grant  460. 

And  of  the  latter,  I  refer  to  Lassence  v.  Tiemey,  1 
MacN.  &  6.  551,  where  Lord  Cottenham  said:  "If  a 
testator  leaves  a  legacy  absolutely  as  regards  his  estate,  but 
restricts  the  legatee^s  mode  of  enjoyment  of  it  to  secure 
certain  objects  for  the  benefit  of  the  legatee — ^upon  failure 
of  such  objects  the  absolute  gift  prevails ;  but  if  there  be  no 
absolute  gift  as  between  the  legatee  and  the  estate,  but 
particular  modes  of  enjoyment  are  prescribed  and  these 
modes  of  enjoyment  fail,  the  legacy  forms  part  of  the 
testator^s  estate,  as  not  having  in  such  event  been  given 
away  from  it  ...  In  every  case,  therefore,  the  ques- 
tion must  be  one  of  construction,  and  except  for  the  purpose 
of  such  construction  very  little  assistance  can  be  derived. 
from  former  decisions.  It  is,  however,  obvious  that  the 
intention  that  the  gift  shall  be  absolute,  as  between  the 
legatee  aijd  the  estate,  is  in  all  cases  of  construction  to  be 
collected  from  the  whole  of  the  will,  and  not  from  there 
being  words  which  standing  alone  would  constitute  an  abso- 
lute gift'' 

In  In  re  Johnston  (1894),  3  Ch.  204,  referred  to  in  the 
judgment  of  the  learned  Chancellor,  there  were  what  was 
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held  to  be  gifts  to  the  sons  which  makes  all  the  difference, 
for  if  once  the  conclusion  is  arrived  at  that  there  is  a  gift, 
the  Court  will  enforce  the  trust. 

The  circumstance  that  here  the  property  is  expressly 
given  to  the  defendant  ^^in  trust  ^*  is  not,  I  think,  of  con- 
trolling importance,  having  regard  to  the  whole  language  of 
the  bequest,  which  must,  of  course,  be  looked  at. 

In  Eaton  v.  Watts,  L.E.  4  Eq.  151,  the  testatrix  had 
given  her  property  to  her  husband  "  hoping  that  he  will 
leave  it  after  his  death  to  my  son  .  .  .  if  he  is  worthy 
of  it*'  .  .  .  The  testatrix  then  explained  her  reasons 
for  leaving  the  property  in  the  entire  power  of  her  husband, 
namely,  that  the  son  was  already  certain  of  a  handsome 
fortune  independent  of  his  father,  and  that  she  could  not 
then  feel  certain  what  sort  of  character  he  might  become,  and 
therefore  left  it  to  the  husband,*'  in  whose  honour,  justice 
and  paternal  affection,  I  have  the  fullest  confidence.*'  She 
then  provided  for  the  case,  which  actually  occurred,  of- the 
son  predeceasing  the  father,  by  repeating  that  she  left  the 
property  to  her  dear  husband  *^  to  dispose  of  it  as  he  thinks 
fit,  yet  should  diy  son  have  any  children,  I  do  not  doubt  it 
will  go  to  them  from  him,  knowing  his  steady  principles  and 
clear  judgment  of  right  and  wrong  and  his  sense  of  justice.*' 
V.-C.  Stuart  held  that  no  trust  was  created  in  favour  of 
the  son,  saying :  *^  The  words  of  confidence  are  weaker  than 
in  most  cases,  while  the  expressions  giving  control  to  the 
object  of  the  gift  are  extremely  strong,  so  strong  that  in  my 
opinion  they  bring  this  case  within  the  observation  of  Lord 
Alvanley,  that  the  subject  of  the  gift  was  placed  so  com- 
pletely in  the  power  of  the  object  of  the  gift  as  that  the 
testator  left  to  him  the  option  to  defeat  the  wish  or  hope 
expressed." 

The  reference  to  Lord  Alvanley's  observation  is  to. his 
judgment  in  Martin  v.  Keighleyy  2*  Ves.  355^  where  he  says 
that  ^'wherever  any  person  gives  property  and  points  out 
the  object,  the  property,  and  the  way  in  which  it  shall  go, 
that  creates  a  trust,  unless  he  shews  clearly  that  his  desire 
expressed  is  to  be  controlled  by  the  party,  and  that  he  shall 
have  an  option  to  defeat  it. 

See  also  Knight  v.  Boughion,  11  CI.  &  P.  513. 
These  are,  it  is  true,  instances  of  precatory  trusts,  but 
a  precatory  trust  once  established  is  just  like  any  other  trust, 
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and  in  the  process  of  establishing  such  a  trust,  it  is^  I  think, 
quite  permissible  to  look  at  what  prerequisites  the  authori- 
tative cases  have  determined  must  exist.  And  one  of  the 
prerequisites  is  that  the  existence  of  an  option  in  the  trustee 
will  usually  be  fatal  to  the  trust.  See  further  per  Lord 
Truro  in  Briggs  v.  Penny,  3  MacN.  &  G.  546. 

And  for  an  instructive  discussion  by  Eomer,  J.,  of  the 
circumstances  under  which  a  power  to  appoint  will  be  held 
to  create  a  trust  in  favour  of  a  class;  see  In  re  Weeks  Settle- 
ment  (1897),  1  Ch.  289.  There  the  alleged  trust  failed 
failed  because  although  the  testator's  good  intention  was, 
as  here,  apparent,  no  gift  had  actually  been  made.  And  I 
may  note  that  there  was  in  that  case  the  circumstance,  so 
much  relied  on  here,  of  no  gift  over,  a  circumstance  always 
of  importance  if  the  language  of  the  testator  can  be  said 
to  be  doubtful,  which  cannot  I  think  be  said  in  this  case. 

For  these  reasons,  as  well  aa  for  those  given  by  the 
learned  Chancellor,  I  am  of  the  opinion  that  his  judgment 
should  be  affirmed  and  the  appeal  dismissed. 

The  intestacy,  it  is  not  disputed,  as  I  understood  counsel, 
is  to  be  as  of  the  date  of  the  death  of  Richard  Rispin. 

The  costs  of  all  parties  may,  I  think,  come  out  of  the 
fund. 

Hon.  Mr.  Justice  Meredith: — ^I  agree  with  the 
learned  Chancellor  in  his  conclusion  and  in  his  reasoning. 

If  the  gift  in  question  were  made  inter  vivos  it  would 
hardly  be  contended  that  that  part  of  the  fund  which 
remained  at  the  death  of  the  son  would  not  be,  beneficially, 
the  property  of  the  surviving  father;  and  I  can  find  nothing 
in  the  mere  fact  that  the  gift  was  by  will,  nor  anything  in 
the  will  itself,  to  alter  the  case.  There  is  certainly  nothing 
in  the  grammatical  construction  of  the  words  in  question 
which  warrants,  or  supports,  the  contention  that  the  whole 
fund  passed  to  the  son,  with  only  a  restraint  upon  his  con- 
trol over  it  during  his  lifetime.  The  word  ^^  withhold  '^  in 
no  sense  implies  any  right  in  the  son  which  might  be  with- 
drawn from  him ;  on  the  contrary,  it  indicates  an  absence  of 
any  right  in  him,  except  to  that  which  was  not  withheld — 
that  which  was  paid  to  him;  whilst  the  other  bequests  of 
the  will — one  to  the  son  himself — shew  plainly  the  character 
of  the  language  the  testator  would  have  used  if  he  had 
meant  that  which  the  appellants  here  contend  for. 
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The  leaning  against  an  intestacy  has  no  great  weight  in 
such  a  case  as  this,  in  view  of  the  character  of  the  statutory 
distribution  of  the  estates  of  intestate  persons  in  this  pro- 
vince, the  statutory  will  as  it  is  sometimes  called:  the 
residue  would  go  to  the  testator's  children  share  and  share 
alike. 

Decisions  in  other  cases  are  not  very  helpful  in  such  a 
ease  as  this:  and  no  two  cases  are  quite  alike.  We  are  not 
confronted,  in  this  case,  with  the  great  difficulty  which  was 
involved  in  the  case,  of  Oude  v.  Worthingtoth.  That  case 
cannot  rule  this  case,  much  less  can  all  that  might  be 
thought  to  flow  logically  from  the  decision  in  it.  A  great 
difficulty  that  would  be  met  if,  in  this  case,  the  appellants' 
contention  were  given  effect  to,  is  this,  the  very  purpose  of 
the  father  to  prevent  the  son  wasting  any  part  of  the  testa- 
tor's estate  in  dissipation  or  improvidence  would  be  frust- 
rated: if  the  son  took  a  vested  interest  in  the  whole  fund 
under  the  will,  whatever  might  have  been  his  exact  right  as 
to  possession  of  it,  his  powers  of  disposition  over  it  would 
have  been  enough  to  frustrate  his  father^s  provident 
attempt  to  save  it. 

The  additional  evidence,  sought  to  be  adduced  here, 
would  not  alter  the  case,  even  if  taken  most  favourably  for 
the  appellants:  there  would  be  no  payment,  within  the  mean- 
ing of  the  will,  beyond  the  sums  actually  received  by  the 
Fon. 

I  would  dismiss  the  appeal. 

Hon.  Mr.  Justice  Magee: — I  agree  that  the  judgment 
appealed  from  should  be  affirmed  and  for  the  reasons  given. 
It  is  not  necessary  to  consider  what  would  have  been  the 
rights  of  the  testator's  son  Luke  Eispin  in  case  there 
were  any  withholding  by  the  executor  in  bad  faith  without 
having  any  reason  in  his  own  mind  for  doubting  the  pro- 
priety of  paying  the  fund  over  on  account  of  what  the 
testator  called  "the  habits  and  conduct  of  mv  son."  No 
such  case  is  made  here  and  in  the  absence  of  such  bad  faith 
it  is  clear  that  the  son  could  not  in  his  lifetime  have  com- 
pelled the  payment  over  to  him  of  any  part  of  the  fund. 
That  being  so  it  seems  to  follow  that- the  present  case  turns 
on  whether  the  executor  could  after  the  death  of  Luke 
Eispin  have  exercised  the  discretion  in  his  favour.  It  is  not 
a  trust  for  Luke  Eispin  and  his  executors  with  power  to 
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withhold  during  Luke  Rispin^s  life  on  account  of  his  habits, 
but  the  executors  would  only  take  because  there  was  an 
absolute  interest  given  to.  Luke  Rispin^or  because  a  life 
interest  was  given  him  which  at  law  would  imply  ihe  abso- 
lute interest.  But  he  took  neither.  There  was  a  power  to 
give  him  the  fund  held  in  trust  for  some  person  or  persons. 
As  was  said  in  Duke  of  Marlborough  v.  Lord  Godolphin,  2 
Ves.  Sen.  ^1,  "  it  would  be  absurd  that  powers  of  this  kind 
should  be  executed  for  benefit  of  a  person  dead  at  the  time 
of  executing.^'  If,  then,  the  executor  could  not  now  exer- 
cise his  discretion  he  has  not  waived  or  refused  to  exercise 
it  by  submitting  the  matter  to  the  Court. 


Master  in  Chambers.  March  16th,  1912. 

MITCHELL  V.  HEINTZMAK 

3  O.  W.  N. 

Pleading — Negligence  Action — Motion  to  Strike  out  Part  of  State- 
ment of  Claim — Motion  for  Particulars  of  Alleged  Negligence 
before  Pleading — Automobile  Accident. 

Masteb-in-Ghambebs  held,  that  Lum  Yet  v.  Hugill,  20  O.  W.  R. 
877,  governed  this  case. 

An  action  to  recover  damages  for  injuries  inflicted  by 
defendant's  automobile.  The  defendant  moved  to  strike  out 
paragraphs  of  the  statement  of  claim'.  At  the  hearing,  he 
also  asked  for  particulars  of  injuries  and  of  damages. 

T.  X.  Phelan,  for  the  defendant's  motion. 
J.  P.  MacGregor,  for  the  plaintiff,  contra. 

Cartwright^  K.C,  Master: — The  paragraphs  attacked 
set  out  a  good  deal  that  may  be  evidence  at  the  trial  in  reply 
to  a  statement  of  defence.  At  present  they  do  not  seem  to 
be  material. 

The  similar  case  of  Lum  Yet  v.  Eugill  20  0.  W.  E.  877, 
shews  all  that  is  necessary  in  a  statement  of  claim  in  this 
action. 

The  best  order  now  to  make  will  be  to  give  plaintiff  leave 
to  deliver  an  amended  statement  of  claim  omitting  the  par- 
agraphs attacked  and  giving  particulars  of  injuries  and  of 
special  damages  alleged  in  the  9th  paragraph.  This  can  be 
done  in  a  week  or  such  longer  time  as  plaintiff  requires  and 
the  statement  of  defence  can  be  delivered  in  the  usual  time. 

Any  defence  set  up  can  be  answered  in  the  reply.  Costs 
may  be  in  the  cause. 
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Master  in  Chambers.  March  16th,  1912. 

HAERISON  V.  KNOWLES. 

3  O.  W.  N. 

Venue  —  Change  —  Toronto  to  London — rWitneasea — Jury  Notice — 
Convenience — Motion  Dismissed — Costs  in  Cause, 

9      " 

i 

Motion  by  the  defendants  to  change  venne  from  Toronto 
to  London.  The  facts  of  this  case  sufficiently  appear  in  21 
O.  W.  R.  245.'  . 

S.  6.  Crowell,  for  the  motion. 
0.  H.  King,  contra. 

Cartwright,  K.C,  Master: — The  defendant  says  that 
he  and  ^*T.  M.  Knowles,  and  some  three  or  four  experts, 
all  from  the  city  of  London,^*  will  be  required  at  the  trial. 
He  also  relies  on  the  fact  that  the  machine  in  question  is 
at  London.  This  is  answered  by  a  very  full  aflBdavit  of  the 
plaintiff^s  solicitor,  who  has  carefully  complied  with  the 
provisions  of  Rule  518.  He  says  that  the  plaintiff  and  some 
one  from  his  office  will  have  to  come  from  New  York,  and 
apparently  one  or  two  experts.  But  two  experts  will  be  also 
called  resident  in  Toronto,  and  one  on  a  question  about  a 
rubber  blanket,  being  considered  a  necessary  part  of  the 
machine  in  question. 

He  further  says  that  the  fact  of  the  machine  being  in 
London  is  of  no  importance  now,  seeing  that  it  has  been  in 
use  for  nearly  two  years.  The  shipping  bill  of  the  machine 
and  rollers  is  dated  10th  June,  1910.  This  he  says  is  con- 
firmed by  the  fact  that  defendants  have  made  payments  on 
account  on  seven  different  occasions  since  receiving  the 
machine.  There  is  at  present  a  jury  notice,  which  was  served 
by  the  defendants,  who  are  counterclaiming  for  damages  for 
the  alleged  ineflBciency  of  the  machine.  If  this  stands  there 
cannot  be  a  trial  either  here  or  at  London  until  next  Sep- 
tember. Perhaps  on  an  application  to  strike  out  the  jury 
notice  it  may  be  thought  right  to  do  so  unless  defendant  will 
accept  plaintiffs  offer  to  have  the  case  set  down  now  and 
tried  at  the  current  jury  sittings  here. 

Another  plan  would  be  to  strike  out  the  Jury  notice  and 
have  the  case  tried  here  or  at  London  non-jury  sittings  at 
the  end  of  April. 

However  that  may  be,  at  present  I  do  not  think  any  case 
is  made  out  for  the  change  of  venue  and  the  motion  will  be 
dismissed  with  costs  in  the  cause. 
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court  of  appeal. 

Hon.  Sir  Chas.  Moss,  C.J.O.  February  19th,  1912. 

Re  STURMER  AND  BEAVBRTON. 

3  O.  W.  N.  715;        O.  L.  R. 

Co$U — Local  Option  By-law — Application  to  Quath  Unsuccessful — 
Real  Applicant  Liable  to  Village  for  Costs — Appeal  to  Court  of 
Appeal-— Leave  Refused, 

On  a  summary  application  to  quash  a  local  option  by-law,  made 
in  the  name  of  a  man  of  straw,  put  forward  by  the  real  actors,  two 
hotel-keepers,  Alexander  Hamilton  and  Thomas  OTerend,  Middleton, 
J.,  19  O.  W.  R.  156,  stayed  the  proceedings  until  they  should  give 
security  for  costs,  in  addition  to  the  security  required  by  the  Municipal 
Act  (1903),  8.  378,  s.-s.  4,  5,  6.  or  consent  to  be  added  as  applicants, 
holding  that  the  Court  has  inherent  jurisdiction  to  prevent  abase  of  its 
process,  and  as  a  part  of  that  jurisdiction  will  stay  proceedings  as 
being  taken  against  good  faith  when  a  man  of  straw  is  put  forward 
by  those  really  litigating,  until  they  either  give  adequate  security  or 
consent  to  be  added  as  parties  so  that  an  order  for  costs  may  be 
made  against  them  in  the  event  of  failure. 

That  this  jurisdiction  may  be  exercised  as  well  in  the  case  of  a 
summary  application  to  the  Court  as  in  an  action. 

That  the  statutory  requirement  of  security  to  a  certain  sum  in 
any  case  does  not  take  away  the  right  of  the  Court  to  require  those 
invoking  its  aid  to  come  personally  before  it  and  assume  full  responsi- 
bility for  their  actions  or  to  supply  such  security  as  will  be  adequate 
to  meet  the  respondent's  costs. 

The  required  security  was  given.  At  the  bearing  of  the  applica- 
tion, Middleton,  J.,  10  O.  W.  R.  255,  dismissed  the  application  to 
quash  the  by-law,  and  the  Divisional  Court,  19  O.  W.  R.  430.  dis- 
missed an  appeal  therefrom. 

The  security  for  costs  having  been  found  inadequate  to  satisfy 
the  taxed  costs  of  the  municipality,  an  order  was  made  by  Boyd,  C, 
20  O.  W.  R.  560 ;  25  O.  L.  R.  190,  requiring  and  directing  Hamilton 
and  Overend  to  pay  to  the  village  the  sum  of  $384.14  with  interest 
ta  date  of  payment,  being  unpaid  balance  of  costs  taxed  and  allowed 
to  the  village  on  an  application  to  quash  locad  option  by-law  and 
appeals,  on  the  ground  that  these  men  were  the  real  applicants, 
acting  behind  a  man  of  straw,  and  they  should  pay  the  costs,  holding 
that  under  Ont.  Jud.  Act,  s.  119,  the  Court  has  full  power  to  deter- 
mine by  whom  and  to  what  extent  costs  are  to  be  paid ;  and,  in  the 
exercise  of  its  inherent  power  and  equitable  jurisdiction,  will  make  a 
person  who  has  set  the  Court  in  motion  pay  the  costs  of  his  unsuccess- 
ful application,  though  he  be  not  formally  a  party. 

In  re  Appleton,  [1905]  1  Ch.  749,  and  Burford  v.  LenthaU,  2 
Atk.  553,  followed. 

Divisional  Coubt,  21  O.  W.  R.  55;  3  O.  W.  N.  613,  affirmed 
judgment  off  Boyd,  C. 

Moss,  C.J.O.,  refused  leave  to  appeal  to  Court  of  Appeal, 
holding  that  it  is  plain  that  objections  founded  on  technical  reasons 
are  no  longer  permitted  to  prevent  the  Court  from  dealing,  sg  far 
as  costs  are  concerned,  with  one  who  has  so  intervened  as  to  make 
himself  the  substantial  though  not  the  ostensible  party,  and  the  above 
decisions  did  not  appear  to  introduce  any  novel  rule  of  practice. 

An  application  on  behalf  of  Alexander  Hamilton,  for 
leave  to  appeal  to  the  Court  of  Appeal  from  an  order  of  a 
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Divisional  Court,  21  0.  W.  E.  55,  afiinning  an  order  of  Hon. 
Sib  John  Boyd,  C,  20  0.  W.  E.  560,  25  0.  L.  E.  190. 

F,  Morison,  for  the  applicant. 

W.  E.  Baney,  K.C.,  for  the  municipiality. 

Hon.  Sir  Chas  Moss,  C.J.O.: — The  actual  amount  in- 
volved in  the  proposed  appeal  is  $384,  which  is  said  to  be  the 
excess  of  the  taxed  costs  of  opposing  the  original  application 
beyond  $300  paid  into  Court  as  security. 

The  special  grounds  urged  in  support  of  a  further  appeal 
are  that  Hamilton  not  having  been  a  party  to  the  original 
proceedings  the  Court  had  no  jurisdiction  to  compel  him  to 
pay  any  of  the  costs  incurred  in  the  matter,  and  that  neither 
by  the  practice  as  it  existed  before  the  Judicature  Act  nor 
by  virtue  of  the  power  as  to  costs  conferred  by  that  Act,  have 
the  Courts  power  or  jurisdiction  to  make  such  an  order, 
even  admitting,  as  it  is  admitted  here,  that  the  proceedings 
were  instigated  by  Hamilton  and  were  prosecuted  on  his 
behalf  and  for  his  benefit. 

These  points  were  urged  before  and  fully  considered  by 
the  Courts  below.  It  is  not  necessary  to  form  or  express 
an  opinion  at  present  as  to  the  effect  of  any  of  the  provisions 
of  the  Judicature  Act  and  the  Consolidated  Eules  in  enlarg- 
ing the  powers  and  jurisdiction  of  the  Court  as  regards 
directing  payment  of  costs  by  persons  not  parties  to  the 
original  proceeding,  though  it  may  well  be  that  such  is  the 
case.  The  decision  now  sought  to  be  appealed  from  does  not 
appear  to  introduce  a  novel  rule  of  practice — one  hitherto 
unconsidered  and  now  acted  upon  for  the  first  time  by  the 
Courts.  While  apparent  conflict  between  some  of  the  early 
and  the  later  decisions  may  be  pointed  at,  it  is  plain  that 
objections  founded  on  technical  reasons  are  no  longer  per- 
mitted to  prevent  the  Court  from,  dealing,  so  far  as  costs 
are  concerned,  with  one  who  has  so  intervened  as  to  make 
himself  the  substantial  though  not  the  ostensible  party. 

The  decision  in  question  here  does  not  appear  to  carry 
the  rule  beyond  what  appears  to  be  well  established  by 
decisions  under  somewhat  similar  circumstances. 

No  special  reason  appears  for  permitting  the  applicant  to 
carry  further  a  question  of  this  kind,  especially  where  the 
amount  involved  is  so  far  under  the  statutory  sum.  It 
would  not  be  proper  to  grant  leave  to  appeal  on  the  mere 
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question  whether  the  Court  properly  exercised  its  discre- 
tion in  the  circumstances  of  this  case,  even  if  that  point 
appeared  more  doubtful  than  at  present  it  seems  to  me  to  be. 

The  motion  must  be  refused  with  costs. 


ooukt  of  appeal. 

January  16th,  1912. 
REX  V.  JESSAMINE. 

3  O.  W.  N.  753 ;  32  C.  L.  T.  280. 

Criminal  Law  —  Murder  —  Insanity  —  UncantroUable  Impulse — 
Knowledge  of  Nature  of  Act — Criminal  Code,  9.  19  (t). 

The  prisoner  was  charged  with  murder.  The  defence  was 
insanity.  Medical  evidence  was  giyen  that  the  prisoner  was  insane, 
incurably  so,  that  he  understood  the  nature  and  quality  of  the  act 
and  that  it  was  wrong  in  the  sense  that  it  was  forbidden  by  the 
law.  but  he  had  lost  the  power  of  inhibition,  and  could  not  resist  the 
impulse  he  had  to  kill  Lougheed,  for  whom  he  had  watched  on  the 
street  and  shot  several  times,  killing  him  almost  instantly. 

CJouRT  OF  Appeal  held  that  the  prisoner  was  rightly  convicted. 

R.  Y.  Creighton  (1908),  14  Can.  Cr.  Gas.  349.  followed. 

The  prisoner  was  tried  on  a  charge  of  murder  before 
Hon.  Mr.  Justice  Kiddell  and  a  jury,  at  Toronto, 
Xovember  13th,  1911. 

It  appeared  that  he  had  watched  for  one  Lougheed  upon 
the  street  and  shot  him  several  times^  killing  him  almost 
instantly. 

The  defence  was  insanity. 

The  medical  evidence  was  that  the  prisoner  was  insane, 
incurably  so,  that  he  understood  the  nature  and  quality  of 
the  act  and  that  it  was  wrong  in  the  sense  that  it  was  for- 
bidden by  the  law,  but  .he  had  lost  the  power  of  inhibition, 
and  could  not  resist  the  impulse  he  had  to  kill  Lougheed. 

Hon.  Mr.  Justice  Riddell,  charged  the  jury :  ^*  It  is 
not  the  law  that  an  insane  man  may  kill  whom  he  will  with- 
out being  punished  for  it.  It  is  not  the  law  that  an  insane 
man  may  kill  another  and  escape  punishment  simply  because 
he  is  insane.  There  have  been  hundreds  of  insane  persons 
who  have  killed  others  and  who  have  been  executed,  both 
in  England  whence  we  take  our  law,  and  in  Canada  in 
which  we  live.     .     .     .     Life  would  not  be  safe  under  such 
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circuraBtances.  There  is  one  in  every  three  hundred  per- 
sons in  most  countries  ...  of  persons  who  are  insane  in 
one  way  or  another,  and  it  would  ne\eT  do  if  the  law  were 
such  that  one  man  out  of  every  three  hundred — that  is  in 
Toronto  something  over  a  thousand  people — could  go  out 
and  slay  at  will  without  hoing  brought  to  task  and  punished 
by  the  strong  arm  of  law  ...  a  man  is  not  to  be 
acquitted  on  the  ground  of  insanity  unless  his  mind  is  so 
affected  by  that  insanity  as  that  he  is  not  capable  of  appre- 
ciating the  nature  and  quality  of  his  act  and  of  knowing 
that  such  act  was  wrong.  It  is  'not  the  law  here  as  it  is 
said  to  be  in  some  countries,  that  if  an  insane  person  who  is 
capable  of  appreciating  the  nature  and  quality  of  the  act 
and  of  knowing  that  it  is  forbidden  by  law — for  that  is  the 
meaning  in  this  connection  of  the  word  "wrong" — ^yet  as 
what  is  called  an  impulse  to  do  the  act  which  impulse  he 
cannot  resist,  then  he  is  to  be  acquitted  on  the  ground  of 
insanity.  .  .  .  T  charge  you  as  a  matter  of  law  that  it 
is  not  enough  for  the  prisoner  to  have  proved  for  him  .  .  . 
that  he  had  lost  the  power  of  inhibition — ^the  power  of  pre- 
venting himself  from  doing  what  he  knew  was  wrong.  .  . 
Tt  is  your  duty  to  find  a  verdict  of  guilty  if  you  find  that 
the  prisoner  killed  Lougheed  .  .  .  and  at  the  same 
time  it  has  not  been  proved  to  your  satisfaction  that  the 
condition  described  bv  Dr.  Bruce  Smith  was  not  his  actual 
condition — in  other  words  if  he  killed  the  man  and  it  has* 
not  been  proved  that  his  condition  was  not  as  Dr.  Bruce 
Smith  says  it  was,  he  is  guilty  of  murder  and  it  is  your 
duty  to  find  so.'* 

The  prisoner  was  convicted  and  sentenced  to  death. 

TToN.  Mr.  Justice  Rtddell  refused  to  state  a  case  upon 
the  question  whether  the  prisoner,  being  undoubtedly  insane, 
could  be  executed ;  but  reserved  a  case  for  the  opinion  of  the 
Court  of  Appeal,  upon  his  above  charge  to  the  jury,  as  fol- 
lows: "Was  T  wrong  (to  the  prehidice  of  the  prisoner)  in 
charging  the  jury  that,  even  if  the  prisoner  was  insane,  if 
he  appreciated  the  nature  and  quality  of  the  act  and  knew 
it  was  wrong,  they  should  not  acquit  on  the  ground  of  in- 
sanity, and  that  the  existence  of  an  irresistible  impulse  did 
not  (even  if  they  believed  it  to  exist)  justify  an  acquittal 
on  the  ground  of  insanity?" 

VOL.  21  o.w.B.  NO.  (5 — 26a 
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The  case  in  the  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chas.*  Moss,  C.JO.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

T.  C.  Robinette,  K.C.,  for  the  prisoner. 
J.  E.   Cartwright,  K.C.,  and   E.   Bayly,  K.C,  for  the 
Crown. 

Their  Lordships^  without  calling  upon  the  counsel  for 
the  Crown,  answered  the  question  in  the  negative  and 
affirmed  the  conviction.  R.  v.  Creighton  (1908),  14  Can. 
Cr.  Cas.  349  followed. 


COURT  of   appeal. 

February  1st,  1912. 

Be  sisters  OF  THE  CONGREGATION  OF  NOTRE 
DAME  AND  CITY  OF  OTTAWA. 

3  O.  W.   N.  693. 

Assesiftnent    and    Taxes   —    Exemption   —    Education    Buildings   — ■ 

Lettinff  Room  in — Liability  for  Taxes. 

CoUBT  OB'  Appeal  held  that  the  letlinf?  of  rooms  ro  persons  other 
than  students  of  a  seminary  of  learning,  in  one  of  the  buildings 
belonging  to  and  used  by  that  seminary  for  its  ordinary  purposes — 
the  whole  of-  the  income  so  derived  from  the  building  being  used  for 
the  purposes  of  the  seminary — does  not  render  the  whoje  seminal^ 
liable  to  taxation,  but  it  does  render  the  whole  of  such  building  in 
which  rooms  are  let,  liable  to  taxation. 

Case  referred  to  a  Judge  of  the  Court  of  Appeal  by  the 
Lieutenant-Governor,  by  orders  in  council,  dated  respectively 
tlic  27th  September  and  the  21st  November,  1911,  pursuant 
to  the  provisions  of  sec.  77  of  the  Assessment  Act,  4.  Edw. 
VI r.,  ch.  23. 

The  questions  referred  arose  upon  an  appeal  to  the  Judge 
of  the  County  Court  of  the  county  of  Carleton,  by  the  Sis- 
ters ot  the  Congregation  of  Notre  Dame,  from  the  decision  of 
the  ( 'Ourt  of  Revision  of  the  city  of  Ottawa  in  respect  to  an 
assessment  under  the  Assessment  Act. 

The  facts  were  stated  as  follows: — 

The  Sisters  of  the  Congregation  of  Notre  Dame  are  the 
owners  of  a  property  on  Gloucester  street,  in  the  city  of 
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Ottawa,  used  as  a, seminary  of  learning  for  educational  pur- 
poses, known  as  *'  The  Gloucester  Street  Convent/*  In  1909, 
the  Sisters  acquired  an  adjoining  property,  known  as  No. 
50  Nepean  street,  on  which  is  a  building,  formerly  occupied 
as  a  dwelling-house.  This  building  has  been  attached  to 
the  main  convent  premises  by  a  covered  passage-way.  Two 
of  the  large  rooms  on  the  ground-floor  have  been  made  into 
one,  which  is  used  as  the  primary  class-room  of  the  Con- 
vent.  Another  large  room  in  the  third  storey  is  used  as  the 
art  studio  of  the  Convent.  Of  the  bed-rooms,  five  are  occu- 
pied' by  Sisters  of  the  Congregation,  and  nine  are  occupied 
by  lady  students  of  the  Normal  School  at  Ottawa,  who  take 
their  meals  in  the  main  building  of  the  Convent,  and  some 
of  whom  take  tuition  in  art,  music,  and  French  at  the  Con- 
vent. These  lady  students  use  the  primary  class-rooms  for 
their  general  purposes  after  school-hours.  The  revenue  de- 
rived from  them  is  entirely  devoted  to  the  purposes  of  the 
seminary. 

Thq  following  questions  of  law  were  submitted  for  the 
opinion  of  the  Court  of  Appeal: — 

1.  Does  the  letting  of  rooms  to  persons  other  than  stu- 
dents of  a  seminary  of  learning,  in  one  of  the  buildings 
belonging  to  and  used  by  the  seminary  for  its  ordinary  pur- 
poses— the  whole  of  the  income  so  derived  from  the  building 
being  used  for  the  purposes  of  the  seminary — render  the 
whole  of  the  buildings  and  property  of  such  seminary  liable 
to  taxation? 

2.  If  question  No.  1  is  answered  in  the  negative,  does  the 
letting  of  rooms  to  persons  other  than  students  of  a  semin- 
ary of  learning,  in  one  of  the  buildings  belonging  to  and 
used  by  that  seminary  for  its  ordinary  purposes — ^the  whole 
of  the  income  so  derived  from  the  building  being  used  for 
the  purposes  of  the  seminary — render  the  whole  of  such 
building  in  which  rooms  are  let  liable  to  taxation? 

3.  If  questions  Nos.  1  and  2  are  both  answered  in  the 
negative,  then  according  to  what  method  should  the  build- 
ing in  which  such  rooms  are  let  be  taxed? 

The  case  was  referred  by  a  Judge  of  the  Court  of  Appeal 
to  the  full  Court,  and  was  heard  by  Hon.  Sir  Chas.  Moss, 
C.J.O.,  Hon.  Mb.  Justice  Qarrow,  Hon.  Mr.  Justice,  Mxc- 
liAREN,  Hon.  Mr.  Justice  Meredith,  and  Hon.  Mr.  Justice 
Magbe,  JJ.A. 
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E.   Bayly,  K.C.,  for  the  Attorney-Gkneral  for  Ontario. 

D.  J.  McDoiigal,  for  the  Sisters  of  the  Congregation  of 
Notre  Dame. 

J.  T.  White,  for  the  Corporation  of  the  city  of  Ottawa. 

Hon.  Sir  Chas.  Moss,  CJ.O.: — The  Court  has  con- 
sidered the  case  and  the  questions  submitted,  and  are  of 
opinion  that,  upon  the  facts  stated  in  the  case,  the  questions 
should  be  answered  as  follows: — 

1.  The  first  question  in  the  negative.  , 

2.  The  second  question  in  the  affirmative. 

3.  Having  regard  to  the  foregoing  answers,  no  answer 
to  the  third  question  is  called  for. 


Master  in  Chambers.  February  24th  &  28th,  1912. 

Ul^IOlSr  BANK  V.  AYMER. 

3  O.  W.  N.  771,  773. 

Judgment  —  Summary  —  Motion  for  under  Con.  Rule  60S — AppUca- 
Hon  hy  Defendant  for  Reference  under  Con.  Rule  607 — Discovery 
of  Credit  not  Allotred  Defendant — Sufficient  Doubt  a«  to  Accuracy 
of  Claim  to  Justify  Reference. 

Symon  v.  Palmers,  [19111.  1  K.  B.  250.  followed. 

This  action  was  brought  to  recover  $1,548.37  due  by 
defendant  to  the  plaintiffs  as  set  out  in  the  endorsement  of 
the  writ  and  affidavit  of  the  manager  filed  on  the  motion. 

The  defendant  made  affidavit  that  he  believed  the  above 
amount  was  not  correct  without  giving  any  reasons  for  this 
belief,  and  wished  to  have  a  reference  to  ascertain  how 
that  was.  He  did  not  deny  the  affidavit  of  the  manager  that 
he  (the  defendant)  '^repeatedly  admitted  his  liability  in 
respect  of  the  indebtedness  sued  for  herein.'' 

A.  H.  F.  Lefroy.  K  C,  for  tlie  ])l}nntiffs'  motion. 
F.  J.  Hughes,  for  the  defendant,  contra. 

Cartwright,  K.C,  Master  (24th  February,  1912)  : — 
All  that  defendant  is  entitled  to  know  can  be  found  out  on 
cross-examination  of  the  manager  when  the  books  and  vouch- 
ers will  be  produced.     There  is  as  yet  no  defence  disclosed 
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under  Eule  607.  This  is  all  that  defendant  can  ask  for^  and 
the  motion  will  be  adjourned  until  Tuesday  or  Wednesday 
for  that  purpose  as  may  be  arranged. 

A  reference  is  not  to  be  had  in  those  cases  merely  be- 
cause the  defendant  wishes  for  it.  The  other  party  is  not 
to  be  put  to  the  resulting  expense  and  delay  without  some 
good  reason  being  shewn  for  such  a  proceeding. 

After  the  disposition  of  above  motion  it  was  discovered 
by  the  defendant  and  admitted  by  the  plaintiffs  that  a  divi- 
dend of  $167.92  under  an  assignment  for  benefit  of  creditors 
made  by  defendant  in  June  last,  and  paid  to  plaintiffs  on 
30th  November  last,  ought  to  have  been  credited  to  defend- 
ant on  his  indebtedness.  The  motion  was  again  brought 
before  the  Master. 

A.  H.  F.  Lefroy,  K.C.,  for  the  plaintiffs. 
F.  J.  Hughes,  for  the  defendant. 

Cabtwright,  K.C,  Master  (28th  February,  1912) : — 
This  discovery  I  think  throws  suflScient  doubt  on  the  accur- 
acy of  the  affidavit  in  support  of  the  motion  from  judgment, 
and  discloses  such  facts  as  are  sufficient  to  entitle  the  defend- 
ant  to  have  the  accounts  investigated  on  a  reference,  if  he 
still  thinks  it  would  be  of  any  advantage  to  him  to  be  saddled 
with  the  costs  of  that  proceeding.  Would  it  not  be  better 
even  now  to  have  an  examination  of  the  plaintiffs'  books,  and 
see  what  the  real  liability  is  of  the  defendant,  who  is  said 
to  be  only  an  accommodation  maker  or  endorser.  The 
defendant  should  elect  as  to  this  in  four  days. 

In  view  of  his  financial  position  the  delay  will  not  seri- 
ously prejudice  the  plaintiffs,  who  cannot  complain  if  the 
important  omission  above  mentioned  gives  them  some  trouble. 
The  very  recent  case  of  Symon  v.  Palmer,  [1911]  1  K.  B. 
259,  shews  how  strictly  plaintiffs  should  comply  with  the 
requirements  of  Eule  603. 
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Master  in  Chahbebs.  Februabt  28xh^  1912. 

KING  MILLING  CO.  v.  NOBTHEBN  ISLANDS  PULP- 
WOOD  CO.  AND  IMPERIAL  BANK. 

3  O.  W.  N.  774. 

PUadinff — Statement  of  Claim — Action  hp  CreditorM  of  Company  to 
Set  Amde  Trantfer  of  Property  to  Bank—Transferg  AUeged  to 
have  been  Executed  without  Authority  —  Order  Striki/ng  out 
AUegatione  from  Statement  of  Claim  ae  Embarrassing  Qranted — 
Plaintiffs  had  no  Locus  Standi  to  bring  Action — Action  couid 
only  be  Brought  by  Company  or  Some  of  the  Shareholders. 

International  Wrecking  Co,  v.  Murphy,  12  P.  R.  423,  followed. 

Action  brought  on  behalf  of  the  creditors  of  the  Pulpwood 
Company,  to  set  aside  certain  transfers  made  by  it  to  the. 
Imperial  Bank  of  Canada,  on  the  usual  grounds. 

The  9th  paragraph  of  the  statement  of  claim  alleged  that 
these  transfers  were  executed  by  the  officers  of  the  company 
without  authority.  The  bank  moved  to  have  this  paragraph 
struck  out,  as  embarrassing. 

M.  L.  Gordon,  for  the  motion. 

F.  Aylesworth,  for  the  plaintiffs,  contra. 

Cabtwrigiit,  K.C,  Master: — The  motion  is  entitled  to 
prevail,  as  these  plaintiffs  have  no  locus  standi  to  bring  any 
such  action.  That  could  only  be  done  by  the  company  itself, 
or  by  some  of  the  shareholders,  if  they  could  not  obtain  the 
use  of  the  name  of  the  company  as  plaintiff.  See  Interna- 
tional  Wrecking  Co.  v.  Murphy,  12  P.  R.  423,  and  cases 
cited. 

The  paragraph  in  question  with  the  corresponding  prayer 
for  relief  must  be  struck  out  with  costs  to  the  moving 
defouflants,  in  any  event. 

Time  for  defence  to  run  from  service  of  order. 
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Master  in  Chambers.  February  24th,  1912. 

DOMINION  BELTING  v.  JEFFREY  MFG.  CQ.  bt  al. 

'3  0.*W.  N.  771. 

Parties  —  Third  Pariiei  —  Claim  against  for  Relief  Over  —  No 
Connection  of  Claim  with  Main  Action — Order  for  Third  Party 
Issue  Set  Aside  toith  Costs, 

Wade  V.  Pakenham,  2  O.  W.  R.  1183.  followed.  . 

Motion  before  appearance  by  third  parties  to  set  aside 
order  for  issue  of  same. 

J,  Grayson  Smith,  for  the  motion. 

H.  McKenna   (Hamilton),  for  the  defendants,  contra. 

E.  C.  Cattanach,  for  the  plaintiffs. 

Cartwright,  K.C,  Master  : — The  facts  as  shewn  in  the 
third  party  notice  and  the  affidavit  of  Mr.  McKenna,  on 
which  the  order  was  granted  are  as  follows. 

The  defendants  Archer  and  Qerow,  are  sales  agents  of  the 
Jeffrey  Manufacturing  Co.  As  such  agents  they  ordered 
from  the  plaintiffs,  belting  to  the  value  of  $1,520,  to  fill  an 
order  which  they  had  obtained  from  the  third  parties  on 
23rd  June,  1910. 

This  order  was  filled  and  the  full  price  paid  by  the  third 
parties  to  Archer  &  Gerow  at  end  of  September,  1910,  by 
accepting  a  draft  of  Archer  &  Qerow,  at  30  days,  which  was 
met  at  maturity.  But  the  proceeds  were  never  paid  to  the 
plaintiffs  or  to  the  Jeffrey  Co. 

There  is  no  suggestion  that  the  plaintiffs  or  the  third 
parties  were  in  any  way  aware  of  tlie  precise  relations  be- 
tween the  Jeffrey  Company  and  their  agents.  Nor  is  there 
any  defence  set  up  which  the  third  parties  would  be  inter- 
ested in  supporting.  All  the  Jeffrey  Co.  can  say  is  that 
Archer  &  Gerow  had  no  authority  to  pledge  their  credit  to 
the  plaTntiffs  as  appears  from  the  statement  of  claim. 

There  is  here  admittedlv  no  ease  either  of  contribution 
or  indemnity.  Nor  does  it  appear  to  be  one  of  other 
relief  over. 

There  is  no  question  raised  as  between  the  Jeffrey  Com- 
pany and  the  third  parties,  which  could  be  decided  in  the 
action  as  originally  instituted.    The  Jeffrey  Company  admits 
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by  the  aflSdavit  of  their  solicitor  that  the  plaintiffs  have  not 
been  paid^  though  the  price  of  the  goods  was  paid  to  Archer 
&  Qerow,  by  the  third  parties. 

The  question,  therefore,  as  between  the  Jeffrey  Company 
and  the  third  parties  is  simply  whether  this  payment  to 
Archer  &  Gerow  discharged  the  third  parties.  This  has 
nothing  at  all  to  do  with  the  main  action.  It  is  the  common 
case  of  who  is  to  bear  the  loss  occasioned  by  a  defaulting 
agent.  All  that  the  Jeffrey  Company  could  usefully  do 
would  be  to  notify  the  third  parties  of  the  facts,  and  state 
that  they  did  not  recognize  the  payment  to  Archer  &  Gerow, 
so  that  the  third  parties  might,  if  so  advised,  aid  them  in 
settling  with  the  plaintiffs  without  the  Jeffrey  Company 
being  obliged  to  take  action  against  the  third  parties.  This 
did  not  require  the  formality  of  a  third  party  notice,  which 
must  be  discharged  with  costs  to  plaintiffs  in  any  event  and 
to  the  third  parties  forthwith  after  taxation  unless  the 
defendants  consent  to  their  being  fixed  at  $25. 

I  refer  to  what  I  said  in  Wade  v.  Pdkenham,  2  0.  W.  E. 
1183,  that  the  test  is:  *Are  there  any  common  questions  or 
question  between  all  the  parties,  which  if  decided  in  favour 
of  the  plaintiff,  would  give  the  defendant  a  right  to  indem- 
nity (or  other  relief),  against  the  third  party?'* 

There  is  nothing  in  the  present  case  to  meet  that  con- 
dition. 


Mastbb  in  Chambers.  Mahoh  1st,  1912. 

WARNER  V.  NORRINGTON. 

3  O.  W.  N.  804. 

Coats  —  Security  —  Motion  for  under  Con.  Rule  1198  (d) — Cost$ 
of  Former  Action  not  Paid — Action  not  unthin  the  Rule-— Motion 
Dismissed  ioithout  Costs — Judicature  Act,  s.  186. 

Motion  by  the  defendant  for  security  for  costs  under 
Rule  1198   (d). 

McDonald    (Day,   Ferguson,   and   0*Sullivan),   for  the 
motion. 

L.  S.  Cuddy  (Wm.  Douglas,  K.C.),  contra. 

Cabtwhioht,  K.C,  Master: — The  action  of  Norring- 
ton  V.  Warner  was  tried  at  the  sittings  of  the  District  Court 
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of  Nipissing  in  June  last.  It  was  on  an  agreement  between 
the  parties  as  to  which  there  was  no  defence.  But  Warner 
set  up  his  statement  of  defence,  a  right  to  an  account  from 
Norrington  in  respect  of  another  mining  claim  not  included 
in  the  agreement.  This  is  the  subject  of  the  present  action 
brought  in  the  High  Court  of  Justice. 

It  was  not  set  up  by  way  of  counterclaim  and  the  trial 
Judge  refused  to  give  any  effect  to  it,  nor  did  he  in  any  way 
pass  upon  it.  He  says :  "  It  was  a  private  enterprise  not 
covered  by  the  agreement."  This,  therefore,  does  not  seem 
to  be  within  the  rule,  and  the  motion  will  be  dismissed,  but 
without  costs — as  the  pleadings  should  have  been  amended 
either  by  having  the  claim  of  Warner  struck  out  or  set  up 
as  a  counterclaim — in  which  case  it  would  have  taken  the 
whole  matter  into  the  High  Court,  under  sec.  186  of  the 
Judicature  Act,  if  desired  by  either  party. 

See  Renders  v.  Parker,  11  0.  W.  R.  211,  315,  and  cases 
cited. 


Master  in  Chambeks.  March  2nd,  1912. 

IRWIN  V.  STEPHENS. 

3  O.  W.  N.  805. 

Trial  —  Postponement  —  Motion  for  by  Defendant — Libel  Action — 
Change  of  Venue  'QHranted — Convenience— Con.  Rule  529  {d) — 
Foreign  Commission — To  Calgary — Costs  in  Cause. 

Pollard  V.  Wright,  16  P.  R.  505.  foUowed. 

Motion  by  the  defendant  for  an  order  postponing  the 
trial  for  which  notice  had  been  duly  given  for  the  sittings 
at  Cobourg,  on  the  5th  inst.  The  motion  was  made  on 
the  ground  of  the  necessity  of  having  the  evidence  of  a  wit- 
ness who  resides  at  Calgary. 

J.  Grayson  Smith,  for  the  defendant's  motion. 
E.  C.  Cattanach,  for  the  plaintiff,  contra. 

Cartwright^  K.C,  Master: — The  action  is  for  libel 
of  the  plaintiff  alleged  to  be  injurious  to  him  in  respect  of 
his  business  as  an  undertaker.  It  arises  from  an  unfortu- 
nate incident,  which  occurred  on  6th  January  last,  over  ihe 
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removal  from  the  Campbellford  station  of  the  body  of  the 
father  of  the  absent  witness.  Through  some  mistake  both 
undertakers  had  been  instructed  to  take  charge  of  the  corpse. 

The  plaintiff  and  defendant  both  reside  at  Campbell- 
ford,  so  that  the  case  comes  within  Bule  529  (b),  and  the 
venue  was  properly  laid  at  Cobourg,  in  the  first  instance. 

The  plaintiff  alleges  that  the  publications  complained  of 
are  causing  him  much  damage,  and  that  it  is  essential  that 
he  should  be  vindicated  as  speedily  as  possible.  He  offers 
to  have  the  trial  at  Peterborough  sittings  commencing  on 
9th  April.  He  says  that  place  is  just  as  convenient  for  the 
witnesses  and  parties  as  Cobourg. 

This  is  corroborated  by  the  time  tables  of  the  Grand 
Trunk  Rw.  Campbellford  is  not  conveniently  accessible  to 
or  from  Peterborough;  though  it  is  on  the  direct  line  and 
only  321/^  miles  distant.  There  are  trains  to  Peterborough 
at  6.40  a.m.  and  7.23  p.m.,  and  from  Peterborough  at  8.30 
a.m.  and  1.40  p.m.  But  to  reach  Cobourg  you  must  go 
first  to  Belleville,  30  miles,  and  then  from  Belleville  to 
Cobourg,  44  miles.  Trains  leave  Campbellford  at  9.66  a.m. 
and  3.06  p.m.,  reaching  Belleville  at  11.10  a.m.  and  4.25  p.m. 
and  Cobourg  at  12.52  p.m.  and  5.28  p.m.  respectively.  On 
the  return  journey  a  passenger  must  leave  Cobourg  at  4.30 
p.m.,  reaching  Belleville  at  5.55  p.m.  and  getting  to  Camp- 
bellford at  7.23  p.m.,  or  leave  Cobourg  by  one  of  the  night 
trains  so  as  to  leave  Belleville  at  5.20  a.m.  and  reach  Camp- 
bellford at  6.40  a.m. 

The  expense  of  the  journey  from  Campbellford  to  Co- 
bourg would  appear  to  be  more  than  twice  that  of  the  journey 
to  Peterborough.  If  the  trial  took  place  there  the  witnesses 
and  parties  would  have  to  stay  a  night.  But  if  it  was  at 
Cobourg,  they  would  have  to  spend  one  night  there  and  be 
travelling  the  next  night  so  as  to  reach  home  on  the  third 
day  of  absence. 

Under  these  circumstances,  I  think,  that  a  case  is  made 
out  under  529  (d)  as  defined  in  Pollard  v.  WWight,  16  P.  R. 
505,  and  other  cases  to  change  the  place  of  trial  to  Peter- 
borough, as  a  term  of  granting  the  commission  asked  for  fcy 
the  defendant,  and  postponing  the  trial  until  9th  April  to 
allow  the  evidence  to  be  returned. 

The  order  should  require  the  commission  to  be  despatched 
from  Calgary,  not  later  than  March  25th,  so  as  to  be  avail- 
ablo  to  the  parties  in  good  time. 
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The  costs  of  this  motion  will  be  in  the  cause  and  the 
other  costs  of  the  commission  will  be  in  the  Taxing  OflBcer's 
discretion  unless  dealt  with  by  the  trial  Judge. 


divisional  court. 

March  19th,  1912. 
FARMERS  BANK  OF  CANADA  v.  HEATH. 

3  O.  W.  N.  805. 

Process  —  Service  of  Writ- of  Summons  —  Out  of  Jurisdiction  — 
Leave  to  Enter  Conditional  Appearance — Question  as  to  Mohere 
Cause  of  Action  Arose — Place  of  Payment. 

An  appeal  by  the  defendant  from  an  order  of  Hon.  Mr. 
Justice  Clute  in  Chambers,  pronounced  1st  March,  1912, 
dismissing  an  appeal  from  an  order  of  the  Master  in 
Chambers,  21  0.  W.  R*  283,  dismissing  an  application  by  the 
defendants  to  set  aside  an  order  made,  allowing  the  issue 
of  the  writ  for  service  out  of  the  Jurisdiction  and  the  service 
of  same. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glenholme  Falconbridge,  C.J.K.B.,  Hon.  Mr.  Justice 
Britton^  and  Hon.  Mr.  Justice  Sutherland,  on  the  19th 
March,  1912. 

Shirley  Denison,  K.C.,  for  the  defendant. 
J.   Bicknell,   K.C.,   and  M.   Lockhart  Gordon,  for  the 
plaintiffs. 

Their  Lordships  (V.V.)  dismissed  the  appeal  with  costs 
to  the  plaintiff  in  any  event. 
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divisional  court. 

March  5th,  1912. 
YOUNG  V.  TOWNSHIP  OF  BEUCE. 

"Negligence  —  Highway  —  Commercial  Traveller  in  Omnibus  — 
Throion  down  Steep  Emhankmeni — Action  for  Damages  —  No 
Railing  on  Side  of  Road. 

Plaintiff,  a  commercial  traveller,  brought  action  to  recover  fSOO 
damages  for  injuries  received  while  in  an  omnibus  by  being  thrown 
down  a  steep  embankment  on  the  Goderich  and  Saugeen  road  on 
8th  December,  1909,  which  was  alleged  to  be  owing  to  negligence  of 
defendants  in  not  having  a  railing  on  either  side  of  said  road.  At 
trial,  Bruce  County  Judge  dismissed  the  action  with  costs  on  the 
ground  that  no  sufficient  notice  of  action  had  been  served  on 
defendants. 

Divisional  Court,  20  O.  W.  R.  87,  3  O.  W.  N.  89.  held  that 
what  the  statute  requires  is  "  notice  of  the  accident  and  the  cause 
thereof."  That  the  Court  should  refrain  from  attempting  to  add 
anything  to  that  which  is  required  by  the  statute.  The  statute  does 
not  require  time  nor  place  in  so  many  words,  while  it  would  be  no 
doubt  wise  in  framing  a  notice  to  mention  both. — Held,  upon  the 
evidence  given  that  the  notice  was  sufficient  and  the  case  should  be 
remitted  for  trial  on  the  merits.    Costs  in  the  cause. 

Bbitce  County  Judge  dismissed  plaintifiTs  action  upon  the 
merits,  with  costs. 

Divisional  Court  dismissed  plaintiffs  appeal  with  costs. 

An  appeal  by  the  plaintiff  from  a  judgment  of  His 
Honour  the  Judge  of  Bruce  county,  pronounced  on  23rd 
January,  1912. 

This  was  the  second  time  the  case  came  before  His 
Honour,  it  having  been  remitted  to  him,  by  Divisional 
Court,  20  0.  W.  R.  87,  to  deal  with  the  case  upon  its  merits. 

His  Honour  found  in  favour  of  the  defendant  munici- 
pality and  dismissed  the  plaintiff's  action  with  costs. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchford  and  Hon. 
Mr.  Justice  Middleton  on  the  5th  March,  1912. 

A.  M.  Lewis,  for  the  plaintiff,  appellant. 

R.  McKay,  K.C.,  for  the  defendants,  respondents. 

Their  Lordships  dismissed  plaintiff's  appeal  with  costs. 
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divisional  court. 

March  20th,  1912. 
STONESS  V.  ANGLO-AMEEICAN  INS.  CO. 

3  O.  W.  N. 

Insurance — Fire — Interim  Receipt — Duration  of — Effect  of — Absence 
of  Written  Application  tcith  Questions  and  Answers — Materiality, 

Defendants'  agent  issued  an  interim  receipt  for  a  $2,000  policy 
of  fire  insurance.  There  was  no  formal  application  with  questions 
and  answers.  Defendants'  agent  notified  them  and  referred  to  another 
policy  which  they  had  previously  cancelled  owing  to  the  premises 
being  then  unoccupied.  The  agent  stated  to  defendants  that  the  appli- 
cants had  purchased  the  property,  but  this  was  not  the  case,  they 
only  held  the  same  under  lease.  Defendants  neither  issued  a  policy 
nor  refused  the  application.     Loss  occurred  and  action  was  brought. 

RiDDFXL,  J.,  held,  20  O.  W.  R.  8(10,  ,3  O.  W.  N.  494,  that  there 
was  a  valid  contract  for  insurance  for  a  year,  and  that  nothing  sub- 
sequent took  place  to  modify  or  impair  it. 

Coulter  V.  Equity  Fire  Ins.  Co.  (1904).  4  O.  W.  R.  383,  9  O.  L. 
R.  35,  followed. 

That  a  notice,  "  If  policy  is  not  received  within  30  days  the 
assured  is  required  to  notify  the  head  office,"  printed  at  the  top  of  the 
interim  receipt,  is  no  part  tliereof  and  has  no  effect  on  the  receipt. 

That  defendants  bad  no  right  to  relief  over  against  their  agent 
for  misstatement  as  to  the  ow^nership  of  the  property,  as  there  was 
no  evidence  to  shew  that  the  defendants*  action  was  in  any  way 
effected  thereby. 

Judgment  for  plaintiff  for  $2,077.50  with  costs. 
,  Divisional  Coubt  varied  above  judgment,  holding  that  the 
extra  premium  not  received  by  the  company  and  the  extra  expense 
incurred  by  the  company  in  the  litigation  should  be  awarded  the 
company  as  damages  payable  by  the  agent  on  account  of  the  mislead- 
ing manner  in  which  the  situation  was  placed  before  the  Head  Office, 
and  also  by  reason  of  his  inaction  in  not  carrying  out  his  undertak- 
ing to  supply  the  further  information  that  was  needed  to  enable  the 
Head  Office  to  appreciate  the  danger  of  the  risk  by  being  in  posses- 
sion of  the  conditions  under  which  the  operations  of  the  insured  were 
being  conducted. 

The  finding  that  the  company  was  liable  to  pay  the  amount  of 
the  '*  interim  receipt "  policy  and  costs  of  action  affirmed. 

That  the  company  should  pay  the  plaintiff  one-half  costs  of 
appeal ;  this  division  of  appeal  costs  because  the  insured  and  the  agent 
joined  in  the  appeal. 

That  the  agent  should  pay  the  company  $80  damages  for  extra 
risk  and  taxed  costs  of  action  of  both  the  insured  and  the  company. 

VOL.  21  O.W.R.  NO.  7 — ^27 
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An  appeal  by  the  defendant  company  from  a  judgment  of 
Hon.  Mr.  Justice  Biddell,  20  0.  W.  R.  800. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Botd,  C,  Hon.  Mb.  Justice  Latchford,  and  Hon. 
Mr.  Justice  Middleton,  on  the  7th  March,  1912. 

F.  E.  Hodgins,  K.C.,  for  the  defendants,  appellants. 

J.  L.  Whiting,  K.C.,  for  the  plaintiff  and  third  party 
respondents. 

Hon.  Sir  John  Boyd,  C.  : — ^The  learned  Judge  found 
that  the  risk  in  question  was  of  a  hazardous  (perhaps  extra 
hazardous)  character  and  that  a  larger  premium  should  have 
been  paid  than  was  collected  by  the  agent.  He  should  have 
charged  double  the  amount  at  least,  i.e.,  $80  instead  of  $40. 
None  of  tliis  has  been  paid  to  the  company. 

The  learned  Judge  again  finds  that  if  he  had  power  he 
would  be  strongly  inclined  to  allow  the  agent  to  pay  the 
costs  throughout,  as  no  doubt,  the  whole  matter  had  been 
largely  due  to  his  negligence  ...  he  thinks  his  con- 
duct was  such  as  to  justify  a  direction  that  the  costs  of  the 
litigation  should  be  paid  by  that  agent;  but  he  apparently 
doubts  the  power  so  to  do. 

I  think  that  both  these  items,  the  extra  premium  not 
received  by  the  company  and  the  extra  expense  incurred  by 
the  company  in  this  litigation,  may  be  rightly  included  as 
damages  payable  by  the  agent  on  account  of  the  misleading 
manner  in  which  the  situation  was  placed  before  the  Toronto 
oflBcer,  and  also  by  reason  of  his  inaction  in  not  carrying  out 
his  undertaking  to  supply  the  further  information  that  was 
needed  to  enable  the  head  oflSce  to  appreciate  the  danger  of 
the  risk,  by  being  informed  of  the  conditions  under  which 
the  operations  of  the  insured  were  being  conducted. 

I  see  no  ground  to  disturb  the  finding  that  the  company 
is  liable  to  pay  the  amount  of  the  "  interim  receipt ''  policy, 
and  costs  of  action.  The  company  should  also  pay  the  plain- 
tiff half  costs  of  appeal.  (This  division  of  appeal  costs 
because  the  insured  and  the  agent  join  in  opposing  the 
appeal). 

But  as  to  the  agent,  I  think,  the  appeal  should  be  allowed 
with  costs,  and  that  he  should  pay  as  damages  $80  (for 
extra  risk),  and  the  amount  of  the  taxed  costs  of  action  of 
both  the  insured  and  the  defendant  company. 
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I  have  no  reason  to  doubt  that  the  company  would  have 
reinsured  the  risk  to  the  extent  of  $1,000  if  they  had  been 
aware  that  they  were  legally  responsible  for  the  $2,000  insur- 
ance. The  company  had  so  reinsured  as  to  the  earlier  policy 
on  this  property  when  it  was  operated  by  the  present  plain- 
tiff, and  would  have  done  so  again.  But  I  do  not  see  my  way 
to  charge  this  as  damages  on  the  agent,  because  the  com- 
pany might  liave  acted  so  to  protect,  had  they  not  been  in 
error  as  to  the  expiry  of  the  interim  receipt  in  30  days. 

If  an  officer  of  the  Court  combines  a  variety  of  engage- 
ments, acting  as  agent  of  an  insurance  company  and  also 
acting  for  the  owner  and  lessees  of  property  to  be  insured, 
and  is  also  a  mortgagee  of  the  property  which  is  assigned  to 
another,  and  then  gets  matters  so  mixed  up  that  he  gives  the 
insurance  company  to  understand  that  the  insurance  is  for 
the  benefit  of  a  new  concern,  which  has  purchased  the  plant 
and  property  from  the  owner,  whereas  the  real  transaction 
is  that  the  lessees  insure  in  the  name  of  the  owner  for  the 
benefit  of  the  mortgagee :  given  this  situation,  the  knowledge 
of  which  is  confined  to  the  solicitor,  who  is  also  the  original 
mortgagee  and  the  insurance  agent,  and  not  communicated  to 
the  company  till  after  the  fire,  it  is  little  wonder  that  an 
investigation  in  the  Court  is  called  for,  and  is  needed  before 
the  tangle  is  cleared  up,  and,  even  as  it  is,  is  not  satisfac- 
torily cleared  up. 

Nor  is  the  situation  simplified  by  the  insurance  agent 
acting  as  solicitor  and  chief  witness  in  this  suit  for  the  plain- 
tiff, a  stranger  to  the  insurance  company. 

That  the  Court  has  ample  power  to  order  payment  of 
costs  by  a  third  party,  and  to  deal  with  him  in  this  respect 
as  a  defendant,  is  shewn  by  Ilomhtj  v.  Cardwell,  6  Q.  B.  D. 
329;  Piller  v.  Roberts,  21  Ch.  D.  198,  201;  Edison  &  Swan 
United  Electric  Light  Co.  v.  Holland,  41  Ch.  D.  28,  34,  and 
many  other  cases. 

HoK.  Mr.  Justice  Latchpord  and  Hon.  Mr.  Justice 
Middleton: — We  agree. 
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coukt  op  appeal. 

March  19th,  1912. 
DAVEY  V.  FOLEY-KEIGER  CO. 

3  O.  W.  N. 

Watercourses — Trespass  to  Lands — Adjoining  Proprietors  of  Pltlp 
Mills  —  Cross-wall  —  Tail-race — Rights  not  Extinguished— No 
Alteration  of  Tenement  —  Enjoyment  of  Easement  —  License — 
Action  for  Damages — Question  of  Boundaries  Affected  the  Rights 
and  LiahilHies  of  the  Parties — Construction  of  Description  in 
Title  Deed — Rights  and  Incidents  of  Easemcftts. 

An  action  between  pulp  manufacturers  carrying  on  business  in 
the  village  of  Thorold,  on  adjoining  properties  in  reference  to  their 
respective  water  rights.  The  plaintiff  had  maintained  a  stone  wall 
for  over  25  years,  and  the  defendants  took  down  the  wall,  and  the 
action  was  brought  for  trespass  and  for  an  injunction  restraining  de- 
fendants from  discharging  into  the  tail-race  of  plaintiff's  mill  a  volume 
of  water  much  greater  than  was  formerly  discharged  therein  by 
defendants'  predecessors  in  title,  and  for  damages  for  trespass  in 
entering  on  land  which  the  plaintiff  alleged  was  his,  and  breaking 
down  the  stone  wall.  The  defendants  denied  claims  and  counter- 
claimed,  asking  an  injunction  to  restrain  plaintiff's  use  of  the  tail-race. 

Britton,  J.,  held,  11>  O.  W.  R.  195.  2  O.  W.  N.  1028,  that  the 
building  of  the  wall  did  not  extinguish  any  rights  of  defendants,  there 
being  no  alteration  in  the  condition  of  the  dominant  tenement.  That 
the  work  done  and  alterations  made  by  defendants  were  reasonably 
necessary  for  the  enjoyment  of  their  easement.  That  no  damages 
were  proved.     Action  and  counterclaim  dismissed  with  costs. 

Divisional  Court,  19  O.  W.  R.  531.  2  O.  W.  N.  1284,  varied 
judgment  of  Britton,  J.,  holding  that  the  title  to  the  tail-race  was 
vested  in  the  defendants,  that  the  defendants  were  entitled  to  break 
the  wall  in  question,  but  that  plaintiff  was  entitled  to  an  easement 
acquired  by  prescription  in  the  tail-race,  and  that  defendants  were 
only  entitled  to  discharge  into  the  tail-race  100  h.p.  of  water,  but  that 
the  defendants  had  the  right  to  enlarge  the  tail-race  to  such  an  ex- 
tent as  would  enable  the  increased  discharge  needed  by  them. 

Held,  that  effect  should  be  given  to  the  particular  description, 
the  more  so  as  there  was  no  repugnancy. 

Attnll  V.  Piatt,  10  S.  C.  R.  425.  followed. 

Court  of  Appeal  varied  judgment  of  Divisional  Court  by  declar- 
ing parties  entitled  in  common  to  a  small  triangular. piece  of  land  for 
their  respective  raceways,  with  all  necessary  directions  and  varia- 
tions consequent  on  such  declaration.     No  costs  of  appeal. 

Maoee,   J.A.,  dissenting. 

An  appeal  by  the  plaintiff  from  a  judgment  of  Divisional 
Court,  19  0.  W.  1?.  531,  reversing  a  judgment  of  Hon.  Mr. 
Justice  Brittox,  19  0.  W.  R.  195,  dismissing  the  action. 

The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon. 
Sir  Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith,  and 
Hon.  ^Ir.  Justice  Magee. 
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M.  K.  Cowan,  K.C.,  for  the  plaintifl,  appellant. 

W.  M.  German,  K.C.,  for  the  defendants,  respondents. 

Hex.  Sir  Charles  Moss^  C. J.O.  : — ^The  dispute  between 
the  parties  to  this  action  when  narrowed  down  to  the  sub- 
stantial merits  seems  to  lie  within  a  comparatively  small 
compass. 

The  raceway  from  the  defendants'  factory  crosses  from 
what  is  undoubtedly  his  property  over  a  small  triangular 
piece  of  land  and  merges  in  an  artificial  water-course  situate 
on  land,  which  is  undoubtedly  the  property  of  the  Govern- 
ment of  Canada.  The  \^ater8  flowing  in  this  water-course 
are  the  waters  which  emerge  from  the  tail-races  of  the  respec- 
tive factories  of  the  plaintifE  and  defendants,  which  are 
situate  on  adjoining  lands.  Each  of  the  parties  claims  title 
to  the  triangular  piece.  The  learned  trial  Judge  found  in 
favour  of  the  plaintiffs  claim  of  title,  but  on  the  whole  case 
dismissed  the  action.  A  Divisional  Court  held  that  the 
title  was  in  the  defendants,  but  subject  to  an  easement 
entitling  the  plaintiff  to  discharge  the  water  flowing  frpm 
his  factory  to  a  certain  specified  extent.  Upon  the  argu- 
ment in  this  Court  these  contentions  were  renewed. 

The  determining  factor  appears  to  have  been  the  exact 
line  of  the  south-west  boundary  of  the  plaintiff's  parcel  of 
land.  So  far  as  the  conveyances  are  concerned  they  do  not 
furnish  as  much  light  as  could  be  desired.  The  descriptions 
are  general,  vague  and  uncertain.  This  might  be  accounted 
for  by  the  fact  that  all  the  earlier  conveyances  were  among 
members  of  the  family  of  George  Keefer,  who  was  the  owner 
of  both  properties  from  1826  until  the  time  of  his  death, 
probably  in  the  latter  part  of  1857,  or  the  early  part  of 
1858.  He  and  those  of  the  family  to  whom  conveyancea 
were  made,  as  well  as  those  of  the  family  making  such  con- 
veyances, were  in  all  likelihood  familiar  with  the  position 
and  limits  of  each  parcel.  At  the  date  of  George  Keefer's 
death  there  was  on  the  parcel  now  owned  by  the  defendant, 
a  flouring  mill  which  had  been  there  from  a  very  early  date, 
certainly  as  early  as  1831;  and  on  the  plaintiff's  parcel  a 
wooden  building  used  as  a  cotton  factory.  When  this  was 
first  built  does  not  definitely  appear,  but  probably  as  early 
as  1852.  This  was  replaced  by  a  stone  building,  probably 
between  1868  and  1870,  but  whether  the  walls  of  this  build- 
ing stood  precisely  on  the  same  spot  as  the  walls  of  the 
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wooden  building  does  not  appear.  Each  used  water  from 
the  Government  head-race  to  the  east,  and  each  discharged 
by  separate  means  into  the  tail-race  over  what  was  then  the 
property  of  the  Provincial  Board  of  Works,  and  is  now  the 
property  of  the  Government  of  Canada..  The  first  convey- 
ances after  George  Keefer's  death  which  indicated  Unfits 
separating  these  parcels  were  three  deeds,  dated  March  24th, 
1862,  and  made  by  John  G.  Keefer  as  grantor,  tlie  respective 
grantees  being  Catherine  Eastman,  Jolm  Keefer,  and  Thos. 
C.  Keefer.  They  contain  no  description  by  metes  and  bounds 
and  the  estate  or  interest  granted  by  each  deed  is  one  undi- 
vided third  of  the  lot  and  cotton  mill  thereon  erected,  north 
side  Mill  street  on  the  north  of  the  Keefer  mill  on  the 
east  side  of  the  Welland  Canal  together  with  one-third  of 
the  water  and  all  other  privileges  thereunto  attached,  apper- 
taining or  belonging.  These  grants  were  not  made  by  ow^ners 
of  the  Keefer  mill  parcel,  and  the  descriptions  could  not  vary 
the  description  by  which  George  Keefer  had  devised  the 
Keefer  mill  parcel  to  his  three  sons  George,  Peter,  and  John 
Keefer,  viz.,  **  all  the  large  stone  mill  and  lot  of  land  there- 
unto belonging,  with  all  the  water  privileges  of  the  same  as 
granted  to  me  and  my  heirs  forever  by  the  Board  of  Works." 
It  seems  plain  that  the  testator  intended  that  the  water 
privileges  which  were  originally  and  primarily  attached  to 
this  parcel  and  involved  the  triangular  piece  should  continue 
undisturbed  in  so  far  as  the  water  rights  and  all  that  was 
necessary  to  secure  them  as  theretofore  were  concerned.  And 
throughout  the  various  descriptions  and  conveyances  there  is 
not  to  be  found  any  that  shew  at  all  definitely  or  distinctly 
any  intention  on  the  part  of  the  devisees  of  this  parcel,  or  of 
those  claiming  under  them,  ever  to  relinquish  or  grant  away 
these  rights.  Indeed,  the  conduct  and  dealings  of  the  par- 
ties, the  nature  of  the  use  made  of  the  common  tail-race,  the 
aquiescence  for  years  by  the  respective  proprietors  in  every- 
thing that  was  done  by  his  neighbour  in  regard  to  the  dis- 
charge of  water  from  their  respective  mills  or  factories  over 
the  small  portion  in  question,  all  go  to  shew  that  it  .  .  . 
was  considered  and  treated  as  common  ground  in  which 
each  proprietor  had  equal  privileges  and  equal  rights. 

This  involves,  of  course,  a  mutual  obligation  not  to 
infringe  upon  each  other^s  rights  or  to  do  anything  which 
may  unreasonably  and  materially  interfere  with  the  other's 
enjoyment  of  his  rights. 
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I  agree  with  the  Divisional  Court  that  the  defendants 
have  in  some  of  the  respects  indicated  in  the  judgment  of 
that  Court  improperly  interfered,  and  that  they  should  pay 
the  damages  fixed  and  be  prohibited  from  continuing  their 
obstruction  in  contravention  of  the  plaintiff's  rights.  But  I 
base  my  agreement  to  this  extent  upon  the  ground  that  the 
defendants  and  plaintiffs  have  equal  rights  and  not  upon  any 
ground  of  superiority  of  title  in  either. 

In  my  view  the  judgment  appealed  from  should  be  varied 
by  striking  out  the  declaration  relating  to  Jhe  title  to  the 
raceway  in  question,  and  the  rights  of  easement  thereover, 
and  substituting  a  declaration  that  the  parties  are  entitled 
in  common  to  the  use  of  the  triangular  piece  of  land  form- 
ing the  raceway,  with  all  necessary  directions  or  variations 
from  the  judgment  appealed  from  as  may  be  consequent 
thereon;  and  that  with  such  variations  the  appeal  should 
be  dismissed  without  costs. 

Should  any  question  arise  as  to  the  form' of  the  certifi- 
cate it  may  be  settled  in  Chambers. 

Hon.  Mr.  Justice  Maclaren: — I  agree. 

Hon.  Mr.  Justice  Garrovv: — The  action  was  brought 
to  obtain  an  injunction  restraining  the  defendants  from 
discharging  water  on  or  over  and  along  the  plaintiff's  pro- 
perty, and  for  damages.  The  facts  are  stated  in  the  judg- 
ment of  Britton,  J.,  and  are  summarised  by  Middleton,  J., 
who  delivered  the  judgment  of  the  Divisional  Court,  and 
need  not  be  here  repeated  at  any  length. 

The  descriptions  in  the  early  conveyances  of  the  proper- 
^  ties  in  question  are  far  from  being  satisfactory.  A  parcel 
called  a  *'  mill "  or  "  grist  mill "  appears  upon  the  regis- 
tered plan  which  was  produced  at  the  trial  but  not  filed, 
and  is  identified  as  the  '^  Keefer  mill "  now  owned  by  the 
defendants.  But  the  plaintiff's  parcel  the  "cotton  fac- 
tory "  lot  is  not  even  set  out  by  name  in  that  or  any  regis- 
tered plan.  Tlie  Keefer  mill  has,  it  is  said,  existed  at  least 
since  the  year  1827.  The  cotton  factory  mill  was  built 
after  that  and  before  the  year  1862,  but  how  long  before 
does  not  appear.  Both  properties  were  originally  owned 
by  George  Keefer,  and  the  first  conveyance  of  the  plaintiff's 
parcel  as  a  separate  parcel  is  that  from  the  heirs  of  George 
Keefer  to  John  G.  Keefer,  dated  October  21st,  1862,  which 
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thus  necessarily  forms  the  root  of  the  plaintiff's  title.  In 
that  conveyance  the  parcel  is  described  as  ^^A  lot  of  land 
upon  which  a  cotton  facfory  has  been  erected,  with  a  water 
privilege,  on  the  east  side  of  the  Welland  Canal  on  the  north 
side  of  Mill  street,  north  of  the  Keefer  mill."  This  descrip- 
tion, although  indefinite,  was  doubtless  understood  at  the 
time  by  the  Keefer  family  who  had  owned  both  properties, 
and  in  subsequent  conveyances  the  descriptions  became 
more  definite,  with  the  result  that  the  boundary  line  between 
them  was  fixed  as  midway  between  the  walls  of  the  building 
then  erected  upon  the  two  parcels.  Britton,  J.,  was  of 
opinion  that  the  wall  which  the  defendants  partially  demo- 
lished in  September,  1910,  was  built  upon  the  plaintiff's  side 
of  this  line.  It  may  be  so,  but  even  if  it  is,  it  is  not,  in  my 
opinion,  a  determining  circumstance,  for  the  reasons  which 
I  will  presently  give. 

The  "water  privilege''  cannot  have  had  reference  to 
the  receipt  of  the  water  into  the  mill,  for  that  was  not  under 
the  control  of  the  grantors,  but  of  the  Crown.  It  must, 
therefore,  have  referred  to  its  discharge  after  use,  ^  neces- 
sary part,  of  course,,  of  a  water  privilege.  And  as  the  grant 
was  of  a  lot  having  upon  it  at  the  time  a  mill  or  factory 
using  the  water  as  its  motive  power,  it  was  probably  inten- 
ded that  the  mode  of  discharge  then  in  use  should  pass. 
This  was  apparently  tlie  opinion  of  Middleton,  J.  But  that 
learned  Judge  was  under  the  impression  that  such  mode  of 
discharge  consisted  in  the  use  of  the  flume  spoken  of  in  the 
evidence,  and  largely  upon  that  conclusion  his  judgment 
apparently  rests.  That  conclusion,  however,  seems  to  me 
with  deference  to  be  erroneous.  Mr.  Grenville,  a  witness 
called  by  the  defendant,  stated  that  he  had  known  the 
properties  since  boyhood.  He  was  born  in  the  town  in  the 
year  1852.  and,  had,  when  a  young  man,  been  employed  in 
the  Keefer  mill.  The  flume,  he  said,  was  not  erected  until 
about  the  year  1870,  or  eight  years  after  the  plaintiff's  title 
began.  Before  that  the'  cotton  factory  mill  had  used  an 
overshot  wheel  and  discharged  the  water  practically  as  at 
present,  that  is  as  I  understand  it  into  the  present  tail-race. 
This  evidence  is  not  contradicted,  as  it  easily  might  have 
been  if  unh*ue.  It  presents  a  state  of  facts  which  in  itself 
is  quite  reasonable,  and  in  apparent  harmony  with  the  subse- 
quent acts  and  conduct  of  the  parties,  a  very  material  con- 
sideration where  one  is  ronipollod,  as  here,  to  grope  for  a 
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definition  which  the  parties  might  have,  but  have  not,  made 
plain  in  their  written  documents  of  title. 

When  the  plaintiff  purchased,  he  proceeded  to  make  and 
made  very  extensive  changes  in  the  cotton  factory  mill. 
He  increased  its  power  by  putting  in  new  and  lower  wheels. 
He  abandoned  the  flume  method  of  discharge  and  used 
instead  the  present  tail-race  which  he  straightened  and 
somewliat  improved,  and  in  tommon  with  the  Keefer  mill 
has  used  ever  since.' 

If  he  had  then  only  for  the  first  time  began  to  use  this 
tail-race,  one  would  naturally  expect  to  hear  of  at  least  some  ' 
protest  by  the  owners  of  the  Keefer  mill,  but  nothing  of 
the  kind  appears.  Then  the  plaintiff  himself  admits  that 
while  he  did  not  ask  for  or  obtain  any  consent  to  his  other 
changes  and  improvements,  he  did  obtain*  the  consent  of 
Mr.  Lawson,  the  then  ^owner  of  the  Keefer  mill,  to  the 
erection  in  1886  in  connection  with  his  changes  and  improve- 
ments, of  the  wall  in  question,  which  was  built  under  the 
water  in  the  body  of  the  raceway,  although  he  contends  that 
such  wall  was  within  his  own  boundary-line,  as  was  held  *by 
Britton,  J. 

One  object  in  building  the  wall  was  for  the  protection  of 
the  rubble  wall  upon  the  Keefer  mill  property.  It  might 
even,  upon  the  evidence,  be  inferred  that  that  was  its  main 
object  as  Mr.  Foley  in  his  evidence  says  it  was.  But  even 
the  plaintiff  admits  that  a  part  at  Jeast  of  the  object  was 
that  which  Mr.  Foley  states,  namely,  the  protection  of  the 
rubble  wall. 

Under  these  circumstances,  I  have  no  difficulty  at  all 
in  arriving  at  the  conclusion  that  the  plaintiff's  water  privi- 
lege was  intended  by  the  parties  to  be  the  right  to  use  the 
tail-race  in  question  in  common  with  the  Keefer  mill  prop- 
erty now  owned  by  the  defendants.  The  defendants,  intend- 
ing to  do  as  the  plaintiff  had  done  in  188t5,  began  last  year 
to  improve  the  Keefer  mill  property  and  to  increase  its 
capacity.  And,  in  doing  so,  the  little  wall  upon  which  the 
plaintiff  sets  such  store  was  in  the  way  and  was  in  part 
removed.  The  plaintiff  contends  that  he  had  acquired  a 
title  to  its  use  under  the  Statute  of  Limitations.  With  that 
contention  I  cannot  agree.  Both  parties  were  in  possession 
of  the  raceway,  and  Mr.  Lawson's  consent  to  the  erection  of 
the  wall,  under  the  circumstances,  should  be  construed  as  a 
revocable  license,  and  not  as,  in  effect,  the  plaintiff  contends. 
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an  undertaking  that  no  future  changes  or  improvemenls 
should  be  made  in  the  Keefer  mill.  Both  parties  were,  I 
think,  perfectly  at  liberty  to  make  any  changes  or  enlarge- 
ments which  they  desired  in  their  respective  mills,  so  long 
as  they  did  not  thereby  involve  a  use  of  the  tait-race  which 
would  be  injurious  to  the  other  property.  The  defendants' 
recent  changes'  involve  a  further  enlargement  and  straight- 
ening of  the  raceway  which  iJb  is  said,  and  practically  not 
disputed,  can  easily  be  made  sufficient  to  carry  away  all 
the  water  from  both  mills.  The  mistake  which  the  defend- 
ants made  was  in  first  interfering  with  the  wall,  which  when 
the  changes  are  completed  would  have  been  merely  a  useless 
obstruction. 

Such  enlargement  they  are  now  by  the  injunction  under 
bonds  to.  make  at  their  own  expense,  and  for  their  mistake 
they  have  been  condemned  by  the  Divisional  Court  to  pay 
as  damages  $250,  a  result  with  which  I  do  not  feel  called 
upon  to  interfere. 

The  judgment  should,  however,  be  amended  so  as  to 
declare  the  parties  to  be  entitled  to  the  use  in  common  of 
the  raceway,  instead  of  the  present  declaration  as  to  title 
therein  contained.  And  there  should  be  no  costs  of  the 
appeal. 

Hon.  Mr.  Justice  Meredith: — ^Whether  the  rights  of 
tlie  parties,  in  question  in  this  action,  are  vested  upon  their 
title  deeds,  or  upon  long  usef,  the  result  is  the  same,  when 
the  facts  are  rightly  understood;  though  they  are  plainer 
in  the  latter  view;  and  that  result  is  that  neither  party  has 
a  right  to  prevent  the  use,  by  the  other,  of  the  tail-race  in 
question  so  long  as  such  a  user  does  not  injuriously  affect 
the  user  by  the  other;  and  it  is  sufficiently  proved  that  by 
a  proper  enlargement  of  the  capacity  of  the  tail-race  the 
increased  capacity  of  the  defendants'  mill  can  be  main- 
tained without  any  obstruction  to  the  flow  from  the  plain- 
tiff's mill  as  it  now  is;  and  so  any  injunction  against  the 
defendants  should  not  extend  beyond  the  time  when  such 
an  enlargement  of  the  capacity  of  the  tail-race  shall  have 
been  made  by  the  defendants. 

The  plaintiff's  claim  in  respect  of  the  small  stone  wall 
erected  by  him,  in  the  tail-race,  is  not  well  founded,  even 
upon  his  own  testimony  rightly  interpreted.  It  was  built, 
I  have  no  doubt,  for  the  same  purposes  only  as  that  for 
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which  the  loose  stone  wall  which  preceded  it,  was  made  by 
the  then  owner  of  the  defendants'  mill;  that  is  the  protec- 
tion of  the  water  wheels  of  that  mill  from  "burning  out/' 
The  plaintiff,  in  deepening  the  tail-race,  for  his  own  purposes, 
disturbed  the  protection  which  the  loose  stone  wall  afforded, 
and,  therefore,  built  the  wall  in  question  to  restore  it,  which 
it  did.  Having  been  built  in  that  way  and  for  that  purpose 
— altogether  for  the  benefit  of  the  defendants'  mill  and  in 
substitution  for  its  loose  stone  wall — there  is  no  reason  why 
the  owners  of  that  mill  might  not  remove  it,  as  they  might 
have  removed  the  loose  stone  wall.  The  plaintiff's  some- 
what belated,  and,  to  me,  quite  unsatisfactory,  effort  to  make 
it  appear  that  the  substituted  wall  had  some  other  purpose 
and  effect,  proves  nothing  more. 

The  defendants  should  be  enjoined  from  using  their 
increased  water  discharge,  into  the  tail-race,  until  they  have 
made  sufficient  provision  for  carrying  it  off,  and  shall  carry 
it  off,  without  obstructing,  the  capacity  of  and  discharge 
from  the  plaintiff's  mill  now  existing;  and  should  pay  the 
damages  awarded  to  the  plaintiff  by  the  Divisional  Court, 
the  amount-  being  reasonable.  They  should  also,  I  think, 
have  been  ordered  to  pay  the  plaintiff  the  general  costs  of 
the  action,  including  the  appeal  to  the  Divisional  Court; 
but,  as  that  was  not  done,  it  is  but  fair  that  no  costs  should 
be.  awarded  against  him  here,  though,  in  the  ^  substantial 
result,  failing  upon  this  appeal. 

Hon.  Mr.  Justice  Magbe  {dissenting) : — The  plaintiff's 
parcel  of  land  adjoins  the  north  side  of  that  of  the  defend- 
ant company.  Together  they  do  not  exceed  an  acre.  Both 
lie  between  two  strips  of  Government  land,  one  on  the  west 
bordering  the  eapt  side  of  the  Welland  Canal  and  the  other 
on  the  east  containing  the  head-race  which  supplies  the  mills 
of  both  parties  and  is  itself  fed  from  the  canal.  Tiie  mills 
are  worked  by  water  obtained  by  rental  or  permission  from 
the  Government  from  the  surplus  canal  waters.  The  tail- 
race  from  the  defendants'  mill  runs  somewhat  northwesterlv 
past  the  plaintiff's  mill  across  what  he  claims  as  his  land 
and  then  more  northerly  through  the  Government  land  and 
discharges  into  the  canal  at  the  level  of  lock  23.  It  cuts  off 
to  the  west  of  it  a  very  small  tri^ingular  parcel  not  over 
fifteen  square  feet  apparently  at  the  south-west  angle  *of  the 
land  claimed  by  the  plaintiff.     The  plaintiff's  mill  also  dis- 
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charges  its  waters  into  the  tail-race  by  a  channel  running 
westerly  from  the  mill.  A  spillway  runs  westerly  from  the 
head-race  to  the  tail-race,  its  northern  edge  being  south  of 
but  near  to  the  admitted  boundary  line  there.  That  ad- 
mitted boundary  from  the  head-race  to  the  tail-race  is  about 
24  feet  and  1  inch  north  of  the  defendants*  mill.  The  plain- 
tiff claims  that  that  line  continues  as  the  boundary  through 
to  the  Government  canal  land.  Each  party  claims  to  own 
the  soil  of  the  tail-race  north  of ^  that  line  and  that  the  other 
has  only  an  easement  for  discharging  through  it  a  limited 
quantity  of  water,  the  owner's  own  right  being  limited  only 
by  non-interference  with  such  limited  right  of  the  oflier. 

Both  parcels  form  part  of  100  acres  owned  in  1826  by 
George  Keefer.  In  1824  the  Welland  Canal  Company  was 
incorporated  and  subsequently  the  canal  was  taken  over  by 
the  Board  of  Works  of  the  then  province  of  Canada.  By 
deed  dated  13th  November,  1845,  made  between  George 
Keefer  and  the  Board  of  Works  reciting  that  he  had  per- 
mitted the  canal  company  to  occupy  about  24  acres  without 
having  executed. a  conveyance  and  thai^he  had  consented 
to  execute  a  deed  of  the  same  "in  consideration  of  the 
Board  of  Works  allowing  to  him,  his  heirs  and  assigns  for- 
ever the  use  of  a  sufficient  quantity  of  water  to  work  the 
flouring  mill  and  all  the  machinery  connected  therewith  at 
present  in  the  possession  and  known  as  the  property  of  the 
said  George  Keefer  at  the  village  of  Thorold  whenever  there 
may  be  any  surplus  of  water  in  the  canal  beyond  what  may 
be  considered  necessary  for  the  purposes  of  the  canal  by  the 
Board  of  Works  or  their  agent."  George  Keefer  conveyed 
to  the  Board  24  acres  and  27  perches  covering  the  canal 
and  land  on  each  side  and  also  some  additional  lands.  One 
of  the  easterly  boundaries  runs  from  a  stake  20  feet  from 
the  south-west  corner  of  George  Keefer's  stone  mill  northerly 
350  feet  to  a  point  opposite  the  head  of  lock  24.  Beyond 
the  recital  there  is  no  grant  by  the  Board  of  the  right  to 
water  and  no  mention  of  disposal  of  it  and  there  is  no  reser- 
vation by  Keefer  of  any  right  to  the  tail-race  across  the 
lands  granted  by  him.  In  his  will  in  1855  he  speaks  of  the 
water  privileges  granted  him  by  the  Board  of  Works.  It 
would  not  be  too  much  if  it  were  necessary  here  to  presume 
a  grant  both  of  the  water  and  the  right  to  discharge  it 
through  the  Government  lands. 
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The  flouring  mill  there  mentioned  is  now  the  defend- 
ants' mill  or  forms  part  of  it.  An  old  plan  of  1827,  regis- 
tered in  1831,  shews  a  grist  mill  at  this  point  and  indefinitely 
indi>cates  an  irregTil;ar  water  channel  running  northerly 
therefrom  somewhat  as  does  the  present  tail-race.  It  is  not 
suggested  that  it  ever  was  a  natural  water-course^ 

As  regards  the  subsequent  title  both  parties  with  praise- 
worthy but  unsatisfactory  economy  have  put  in  only  regis- 
trars^ abstracts  of  registrations  giving  very  meagre  particu- 
lars. If  one  errs  in  any  of  the  assumptions  which  have  to 
be  made  as  to  their  effect  the  original  document  or  copies 
should  be  produced. 

George  Keefer  evidently  died  between  13th  July,  1855, 
the  date  of  his  will  and  2nd  July,  1858,  when  it  was  regis- 
tered. The  abstract  shews  a  devise  to  his  three  sons, 
George,  Peter  and  John,  of  "  all  the  large  stone  mill  and  lot 
of  land  thereunto  belonging  with  all  the  water  privileges 
of  the  same  as  granted  to  me  and  my  heirs  forever  by  the 
Board  of  Works."  Another  abstract  mentions  that  George 
and  John  and  Thomas  C.  Keefer  were  executors — no  other 
parts  of  the  will  are  pet  out  and  I  assume  that  no  further 
light  would  be  given  as  to  the  exact  extent  of  this  devise. 
It  is  conceded,  however,  that  the  stone  mill  is  now  the  de- 
fendants' mill  or  forms  part  of  it — we  are  not  informed 
what  he  did  with  the  rest  of  his  lands  nor  what  other  chil- 
dren or  heirs  he  left. 

For  all  that  appears,  however,  the  "  mill  and  lot  of  land 
thereto  belonging ''  may  have  included  both  parcels  if  the 
plaintiff's  land  was  not  then  built  upon.  Indeed  we  find 
that  on  22nd  July,  1830,  he  had  given  a  mortgage  on  one 
and  a  fifth  acres  upon  which  was  erected  a  large  stone  mill 
and  which  evidently  included  both  these  parcels  and  some 
adjoining  land,  and  the  description  commences  at  the  south- 
east angle  of  "the  said  lot."  There  seems  to  have  been  a 
lease  of  the  stone  mill  and  premises  on  30th  April,  ISoG, 
but  the  abstract  gives  no  further  indication  of  the  size  of 
the  lot  or  by  whom  the  lease  was  made.  If  he  really  had  in 
view  a  division  one  would  expect  to  find  some  provision  as  to 
water  privileges  for  each  parcel.  There  is  no  evidence  of 
anv  fence  or  other  division  mark  nor  of  the  existence  of  anv 
building  on  the  plaintiff^s  land  before  the  testator's  death. 
None  is  shewn  on  the  old  map  of  1827  nor  referred  to  in 
the  deed  of  1845  nor  in  the  will  of  1855,  and  the  earliest 
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mention  of  a  building  is  by  a  witness  for  defendants, 
Thomas  Grenville,  who  was  bom  in  1852  and  professes  to 
remember  being  in  the  cotton  factory  thereon  when  lie  was 
six  or  seven  years  old.  The  earliest  mention  of  the  cotton 
factory  in  any  document  produced  is  in  October,  1862. 

If  it  could  be  shewn  that  the  testator  had  in  mind  a 
separation  of  the  two  parcels  with  no  contemplation  of  water 
power  for  the  northern  parcel  then  a  very  natural  division 
would  be  to  give  with  the  flouring  mill  all  that  was  used 
with  it  alone  and  if  so  the  northern  edge. of  the  spillway  if 
then  existing  and  the  northeast  side  of  the  tail-race  would 
have  been  a  very  natural  and  complete  northern  boundarj'. 
The  plaintiff  says  "  there  was  always  a  spillway/'  but  I  am 
not  sure  that  he  is  not  referring  to  one  at  Lawson's  dam 
across  the  tail-race.  That  boundary  would  give  the  soil  of 
the  tail-race  as  well  as  the  mill  to  his  three  sons.  As  the 
rights  of  these  parties  in  my  view  depend  upon  subsequent 
act  and  documents  and  not  upon  the  will  it  is  not  really 
necessary  to  know  what  he  intended.  It  may  be  that  even 
before  his  death  there  wae  a  line  of  division  known  in  tlie 
family  and  according  to  which  the  devise  was  made  and  that 
line  may  have  been  just  the  one  which  was  afterwards 
declared  and  which  would  not  give  those  three  devisees  the 
tail-race. 

In  1863  was  registered  a  deed  marked  in  the  registrar's 
abstract  Q.  C.  (quit  claim)  dated  21st  October,  1862,  from 
George,  Peter,  Jacob,  Samuel,  Janus,  Augustus,  Alexander 
and  Thomas  C.  Keefer,  Elizabeth  Hamot  Ann  Kelso  (witli 
her  husband)  Catherine  Eastman  and  Amelia  McFarland  to 
John  G.  Keefer  covering  inter  alia  "  a  lot  of  land  upon  * 
which  a  cotton  factory  has  been  erected  with  a  water  privi- 
lege on  the  east  side  of  the  Welland  Canal  on  the  north  Bide 
of  Mill  street  north  of  the  Keefer  mill."  This  cotton  factory, 
a  wooden  building  subsequently  rebuilt  of  stone  after  a  fire 
is  now  part  of  the  plaintiff's  mill  and  this  is  the  first  docu- 
mentary reference  to  its  existence.  A  part  of  its  southern 
wall  is  yet  standing. 

I  assume  that  as  seems  to  have  been  admitted  (p.  30) 
this  deed  by  a  grant  or  release  conveyed  to  John  G.  Keefer 
the  interest  of  the  other  parties  to  it  in  the  land  mentioned 
in  it  and  that  they  or  some  of  them  alone  or  with  John  6. 
Keefer  were  the  parties  entitled  or  who  might  be  entitled 
under  the  will  or  as  heirs  of  George  Keefer  deceased  to  any 
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property  here  in  question  not  devised  to  George,  Peter  and 
John  Keefer.  The  fact  of  so  many  joining  in  that  deed 
would  indicate  that  those  three  were  not  the  sole  owners 
unless  indeed  the  others  were  joined  to  remove  doubt  as  to 
the  extent  of  the  devise  to  the  three.  What  then  was  the 
lot  thus  conveyed?  It  is  said  to  be  on  the  north  side  of  Mill 
street  and  north  of  the  Keefer  mill.  According  to  the  map 
and  plans,  that  street  does  not  extend  west  of  the  east  side 
of  the  head-race  nor  as  far  north  as  the  defendants'  mill. 
Both  Mill  street  and  the  Keefer  mill  are  more  than  20  feet 
south  of  the  admitted  boundary.  We  therefore  must  look 
elsewhere  for  a  better  description.  But  at  this  stage  John 
G.  Keefer  owns  the- cotton  factory  lot,  and  George  and  Peter 
and  John  Keefer  who  owned  the  Keefer  mill  lot,  have  joined 
in  the  conveyance  to  him,  and  a  water  privilege  belongs  to  it 
which  implies  that  there  was  some  arrangement  for  obtain- 
ing water  from  the  head-race  and  that  water  had  to  be  dis- 
charged. At  that  time  and  up  till  about  1870  according  to 
the  evidence  the  water  from  the  cotton  factory  went  into  the 
tail-race.  Indeed  a  plan,  undated,  annexed  to  the  water 
lease  for  that  building  (then  used  as  a  cement  mill)  from 
the  Crown  to  John  Battle  dated  11th  February,  1880,  shews 
that  the  water  took  that  course,  but  that  plan  must  have 
been  prepared  before  that  date  and  I  may  note  that  the 
delineation  of  the  land  seems  manifestly  erroneous  explain- 
able, perhaps,  by  Grenville's  evidence  that  both  mills  were 
run  for  a  time  by  one  man  as  a  cement  factory. 

On  24th  November,  1862,  John  G.  Keefer,  by  three 
separate  deeds  conveyed  to  John  Keefer  to  Thomas  C. 
Keefer  and  to  Catherine  Eastman  one  undivided  third  each 
in  the  eotton  mill  property.  In  each  the  description  is  *'  one 
undivided  third  of  the  lot  and  cotton  mill  thereon  erected, 
north  side  Mill  street  on  the  north  of  the  Keefer  mill  on 
the  east  side  of  the  Welland  Canal  together  with  one-third 
of  the  water  and  all  other  privileges  thereunto  attached 
appertaining  or  belonging." 

On  July  21st  and  July  28th,  1865,  John  Keefer  and 
Catherine  Eastijian  respectively  conveyed  each  his  or  her 
one-third  to  Thomas  C.  Keefer  who  thus  became  sole  owner. 
And  here  for  the  first  time  we  have  the  boundaries  definitely 
stated  thus:  '* Undivided  one-third  of  an  hydraulic  lot  on 
which  is  erected  the  Thorold  cotton  factory  on  the  east  side 
of  the  Welland  Canal  together  with  the  undivided  one-third 
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of  all  houses,  outhouses  and  waters  thereon  erected  and  all 
appurtenances  to  said  premises  belonging  to  which  said 
cotton  factory  and  premises  are  bounded  on  the  east  by  the 
rear  of  the  lots  on  Front  street  on  the  west  by  the  lands  of 
the  Welland  Canal  Company,  on  the  north  by  the  land  com- 
monly knowii  as  Christy^s  mill  lot,  and  on  the  south  by  a 
line  drawn  from  a  point  half  way  between  the  nearest  part 
of  the  northern  wall  of  Keefer  mill  and  the  southern  wall 
of  the  said  cotton  factory,  through  east  and  west  to  the 
eastern  and  western  boundary  of  the  said  cotton  factory 
and  premises/' 

Here  then,  we  find  the  line  of  the  southern  boundary 
declared  to  extend  as  the  plaintiff  claims  through  to  the 
western  boundary  and  John  Keefer,  one  of  the  owners  of 
the  Keefer  mill  lot,  is  conveying  the  land  north  of  that  line 
and  declaring  that  "the  cotton  factory  and  premises'' — 
the  hydraulic  lot — are  so  bounded.  At  that  time  the  south 
wall  of  the  cotton  factory  of  which  part  still  remains  was 
about  48  feet  2  inches  north  of  the  Keefer  mill. 

On  26th  March,  1866,  Thomas  C.  Keefer  conveyed  to 
Wm.  W.  Wait  "the  Thorold  cotton  factory  lot  bounded  on 
the  north  by  the  Christy  mill  lot  on  the  south  by  the  Keefer 
mill  lot,  on  the  east  by  the  mill-race,  and  on  the  west  by  the 
Board  of  Works  line."  From  Wait  the  property  passed  by 
the  latter  description  through  several  intermediate  succes- 
sive owners  until  in  1883  the  plaintiff  became  sole  owner. 
He  has  been  operating  the  pulp  mill  thereon  ever  since. 

After  John  Keefer  had  so  drawn  the  boundar}-  line  we 
find  him  with  George  and  Peter  Keefer  conveying  to  James 
Lawson  and  Wm.  0.  Cowan  by  deed  dated  2'lst  September, 
1868,  "  the  property  known  as  the  Keefer  mill  lot "  bounded 
on  the  west  by  the  Board  of  Works  line,  on  the  south  by  the 
land  of  John  Brown,  on  the  east  by  the  mill-race  and  "  on 
the  north  by  a  straight  line  drawn  from  said  race  to  the 
Board  of  Works  line  and  running  midway  between  the  north 
wall  of  the  mill  and  the  south  wall  of  the  main  body  of  the 
building,  north  of  the  said  mill  and  used  as  a  cotton  factory 
together  with  all  the  water  privileges  and  right  of  water 
for  the  use  of  the  said  mill  and  for  running  the  machinery 
of  the  said  mill  ax^quired  by  George  Keefer  deceased,  from 
the  Board  of  Works." 

This  is  the  only  conveyance  under  which  the  defendants 
have  any  claim  and  clearly  it  only  gives  the  land  gouth  of 
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the  boundary  contended  for  by  the  plaintiff,  and  as  there  is 
no  suggestion  of  any  possession  adverse  to  the  plaintiff 
nortli  of  that  line  the  defendants'  claim  to  the  ownership  of 
the  tail-race  is  effectually  disposed  of. 

Lawson  remained  interested  in  the  property  and  ran  the 
factory  till  18  ,  and  subsequently  it  passed  through  vari- 
ous successive  ownerships  till  on  April,  1910,  it  was 
conveyed  to  Herman  M.  Beiger  who  is  said  to  hold  for  the 
defendant  company.  The  conveyance  to  him  states  the 
north  boundary  line  as  going  to  the  Board  of  Works  line 
just  as  in  the  deed  of  1868.  The  water  privileges  and  rights 
are  referred  to  as  being  those  acquired  by  a  previous  mort- 
gagee, the  Quebec  Bank,  but  a  reference  to  the  registrar's 
abstract  does  not  shew  that  they  assumed  to  exceed  those 
acquired  by  Lawson  and  Cowan.  So  that  H.  M.  Reiger  and 
the  defendant  company  on  the  face  of  the  conveyance  had 
direct  notice  of  their  boundary  and  limited  rights. 

Although  it  is  extremely  unlikely  that  the  cotton  factory 
was  originally  built  exactly  the  same  number  of  feet  and 
inches  distant  from  an  established  boundary  line  as  the  grist 
mill  was,  and,  therefore,  it  is  more  than  probable  that  the 
line  half  way  between  the  two  buildings  was  an  arbitrary 
one,  afterwards  established,  nevertheless  it  is  clear  that  before 
either  of  these  two  properties  left  the  Keefer  family  that 
boundary'  between  them  was  definitely  settled  and  known. 
Thomas  C.  Keefer  through  whom  the  plaintiff  claims  had  a 
conveyance  in  1865,  of  one-third  with  that  expressed  bound- 
ary from  John  Keefer  through  whom  the  defendants  sub- 
sequently claim.'  If  the  plaintiff  had  only  that  one-third 
it  would  suffice  to  give  him  a  right  of  action  against  the 
defendants  who  have  no  share  at  all.  But  Thos.  C.  Keefer 
also  had  title  by  the  deed  of  1862  to  ^^a  lot  upon  which  a 
cotton  factory  has  been  erected,"  north  of  the  Keefer  mill 
and  of  Mill  street,  from  teeter  and  George  Keefer,  and  when 
Peter  and  George  and  John  subsequently  convey  to  Lawson 
and  Cowan  "  the  property  known  as  the  Keefer  Mill  lot,'* 
they  expressly  declare  how  that  property  so  known  is 
bounded.  That  conveyance  makes  a  solemn  admission  by  all 
parties  to  it  though  not  an  estoppel  against  them  for  the 
plaintiff.  It  is,  I  think,  perfectly  clear  that  the  plaintiff's 
predecessor  Wait  acquired  the  title  to  all  the  land  north  of 
the  straiglit  line  forming  the  boundary^  and  the  defendants' 
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predecessor  acquired  none  of  it^  but  at  the  most  an  ease- 
ment in  the  tail-race. 

It  is  not  shewn  that  any  one  connected  with  the  Keefer 
mill  has  ever  since  exercised  any  acts  of  ownership  over  the 
tail-race  north  of  the  boundary  or  expended  any  money  or 
labour  upon  it.  On  the  contrary  the  plaintiff  during  his  25 
years  of  ownership  has  deepened,  widened,  straightened,  and 
walled  it,  beside  considerable  expenditure  upon  the  head^ 
race,  which  apparently  would  serve  for  the  benefit  of  both 
properties. 

I  would  therefore  agree  with  the  learned  trial  Judge  that 
the  land  occupied  by  the  tail-race'  north  of  the  boundary  line 
belongs  to  the  plaintiff  subject  to  whatever  easement  the 
defendants  may  be  entitled  to  therein  and  consider  that  the 
appeal  should  be  allowed  in  that  respect. 

Then  as  to  the  extent  of  the  easement.  It  is  unnecessary 
to  consider  what  effect  the  conveyance  by  George,  Peter,  and 
John  Keefer  to  John  6.  Keefer,  had  upon  their  right  to 
send  water  over  the  land  granted  or  released  to  him  and 
thus  derogate  from  their  own  conveyance.  No  doubt  they 
intended  to  retain  the  right  of  discharging  water  to  the  full 
capacity  of  the  existing  mill.  I  do  not  see  that  it  can  be 
said  they  intended  more.  The  will  indeed  only  mentioned 
the  water  privilege  as  granted  by  the  Board  of  Works — ^that 
was  suflScient  (in  1845)  to  work  the  mill  and  all  the  machin- 
ery. And  when  they  conveyed  to  Lawson  and  Cowan,  in 
1868,  they  only  specified  "  all  the  water  privileges  and  right 
of  water,'*  for  the  use  of  the  mill  and  machinery,  '^  acquired 
by  George  Keefer  deceased  from  the  Board  of  Works.'*  No 
doubt  that  might  be  intended  as  only  a  conveyance  of  the 
right  to  free  water  and  to  have  no  bearing  upon  the  right  to 
use  and  discharge  whatever  water  they  could  acquire.  But  I 
am  desiring  to  point  out  that  there  was  no  intimation  in 
any  of  these  documents  of  any  intention  to  reserve  more  than 
the  capacity  at  that  time  of  the  mill.  And  even  if  an  im- 
plied reservation  would  be  allowed  to  as  great  an  »^xtent  as 
an  implied  grant  it  would  go  no  further  than  such  capacity. 
And  neither  they  nor  Lawson  and  Cowan  nor  those  claim- 
ing under  them  would  have  any  right  to  increase  the  burden. 
I  see  no  ground  whatever  for  implying  tenancy  in  common 
or  equal  privileges  in  the  tail-race.  The  utmost,  I  think, 
would  be  the  right  of  reformation  of  the  deeds  of  1862  and 
1865  to  effectuate  if  necessary  an  implied  reservation  to  the 
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extent  mentioned  or  the  circumstances  would  justify  a  pre- 
sumption of  a  lost  grant  to  them  to  the  same  extent. 

Up  till  1883,  Lawson  from  1868  used  only  about  70  horse- 
power for  four  run  of  stones  and  the  machinery.  That 
appears  to  have  been  the  capacity  of  the  mill.  In  1883,  he 
changed  it  to  a  roller  mill,  and  put  in  different  wheels  ftnd 
used  about  100  horse-power.  It  does  not  follow  that  he  used 
more  water  with  the  improved  machinery.  That  seems  to 
have  been  the  only  change,  if  it  was  one,  as  to  quantity  of 
water  before  Beiger  or  the  defendants  acquired  the  property 
in  1910,  and  began  the  manufacture  of  wood  pulp.  They 
applied  to  the  Government  for  permission  to  take  more  water 
from  the  head-race.  They  and  the  canal  authorities  agreed 
to  consider  that  George  Keefer  the  testator  had  been  entitled 
to  water  for  a  maximum  of  100  horse-power,  and  they 
obtained  a  lease  from  the  Grown  which  so  recites  (dated  19th 
April,  1910),  of  suflScient  for  300  additional,  making  400 
horse  power  in  all.  But  they  put  in  new  wheels  and  machin- 
ery of  a  capacity  of  over  600  horse-power  and  have  since 
been  using  admittedly  400  horse-power  and  discharging  the 
increased  quantity  of  water  into  the  tail-race  and  to  provide 
for  this  greater  quantity  they  enlarged  the  openings  for 
intake  and  discharge.  The  400  horse-power  does  not  neces- 
sarily use  four  times  as  much  water  as  Lawson  did,  for  the 
defendants'  wheels  and  machinery  are  more  effective,  but  the 
discharge  is  undoubtedly  much  greater  and  has  raised  the 
water  in  the  tail-race.  It  is  hardly  denied  that  thereby  the 
free  flow  from  the  plaintiff's  mill  and  the  free  working  of  his 
wheels  has  been  interfered  with  to  some  extent. 

Apart  from  any  right  under  the  conveyances  the  defend- 
ants alsa  say  there  has  been  suflBcient  user  to  enable  them 
under  the  Statute  of  Limitations  to  an  easement  for  using 
the  tail-race  on  the  plaintiff's  land.  Lawson  ran  the  mill 
continuously  from  1868  ta  1887.  Apparently  it  had  previ- 
ously been  used  from  1862  to  1868.  From  1887  till  Novem- 
ber, 1888,  it  was  operated  by  one  Spinks.  Then  from 
November,  1888,  till  June,  1890,  during  the  ownership  of 
one  Clark,  it  was  idle  and  no  water  running  from  it.  In 
April,  1892,  it  was  sold  to  one  Fraser,  who  in  1893  mortgaged 
to  the  Quebec  Bank,  by  whom  it  was  conveyed  in  July,  1900, 
t(»  one  Dawson,  wliose  executors  joined  in  the  conveyance 
of  April,  1910,  to  H.  M.  Beiger.  Between  1893  and  1900 
tlic  mill  was  shut  down  for  several  yesirs  and  no  water  pass- 
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ing  through.  Again  it  is  said,  but  not  clearly  proved  to 
have  been  closed  for  several  years  and  up  to  April,  1910,  dur- 
ing the  ownership  of  Dawson,  who  seems  to  have  held  for 
the  Imperial  Artistic  Wood  Turning  Company. 

It  is  evident  that  in  1888,  there  had  been  more  than  20 
years  active  enjoyment  of  the  easement  since  either  1862 
or  1866,  and  that  would  have  been  available  as  a  defence  by 
Spinks,  if  an  action  had  then  been  brought  against  him. 
The -intervals  of  non-user  since  1888  have,  in  no  sense,  been 
interruptions  by  the  plaintiff,  but  were  owing  no  doubt  to 
financial  circumstances  of  the  owners  of  the  mill  for  the 
time  being.  Nor  did  they  occur  with  any  intention  of  extin- 
guishment or  abandonment  of  the  easement.  But  the  Limita- 
tions Act,  10  Edw.  VII.,  cb.  34,  sec.  36,  requires  that  the 
full  period  of  20  years  of  actual  enjoyment  without  interrup- 
tion shall  be  the  pefiod  next  before  the  action  which  was 
begun  in  the  autumn  of  1910.  It  cannot  be  said  that  there 
has  been  enjoyment  ever  since  1890,  for  there  were  several 
years  between  1893  and  1900,  during  which  it  is  proved  there 
was  no  enjoyment  of  the  right.  The  defendants  chen  can- 
not claim  the  benefit  of  the  statute,  though  even  if  they 
could  it  would  not  increase  the  burden  beyond  the  actual 
user  which  did  not  exceed  100  horse  power.  But  they  are 
still  entitFed  to  that  extent  under  tlie  old  easement,  which, 
as,  I  think,  should  be  presumed.  George,  Peter,  and  John 
Keefer,  by  some  agreement  or  grant  were  possessed  of,  and 
which  has  not  been  extinguished  by  mere  non-user  during 
the  intervals  referred  to — but  only  modified  by  the  dam  and 
wall  to  be  referred  to. 

With  regard  to  the  wall  of  the  plaintiff,  removed  by  the 
defendants,  the  facts  appear  to  be  these.  Lawson,  the  owner 
of  the  defendants'  mill,  when  putting  in  new  wheels,  about 
1883,  found  it  necessary  to  raise  the  water  so  as  to  cover  them 
and  prevent  their  burning  out.  He  had  put  in  some  addi-. 
tional  discharge  tubes  and  constructed  a  curved  wall  to  guide 
the  water  therefrom.  That  wall  led  from  the  mill  to  the 
east  side  of  the  tail-race  at  the  boundary.  /To  back  up  the 
water  he  constructed  a  rubble  wall  or  dam  on  his  own  side 
at  the  boundary  from  the  curved  wall  across  the  tail-race. 
The  water  then  flowed  over  that  rubble  dam  and  fell  into  the 
tail-race  on  the  plaintiff's  side.  Originally  the  water  from 
the  plaintiff's  mill  was  discharged  into  the  tail-race.  When 
the  plaintiff  bought  he  found  it  not  going  into  the  tail-race 
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which  emptied  into  the  canal  level  of  lot  23,  but  carried 
across  and  above  the  tail-race  by  a  wooden  flume,  which  ran 
directly  west  and  emptied  into  the  canal  level  of  lock  24, 
which  is  higher  than  lock  23.     This  flume  dated  from  1820 
or  perhaps  a  little  earlier  according  to  the  defendants'  wit- 
ness Qrenville.    In  making  his  improvements  about  1886,  the 
plaintiff  decided  to  dispense  with  the  flume  and  run  the 
water  again  into  the  tail-race  and  to  deepen  the  latter  so 
as  to  give  more  head.    As  the  water  would  run  into  the  tail- 
race  close  to  the  boundar}^  line,  there  would  be  danger  of 
undermining  the  rubble  dam,  which  Lawson  had  built  and 
also  the  banks.     So  he  built  a  stone  wall  on  his  own  side 
of  the  boundary  and  across  the  tail-race  and  in  front  of  it 
a  sloping  apron  or  slide  to  receive  the  force  of  the  water  and 
let  it  flow  off  more  freely,  and  he  also  built  walls  along  the 
sides  of  the  tail-race.     The  wall  across  it  was  lower  than 
Lawson^s  rubble*  wall  over  which  the  water  flowed  upon  and 
over  it  without  interruption.    This  condition  remained  until 
the  defendants  came.    They  wished  to  increase  their  head  of 
water  from  17  or  18  feet  to  about  23  feet,  and  thev  were 
going  to  use  a  different  sort  of  wheel,  and  they  needed  to 
let  off  the  water  at  a  lower  level,  and  so  they  decided  to 
remove  the  rubble  dam  or  make  an  opening  in  it  and  they 
appear  also  to  have  deepened  their  tail-race.     That  would 
still  leave  the  plaintiff's  wall  as  an  obstruction  across  the 
tail-race,  and  without  consulting  him  they  removed  it,  or  at 
least,   the  upper   part  of  it.     Edward   Foley,   one  of  the 
defendant  company,  says  their  mill  as  now  constructed  could 
not  be  run  with  the  wall  there,  and  they  would  have  to  raise 
the  wheels  if  the  wall  be  restored.  Foley  was  at  one  time  the 
plaintiff's  foreman  and  had  in  fact  taken  part  in  building  the 
wall,  and  therefore  knew  it  was  the  plaintiff's.    The  defend- 
ants seem  to  have  acted  in  that  matter  inconsiderately.     It 
must,  I  think,  be  taken  that  Lawson  and  his  successors  in 
title    deliberately   abandoned    their   right   to   discharge   the 
water  at  the  lower  level  below  the  top  of  the  wall  and  assented 
io  the  plaintiff's  right  to  maintain  the  wall  in  that  position 
upon  his  own  property.     It  had  been  there  for  24  years 
before  its  removal.    The  defendants  had  no  right  to  remove 
it.     It  is  not  very  clear  what  would  be  the  cost  of  replacing 
it,  but  $50  would  perhaps  cover  it. 

Then  as  to  the  damages  to  the  plaintiff's  business  already 
incurred.     The  water  is  higher  in  the  tail-race  by  from  6 
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inches  to  14  inches.  That  is.  it  varies  as  much  as  8  inches 
above  the  6  inches.  Foley  says  it  was  usual  for  it  to  vary 
from  3  inches  to  6  inches.  Thus  it  would  appear  there  iS' 
,  a  permanent  increase  of  6  inches,  and  an  increase  of  varia- 
tion as  well.  The  plaintiff  attributes  all  the  undoubted  inter- 
ference with  the  working  of  his  mill,  affecting  not  only 
quantity  but  quality  of  output,  to  this  increase.  But  it  is 
manifest  from  the  evidence  that  there  would  be  two  causes  of 
interference — one  the  lowering  of  water  in  the  head-race  and 
the  other  the  raising  of  it  in  the  taiUrace.  As  already  men- 
tioned the  defendants  enlarged  their  intake  opening  and  thus 
drew  more  water  from  the  head-race.  The  effect  of  this  is 
to  lower  the  water  at  the  intake  of  both  mills.  According  to 
Mr.  J.  C.  Gardner,  C.E.,  whose  evidence  in  this  regard  as 
modified  on  cross-examination  is  not  disputed  by  any  expert 
witness,  this  lowering  of  the  water  would  account  for  the 
greater  part  of  the  plaintiff's  loss  of  power.  'But  the  defend- 
ants are  not  liable  for  taking  whatever  the  Government 
permit  them  to  take  out  of  the  head-race  as  the  plaintiff 
has  no  existing  continuing  lease  or  right  to  any  specified 
quantity.  IJe  is  apparently  only  obtaining  water  at  siif- 
ferance,  having  laid  out  a  good  deal  of  money  upon  the 
head-race  as  well  as  the  tail-race.  For  only  a  fraction  of 
the  loss  in  his  output  can  he  hold  the  defendants  responsible 
by  their  interference  with  the  tail-race.  The  learned  trial 
Judge  was  not  satisfied  that  any  damage  had  been  proved 
therefrom.  The  Divisional  Court  considered  that  $250  would 
compensate  him  for  the  injury  from  September,  1910,  to 
9th  December,  1911.  Although  holding  the  defendants  to 
be  the  owner  of  the  race  they  were  assessing  the  full  damage 
from  increase  of  water.  I  cannot  say  their  assessment  should 
be  disturbed  for  that  period,  but  as,  I  think,  the  operation 
of  the  injunction  against  the  defendants  should  be  stayed 
till  1st  July,  1912,  I  would  assess  the  whole  damage  from 
September,  1910,  up  to  that  time  at  $375,  making  with  $50 
for  the  wall  $425  in  all. 

The  defendants  should  be  restrained  from  discharging 
into  the  tail-race  more  water  than  was  suflBcient  for  develop- 
ment of  100  horse-power  with  the  wheels  previously  in  the 
mill — ^but  the  injunction  to  be  stayed  till  1st  July  next,  to 
enable  them  to  make  any  necessary  alterations. 

Counsel  for  the  plaintiff,  I  understood,  to  lie  willing  to 
allow  even  150  horse-power  with  improved  machinery.  If  so 
that  may  be  so  modified. 


/ 
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The  plaintiflE  should  have  an  opportimity  of  rebuilding 
the  wall  and  apron  or  either  within  two  months  after  the  1st 
July  next,  doing  so  with  all  proper  dispatch,  and  the  defend- 
ants should  be  restrained  from  discharging  water  through 
the  tail-race  during  the  reconstruction  so  as  to  interfere 
therewith. 

The  plaintifiE  should  be  declared  to  be  the  owner  of  the 
tail-race  subject  to  an  easement  in  the  defendants  to  dis- 
charge waters  from  the  mill  at  the  former  height  of  the  plain- 
tiff^s  wall,  not  exceeding  the  quantity  already  mentioned. 

The  defendants  should  pay  the  damages  and  all  costs, 
including  those  of  this  appeal/ 

It  is  to  be  hoped  that  in  any  event  the  parties  with  the 
aid,  perhaps  of  the  canal  authorities,  who  seem  to  have  con- 
trol of  the  situation,  will  be  able  to  come  to  some  sensible 
business  arrangement,  which  will  not  retard  enterprise. 


court  of  appeal. 

March  19th,  1912. 
BULLEN  V.  WILKINSON. 

3  O.  W.  N. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Misdescription — 
Innocent  Mistalce  as  to  Frontage  of  City  Lot — "  About  "  and 
**  More  or  Less" — Purchase  Price  not  Fiwed  per  Foot — Specifio 
Performance — Knowledge  of  Purchaser — Question  of  Title  and 
Conveyance. 

Sutherland,  J.  (19  O.  W.  R.  408,  2  O.  W.  N.  1202),  dismissed 
with  costs  plaintiff's  action  to  enforce  specific  performance  of  an 
agreement  for  sale  of  No.  44  Maitland  street,  Toronto,  for  $4,000  and 
for  an  abatement  of  price  for  four  feet  six  inches  frontage,  being 
part  of  a  lane  over  which  the  defendant  had  only  a  right  of  way. 

DiviBiONAL  Court  held,  20  O.  W.  R.  346.  3  O.  W.  N.  229,  that 
in  view  of  the  position  taken  by  defendant  in  treating  the  case  as  one 
in  which  she  could  not  make  title  to  the  additional  four  feet  odd,  and 
to  her  instructing  her  solicitor  to  return  the  deposit,  that  deposit 
should  now  be  returned  to  plaintiff,  and  in  default  of  such  return  the 
same  should  be  allowed  as  payment  pro  tanto  on  the  costs  of  this 
action  and  appeal.  Appeal  dismissed  with  costs  subject  to  the  above. 
Ck>URT  OF  Appeal  dismissed  the  plaintiff's  appeal  with  costs. 

An  appeal  by  the  plaintiff  from  a  judgment  of  Divisional 
Court,  20  0.  W.  E.  346,  dismissing  his  appeal  from  a  judg- 
ment of  Hon.  Mr.  Justice  Sutherland,  19  0.  W.  E.  408. 
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The  appeal  to  Court  of  Appeal  was  heard  hy  Hon.  Sir 
Chables  Moss,  C.J.O.,  Hon.  Mr.  Justice  Gabbow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith,  and 
Hon.  Mr.  Justice  Magee. 

W.  J.  Elliott,  for  the  plaintiflf,  appellant. 

W.  E.  Raney,  K.C.,  for  the  defendant,  respondent. 

Their  Lordships'  judgment  was  deliverfed  by 

Hon.  Mb,  Justice  Mebedith: — The  plaintiff  is  seeking 
equitable  relief;  for,  in  addition  to  specific  performance  of 
a  contract'  for  the  sale  to  him  of  land,  he  is  insisting  upon 
compensation  for  a  deficiency  in  the  quantity  which,  he  as- 
serts, was  sold  to  him,  so  that,  in  a  sense,  the  Court  has  a 
discretion,  which  it  may  rightly  exercise,  to  refuse  the  relief 
sought,  leaving  him  to  pursue  his  rights  at  law,  if  any  he  has. 

In  one  of  the  cases  very  much  relied  upon  by  Mr.  Elliott 
— Morilock  v.  Butter,  10  Ves.  292 — the  Lord  Chancellor,, 
dealing  with  the  question  involved  in  this  case,  said:  "For 
the  purpose  of  this  jurisdiction,  the  person  contracting  under 
those  circumstances  is  bound  by  the  assertion  of  his  con- 
tract, and,  if  the  vendee  chooses  to  take  as  much  as  he  can 
have,  he  has  a  right  to  that,  and  to  an  abatement;  and  the 
Court  will  not  hear  the  objection,  by  the  vendor,  that  the 
purchaser  cannot  have  the  whole.  But  that  always  turns 
upon  this;  that  it  is,  and  is  intended  to  be,  the  contract  of 
the  vendor.'' 

There  is  little,  if  any,  doubt  about  the  facts  of  the  case. 
The  land  in  question  adjoins  lands  of  the  plaintiff  upon 
which  he  has  built  an  "  apartment  liouse,"  and  upon  which 
he  has  resided  for  some  time;  and  he  is  a  builder  by  trade; 
and  quite  familiar  with  the  land  in  question,  having  had, 
at  one  time,  the  use  of  part  of  it. 

His  contention  is,  that  the  defendant  agreed  to  sell  to 
him  land  having  a  frontage  of  241/2  feet  for  $4,000,  and 
that  she  is  able  to  convey  to  him  only  20  feet,  and  that 
there  should  be  performance  of  the  contract  with  a  propor- 
tionate diminution  in  price. 

The  contract  in  writing  is  to  sell  the  premises  known  as 
No.  44,  having  a  frontage  of  24.6  feet  more  or  less.  The 
"premises"  are  residential  property  the  frontage  of  t\'hich 
is  20  feet,  with  a  right  of  way  over  an  additional  adjoining 
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t  feet;  and  the  residential  building  covers  the  whole  20 
feet  frontage. 

That  the  plaintiff  knew  that  the  whole  frontage  over 
which  the  defendant  had  ownership  rights  was  not  abso- 
lutely hers,  that  she  had  a  right  of  way  only  over  part  of  it, 
is  made  very  plain;  that  the  plaintiff  was  more  than  oijce 
made  aware  of  the  fact  is  well  proved,  and  indeed  is  admit- 
ted by  him;  it  would  be  exceedingly  improbable  that  he 
would  not  have  become  aware  of  it,  if  he  had  not  been  told. 
So  too  would  it  be  that  he  did  not  know  pretty  nearly  the 
frontage  of  the  building:  he  admits  that  he  thought  it  was 
between  19  and  20  feet  and  that  the  way  was  "  about  9  feet, 
between  9  and  10  feet.'^ 

Some  time  before  buying,  he  had  gone  to  a  land  agent, 
through  whom  some  earlier  transactions  respecting  the  land 
had  taken  place,  and  sought  from  him  information  as  to  the 
property  with  a  view  to  buying,  when,  having  no  better 
meana  at  hand,  of  finding  its  dimensions,  the  land  agent 
shewed  him  the  dimensions  as  given  in  "  an  old  assessment," 
and  at  the  same  time  told  him  ^^  that  he  was  not  sure  whether 
the  plaintiff' owned  the  land  or  half  of  it,  or  had  a  right  of 
way  over  it." 

The  plaintiff  and  the  other  land  agent,  through  whom  the 
sale  was  made,  differ  as  to  the  manner  in  which  the  dimen- 
sions of  the  frontage  came  to  be  set  out  in  the  agreement. 
The  plaintiff  testi^d  that  there  was  no  particular  discus- 
sion on  the  subject,  and  that  the  land  agent  put  them  down. 
The  land  agent  testified  that  the  plaintiff  said  he  wanted 
to  know  the  frontage  and  said  he  would  not  buy  unless  he 
knew  what  he  was  buying,  and  so  they  were  inserted.  He 
says  this  took  place  at  the  time  the  agreement  was  signed, 
which  seems  to  b^  inconsistent  with  other  parts  of  his  testi- 
mony as  to  wli#fl,  how,  and  why  he  obtained  from  the  defend- 
ant the  dimensions,  but  that  is  not  very  material  except  as 
shewing  that  care  must  be  taken  in  accepting  everything  as 
a  fact  that  is  sworn  to,  because  of  memory's  defects,  to  which 
all  art  more  or  less  subject. 

It  was,  doubtless,  better  for  the  plaintiff  to  assert  that 
it  was  not  upon  his  insistence  that  24  feet  and  6  inches 
frontage  was  inserted  in  the  agreement  without  mentioning 
in  any  way  the  way  or  any  rights  over  it,  for  that  might 
look  like  getting  the  defendant  into  a  trap  to  agree  to  sell 
more  than  she  had,  when  it  is  manifest  that  she  was  really 
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only  agreeing  to  sell  that  which  she  actually  had,  and  which 
tliey  both  knew  she  had  and  occupied  and  used:  which  fact 
doubtless  accounts  for  the  careless  way  in  which  the  dimen- 
sions were  obtained,  from  the  municipal  assessor's  returns 
only,  when  accuracy  might  so  easily  have  been  attained. 

Whether  in  strictness  an  agreement  to  sell  premises 
known  as  street  number  44,  having  a  frontage  of  24  feet  6 
inches  more  or  less  would  ordinarily  bind  the  seller  to  con- 
vey at  least  24  feet,  need  not  be  considered,  because  there  is 
a  good  deal  more  in  the  case  than  that ;  there  is  the.  knowl- 
edge of  the  plaintiff  that  part  of  the  defendant's  right  com- 
prised a  common  way,  and  that  No.  44  comprised  only  20 
feet  in  addition  to  the  right  of  way,  and  that  that  was  what 
she  was  selling;  and,  in  addition  to  that,  there  is  no  evi- 
dence that  the  20^  feet,  with  the  right  of  way,  is  not  worth 
quite  as  much  as  24  feet  without  any  such  right,  and,  if 
ii  be,  there  is  no  right  to  compensation. 

I  am,  therefore,  of  opinion  that  this  is  not  a  case  in 
which  the  plaintiff  is  entitled  to  a  judgment  such  as  he 
seeks  in  this  action,  and  that,  therefore,  the  dismissal  of  it. 
should  not  be  disturbed.  Nor  can  I  think  that  he  is  entitled  v 
now  entirely  to  change  his  position  and- demand  specific  per- 
formance, a  thing  which  he  might  have  had,  but  would  not ; 
it  may  be  that  if,  in  this  action,  he  had  claimed  such  relief 
in  the  event  of  failing  to  get  the  greater — in  the  alternative 
— he  might  have  it;  but  as  it  is,  and- under  all  the  cir- 
cumstances, it  should,  I  think,  now  be  refused.  In  a  sale 
of  residential  property,  promptitude  is  generally  essential.  ' 

I  would  dismiss  the  appeal. 


court  of  appeal. 

March  20th,  1912. 

NELLES  V.  HESSELTINE. 
3  O.  W.  N. 

Appeal — To  f^upremc  Court  of  Canada — From  Court  of  Appeal — 
Application  for  Leave  —  Non-appealahle  Case  —  Supreme  Court 
Act,  8.  71. 

Moss.  C..T.O.,  held,  that  leave  to  appeal  from  a  judgment  of  Court 
of  Appeal  (11  O.  W.  R!  1062).  could  not  be  granted  by  a  Judge  of 
the  Court  of  Appeal  under  s.  71  of  Supreme  Court  Act  as  that  section 
confers  no  power  to  grant  leave  to  appeal  in  a  non-appealable  case 
or  for  taking  any  other  step  in  the  matter. 

Supreme  Court  of  Canada  previously  refused  leave  to  appeal. 
See  21  O.  W.  H.  201. 
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An  application  on  behalf  of  the  defendants  The  Wind- 
sor, Essex  and  Lake  Shore  Bapid  Railway  Company  for  an 
order  allowing  in  terms  of  section  71  of.  the  Supreme  Court 
Act,  an  appeal  from  a  judgment  pronounced  by  this  Court 
in  this  action  on  the  21st  of  April,  1908,  reported  11  0.  W. 
B.  1062. 

■ 

M.  Wilson,  K.C.,  and  A.  H.  P.  Lefroy,  K.C.,  for  the 
defendants'  motion. 

C.  J.  Holman,  K.C.,  for  the  plaintiff,  contra. 

Hon.  Sir  Chas.  Moss,  C. J.O.  : — Several  directions  were 
asked  for  in  the  notice  of  the  application  but  it  is  quite 
apparent  that  the  only  matter  which  I  can  entertain  is  that 
made  under  sec!  71.  The  other  matters  could  only  be  dealt 
with  by  the  Supreme  Court  or  a  Judge  of  that  Court. 

I  have  read  the  numerous  aflSdavits  and  other  papers 
forming  the  material  on  which  the  motion  is  supported  and 
opposed  including  the  opinions  of  the  Begistrar  of  the 
Supreme  Court  upon  the  motion  heretofore  made  on  behalf 
of  the  applicants  to  affirm  the  jurisdiction  of  the  Supreme 
Court  to  entertain  an  appeal  from  the  judgment  in  question 
and  of  Mr.  Justice  Idington  speaking  for  the  Supreme  Court 
in  affirming  the  Registrar,  reported  21  0.  W.  B.  201. 

I  am  fully  sensible  of  the  unfortunate  situation  which 
the  applicants  seem  to  occupy  at  present  of  not  having  ever 
had  an  opportunity  afforded  them  of  appealing  from  the 
judgment  in  question  to  the  Supreme  Court  owing  to  the 
form  of  the  judgment  and  the  view  taken  by  the  Supreme 
Court  as  to  its  jurisdiction  to  entertain  an  appeal  in  such  a 
case.  Upon  the  application  to  the  Begistrar  of  that  Court 
to  affirm  jurisdiction  he  expressly  held  that  there  was  no 
jurisdiction  because  the  appeal  had  not  been  brought  within 
60  days  and  determined  nothing  as  to  the  point  of  the  judg- 
ment not  being  a  final  judgment.  But  it  is  impossible  not 
to  see  from  the  references  to  the  cases  of  Clark  v.  Goodally 
44  S.  C.  B.  284,  and  Crown  Life  v.  Skinner,  44  S.  C.  B.  616, 
what  the  opinion  of  the  Court  was  on  the  point. 

Besides  the  chief  ground  upon  which  the  applicants  rest 
their  present  application  and  excuse  their  delay  is  that  the 
judgment  not  being  final,  judgment  was  not  appealable  to 
the  Supreme  Court  upon  or  after  its  being  pronounced  by 
this  Court. 
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And  iji  view  of  the  several  decisions  on  the  point  found  , 
in  the  Supreme  Court  reports  which  I  have  again  read  and 
considered  it  does  riot  seem  open  to  question  that  the  judg-  ^ 
ment  of  the  21st  of  April,  1908,  falls  within  the  proscribed 
category   of   non-final   and   therefore  non  appealable  judg- 
ments. 

The  result  is  that  as  I  have  said  the  applicants  have  been 
placed  in  an  unfortunate  position  seemingly  without  any 
special  fault  on  their  part.  On  the  other  hand  the  plaintiffs 
are  equally  blameless  and  undoubtedly  ujpon  the  faith  of 
the  judgment  have  incurred  large  expense  in  and  about  the 
conduct  of  a  reference  which  on  the  applicants'  contention 
was  based  on  an  erroneous  view  of  their  liability. 

The  difficulty  and  I  think  an  insuperable  one'  that  I 
find  in  the  way  of  relief  upon  this  application  is  that  the 
case  is  not  one  to  which  sec.  71  applies  and  that  I  am  with- 
out power  to  do  what  is  asked.  That  section  only  enables 
a  Judge  of  the  Court  appealed  from  to  allow  an  appeal 
under  special  circumstances  although  it  was  not  brought 
within  the  prescribed  time  which  if  this  were  an  appealable 
case  would  be  within  60  days.  The  expression  "  allow  an 
appeal ''  has  been  interpreted  as  meaning  only  that  a  Judge 
may  settle  the  case  and  approve  the  security:  per  Strong,  J., 
in  Vaughan  v,  Richardson,  17  S.  C.  R.  703.  See  also  News 
Printing  Co.  v.  Macrae,  26  S.  C.  R.  691  at  701. 

But  as  the  context  shews  the  "  appeal "  to  be  allowed 
and  the  case  to  be  settled  and  the  security  to  be  approved 
plainly  refer  to  an  appealable  case,  one  that  but  for  the 
lapse  of  time  could  have  been  appealed  to  the  Supreme 
Court  as  of  course.  The  single  power  given  to  the  Court 
or  Jndge  appealed  from  is  to  remove  in  sucli-a  case  the  diffi- 
culty occasioned  by  the  failure  to  carry  an  appeal  to  the 
Supreme  Court  within  the  prescribed  time.  Tt  confers  no 
power  to  grant  leave  to  appeal  in  a  non-appealable  cascor 
for  taking  any  other  i?tep  in  the  matter. 

I  am  unable,  therefore,  to  see  my  way  to  making  any 
order  or  to  giving  any  direction  as  to  security  or  otherwise 
as  asked. 

The  motion  must  be  dismissed  and  the  plaintiffs  are 
entitled  to  their  costs. 
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court  of  appeal. 

March  19th,  1912. 
BEX  V.  GORDON  S.  WRIGHT. 

3  O.  W.  N.         ;        O.  L.  R.         ;      Can.  Cr.  Cas. 

Criminal  Law — Canada  Shipping  Act — Fraudulent  Use  of  Certificate 
of  Service — To  Obtain  Certificate  of  Competency — Crown  Case 
Reserved — Acquittal  Sustained  by  Court  of  Appeal, 

Defendant  was  acquitted  on  a  charge  of  having  on  March  12th, 
1910,  at  the  city  of  Windsor,  fraudulently  made  use  of  a  certificate  of 
service  to  which  he  was  ifot  justly  entitled,  contrary  to  the  Canada 
Shipping  Act,  and  that  at  the  time  and  place  aforesaid  he  did  make 
a  false  representation  for  the  purpose  of  obtaining  for  himself  a  certi- 
ficate of  competency,  contrary  to  the  Canada  Shipping  Act,  but  at  the 
solicitation  of  the  Crown,  Judge  Winchester  granted  a  reserved  case 
on  the  questions:  (1)  Was  I  right  in  holding  that  the  Use  made  by 
defendant  of  the  document  was  not  an  offence  under  the  first  count? 
(2)  Upon  the  evidence,  was  I  right  in  law  in  holding  that  the  defend- 
ant did  not  make  such  a  false  representation  as  to  constitute  an 
offence  under  the  second  count? 

Court  of  Appeal  answered  both  questions  in  favour  of  the  de- 
fendant and  sustained  the  acquittal. 

Case  stated  by  His  Honour  Judge  Winchester, 
Senior  Judge  of  York  county,  for  the  opinion  of  the  Court 
of  Appeal.  y 

The  defendant  was  committed  for  trial  by  the  Police 
Magistrate  of  Toronto  upon  charges  preferred  against  him 
in  the  Police  Court,  and  being  in  close  custody  duly  elected 
to  be  tried  by  a  Judge  without  a  jury  pursuant  to  the  pro- 
visions of  the  Criminal  Code  in  that  behalf. 

He  was  thereupon  tried  by  His  Honour  Judge  Win- 
chester, Senior  Judge  of  the  county  of  York  presiding  in 
the  County  Court  Judges  Criminal  Court,  upon  a  charge 
sheet  containing  two  counts;  first,  that  he  fraudulently 
made  use  of  a  certificate  of  service  to  which  he  was  not 
justly  entitled  contrary  to  the  Canada  Shipping  Act  R.  S. 
C.  (1906),  ch.  113,  and  secondly,  that  he  made  a  false  repre- 
sentation for  the  purpose  of  obtaining  for  himself  a  certifi- 
cate of  competency  contrary  to  the  Canada  Shipping  Act. 
The  date  of  the  .commission  of  the  alleged  offences  was 
stated  to  have  been  the  12th  of  March,  1910. 

The  learned  Judge  found  the  defendant  not  guilty  of 
either  of  the  offences  charged,  but,  at  the  request  of  the 
Crown  counsel,  stated  a  case  under  the  provisions  of  the 
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Criminal  Code  in  that  behalf  reserving  two  questions,  viz.: 
"  1st.  Upon  the  evidence  was  I  right  in  holding  that  the 
use  made  by  the  defendant  of  the  document  which  he  pre- 
sented to  the  examiner  of  masters  and  mates  at  Windsor 
was  not  an  offence  under  the  first  count  above  set  out? 

2nd.  TJpon  the  evidence  was  I  right  in  law  in  holding 
that  the  defendant  did  not  make  such  a  false  representa- 
tion as  to  constitute  an  offence  under  the  second  count  above 
'set  out  r 

These  charges  were  laid  under  section  123  of  the  Canada 
Shipping  Act,  the  first  charge  having  relation  to  sub-head 
(d)  and  the  second  to  sub-head  (a).  The  effect  of  these  is 
to  declare  guilty  of  an  indictable  offence  any  person  who — 
(a)  makes,  procures  to  be  made  or  assists  in  making  any 
false  representation  for  the  purpose  of  obtaining  for  him- 
self or  for  any  other  person  any  certificate  of  competency 
or  of  service  or,  (d)  fraudulently  makes  use  of  any  such  cer- 
tificate which  is  forged,  altered,  cancelled  or  suspended  or 
to  which  he  is  not  justly  entitled. 

ft 

The  case  before  the  Court  of.  Appeal  was  heard  by  Hon. 
Sir  Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

J,  Jennings  and  H.  C.  Macdonald,  for  the  Crown. 
H.  H.  Dewart,  K.C,  for  the  defendant. 

Hon.  Sir  Chas.  Moss,  C.J.O. : — ^It  would  have  been 
more  convenient  if  the  order  in  which  the  counts  are  set  out 
in  the  cliarge  sheet  had  been  reversed  so  as  to  correspond 
with  the  order  of  the  sub-heads  of  section  12*3  under  which 
they  are  framed.  And  inasmuch  as  the  second  count 
charges  a  violation  of  the  provisions  of  sub-head  (a)  it  is 
convenient  to  consider  it  first  and  to  deal  with  the  first 
count  last. 

The  defendant,  a  sailor  on  the  inland  waters  of  Canada 
and  the  holder  of  a  certificate  of  competency  to  act  as  mate 
on  a  ship  trading  on  the  inland  waters  of  Canada,  made 
application  to  Mr.  W.  F.  McGregor  the  Official  Examiner 
at  Windsor  for  the  Department  of  Marine  &  Fisheries,  to 
be  examined  for  a  certificate  of  competency  as  master  of  a 
passenger  steamer  on  inland  waters.  A  printed  form  of 
application  issued  by  the  department  was  furnished  him  by 
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the  examiner  who  filled  in  some  of  the  particulars.  The 
defendant  filled  in  the  remainder,  signed  it  and  returned  it 
to  the  examiner  on  the  12th  of  March,  1910. 

Accompanying  the  application  were  three  other  docu- 
ments (a)  a  certificate  of  discharge  for  seamen  according 
to  Form  ^^K."  in  the  schedule  to  the  act  signed  by  the 
master  of  the  steamer  "  Iroquois  '^  stating  among  other 
particulars  the  following: — 

Capacity.  Date  of  Entry.  Date  of  Discharge. 

First  Mate.  April  25th,  1908.  December  8th,  1908 

(b)  A  testimonial  dated  December  9th,  1909,  signed  by 
the  master  of  the  "  S.S.  W.  D.  Matthews,''  stating  that  the 
defendant  was  second  mate  on  the  "  W.  D.  Matthews  "  from 
April  26th  to  August  14th,  and  first  mate  from  August 
•15th  to  December  9th,  1909;  (c)  a  testimonial  dated  March 
8th,  1910,  signed  by  the  master  of  "  S.S.  Stormont ''  stating 
that  he  knew  the  defendant  for  the  past  few  years  as  2nd 
mate  of  the  steamer  ^* Algonquin ''  and  as  mate  of  "Iro- 
quois'' and  ^'Matthews."  All  these  documents  give  him 
a  good  character  for  ability,  conduct,  sobriety,  trustworthi- 
ness and  competence.  In  setting  out  in  the  application  the 
particulars  of  testimonials  of  service  he  gave  the  following: 

Date  of  Date  of  Time  in 

Ship's  Name.     Rank.      Commencement. Termination,     such  Ship. 

I.Iroquois.     Mate.  April  25/08.       Dec.  8/08.    7mos.  ISdays. 

2,  W.  D. 

Matthews.  2nd  Mate.     April  26/09.        Aug.  14/09.  8  mos.  18  days. 

3.  *'  Mate.  Aug.  16/09.        Dec.  9/09.     8  mos.  24  days. 

The  defendant  was  duly  examined  by  the  examiner  as 
required  by  the  Shipping  Act  and  obtained  a  certificate  of 
competence  as  a  master.  The  charge  against  him  on  the 
second  count  is  that  in  the  application  and  papers  produced 
by  him  he  made  a  false  representation  for  the  purpose  of 
obtaining  the  certificate.  The  gravamen  of  the  charge  is 
that  he  represented  that  he  had  served  as  mate  for  a  year 
when  in  fact  he  had  not  served  for  that  length  of  time,  and 
that  he  made  the  representation  knowing  it  to  be  false  and 
for  the  purpose  of  deceiving  the  department  into  granting 
him  a  certificate  of  competency.  The  learned  Judge  who 
heard  the  testimony  of  the  witnesses  including  that  of  the 
examiner  and  of  the  defendant,  completely  exonerated  the 
latter  from  the  charge  of  fraudulently  or  knowingly  making 
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any  la\se  representations  «"^  "P^"  *'^^  ^^^^^  evidence  he 
vras  iwstifted  in.  comin^^  ^^  ^^^^^  conclusion.  There  is  no 
douU  that  in  one  sense  the  statement  in  the  certificate  of 
discharge  as  to  the  capacity  on  which  the  defendant  served 
on  the  ''Iroquois  "  is  not  strictly  correct.  It  represents 
the  defendant  as  serving  as  first  mate  during  the  whole 
season  of  1908  whereas  during  the  greater  portion  of  the 
time  he  was  serving  in  the  capacity  of  second  mate.  But 
at  the  time  the  discharge  was  given  and  for  some  time 
hefore,  he  was  the  first  mate  of  the  '^  Iroquois.''  According 
to.  a  literal  construction  of  the  Shipping  Act  only  one 
officer  known  as  a  mate  is  recognised  on  inland  vessels. 
But  as  the  evidence  shews  and  the  learned  Judge  found,  in 
actual  practice  there  are  officers  serving  under  and  next  to 
mates  who  are  called  second  mates  or  probahly  in  the  pas- 
senger steamers  second  officers  as  distinguished  from  mates, 
or  first  officers.  These  persons  not  infrequently  perform 
the  duties  or  some  of  the  duties  of  the  mate  or  first  officer. 
This  appears  to  have  been  recognised  by  the  examiner  who 
testified  that  if  the  certificate  had  shewn  the  period  of 
service  on  the  **  Iroquois  "  to  be  partly  as  first  mate  and 
partly  as  second  mate  but  covering  the  period  *  stated,  he 
would  have  accepted  it.  It  is  to  be  borne  in  mind  also  that 
before  shipping  on  the  "  Iroquois  '^  for  the  season  of  1908 
the  defendant  had  obtained  and  was  the  holder  of  a  certifi- 
cate of  competence  as  mate  so  that  during  that  season  he 
was  actually  qualified  to  perform  and  to  a  considerable 
extent  throughout  the  season  did  perform  the  duties  pf  a 
mate.  The  defendant  who  seems  to  have  given  his  testi- 
mony in  a  fair  and  straightforward  manner  swore  that  the 
certificate  of  discharge  was  drawn  up,  signed  and  handed  to 
him  by  the  master  of  the  Iroquois  without  any  request 
or  suggestion  as  to  its  contents,  that  when  he  read  it  he  saw 
it  was  incorrect  because  he  was  not  first  mate  all  the  time 
but  he  did  not  know  that  there  was  only  one  person  recog- 
nised under  the  law  in  Canada  on  the  inland  waters  as 
mate,  in  other  words  none  but  first  mate  and  that  he  con- 
5  sidered  that  second  mates'  service  under  a  certificate  of  com- 

petency as  mate  counted.     In  this  view  he  appears  to  be 
supported  by  the  examiner. 

Upon  all  the  facts  the  learned  Judge  found  that  the 
defendant  was  not  guilty  of  falsely  intending  to  misrepre- 
sent the  facts  and  that  there  was  no  intent  on  his  part  to 
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make  use  of  the  certificate  of  discharge  as  a  false  represen- 
tation. 

It  is  of  course  a  matter  of  public  importance  and  concern 
that  ^  there  should  be  no  evasion  of  the  provisions  of  the 
Shipping  Act  in  regard  to  any  of  its  particulars  and 
especially  so  in  regard  to  the  competency  and  skill  of  those 
to  whom  this  safety  of  lives  and  property  are  entrusted  and 
that  where  wilful  fraud  and  misrepresentation  are  proved 
to  have  been  practised,  punishment  should  follow. 

But  where,  as  here,  even  the  examiner  to  whose  judg- 
ment the  question  of  proper  service  was  committed  by  the 
department  was  unable  to  see  any  infraction  of  the  law  in 
what  was  done  in  this  case  it  could  hardly  be  expected  that 
the  learned  Joidge  would  decide  otherwise  than  he  did. 

The  second  question  should  therefore  be  answered  in 
the  aifirmative. 

The  first  question  is  readily  answered.  The  first  count 
•  charges  the  defendant  with  fraudulently  making  use  of  a 
certificate  of  service  to  which  he  was  not  justly  entitled,  and 
is  laid  under  sub-head  (d)  of  section  123.  The  certificate 
there  referred  to  is  plainly  either  the  certificate  of  com- 
petency or  of  service  referred  to  in  sub-head  (a). 

The  certificate  of  discharge  under  sec.  176  form  K.  is 
an  entirely  different  document  from  the  certificate  of  ser- 
vice  referred  to  in  sub-head  (a)  of  sec.  123. 

The  certificate  of  competency  there  spoken  of  is  plainly 
the  document  provided  for  by  sees.  82-84  inclusive  and  the 
connection  renders  it  equally  plain  that  the  certificate  of 
service  spoken  of  is  the  document  provided  for  by  sections 
85-91  inclusive. 

It  is  against  fraudulent  use  of  "  such  certificate  "  that 
sub-head  (d)  is  directed.  The  production  to  the  examiner 
of  the  certificate  of  discharge  was  therefore  no  offence 
against  this  provision  of  the  Shipping  Act  and  there  was  no 
proof  of  the  first  count  in  the  charge  sheet. 

The  first  question  should  also  be  answered  in  the  affirm- 
ative. 

Hon.  Mr.  Justice  Maclaren: — I  agree. 

Hon.  Mr.  Justice  Meredith  : — Among  things  manifest 
in  this  case  are  these :  that  tlie  defendant  obtained  a  master's 
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certificate  to  which  he  was  not  entitled,  and  that  he  obtained 
it  upon  untrue  statements  in  writing  given  by  liim  for  the 
purpose  of  obtaining  such  a  certificate. 

According  to  the  evidence,  and  as  it  is  admitted  on  all 
hands,  service,  by  an  applicant  for  a  master's  certificate,  on 
inland  waters,  as  mate  for  twelve  months  is*  a  necessary 
qualification^ 

The  defendant  had  never  so  served  except  for  a  period  of 
about  five  months. 

In  one  of  his  application  papers — the  principal  one — 
in  the  proper  column  he  set  out  his  services  as  follows: — 

Mate  April  25/08  to  December  8/08; 
2nd.     ''        ''    26/09  to  August  14/09;  and 
"  Aug.  4/09  to  December  9/09. 

The  first  of  these  statements  was  untrue,  and  of  course 
untrue  to  his  knowledge;  the  truth  was,  that  in  this  period 
he  had  served  as  mate  for  only  about  six  weeks  and  as 
second  mate  for  the  rest  of  the  time. 

In  his  certificate  of  discharge  in  respect  of  that  service 
he  is  described  as  first  mate  and  his  date  of  entry  and  date 
of  discharge  are  said  to  have  been  April  25th,  1908,  and 
December  8th,  1908;  in  truth  he  had  been  mate  for  only 
about  six  weeks  between  those  dates;  the  rest  of  the  time 
he  had  been  only  second  mate. 

Notwithstanding  a  misplaced  attempt  on  the  part  of 
counsel  for  him  to  prevent  it,  the  defendant  very  fully 
admitted  that  he  knew  this  was  wrong  and  yet  he  used  it 
as  evidence  of  his  service  as  mate  in  his  application  for  his 
master's  certificate,  which  application  but  for  such  false 
statement,  together  with  the  others  I  have  mentioned, 
would  never  have  been  granted.  These  are  his  words  in 
making  that  admission: — 

^  Q.  Now,  in  regard  to  this  certificate  shewing  the  time 
that  you  perved  on  the  ^  Iroquois,'  the  length  of  service 
on  that  boat,  how  was  it  that  that  did  not  have  anything  in 
there  about  second  mate?  A.  I  cannot  say  as  to  that; 
Captain   Stinson   wrote  that   out. 

"  Q.  Did  you  request  him  not  to  make  any  reference  to 
second  mate?     A.  No,  I  did  not  say  anything  about  it. 

^^  Q.  Of  course  you  knew  the  moment  you  got  it  and  saw 
it  it  was  incorrect?     A.  I  may  have. 

"  Q.  Did  not  you  ? 
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Mr.  Dewart:  We  do  not  admit  it  is  incorrect  now. 

Mr.  Monahan :  Kindly  do  not  assist  him. 

Mr.  Monahan :  Q.  You  knew  when  you  saw  it  that  it  was 
incorrect;  you  knew  the  moment  you  read  it  that  it  was 
incorrect,  did  not  you?  A.  Why  certainly,  I  was  not  first 
mate  all  the  time.'^ 

Xo  such  officer  as  a  second  mate  is  known  to  the  law 
contained  in  the  Canada  Shipping  Act  in  inland  waters; 
the  officer  commonly  known  as  second  mate  in  vessels  in 
such  waters  is  not;  and  does  not  perform  the  same  duties 
as,  a  mate;  service  as  second  mate  does  not  qualify  for 
master;  and  it  seems  to  me  to  be  very  little  better  than  a 
pretence  to  assert  that  it  does. 

But,  in  order  to  convict,  it  was  necessary  to  find  that  the 
false  statements  made  by  the  defendant  were  made  fraudu- 
lently; and  in  that  he  found  a  loop-hole  of  escape.  A  local 
examiner  of  applicants  testified,  in  a  very  unsatisfactory 
manner,  that  he  thought  service  as  second  mate  counted; 
in  regard  to  that  it  is  fair  to  say  that,  if  the  man  really 
believed  it,  he  was  an  incompetent  officer,  whilst  if  untrue 
he  was  unfit  for  any  public  office;  and  in  either  case  the 
public  interests  required  better  men.  The  defendant  him- 
self testified  previously  that  he  believed  such  service  to  be 
sufficient,  a  thing  hard  to  make  tally  with  his  written  state- 
ment shewing  service  as  mate  for  over  eleven  months  and  as 
second  mate  for  a  shorter  period;  making,  himself,  a  distinc- 
tion between  the  two  officers,  as  anyone  at  all  familiar  with 
their  respective  duties  would.  But  this  was  a  question  of 
fact,  from  a  finding  upon  which  there  is  no  appeal. 

As  the  public  interests  require  competent  masters  of 
vessel,  and  as  life  and  property  are  often  dependent  upon 
their  fitness  for  the  office,  it  is  to  be  hoped  that  such  laxity 
in  local  examinations  as  this  case  discloses  is  of  very  infre- 
quent occurrence;  and  that  when  discovered  there  is  no 
delay  in  applying  the  proper  correction. 

But  the  defendant,  by  reason  of  the  finding  of  fact  excul- 
pating him  from  a  guilty  knowledge  of  the  wrong  which  he 
perpetrated,  must  go  free  of  the  criminal  law,  however  he 
may  fare  elsewhere. 

Hon.  !Mb.  Justice  Magee  : — I  fully  agree  that  the  ques- 
tions should  both  be  answered  in  the  affirmative,  and  for 
the  reasons  given,  but  I  may  also  say  that  I  have  been  unable 
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to  find  anything  in  the  Canada  Shipping  Act,  or  the  Regula- 
tion thereunder,  to  indicate  that  for  the  purpose  of  obtain- 
ing a  certificate  of  competency  as  master  for  inland  water 
service  in  the  capacity  of  second  mate  by  a  person  bavins:  a 
certificate  of  competency  as  mate  is  not  as  effective  as  ser- 
vice in  the  capacity  of  first  mate.  It  is  well  known  tliat  vessds 
on  our  inland  waters  have  first  and  second  mates,  and  as  put 
by  the  learned  trial  Judge:  *'They  all  use  first  and  second 
mates  to  cover  the  word  mate.  One  mate  gets  more  money 
and  does  possibly  a  little  more  work  and  has  greater  respon- 
sibilities than  the  other,  but  they  do  pretty  much  the  same 
work  at  times.  At  times  they  do  exactly  the  same  work  and 
get  their  qualifications  in  that  way.'' 

For  inland  waters  tlier^  is  only  the  one  grade  of  com- 
petency for  the  position  of  mate. 

For  sea-going  ships  the  Act  does  not  require  the  same 
qualifications  for  second  mates  as  for  first  mates,  and  by 
sec.  82  the  Minister  may  grant  the  certificate  of  competency 
to  act  "  as  master  or  as  first  or  second  mate  of  a  sea-going 
ship,  or  as  master  or  mate  of  a  ship  trading  on  the  inland 
waters."  But  this  lower  grade  of  certificate  is  not  permitted 
for  the  inland  waters.  There,  if  a  man  has  a  certificate  of 
competency  as  mate  it  shews  that  he  is  fitted  to  be  mate  of 
any  grade,  first  or  second.  Under  the  regulations,  he  must 
be  19  years  of  age,  whereas  a  second  mate  of  a  sea-going 
vessel  need  only  be  17  years  old,  and  a  first  mate  19  years. 
A  certificate  of  competency  as  master  of  a  sea-going  ship 
can  be  obtained  without  service  as  first  mate  at  all,  on  2^ 
years  service  as  second  mate,  if  during  the  last  12  months 
*'  a  first  mate's  certificate "  of  competency  was  lield.  0.  C. 
12/6/89  Dept.  Marine  ch.  78,  sec.  20.  The  terms  of  service 
required  for  inland  waters  are  in  all  cases  less  than  for  the 
sea.  Under  the  Regulations  a  master  for  inland  waters 
must  have  been  at  sea  or  on  inland  waters  at  least  tliree 
vears  "  one  of  w])ich  he  must  have  been  as  mate  and  with  a 
]]iate's  oertificate/'  0.  C.  1889,  sec.  08.  I  do  not  s(^  any- 
thing to  indicate  that  the  regulations  were  intended  to 
ignore  the  existence  of  the  well-known  fact  that  on  inland 
waters  all  mates  were  not  first  mates,  and  that  there  were 
two  grades,  or  to  require  that  a  lake  captain  must  have  served 
as  first  mate  when  a  sea  captain  need  not.  That  the  word 
*'  mate  "  in  the  regulations  includes  second  mates  is,  I  think, 
manifest  from  Rule  46,  among  the  Rules  for  estimating  ser- 
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vice.  Thereby  "  Service  as  apprentice  seaman,  boatswain, 
wheelsman,  mate,  or  master  will  be  accepted  as  qualifying 
for  examination/^  By  Rule  52 :  "  Maters  service  to  be  recog- 
nized as  such  must  ...  be  performed  with  the  requisite 
mate's  certificate."  This  ensures  the  equal  competency  of 
both  first  and  second  mates,  if  they  wish  to  become  master. 
At  all  events  this  defendant  should  not  be  convicted  for 
holding  the  same  view  as  the  examiner  took,  and  the  chief 
examiner  apparently  took,  especially  when  a  contrary  inten- 
tion on  the  part  of  the  department  whose  certificate  was 
granted  to  him  is  diflBcult  to  be  assured  of. 


Master  in  Chambers.  March  19th,  1912. 

MEYER  V.   CLARKE. 

Discovery — Action  for  Libel — Defetice  Qualified  Privilege — Refusal 
of  Defendant  to  Answer  Questions — Motion  hy  Plaintiff  for  Order 
Requiring  Reattendaace, 

Master  in  Chambers  held  that  the  questions  asked  should  be 
answered,  as  they  tend  to  prove  malice  in  law  and  displace  the  sn*ound 
of  privilege.  Defendant  should  attend  again  at  his  own  expense  and 
make  answers  to  these  questions.  Costs  of  motion  to  plaintiff  in 
any  event. 

Action  for  libel.  Defendant  justified  and  pleaded  quali- 
fied privilege.  Defendant  was  asked  some  questions  he 
refused  to  answer.  Motion  was  then  made  by  the  plaintiff 
for  an  order  requiring  him  to  reattend  and  answer  the  same. 

T.  X.  Phelan,  for  the  motion. 
J.  A.  niacin  tosh,  contra.  \ 

Cartwrioht,  K.C,  Master  : — The  defendant  pleads 
justification  and  also  qualified  privilege.  Some  of  the  ques- 
tions were  objected  to  at  the  time  as  tending  to  criminate 
the  defendant.  See  questions  167,  168.  This  ground  was 
abandoned  on  the  argument.  Others  which  were  objected  to 
were  as  to  whether  defendant  had  written  other  similar  let- 
ters or  made  similar  statements  respecting  the  plaintiff  to 
other  persons.  These  I  think  should  be  answered  as  they 
tend  to  prove  *' malice  in  law,"  and  displace  the  ground  of 
privilege.  See  questions  246,  247,  249.  See  Odgers  on 
Libel,  8th  Eng.  ed.,  pp.  348,  390. 

The  defendant  should  attend  again  at  his  own  expense 
and  make  answers  to  these  questions. 

Costs  of  the  motion  will  be  to  plaintiff  in  any  event. 
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divisional  court. 

March  19th,  1912. 
EVANS  V.  BAILWAY  PASSENGEK  ASSUEANCE  CO. 

3  O.  W.  N. 

Insurance — Accident — Action   to  Recover  on — Notice  not  Oiven   as 
Required — Fatal  Effect  on  Right  of  Action, 

A  policy  of  accident  insurance  contained  the  following  clause : — 
"  No  claim  shall  be  valid  unless  written  notice  of  the  happening  of  an 
injury  or  event  which  may  give  rise  to  a  claim,  or  of  any  illness  or 
disease,  is  given  to  the  head  office  of  the  company  in  Toronto  within 
10  days  from  the  date  of  the  happening  thereof."  Plaintiff  was  tak«n 
ill  with  appendicitis.  Verbal  and  written  notice  was  given  to  the 
local  manager  at  Belleville  within  the  time  required,  but  written  notice 
failed  to  reach  the  head  office  within  the  time  required. 

Divisional  Court  held  that  this  was  fatal  to  plaintiff's  right  of 
action. 

Oamble  V.  Accident  Assce.  Co.,  I.  R.  4  C.  L.  204,  followed. 

Au  appeal  by  tlie  plaintiff  from  a  judgment  of  the  Senior 
Judge  of  the  County  of  Hastings,  pronounced  at  the  trial, 
12th  December,  1911. 

Action  was  brought  under  a  policy  of  insurance  claiming 
$600,  for  disablement  arising  from  an  attack  of  appendicitis 
and  continuing  for  12  weeks  from  the  24th  November,  1909, 
to  the  16th  February,  1910. 

The  defendants  plead  that  disablement  from  appendicitis 
was  not  within  the  policy  and  further  contend  that  the 
required  ten  days'  notice  in  writing  was  not  given  by  the 
plaintiff  for  the  neglect  of  which  he  is  barred. 

At  the  trial  the  action  was  dismissed  with  costs,  and 
plaintiff  appealed. 

V 

The  appeal  to  Divisional  Court  was  heard  by  Hox.  Sir 
Gleniiolmb  Falconbridge,  C.J.K.B.,  Hon.  Mr.  Justice 
Clutb,  and  Hon.  Mr.  Justice  Sutherland. 

M.  Wright,  for  the  plaintiflF,  appellant. 

Shirley  Denison,  K.C.,  for  the  defendants,  respondents. 

Their  Lordships'  judgment  was  delivered  by 

Hox.  Mr.  Justice  Clute  : — Dealing  with  the  last  objec- 
tion first,  the  policy,  clause   11,  declares  that  "no   claim 
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shall  be  valid  unless  written  notice  of  the  happening  of  an 
injury  or  event  which  may  give  rise  to  a  claim,  or  of  any  ill- 
ness or  disease,  is  given  to  the  head  ofiSce  of  the  company  in 
Toronto,  within  ten  days  from  the  date  of  the  happening 
thereof." 

Verbal  notice  was  given  to  the  local  manager  within  ten 
days  from  the  24th  of  November,  the  date  of  disablement. 
A  letter  was  written  to  the  local  manager  at  Belleville,  on  the 
27th  of  January,  1910,  but  writteli  notice  to  the  head  office 
was  not  given  until  the  4th  of  February,  1910. 

Mr.  Wright  urged  that  the  event  meant  the  disablement 
and  its  termination,  and  that,  therefore,  the  plaintiff  was 
entitled  to  ten  days  after  he  had  left  the  hospital,  which  did 
not  occur  until  the  16th  of  February.  The  plaintiff  was 
wholly  unfit  for  business  for  a  nimiber  of  days  after  he 
entered  the  hospital,  but  this  affords  no  excuse.  The  giving 
of  the  notice  under  the  terms  of  the  policy  was, 'in  my  opin- 
ion, a  condition  precedent  to  the  plaintiff's  right  to  recover, 
and  not  having  been  given  it  is  fatal  to  the  plaintiff's  right 
of  action. 

It  was  argued  that  even  if  this  should  be  so  there  was  a 
waiver  inasmuch  as  blanks  for  the  proof  uf  claim  were  sent  on, 
filled  out  and  returned  to  the  company,  but  the  proof  of  claim 
itself  contains  this  clause  "by  furnishing  this  blank  and 
investigating  the  claim  the  company  shall  not  be  held  to 
admit  the  validity  thereof  or  waive  the  breach  of  any  con- 
dition of  the  policy."  This  clause  is  a  sufficient  answer 
to  the  alleged  waiver. 

In  Gamble  v.  Accident  Assurance  Company,  I.  R.  4  C.  L. 
204,  the  provision  of  the  policy  there  made  it  a  condition 
precedent  to  the  right  to  recover  that  a  notice  should  be 
delivered  at  the  chief  office  of  the  company  in  London  within 
seven  days  after  the  occurrence  of  the  accident,  and  it  was 
held  to  apply  to  a  case  where,  owing  to  the  sudden  charac- 
ter of  the  accident,  and  its  resulting  in  instantaneous  death, 
there  was  nobody  capable  of  giving  the  required  notice.  The 
terms  of  the  policy  in  that  case  were  such  as  to  negative  any 
presumption  bringing  it  within  the  class  of  cases  in  which  it 
has  been  held  that  there  was  that  which  involved  the  implied 
condition  that  the  destruction  of  the  person  or  thing  with 
which  the  contract  dealt  should  absolve  from  its  perform- 
ance. It  was  argued  in  that  case  that  the  condition  was  un- 
reasonable.    Pigot,   C.B.,   who   delivered   the   judgment  of 
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the  Court,  said,  *'  Even  if  it  were  it  would  still  be  binding 
if  its  meaning  were  clear." 

Taking  the  view  I  do  that  the  effect  of  the  want  of  notice 
required  by  the  policy  is  fatal  to  the  plaintifif's  right  of 
action,  it  is  unnecessary  to  deal  with  the  other  defence. 

It  may  be  a  matter  for  the  Legislature  to  consider  whether 
in  accident  policies  there  should  not  be  statutory  conditions 
imposed  or  the  right  of  the  Court  to  declare  whether  the 
conditions  imposed  are  reasonable  under  all  the  circum- 
stances. 

The  appeal  should  be  dismissed,  but  I  do  not  think  it 
i^  a  case  for  costs.  See  Atkinson  v.  Dominion  of  Canada 
Guarantee  and  Accident  Co,,  16  0.  L.  R.  632. 

Hon.  Sir  Glenholme  Falconbbidge,  C.J.K.B.,  and 
Hon.  Mr.  Justice  Sutherland: — ^We  agree. 


divisional  court. 

March  15th,  1912. 

ABREY  V.  VICTORIA  PRIXTING  CO.  AND  OTHERS. 

3  O.  W.  N. 

Company — Shares  —  Subscription — Action  to  Rescind  Subscription — 
urounds — Misrepresentation — Executed  Contract — Costs. 

Divisional  Court  held  that  misrepreseDtation  is  no  ground  for 
setting  aside  an  executed  contract  unless  there  is  fraud  or  misrepre- 
sentation amounting  to  fraud. 

Angel  V.  Jap,  [1911]  1  K.  B.  666,  followed. 

An  appeal  by  the  defendant  company  from  a  judgment 
of  the  Hon.  Sir  Wm.  Mulock,  C.J.Ex.D.,  pronounced  20th 
December,  1911. 

The  action  was  brought  against  the  company  for  the 
purpose  of  rescinding  a  subscription  for  stock  and  to  recover 
back  the  $2,000  paid  therefor,  and  as  against  the  individual 
defendants  for  damages  for  misrepresentation;  the  mis- 
representations charged  being  certain  statements  which 
induced  the  subscription  for  the  stock  in  question. 

Hon.  Sir  Wm.  Mulock,  C.J.Ex.D.,  at  the  trial,  dis- 
missed the  action  as  against  the  individual  defendants,  be- 
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cause  the  representations  were  not  made  fraudulently,  but 
innocently.  However  His  Lordship  set  aside  the  subscrip- 
tion for  stock  and  ordered  a  refund  of  the  $2,000  by  the 
company;  holding  that  the  plaintiff  was  entitled  to  this 
relief  because  the  representations,  although  innocently  made, 
were  material. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glenholme  Falconbridge,  C.J.K.B.,  Hon.  Mr.  Justice 
Britton,  and  Hon.  Mr.  Justice  Middleton. 

J.  Jennings,  for  the  plaintiff. 

S.  H.  Bradford,  K.C.,  for  th^  Victoria  Printing  Co. 

Hon.  Mr.  Justice  Middleton: — ^We  cannot  agree  with 
the  learned  trial  Judge.  It  is  now  settled  by  a  series  of  cases — 
of  which  Afigel  v.  Jay,  [1911]  1  K.  B.  666,  is  the  latest— 
that  "misrepresentation  is  no  ground  for  setting  asidq  an 
executed^  contract,  unless  such  misrepresentation  would  be 
not  only  sufficient  to  afford  ground  in  equity  for  rescission 
of  an  executoxjr  contract,  but  also  is  deceitful  in  contempla- 
tion of  a  Court  of  law ;  or,  as  Lord  Selborne  stated  it,  *  unless 
there  is  a  fraud  or  misrepresentation  amounting  to  fraud.' " 

Mr.  Jennings  attempted  to  support  the  judgment  by 
inviting  us  to  consider  the  evidence  and  upon  it  to  find  that 
there  was  in  this  case  a  fraudulent  misrepresentation.  We 
have  read  the  evidence  with  care,  and  think  the  case  comes 
perilously  near  to  the  line;  but  we  cannot  see  our  way  clear 
to  interfere  with  the  finding  of  the  learned  trial  Judge. 

The  appeal  must,  therefore,  be  allowed ;  but  we  think  that 
the  reasons  which  induced  the  trial  Judge  to  deprive  the 
individual  defendants  of  costs  justify  us  in  depriving  the 
company  of  the  costs  of  either  the  action  or  appeal. 

Hon.  Sir  Glenholme  Falconbbidge,  C.J.KB.,  and 
Hon.  Mr.  Justice  Bbitton: — ^-e  agree. 
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Hon.  M«.  Justice  Middleton.  March  15th,  1912. 

Re  GALBREAITH. 

3  O.  W.  N. 

TFiM — CoMtruciion — Originating  Notice — Hypothetical  Questions, 

MiDDLETON,  J.,  held  that  it  was  against  the  policy  of  the  Court 
to  attempt  to  answer  hypothetical  questions  based  upon  conditions 
which  may  never  arise. 

An  originating  notice  by  the  executors  under  Con.  Rule 
938,  for  an  order  determining  a  number  of  questions  upon 
the  will  of  the  late  General  Broqk  Galbreaith. 

H.  Carpenter,  for  the  executors  and  for  Frank  (or  Joseph 
Franklin)   Galbreaith,  and  his  wife  Violet. 

W.  M.  McClement,  for  Jessie  Elizabeth  Townsend. 

J.  R.  Meredith,  for  the  infants. 

Hon.  Mr.  Justice  Middleton: — Upon  the  argument  I 
pointed  out  to  the  counsel  that  most  of  the  questions  asked 
were  questions  which  could  not  properly  be  propounded  at 
this  stage,  either  upon  an  originating  notice  or  in  an  action, 
because  the  information  sought  related  to  the  devolution  of 
the  estate  in  events  which  had  not  yet  happened,  and  that 
it  was  against  tlie  policy  of  the  Court  to  attempt  to  answer 
hypothetical  questions  based  upon  conditions  which  may  never 
arise.  To  rule  otherwise  might  give  rise  to  idle  litigation, 
and  the  incurring  of  much  useless  expense,  particularly  if 
the  decision  gave  rise  to  a  series  of  appeals. 

Finally  the  parties  agreed  that  the  only  question  that 
could  now  be  advantageously  dealt  with  was  the  one  relating 
to  the  legacy  of  $150;  the  question  being  whether  the  inten- 
tion of  the  testator  was  to  give  one  sum  of  $150  or  to  give 
an  annuity  of  $150,  and  if  so,  for  how  long. 

As  I  read  the  will,  the  testator  has  given  an  annuity  of 
$150,  payable  on  the  first  day  of  October  in  each  year  after 
his  death  until  the  homestead  property  is  sold;  which  I 
interpret  to  mean  until  an  actual  sale  of  the  homestead  prop- 
erty is  made  by  the  executors,  if  by  reason  of  Frank's  death 
the  right  in  the  executors  to  sell  arises,  or  the  expiry  of  15 
years  from  the  date  of  the  will,  when  Frank  himself,  if  then 
living,  is  entitled  to  sell.     I  think  the  fifteen  years  is  the 
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extreme  limit;  but  if  by  reason  of  Prank's  death  the  prop- 
erty is  sold  earlier  the  right  to  the  legacy  then  ends,  and  the 
annuitant  will  instead  thereof  receive  the  pecuniary  legacy 
given  in  the  earlier  part  of  the  will. 

The  costs  of  all  parties  may  be  paid  out  of  the  estate. 


Hon.  Sir  G.  Falconbridge^  C.J.K.B.      March  18th,  1912. 

JAERETT  V.  CAMPBELL. 
3  O.  W.  N. 

Trial  —  Jury  —  Action   on   Question   of   Testamentary    Capacity — 

Witnesses — Motion  for  Jury, 

Falconbridoe,  C.J.K.B.,  held  that  an  action  on  the  question  of 
testamentary  capacity,  where  the  trial  would  likely  last  two  weeks 
and  over  100  hundred  witnesses  would  be  called,  many  of  whom  would 
be  expert,  should  be  tried  by  a  Judge  without  a  jury  as  the  circum- 
stances would  be  such  as  to  make  it  unlikely  that  the  mind  of  the 
jury  could  be  concentrated  upon  the  real  issue. 

Motion  by  the  defendant  Campbell  *f or  an  order  that  the 
issues  be  tried  by  a  jury.  The  action  concerned  the  validity 
of  the  will  of  the  late  Charles  Bugg. 

The  plaintiffs,  the  executors  named  in  it,  propounded  it 
for  probate  in  the  Surrogate  Court  of  the  County  of  York. 
The  defendant  Campbell,  the  only  surviving  child  and  heir- 
at-law  of  the  deceased,  contested  probate,  upon  the,  ground 
that  the  will  was  not  duly  executed,  and  that  the  testator 
had  not  testamentary  capacity;  also  upon  the  ground 
that  the  execution  of  the  will  was  obtained  by  undue  influ- 
ence of  the  plaintiffs,  who  were  not  only  executrices  but 
residuary  legatees  under  the  will,  and  who  beneficially  took 
the  greater  portion  of  the  testator's  estate,  which  was  very 
large. 

The  proceedings  were  transferred  from  the  Surrogate 
Court  to  the  High  Court,  and  the  order  of  transfer  reserved 
to  any  party  the  right  to  apply  for  a  trial  with  a  jury. 

B.  McKay,  K.C.,  for  the  defendant,  E.  B.  Campbell. 
E.  C.  Cattanach,  for  the  plaintiff. 
J.  R.  Meredith,  for  the  infants. 

Hon.  Sir  Glenholme  Palconbridgb,  C.J.K.B. : — In 
Re  Lewis,  11  P.  R.  108,  Ferguson,  J.,  determined  that  a 
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probate  action,  transferred  from  the  Surrogate  Court  to  the 
High  Court,  was  a  matter  over  which  the  Court  of  Chancery 
had,  at  the  time  of  the  passing  of  the  Judicature  Act,  exclu- 
sive jurisdiction;  this  being  at  that  time  the  criterion  upon 
which  the  right  to  demand  a  jury  by  a  mere  jury  notice 
depended,  as  well  as  the  criterion  as  to  the  mode  of  trial 
I)ointed  out  by  sec.  45  of  the  Judicature  Act  of  1881. 

Prior  to  that  statute.  Surrogate  Court  proceedings  could 
be  transferred  to  the  Court  of  Chancery,  and  then  fell  under 
the  general  provisions  of  the  Chancery  Act,  which  contained 
a  provision  authorizing  an  order  directing  a  trial  by  jury. 

By  the  section  in  question,  in  cases  in  which  the  Court 
of  Chancery  had  exclusive  jurisdiction,  '^the  mode  of  trial 
shall  be  according  to  the  present  practice  of  the  Court  of 
Chancery." 

In  the  revision  of  1887,  this  section  was  recast,  and 
assumed  the  form  in  which  it  is  now  found,  as  sec.  103,  which 
provides  that  "  all  causes,  matters,  and  issues  over  the  sub- 
ject of  which,  prior  to  the  Administration  of  Justice  Act  of 
1873,  the  Court  of  Chancery  had  exclusive  jurisdiction,  shall 
be  tried  without  a  jury,  unless  otherwise  ordered."  The 
change  of  date  from  1881  to  1873,  is  in  this  case  immaterial, 
because  the  provision  of  the  Surrogate  Act  relating  to  trans- 
fer of  cases  to  the  Court  of  Chancery  is  found  in  the  Con- 
solidated Statutes  of  1859. 

As  is  pointed  out  in  Re  Lewi^j  the  legislation  here  and 
in  England  upon  this  point  has  proceeded  upon  widely  differ- 
ing lines.  The  right  of  the  heir-at-law  in  England  to  have 
the  issue  devi^avit  vel  non  tried  by  a  jury  was  long  carefully 
preserved  to  him;  but  here  the  result  of  our  legislation  is, 
that  prima  facie  the  action  ''  shall  be  tried  without  a  jury," 
and  the  onus  is  upon  the  party  seeking  to  have  a  jury  to 
shew  a  case  justifying  it  being  "  otherwise  ordered." 

In  this  case  everything  points  to  the  desirability  of  a 
trial  without  jury.  There  will  be  many  witnesses,  it  is 
said  some  125,  and  as  many  experts  as  the  law  or  the  trial 
Judge  may  allow  to  be  called.  The  trial,  it  is  said,  will  take 
two  weeks.  The  circumstances  of  the  case  are  such  as  to 
make  it  unlikely  that  the  mind  of  the  jury  can  be  concen- 
tiated  upon  the  real  issue.  '  As  said  in  the  case  already 
referred  to,  "  tlie  cause  can  properly  and  fitly  be  disposed  of 
in  the  ordinary  way  without  the  intervention  of  a  jury." 

Motion  dismissed — costs  in  the  cause. 
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Hon.  Mn.  Justice  Kelly.  February  15th,  1912. 

DEMPSTEK  V.  RUSSELL. 

3  O.  W.  N.  719. 

Timber — Contract  for  Sale  of  Standing  Timber — "  Clearance  of  all 
Encumbrances^  Timber  Dues  and  Crown  Dues  " — Time  for  Re- 
moval— A'o  Provision  as  to — Reasonable  Time  Allowed — Failure 
of  Purchaser  to  Cut  and  Remove. 

Action  to  recover  $2,000  for  timber  sold  by  plaintiff  to  defendants 
from  certain  land  in  the  township  of  Armstrong,  which  it  was  claimed 
was  to  be  removed  and  paid  for  by  1st  April,  1011,  and  for  damages 
for  non-fulfilment  of  contract. 

Kellt,  J.,  held  that  plaintiff  did  not  refuse  nor  fail  to  give  de- 
fendants the  '*  clearance  of  encumbrances,  timber  dues,  Crown  dues," 
or  to  give  peaceable  possession,  nor  did  he  waive  his  rights  under  the 
agreement  and  there  was  no  justification  for  defendants'  failure  or 
refusal  to  perform  their  part  of  the  contract,  and  plaintiff  was  entitled 
to  judgment, 

That  the  value  of  the  timber  agreed  to  be  purchased  and  paid  for 
by  defendants  and  not  so  paid  for,  calculated  at  the  rate  of  $1.50 
per  M.  feet,  to  be  $1,270,  for  which  judgment  should  be  entered  for 
the  plaintiff  and  interest  from  1st  April,  1011,  and  costs.  Claim 
made  by  defendants  was  dismissed  with  costs. 


Action  tried  at  North  Bay  non-jury  sittings,  December 
12th,  1911. 

A.  G.  Slaght,  for  the  plaintiff. 

M.  F.  Pumaville,  for  the  defendants. 

Hon.  Mr.  Justice  Kelly: — The  plaintiff  by  agreement 
dated  October  27th,  1909,  and  November  6th,  1909,  bar- 
gained and  sold  to  defendants  all  the  merchantable  timber 
on  the  south  half  of  lot  1,  and  on  the  south  half  of  lot  2,  in 
the  second  concession  of  the  township  of  Armstrong,  in  the 
district  of  Nipissing,  except  certain  portions  reserved  by  the 
agreement,  the  defendants  to  have  two  years  to  remove  the 
timber,  the  plaintiff  to  give  the  defendants  ^^  a  free  clear- 
ance of  all  encumbrances,  timber  dues,  and  Crown  dues,'^ 
and  also  to  give  defendants  quiet  and  peaceable  possession 
for- the  removal  of  the  timber;  the  price  to  be  paid  being 
$1.50  per  thousand  feet  log  measure,  measurement  to  be  with 
what  is  known  as  Sphribner's  log  rule;  the  payment  to  be 
made,  $200  on  February  1st,  1910,  and  the  balance  of  the 
price  of  the  timber  taken  out  in  the  season  of  1909-1910,  on 
April  1st,  1910,  *•  and  the  operations  for  the  season  of  1910 
and  1911  on  the  terms  and  conditions  as  aforesaid,  and  all 
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to  be  completed  by  the  first  dav  of  April,  1911,  when  final 
K/ttlement  will  be  made  as  described  in  this  agreement." 

The  agreement  was  drawn  by  defendant  IL  S.  Bussell, 
and,  Vjefore  l^eing  signed,  at  plaintiff's  request  theie  was 
added,  Immediately  following  the  words  abore  quoted,  the 
words  '^  and  to  be  all  removed  in  the  season  of  1910,  if  pos- 
sible, or  through  any  unforeseen  conditions." 

The  plaintiff's  rights  io  the  timber  on  the  south  half  of 
lot  1,  were  acquired  from  one  David  Bass  (the  locatee  of 
tfjc  property),  under  an  agreement  dated  March  1st,  1909, 
a  term  of  which  was  that  Bass  would  clear  plaintiff  "  of  all 
(lues  on  said  timber."  The  plaintiff's  rights  to  the  timber 
on  the  south  half  of  lot  2  were  acquired  from  one  Stafford 
(the  locatee  of  that  property),  under  an  agreement  dated 
September  15th,  1908,  a  term  of  which  was  that  Stafford 
would  give  plaintiff  "a  free  clearance  of  all  incumbrances 
such  as  timber  dues  and  Crown  dues;"  tliis  agreement  also 
gave  plaintiff  three  years  from  its  date  to  clear  the  timber 
from  that  lot. 

The  agreement  between  Bass  and  plaintiff  did  not  fix 
any  time  within  which  the  timber  on  the  south  half  of  lot  1 
was  to  be  removed. 

Stafford  transferred  liis  rights  in  the  property  to  one 
Xeely,  in  1908,  and  these  rights  were  acquired  by  John 
Roulston  in  April,  1910 ;  Boulston  admitted  at  the  trial  that 
when  he  acquired  these  rights  he  had  notice  that  plaintiff 
had  a  contract  for  the  timber. 

The  defendants  let  the  contract  to  take  off  the  timber 
to  Bass  and  one  Stephenson,  who  proceeded  to  cut  and 
remove  it. 

On  January  11th,  1910,  the  plaintiff's  solicitors  wrote 
defendants  that  plaintiff  prohibited  them  from  drawing  from 
his  property  any  logs  until  they  had  been  properly  measured, 
and  that  plaintiff  wished  an  opportunity  to  be  present  when 
the  measurement  was  being  made.  The  letter  also  stated 
that  tlie  solicitors  had  written  defendants'  two  employees, 
warning  them  not  to  remove  any  of  the  logs  until  they  had 
been  properly  measured. 

Plaintiff,  however,  asserts  that  the  instructions  he  gave 
tlie  solicitors  were  to  ask  to  have  the  logs  measured  at  the 
mill. 

Xo  reply  was  given  to  this  letter,  nor  does  it  appear  to 
liave  affected  the  defendants  in  their  operations,  for  the 
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defendants  admit  that  when  Bass  and  Stephenson  spoke  to 
them  of  the  solicitors'  letter,  defendant  E.  S.  Eussell  told 
them  to  go  on  with  the  work  of  taking  ofiP  the  timber.  It  is 
also  admitted  by  defendants  that  it  was  not  until  the  summer 
of  1910,  that  they  decided  not  to  go  on  with  the  contract. 
The  work  was  proceeded  with,  and  during  the  winter  of 
1910,  timber  was  removed,  for  which  $459.32  was  paid  by 
defendants  to  the  plaintiff.  Before  settlement  was  made  by 
defendants  with  plaintiff  for  this  timber,  plaintiff  procured, 
through  Bass  and  Neely,  the  necessary  **  clearance  *'  papers 
therefor,  and  delivered  the  same  to  defendants.  Some  time 
afterwards  Bass  and  Eoulston  made  some  claim  to  be  the 
owners  of  the  timber  on  the  lots  in  question.  There  appears 
to  have  been  no  foundation  for  such  claim.  It  was  also 
claimed  by  one  or  both  of  them,  in  the  summer  of  1910, 
that  the  time  within  which  plaintiff  was  entitled  to  remove 
the  timber  had  elapsed.  This  claim  I  find  to  be  without 
foundation.  The  three  years  given  for  removal  by  plain- 
tiff's agreement  for  the  purchase  of  the  timber  on  the  south 
half,  of  lot  2  had  not  expired,  and  though  the  agreement 
for  the  purchase  by  plaintiff  of  the  timber  on  the  south  half 
of  lot  1  is  silent  as  to  the  time  within  which  it  was  to  be 
removed.  I  find  that  under  all  the  circumstances,  a  rea- 
sonable time  for  such  removal  had  not  elapsed  in  August, 
1910,  when  Bass  claimed  to  be  entitled  to  the  timber.  The 
fact  that  these  claims  were  set  up  by  Bass  and  Eoulston  was 
no  justification  for  defendants'  refusal  or  neglect  to  per- 
form their  contract. 

Before  entering  into  the  contract,  defendants  had 
inspected  the  properties,  and  were  aware  of  their  condi- 
tion, and  of  the  improvements  made  thereon.  They  were  also 
aware  of  the  manner  by  which  plaintiff  had  acquired  the 
timber,  his  agreements  for  the  purchase  thereof  having  been 
in  defendants'  possession  at  or  prior  to  the  time  defendant 
R.  S.  Eussell  drew  the  contract  between  plaintiff  and  defend- 
ants, and  these  agreements  were  recited  in  that  contract; 
and  there  is  no  evidence  that  at  the  time  in  1910,  when  Bass 
and  Eoulston  stated  the  timber  was  theirs,  anything  had 
happened  giving  them  the  right  to  it.  So  little,  indeed,  do 
defendants  appear  to  have  been  affected  by  these  statements 
that  they  did  not  even  make  inquiries  to  ascertain  if  they 
were  true. 
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In  the  summer  of  1910,  some  discussion  took  place 
between  defendant  R.  S.  Russell  and  plaintiff  about  the  bal- 
ance of  the  timber;  plaintiff  says  that  Russell  asked  him  to 
take  it  back,  and  when  he  asked  Russell  to  put  this  request 
in  writing  he  refused,  but  then  said  he  would  give  plaintiff 
tx)  the  beginning  of  September,  1910,  to  cut  and  sell  the 
timber  to  other  parties. 

Russell's  evidence  is  that  he  gave  plaintiff  the  privilege 
until  September  Ist  to  sell  the  timber  to  other  parties. 

Plaintiff  did  not  exercise  this  privilege,  but  on  August 
29th,  1910,  he  wrote  the  defendants  as  follows: — 

Cobalt,  Aug.  29/10. 
"  Russell  &  Sons, 

"  Xew  Liskeard,  Ont. 
"  Dear  sirs : 

"  This  is  to  notify  you  that  I  have  not  sold  timber  and 
that  your  contract  still  holds. 

"  I  have  obtained  the  best  possible  legal  advice  concerning 
possible  interruptions  of  Bass  and  Roulston,  and  find, that 
neither  party  has  any  right  whatever  to  timber  or  to  forbid 
you  fulfilling  your  contract,  consequently  you  must  proceed 
witli  work  until  stopped  by  force.  Then  I  will  clear  the  way 
for  you.  In  case  of  any  trouble  with  these  parties  notify  me 
at  once." 
"  J.  D.  Wilson  "  "  Robt.  S.  Dempster  " 

(Witness).  Cobalt,  Ont." 

Defendants  made  no  reply  to  this  letter,  nor  did  they  do 
anything  afterwards  towards  carrying  out  their  part  of  the 
contract. 

In  view  of  these  facts  and  of  tlie  evidence  of  defendant 
R.  S.  Russell  that  there  was  no  interruption  by  plaintiff  with 
defendants'  operations  except  the  solicitors'  letter  of  January 
11th,  I  find  that  there  was  no  interference  on  the  part  of  the 
plaintiff  with  defendants  or  their  men  preventing  them  from 
performing  their  contract  or  entitling  defendants  to  cease 
operations,  and  that  plaintiff  did  not  prevent  defendants  from 
performing  their  contract. 

Defendant  R.  S.  Russell  at  the  trial  gave  as  a  reason  for 
defendants'  failure  or  refusal  to  fulfil  their  contract  that  he 
feared  if  plaintiff  failed  to  secure  ^*  clearance  "  papers  for  the 
timber,  he  (plaintiff)  would  be  su])ject  to  payment  of  penalty 
dues. 
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With  the  knowledge  which  defendants  had  at  the  time  of 
entering  into  the  contract^  they  must  have  been  folly  aware  of 
the  possibility  of  such  dues  becoming  payable^  and  I  can  only 
assume  that  they  relied  on  plaintiff^  under  the  terms  of  the 
contract^  to  protect  them  against  such  dues  and  the  conse- 
quence of  their  becoming  payable.  Moreover^  it  must  not  be 
overlooked  that  when  defendants  asked  for  a  "  clearance  "  in 
respect  of  the  timber  cut  in  the  winter  of  1909-1910,  the 
plaintiff  obtained  it  promptly  and  apparently  without  any 
objection  or  diflBculty.  From  this  it  may  readily  be  inferred 
that  there  was  then  no  default  in  complying  with  the  Crown 
Timber  Eegulations.  Cockbum  v.  MuskoJca  (1886),  13  0. 
R.  343;  Langmaid  v.  Mickle  (1888),  16  0.  E.  Ill;  and 
McArthur  v.  Boons  (1891),  21  0.  R.  380,  cited  by  counsel 
for  the  defendants,  had  reference  to  pine  timber  and  are  not 
applicable  to  this  case. 

Plaintiff,  therefore,  did  not  refuse  or  fail  to  give  defend- 
ants the  *' clearance '^  of  encumbrances,  timber  dues  and 
Crown  dues,  or  to  give  peaceable  possession  such  as  he  con- 
tracted to  give. 

It  is  clear,  too,  from  the  evidence,  that  plaintiff  did  not 
waive  his  rights  under  the  agreement,  and  there  was  no 
justification  for  defendants'  failure  or  refusal  to  perform  their 
part  of  the  contract. 

Then  as  to  the  amount  to  which  plaintiff  is  entitled. 

Plaintiff  not  being  in  default  and  not  having  waived  the 
contract  or  treated  it  as  otherwise  than  in  force,  he  was 
entitled  to  insist  on  its  performance  by  defendants.  Defend- 
ants, however,  allowed  the  time  to  run  on  without  doing  any- 
thing towards  cutting  and  removing  the  timber,  from  the 
spring  of  1910  until  the  time  had -expired  for  completion 
and  settlement,  and  thus  made  it  practically  impossible  for 
plaintiff  otherwise  to  get  the  benefit  of  the  timber,  as  the  time 
given  him  by  his  vendors  for  removal  of  it  was  nearing  its 
expiration,  if,  indeed,  in  the  case  of  one  lot  it  had  not  then 
expired. 

The  uncontradicted  evidence  is  that  there  remained  on 
the  properties  from  which  plaintiff  sold  the  timber  to  defend- 
ants merchantable  timber  contracted  to  be  sold  by  the  plain- 
tiff to  defendants,  to  the  amount  of  881,200  feet.  It  was 
shewn  that  in  the  case  of  standing  timber,  such  as  is  in  ques- 
tion here,  there  is  the  possibility  of  there  being  some  affected 
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454:  y    bonrerer,  the  evidence  does 

.  rot  or  decaj.     ^'^^^^^f^^e  ^hole  was  likely  to  have  been 

^^  t  8^^^  '^^^^  ^^^^^^at  I  believe  under  the  circumstances 
^  a^ecte^'  ^^^j^'^j^lance  for  such  defects,  I  find  the  valutt 
to  ^^  ^-^^r^^frleed  to  be  purchased  for  by  defendants,  and 
^f  the  tiJ^  ^       calculated  at  the  rate  of  $1.50  per  thousand 

fe^^^  re  wifl^  therefore,  be  judgment  for  the  plaintiff  for 
070  and  interest  from  April  Ist,  1911,  and  costs.  The 
'rt\  made  by  the  defendants  is  dismissed  with  costs. 


court  of  appeal. 

Febbuaby  15th,  1912. 
SIVEN  V.  TEMISCAMIXG  MINING  CO. 

3  O.  W.  X.  695. 

Negligence — Personal  Injuries — Accident  to  Miner  Caused  hy  FaUing 
Rock'-Defcct  in  Works— (1908)  Ont.  Mining  Act,  sec.  164, 
suh-secs.  11  and  31 — Argument  Based  on  Finding  of  Jury — De- 
finition of  "  Pentice.'* 

Action  against  a  mining  company  to  recover  $3,000  damages  for 
injuries  to  plaintiffs  hand,  sustained  by  the  falling  of  a  large  rock 
down  a  shaft,  alleged  to  be  due  to  a  defective  condition  of  the  works, 
within  provisions  of  Ont.  Mining  Act  (1908),  s.  164,  s.-s8.  (17),  (31). 
The  jury  found  negligence  due  to  defective  works  as  a  "  pentice  "  over 
the  shaft  had  not  been  provided. 

FALCONBftiDOE.  C.J.K.B..  held,  19  O.  W.  R.  436,  that  plaintiff 
proved  and  the  jury  found  failure  by  defendants  to  comply  with 
S.-8S.  17  &  31  of  s.  164  of  Ont.  Mining  Act.  Judgment  for  plaintiff 
for  $2,500  and  costs. 

OoTTBT  OF  Appeal  dismissed  defendants'  appeal  with  costs, 
Meredith,  J.A.,  dissenting. 

Discussion  as  to  meaning  of  word  "  pentice "  as  used  in  the 
Mining  Act. 

An  appeal  by  the  defendants  from  a  judgment  of  Hon. 
Sir  Glenholme  Falconbridge,  C.J.K.B.,  19  0.  W.  R.  436, 
in  favour  of  the  plaintiff,  after  trial  by  jury. 

The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon. 
Sir  Charles  Moss,  CJ.O.,  Hon.  Mr.  Justice  Garrow, 
Hon.  Mr.  Justice  Maolaren^  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

H.  E.  Rose,  K.C.,  and  Q.  H.  Sedgewick,  for  the  defend- 
ants, appellants. 

A.  G.  Slaght,  for  the  plaintiff,  respondent. 
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Hon.  Mr.  Justice  Gahrow: — The  statement  of  claim 
alleges  that  the  plaintiff  while  in  the  employment  of  the 
defendants  as  a  miner,  on  the  13th  January,  1910,  was 
engaged  in  running  a  drill  at  the  bottom  of  a  shaft  or  winze 
from  the  third  level  in  the  defendants'  mine,  when  a  piece  of 
rock  from  the  third  level  came  down  the  shaft  or  winze  upon 
the  plaintiff  and  severely  injured  him;  that  the  injury  was 
caused  by  a  defective  condition  of  the  ways,  works,  etc.,  of 
the  defendants'  mine  whereby  the  same  were  left  unprotected 
or  insufficiently  protected;  that  the  defendants  were  further 
negligent  by  a  failure  to  have  its  working  parts  examined  by  a 
competent  officer,  and  in  not  ascertaining  that  they  were  in  a 
safe  and  efficient  working  condition,  and  in  not  keeping 
loose  and  falling  rock  clear  from  the  shaft  "or  winze  in  which 
the  plaintiff  was  employed,  and  in  not  sufficiently  protecting 
the  head  of  such  shaft  or  winze  as  required  by  section  164, 
sub-sections  17  and  31  of  the  Mining  Act,  1908,  and  amend- 
ments thereto.  And  the  plaintiff  claimed  to  recover  under 
the  common  law,  the  Mining  Act,  and  the  Workmen's  Com- 
pensation for  Injuries  Act. 

The  statement  of  defence  set  up,  as  to  the  claim  under 
the  common  law,  was  that  they  had  employed  competent 
servants  and  supplied  them  with  proper  material  and  appli- 
ances for  the  proper  and  efficient  mainteijance  and  manage- 
ment of  the  defendants'  premises,  plant  and  business,  and 
that  the  negligence  if  any  was  that  of  a  fellow-servant,  that 
the  defendants'  system  of  carrying  on  their  business  was  the 
best  and  safest  which  they  had  been  able  to  discover  or  devise, 
and  was  not  such  as  to  be  liable  to  cause  or  contribute  to  the 
plaintiff's  injury,  and  that  the  plaintiff  voluntarily  assumed 
the  risk;  that  the  defendants  had  not  been  negligent,  and 
that  the  plaintiff  was  guilty  of  contributory  negligence;  as 
to  the  claim  under  the  Workmen's  Compensation  for  Injuries 
Act,  that  no  notice  of  the  claim  had  been  given  within  the 
time  specified  in  the  Act,  nor  had  the  action  been  brought 
within  the  period  in  that  behalf  therein  prescribed.  And 
generally,  the  defendants  denied  that  they  had  been  negligent 
or  had  neglected  any  duiy  owing  to  the  plaintiff. 

Several  witnesses  were  examined  on  both  sides  and  from 
the  testimony  so  adduced  the  essential  facts  appear  to  be  as 
follows: — The  plaintiff  was  severely  injured  and  disabled 
by  a  piece  of  rock  falling  down  the  shaft  in  which  he  was 
working,  through  no  fault  of  his.     The  rock  came  through  a 
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by  rot  or  decay.  Unfortunately,  however,  the  evidence  does 
not  shew  what  percentage  of  the  whole  was  likely  to  have  been 
so  affected.  Making  what  I  believe  under  the  circumstances 
to  be  a  reasonable  allowance  for  such  defects,  I  find  the  valui! 
of  the  timber  agreed  to  be  purchased  for  by  defendants,  and 
not  so  paid  for,  calculated  at  the  rate  of  $1.50  per  thousand 
feet,  to  be  $1,270. 

There  will,  therefore,  be  judgment  for  the  plaintiff  for 
$1,270  and  interest  from  April  Ist,  1911,  and  costs.  The 
claim  made  by  the  defendants  is  dismissed  with  costs. 


court  of  appeal. 

Februaky  15th,  1912. 
SIVEN  V.  TEMISCAMING  MINING  CO. 

3  O.  W.  N.  695. 

Negligence — Personal  Injuries — Accident  to  Miner  Caused  by  Falling 
Rock — Defect  in  Works — (1908)  Ont.  Mining  Act,  sec,  164, 
suh'Secs.  17  and  31 — Argument  Based  on  Finding  of  Jury — De- 
finition of  "  P  entice" 

Action  against  a  mining  company  to  recover  $3,000  damages  for 
injuries  to  plain tififs  hand,  sustained  by  the  falling  of  a  large  rock 
down  a  shaft,  alleged  to  be  due  to  a  defective  condition  of  the  works, 
within  provisions  of  Ont.  Mining  Act  (1008),  s.  164,  s.-88.  (17),  (31). 
The  jury  found  negligence  due  to  defective  works  as  a  "  pentice  "  over 
the  shaft  had  not  been  provided. 

FALCONBftiDOE,  C.J.K.B.,  held,  19  O.  W.  R.  436,  that  plaintiff 
proved  and  the  jury  found  failure  by  defendants  to  comply  with 
8.-8S.  17  &  31  of  s.  164  of  Ont.  Mining  Act.  Judgment  for  plaintiff 
for  $2,500  and  costs. 

CouBT  OF  Appeal  dismissed  defendants'  appeal  with  costs, 
Mebeditii,  J.A.,  dissenting. 

Discussion  as  to  meaning  of  word  "  pentice "  as  used  in  the 
Mining  Act. 

An  appeal  by  the  defendants  from  a  judgment  of  Hon. 
SiE  Glenholme  Falconbridoe,  C.J.K.B.,  19  0.  W.  R.  436, 
in  favour  of  the  plaintiff,  after  trial  by  jury. 

The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon. 
Sir  Chari.es  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow, 
Hon.  Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

H.  E.  Rose,  K.C.,  and  G.  H.  Sedgewick,  for  the  defend- 
ants, appellants. 

A.  G.  Slaght,  for  the  plaintiff,  respondent. 
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ff 

Hon.  Mr.  Justice  Gabrow: — The  statement  of  claim 
alleges  that  the  plaintiff  while  in  the  employment  of  the 
defendants  as  a  miner,  on  the  13th  January,  iDlO,  was 
engaged  in  running  a  drill  at  the  bottom  of  a  shaft  or  winze 
from  the  third  level  in  the  defendants'  mine,  when  a  piece  of 
rock  from  the  third  level  came  down  the  shaft  or  winze  upon 
the  })laintiff  and- severely  injured  him;  that  the  injury  was 
caused  by  a  defective  condition  of  the  ways,  works,  etc.,  of 
the  defendants'  mine  whereby  the  same  were  left  unprotected 
or  insufficiently  protected;  that  the  defendants  were  furtlier 
negligent  by  a  failure  to  have  its  working  parts  examined  by  a 
competent  officer,  and  in  not  ascertaining  that  they  were  in  a 
safe  and  efficient  working  condition,  and  in  not  keeping 
loose  and  falling  rock  clear  from  the  shaft  "or  winze  in  which 
the  plaintiff  was  employed,  and  in  not  sufficiently  protecting 
the  head  of  such  shaft  or  winze  as  required  by  section  164, 
sub-sections  17  and  31  of  the  Mining  Act,  1908,  and  amend- 
ments thereto.  And  the  plaintiff  claimed  to  recover  under 
the  common  law,  the  Mining  Act,  and  the  Workmen's  Com- 
pensation for  Injuries  Act. 

The  statement  of  defence  set  up,  as  to  the  claim  under 
the  common  law,  was  that  they  had  employed  competent 
servants  and  supplied  them  with  proper  material  and  appli- 
ances for  the  proper  and  efficient  maintenance  and  manage- 
ment of  the  defendants'  premises,  plant  and  business,  and 
that  the  negligence  if  any  was  that  of  a  fellow-servant,  that 
the  defendants'  system  of  carrying  on  their  business  was  the 
best  and  safest  which  they  had  been  able  to  discover  or  devise, 
and  was  not  such  as  to  be  liable  to  cause  or  contribute  to  the 
plaintiff's  injury,  and  that  the  plaintiff  voluntarily  assumed 
the  risk;  that  the  defendants  had  not  been  negligent,  and 
that  the  plaintiff  was  guilty  of  contributory  negligence;  as 
to  the  claim  under  the  Workmen's  Compensation  for  Injuries 
Act,  that  no  notice  of  the  claim  had  been  given  within  the 
time  specified  in  the  Act,  nor  had  the  action  been  brought 
within  the  period  in  that  behalf  therein  prescribed.  And 
generally,  the  defendants  denied  that  they  had  been  negligent 
or  had  neglected  any  duty  owing  to  the  plaintiff. 

Several  witnesses  were  examined  on  both  sides  and  from 
the  testimony  so  adduced  the  essential  facts  appear  to  be  as 
follows: — The  plaintiff  was  severely  injured  and  disabled 
by  a  piece  of  rock  falling  down  the  shaft  in  which  he  was 
working,  through  no  fault  of  his.     The  rock  came  through  a 
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h    300  foot  level,  below  which  was  the  shaft  or  wmze  m 

hich  the  plaintiff  was  working.     The  entry  into  the  stope 

^  ^  made  through  this  manhole  which  was  reached  by  a 

I'^dder  resting  on  the  floor  of  the  level  near  the  mouth  of  the 

lower  shaft  or  winze  in  which  the  plaintiff  was  working. 

There  was  at  the  time  a  trap-door  or  covering  over  the 

njouth  of  the  shaft  or  winze  in  which  the  plaintiff  was,  but 

which  unfortunately  was  open  at  the  time  of  the  accident. 

If  it  had  been  closed  the  injury  to  the  plaintiff  would  not 

have  occurred.'    This  trap-door  could  not  be  and  was  not 

intended  to  be  kept  closed  all  the  time.     It  had  to  be  opened 

from  time  to  time  to  permit  men  to  pass  up  and  down  with 

the  drills  which  the  plaintiff  was  using,  and  it  was  open  at 

the  time,  so  the  plaintiff  said,  to  let  the  drill  bucket  down. 

Before  proceeding  with  the  stoping,  Kelly  the  workman 
in  charge,  sent  his  helper  (Crabbe)  to  see  that  this  trap-door 
was  closed,  and  Crabbe  called  back  that  "  ever)'thing  was  all 
right,^*  upon  which  the  stoping  proceeded. 

Kelly  was  examined  as  a  witness,  but  Crabbe  was  not. 
It  was  Crabbe's  duty,  so  Kelly  said,  not  only  to  see  that  this 
trap-door  was  closed,  but  to  remain  near  and  see  that  it 
remained  closed  while  the  stoping  operation  was  going  on. 
That  he  did  not  do  so  is  evident  by  the  imdisputed  fact  that 
it  was  open,  or  the  plaintiff  would  not  have  been  injured  in 
the  manner  in  which  no  one  disputes  he  was. 

The  learned  Chief  Justice  left  the  case  to  the  jury  in  a 
xery  full  and  careful  charge  to  which  no  substantial  objection 
was  taken,  and  the  jury  answered  the  questions  submitted 
as  follows : — 

Q.  Were  the  plaintiff's  injuries  caused  by  the  negligence 
of  the  defendants?     A.  Yes. 

Q.  If  so,  what  was  their  negligence?  A.  In  not  provid- 
ing proper  pentice  over  the  manhole  into  the  stope. 

Q.  Did  the  defendants  fail  to  provide  a  suitable  pentice 
for  the  protection  of  workmen  in  the  shaft  in  which  the  plain- 
tiff was  injured  (as  required  by  sub-sec.  17,  sec.  164  of  The 
Mining  Act  of  Ontario)  ?    A.  Yes. 

Q.  Did  the  defendant  fail  to  comply  with  sub-section  31 
of  section  164,  by  examining  the  working  shaft,  level  and 
stope,  in  order  to  ascertain  that  they  were  in  a  safe  and 
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efficient  working  condition?  A.  We  are  of  the  opinion  that 
the  shaft  boss  or  other  officer  going  through  the  mine  in  the 
ordinary  discharge  of  his  duties  does  not  fulfil  the  require- 
ments of  this  sub-section.  There  has  been  no  evidence  pro- 
duced to  shew  that  systematic  examination  of  the  work  was 
carried  on. 

Q.  Was  the  plaintiff  guilty  of  negligence  which  caused 
the  accident^  or  which  so  contributed  to  it  that  but  for  his 
negligence  the  accident  would  not  have  happened?    A.  No. 

Q.  If  you  answer  yes  to  the  last  question  wherein  did  his 
negligence  consist?     (No  answer.) 

Q.  At  what  sum  do  you  assess  the  damages  in  case  the 
plaintiff  should  be  entitled  to  recover?    A.  $2,500. 

It  was  conceded  that  the  action  could  not  be  maintained 
under  the  Workmen's  Compensation  for  Injuries  Act  be- 
cause it  had  not  been  conmienced  in  time. 

And  the  defendants  contend  that  there  was  no  evidence 
proper  for  the  jury  of  negligence  at  common  law,  or  of  a 
breach  of  duty  under  the  provisions  ^^i  the  Mining  Act  suffi- 
cient to  entitle  the  plaintiff  to  maintain  the  action. 

In  my  opinion,  the  plaintiff  established  a  good  cause  of 
action  against  the  defendants  for  a  breach  of  Bule  17  of  sec. 
164  of  the  Mining  Act,  8  Edw.  VII.,  eh.  21,  which  provides 
that  "  where  a  shaft  is  being  sunk  below  levels  in  which  work 
is  going  on,  a  suitable  pentice  shall  be  provided  for  protection 
of  the  workmen  in  the  shaft.''  The  shaft  in  which  the  plain- 
tiff was,  was  being  sunk  below  a  level  in  whi«h  work  was 
going  on.  The  circumstances  therefore  called  upon  the  de- 
fendants to  supply  a  "  suitable  pentice."  The  duty  itself  is 
too  clearly  expressed  to  admit  of  argument  against  it.  The 
only  real  question  is,  therefore,  did  the  jevidence  shew  that 
it  had  been  reasonably  performed.  The  jury  by  their  3rd 
answer  find  generally  that  it  was  not.  This  finding,  how- 
ever, the  defendants  contend  must  be  interpreted  by  the  2nd 
answer,  and  so  interpreted  means  the  placing  of  the  pentice 
over  the  manhole,  which  they  say  is  an  unreasonable,  and  in 
fact  impossible  position  in  which  to  place  it.  I  do  not  accede 
to  either  view,  that  is,  that  such  an  interpretation  is  com- 
pulsory, or  that  it  would  have  been  impossible  to  so  place  a 
pentice  at  the  manhole  as  to  have  prevented  rock  from  falling 
into  the  shaft  where  the  plaintiff  was,  although  it  may  be 
conceded  that  to  do  so  would,  to  some  extent,  have  lessened 
the  convenience  of  the  manhole,  and  would,  of  course,  have 
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involved  the  expenditure  of  money.  The  statutory  duiy, 
however,  takes  no  account  of  inconvemience,  or  even  expense, 
but  is  quite  absolute  in  its  terms.  And  the  defendants  them- 
selves in  eflEect  so  regarded  it,  for  while  they  contest  tlie 
propriety,  and  even  the  possibility,  of  a  pentice  at  the  man- 
hole, they  claim  that  the  trap-door  over  the  shaft  itself  was  a 
pentice,  and  that  having  supplied  it  they  have  complied  with 
the  statute.  The  question  was  upon  the  evidence,  and  the 
charge,  one  which  the  jury  was  required  to  pass  upon.  The 
question  itself  (No.  3)  was  as  the  learned  Chief  Justice  told 
the  jury  expressly  based  upon  Bule  17.  After  reading  the 
rule  he  said,  "  the  question  follows  that  exact  language,  and 
the  plaintiffs  asks  you  to  say  that  the  defendants  did  fail  to 
provide  suitable  pentice.^'  He  then  described  the  meaning 
of  the  term  "  pentice,^'  and  wound  up  his  remarks  upon  this 
head  as  follows : — "  Well,  the  defendant  goes  further  and  says 
the  trap-door  was  a  pentice,  and  if  the  trap-door  had  been 
closed  as  it  ought  to  have  been,  that  was  sufficient  protection 
for  the  men  below.  There  is  the  argument  on  one  side  and 
the  other,  and  it  is  for  you  to  determine  upon  your  view  of  the 
case,  and  of  the  evidence,  whether  they  did  provide  a  suitable 
pentice  for  tlie  protection  of  the  men,  imder  the  provisions 
of  the  Act.'' 

Our  duty,  as  I  understand  it,  is  to  sustain  the  judgment 
if  there  was  reasonable  evidence  to  support  the  findings  if  the 
findings  themselves  are  reasonably  sufficient  to  determine  the 
issues  between  the  parties.  It  sometimes  happens  that  a 
finding  is  imperfect,  or  that  two  or  more  findings  are  incon- 
sistent or  even  contradictory  of  each  other.  In  such  cases 
the  remedy  is  usually  a  new  trial,  a  thing  to  be  avoided  unless 
it  is  clearly  required  in  the  interests  of  justice.  In  this  case, 
having  regard  to  the  whole  evidence,  the  charge,  and  the  find- 
ings, I  am  quite  unable  to  see  any  imperfection  or  inconsist- 
ency which  requires  our  interference. 

Nothing  that  I  see  requires  the  third  answer  to  be  con- 
fined as  the  defendants  contend.  On  the  contrary,  it  seems 
to  cover,  or  at  least  to  be  sufficient  to  cover  other  and  wider 
ground  than  was  intended  by  the  second  answer,  and  is  in 
my  opinion  upon  the  evidence  the  more  complete  and  satis- 
factory answer  of  the  two.  The  trap-door  if  kept  shut  would, 
as  the  learned  Chief  Justice  seemed  to  think,  have  been  a 
"  suitable  pentice  "  in  the  language  of  the  Act,  but  when  open 
was  no  pentice  at  all.     And  for  the  failure  to  keep  it  shut. 
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it  defendants  and  not  the  plaintiff  should  suffer;  the  defence 
of  common  employment  it  need  scarcely  be  said  having  no 
application  in  the  case  of  a  breach  of  statutory  duty;  see 
Groves  v.  Wimboume,  [1898]  2  Q.  B.  402;  Sault  Ste,  Marie 
Pulp  Co.  V.  Meyers,  33  S.  C.  R.  23. 

This  conclusion  makes  it  unnecessary  to  consider  the  effect 
of  the  answer  to  the  4th  question. 

I  would  dismiss  the  appeal  with  costs. 

Hon.  Sir  Charles  Moss,  C.J.O.,  and  Hon.  Mr.  Justice 
Maclaren  : — We  agree. 

Hon.  Mr.  Justice  Magee  : — It  is  manifest  from  the  read- 
ing of  section  164  of  the  Mining  Act  that  the  danger  to  be 
guarded  against  by  a  suitable  pentice  over  a  shaft,  is  not  that 
from  the  fall  of  tools  or  material  falling  from  within  the 
shaft  itself  but  from  the  carrying  on  of  work  in  levels  above 
the  shaft.  Therefore,  while  perforce  it  must  be  adapted  to 
the  confined  space,  it  should  above  all  be  sufficient  for  protec- 
tion against  that  danger.  I  see  nothing  to  say  of  ^what  par- 
ticular shape  or  how  close  to  the  shaft  it  must  be,  but  it 
must  be  sufficient,  and  if  it  is  not  the  Act  has  not  been  com- 
plied with.  A  covering  from  outside  danger  which  yet  would 
allow  free  access  to  the  shaft  for  workmen  and  for  hoisting 
from  and  into  it  might  readily  be  provided.  But  the  very 
object  of  the  Act  is  that  there  shall  be  something  beside  the 
carefulness  of  workmen  which  shall  protect  those  who  cannot 
protect  themselves  in  the  space  below,  and  if  it  is  to  be  effec- 
tive and  suitable  it  should  be  in  operation,  without  depend- 
ence on  carefulness,  and  should  only  be  out  of  operation  when 
interfered  with  improperly. 

Here  the  evidence  is  that  in  the  ordinary  course  of  opera- 
tion the  trap-door  was  frequently  and  necessarily  open  and 
while  open  no  covering  over  it  or  protection  was  provided 
against  the  danger  from  the  operations  in  the  stope  overhead 
nearby.  That  was  left  to  the  carefulness  of  the  workmen 
only,  and  the  improbability  of  that  happening  which  did 
happen.  The  only  wonder  to  me  is  that  it  did  not  happen 
before.  And  so  far  as  I  can  see  a  few  short  sloping  boards 
inside  the  stope  in  front  of  the  so-called  manhole  would  have 
prevented  the  danger  and  yet  afforded  access  to  the  stope 
behind  them.  That  was  the  "  work  going  on  ^^  in  the  level 
below  which  the  shaft  was  sunk  and  was  the  very  thing  from 
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which  there  was  most  danger  to  be  apprehended,  and  unless 
danger  from  that  source  to  the  men  in  the  shaft  was  guarded 
against  the  pentice  from  other  dangers  was  ineffectual,  and  if 
it  had  been  guarded  against  there  was  practically  little  danger 
so  far  as  shewn  f roni  other  sources.  That,  I  think,  was  what 
the  jury  had  in  mind  by  their  second  finding,  not  a  pentice 
for  the  manhole,  but  a  pentice  for  the  shaft  against  that 
danger  from  the  manhole.  In  that  finding  they  were  well 
warranted  by  the  evidence,  and  it  is  no  answer  to  say  that  the 
foreman  or  someone  else  sent  someone  to  see  at  the  last 
moment  that  the  pentice,  insufficient  because  open  pentice, 
was  made  suflScient  for  the  time  being  by  closing  it. 
I  would  dismiss  the  appeal. 

Hon.  Mr.  Justice  Meredith  (dissenting) : — There  is 
nothing  extraordinary  in  the  words  ^*  a  suitable  pentice.*^  A 
suitable  pentice  is  merely  a  suitable  covering  to  save  those 
below  from  things  falling  from  above,  protection  from  many 
more  things  than  that  which  in  falling  from  the  vast  slope 
extraordinarily  found  its  way  from  stope  through  the  small 
"  manhole  "  between  the  stope  and  the  shaft  and  then  through 
the  small  opening  in  the  covering  of  the  shaft  called  the  trap- 
door, which  happened  to  be  open  at  the  very  moment  when 
the  work  which  loosened  the  rock,  which  caused  the  plain- 
tiff's injury,  was  begun,  open  through  the  direct  neglect  of 
the.  plaintiff's  fellow- workmen  or  workman,  in  regard  to  the 
closing  of  the  trap-door.  The  workman  who  did  the  work 
which  loosened  the  stone  was  Kelly,  and  he,  before  beginning 
that  work,  directed  the  other  fellow-workman  Crabbe  to  see 
that  the  trap-door  was  closed;  Crabbe  negligently  reported 
to  Kelly  that  the  door  was  closed,  and  this  negligence  was  the 
direct  and  immediate  cause  of  the  plaintiff's  injury. 

The  covering  of  the  shaft  which  I  have  mentioned  was  a 
perfect  safe-guard  of  the  shaft  below  it  when  the  trap-door 
was  closed.  A  trap-door  was  obviously  necessary  for  the  work- 
ing of  the  mine ;  it  was  the  only  means  of  access  for  men  and 
material  to  the  shaft  below  it;  and,  of  course,  miners  below 
are  in  danger  from  anything  that  may  fall  down  upon  them, 
whether  bucket,  man,  tool,  or  material,  as  much  as  rock  being 
loosened. 

It  is  said  that  the  covering  was  not  a  pentice  because  it 
had  a  trap-door  in  it;  but  how  can  that  be  if,  as  is  the  fact 
here,  a  trap-door  was  necessary  for  the  working  of  the  mine? 
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Then  it  is  said  that  there  should  have  been  a  pentice  over 
the  "manhole;"  but  how  can  that  be?  It  would  mean  two 
pentices,  if  the  covering  of  the  shaft  be,  as  it  obviously  is, 
whether  suitable  or  not,  one.  Beside  that,  if  a  pentice  over 
the  "manhole"  were  what  the  law  requires,  if  it  answered 
the  requirement  of  the  statute,  the  other  would  not  be  re- 
quired, and,  notwithstanding  its  provisions,  might  be  re- 
moved, exposing  the  workmen  in  the  shaft  to  manifest  danger 
which  tlie  Act  intended  to  provide  against,  and  against  which 
the  "  manhole  "  pentice  would  afford  no  sort  of  protection. 

I  would  allow  the  appeal  and  dismiss  the  action,  which 
should  have  been  brought  against  the  men  or  man  whose  negli- 
gence caused  the  injury,  or  the  defendants  under  the  Work- 
men's Compensation  for  Injuries  Act. 


Hon.  Mr.  Justice  Latchford.  February  22nd,  1912. 

ALEXANDER  v.  HERMAN. 

3  O.  W.  N.  755. 

Landlord  and  Tenant — Lease — Action  to  Set  Aside — Ground  Fraud 
and  Misrepresentation— '  Indefinite  Right  of  and  Terms  for  Re- 
netcal  of  Lease — Agreement  for  Sale — Notice  of  Lease — Effect  of 
on  Purchaser — Estoppel — Recognition  of  Tenancy — Act  Respect- 
ing Short  Forms  of  Leases — Contract  for  Renewal  not  Binding 
on  Assigns — Renewal  in  Perpetuity. 

Latchford,  J.,  dismissed  with  costs  an  action  by  two  plaintiffs, 
Alexander  and  Johnston,  for  possession  of  that  portion  of  the  build- 
ing now  occupied  by  the  defendants,  being  one-half  of  the  basement 
and  the  first  floor,  with  the  exception  of  the  south-east  room  within 
the  building  situate  on  East  Sandwich  street,  Windsor,  known  as  the 
old  city  hall,  or  to  have  a  certain  lease  made  by  the  plaintiff  to  the 
defendant  reformed  or  set  aside  as  having  been  obtained  by  misre- 
presentation and  on  the  ground  that  the  said  lease  is  too  indefinite,  as 
it  does  not  specify  the  time  of  the  termination  of  same. 

J.  W.  Hanna,  K.C.,  for  the  plaintiffs. 
S.  C.  Smoke,  K.C.,  for  the  defendants. 

Hon.  Mr.  Justice  Latchford: — ^At  the  trial  I  found 
that  the  lease  in  question  in  this  action  was  not  obtained 
by  fraud  or  misrepresentation  as  the  plaintiffs  allege. 

Alexander,  like  Herman,  resided  in  Detroit,  and  there 
carried  on  in  partnership  with  his  son  a  combined  dry- 
goods  and  grocery  business.     He  was  the  owner  of  a  prop- 
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erty  in  Windsor  known  as  the  old  city  hall.  Herman, 
under  the  name  of  the  Diamond  Power  Specialty  Company, 
was  a  manufacturer  of  labour-saving  and  fuel-saving  devices ; 
and,  desiring  to  establish  a  branch  in  Onta,rio,  he  applied  to 
Alexander  for  a  lease  of  the  latter's  property  in  Windsor. 
Herman  desired  to  obtain  a  lease  for  threes  years.  This 
Alexander  refused.  The  negotiations  end^d,  according  to 
Alexander,  in  an  agreement  that  a  lease  was  to  be  made 
for  one  year  certain,  with  right  of  renewal  for  another 
year,  "if  the  property  was  not  sold.*^ 

The  defendant's  brother,  who  conducted  raosi  of  the 
negotiations  with  Alexander,  says  the  arrangement  was  "we 
were  to  have  the  privilege  of  renewing  as  long  as  we  desired,'* 
and  his  evidence  is  corroborated  by  the  defendant  himself. 
The  preparation  of  the  lease  was  wholly  in  the  hands  of  the 
defendant  and  his  brother. 

Alexander  says :  "  They  brought  the  lease  to  my  place, 
I  signed  it,  and  they  took  it  away.*'  It  was  made  in  dupli- 
cate, but  a  part  was  not  left  with  the  lessor.  Ten  days 
later  he  wrote  to  Herman  for  what  he  called  "  a  copy,*' 
and  was  sent  one  of  the  parts. 

The  lease,  which  expressed  to  be  made  in  pursuance  of 
the  Act  respecting  Short  Forms  of  I>eases  R.  S.  0.  1887, 
ch.  119,  is  not  in  fact  made  pursuant  to  that  act.  It  is 
not  under  seal;  and  the  Act  has  application  only  to  leases 
that  are  under  seal.  (Sec.  1).  It  purports  to  demise  and 
lease  to  Herman  the  old  city  hall,  with  its  appurtenances, 
for  a  term  of  one  year — from  July  1st,  1908,  to  July  1st, 
1909 — at  a  monthly  rental  of  $25.  There  arc  two  clauses 
regarding  renewals.  The  first,  which  is  not  questioned — 
though  not  limited  to  the  event  of  a  sale — is  as  follows: — 

"And  it  is  further  agreed  that  if  the  said  lessee  so 
desires,  at  the  end  of  the  said  term  of  one  year  he  shall 
have  the  privilege  of  renewing  the  said  lease  for  a  period 
of  one  year  from  the  said  date  at  the  same  rental  and  on 
the  same  terms  and  conditions  as  the  present  lease." 

Then  follows  this  provision :  "  The  lessee  shall  have 
the  privilege  of  renewing  the  said  lease  from  year  to  year 
at  the  expiration  of  any  year,  so  long  as  he  mav  care  so  to 
do." 

Alexander  alleges  that  this  clause  is  contrary  to  what 
was  agreed  to  between  him  and  the  defendant ;  that  he  exe- 
cuted the  lease  without  knowledge  that  it  contained  this 
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provision;  and  that  it  came  to  his  knowledge  only  after  he 
had  agreed  to  sell  the  property  to  his  co-plaintifE  Johnston. 

Herman  entered  into  possession  in  July,  1908.  On 
February  12th,  1909,  he  sublet  a  part  of  the  building  to 
Johnston  for  a  term  of  one  year  from  that  date,  at  $20  per 
month,  with  a  right  of  renewal  if  desired,  for  a  further 
term  of  five  months. 

During  the  term  of  the  original  lease,  on  April  1st, 
1909,  Johnston  agreed  to  purchase  and  Alexander  to  sell 
the  property.  The  agreement  is  in  writing,  and  is  expressly 
subject  to  the  lease  to  the  defendant.  On  the  same  day  a 
formal  assignment  to  Johnston  was  endorsed  upon  the 
duplicate  lease  in  the  possession  of  Alexander,  and  duly 
executed. 

It  therefore  appears  that  Johnston  agreed  to  purchase 
the  premises  with  notice  of  the  terms  of  the  lease.  He 
swears  that  he  was  not  aware  of  the  clause  regarding 
renewals  until  two  or  three  days  after  he  agreed  to  purchase. 
This  I  regard  as  improbable.  The  evidence  on  the  poiijit 
is  unsatisfactory.  It  may  be  that  he  did  not  consider  the 
right  of  renewal  to  be  binding  on  a  grantee  from  Alexander. 
But  that  Johnston  thought  a  renewal  might  be  had  for  a 
third  year  from  the  date  of  the  lease  is  indicated  by  the  fact 
that  in  his  sublease  from  Herman  he  himself  obtained  a 
right  of  renewal  which  if  exercised — and  it  was  exercised — 
extended  his  term  twelve  davs  beyond  the  end  of  the  vear 
covered  by  the  first  renewal  clause. 

In  May,  1909,  there  was  correspondence  between  the 
defendant  and  Alexander  in  regard  to  a  renewal.  Alex- 
ander did  not  disclose  the  fact  that  he  had  in  April  entered 
into  a  formal  agreement  to  sell  the  property  to  Hennan's 
sub  tenant  Johnston.  T'^ltimately,  however,  Alexander — 
notwithstanding  his  agreement  with  Johnston — agreed  by 
his  letters  of  Mav  Ifith  and  31st  to  renew  for  one  vear. 
This  the  defendant  ratified  by  his  letter  of  June  2'nd,  add- 
ing "this  does  not  thereby  affect  my  privilege  at  the  end 
of  next  year  or  any  subsequent  year.''  No  formal  lease  was 
executed. 

In  January,  1910,  notice  of  the  defendant's:  desire  to 
renew  for  a  year  under  the  second  renewal  clause  of  the 
lease  was  given  to  Alexander.  No  formal  assent  was  given 
to  this;  but  after  the  third  year  began,  Alexander  continued 
to  accept  rent  from  the  defendant,  and  thereby  recognised 
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as  existing^  the  relation  of  landlord  and  tenant.  Johnston 
continued  in  occupation  of  part  of  the  premises,  and  paid 
rent  therefor  to  the  defendant. 

On  October  5th,  1910,  Johnston,  while  still  a  tenant  of 
the  defendant,  issued  a  writ  against  the  defendant,  claiming 
as  grantee  from  Alexander  that  the  lease  should  be  set 
aside  as  too  indefinite,  and  asking  for  possession — ^the  pre- 
cise issues  in  the  present  case. 

The  action  was  tried  on  April  4th,  1911,  and  dismissed 
with  costs.  No  reason  is  stated  for  the  decision.  The  judg- 
ment was  not  appealed  from,  and  it  is  pleaded  in  the  present 
case  as  a  bar  to  Johnston's  right  to  maintain  the  action. 
The  County  Court  is  a  Couri;  of  record, -and  a  judgment 
entered  in  it  determines  once  for  all  the  issues  between  the 
parties  to  a  suit.  The  County  Court  action  was  against 
the  Diamond  Power  Specialty  Company;  while  in  this  case 
that  company  and  Herman  are  made  defendants.  Upon 
the  evidence  the  company  is  but  Herman's  business  name, 
and  both  actions  are  against  the  same  defendant.  John- 
ston asserts  now  no  claim  that  he  did  not  assert  then;  and 
his  suit  herein  fails  and  must  be  dismissed. 

I  do  not  adopt  the  contention  that  his  co-plaintiff  Alex- 
ander is  in  the  same  position;  although  upon  his  examina- 
tion for  discovery  an  answer  was  elicited  from  him  that  he 
has  no  interest  in  the  property.  Such  an  answer  should  be 
considered  in  the  light  of  the  circumstances  under  which  it 
was  made;  and  where,  as  here,  it  expresses  merely  the 
assent  of  a  dull  or  clouded  mind  to  a  question  cleverly  put 
by  able  counsel,  it  should  not,  in  my  opinion,  be  regarded 
as  of  any  great  weight,  especially  when  it  is,  as  here,  con- 
tradicted by  documentary  evidence. 

Alexander,  when  he  brought  the  action,  was  the  owner 
of  the  legal  estate  in  the  land.  That  estate  has  not  been 
conveyed  to  Johnston.  It  constitutes  a  substantial  interest 
in  the  land,  and  continues  until  ended  by  a  proper  convey- 
ance or  by  operation  of  law.  Manifestly,  when  Alexander 
said  he  had  no  interest  in  the  land  he  was  under  a  miscon- 
ception as  to  his  rights,  or  answered  the  question  without 
understanding  it. 

Nothing  that  Johnston  did  can,  I  think,  operate  as  an 
estoppel  against  Alexander;  and  as  Alexander  was  neither 
party  nor  privy  to  the  action  in  the  County  Court  between 
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Johnston  and  the  defendant,  the  defence  of  res  judicata  as 
against  Alexander  fails. 

But  Alexander,  by  his  acceptance  of  rent  even  after  he 
had  issued  the  writ  in  this  action,  unequivocally  recognised, 
according  to  well-settled  law,  that  the  defendant  was  his 
tenant — at  least  for  the  year  from  July  1st,  1910,  to  July 
1st,  1911;  and  his  claim  for  possession  must  therefore  fail. 

There  remains  only  the  contention  that  the  lease  should 
be  set  aside  on  the  ground  that  the  second  clause  providing 
for  renewals  is  too  indefinite. 

The  agreement  contained  in  this  clause  derives  no 
strength  from  the  Act  respecting  Short  Forms  of  Lease.  It 
is  not  a  covenant,  and  does  not  bind  the  land.  It  is  not 
expressed  to  bind — and  does  not,  I  think,  bind — ^the  heirs, 
assigns,  or  personal  representatives  of  the  lessor.  1  also 
think  that  it  confers  no  rights  on  the  heirs,  assigns  or  per- 
sonal representatives  of  the  lessee.  It  is  a  simple  contract 
between  Alexander  and  Herman  by  which  Alexander  gives 
to  Herman  the  privilege  of  renewing  the  lease  from  year  to 
year  so  long  as  Herman  may  desire.  The  lessee's  desire 
mupt,  of  course,  be  signified  to  the  lessor.  Brewer  v.  Conger 
(1900),  27  A.  R.  10,  at  14.  When  that  is  done,  the  only 
uncertain  element  in  the  agreement  is  made  certain. 

It  is  argued  that  the  lease  is  void  because  it  provide? 
for  renewals  in  perpetuo.  Even  if  it  provided  for  perpetual 
renewal  it  would  not  necessarily  be  void.  The  Courts  lean 
against  such  renewals,  but  recognise  them  when  properly 
expressed:  Baynham  v.  Guy's  Hospital  (1796),  3  Ves.  295. 
In  Clinch  v.  Pemet  (1895),  24  S.  C.  B.  385,  it  was  held  that 
the  lease  in  question  in  that  case  was  renewable  in  per- 
petuity. 

But  the  lease  between  Alexander  and  Herman  is  not 
renewable  in  perpetuity.  It  can.  in  my  opinion,  be  renewed 
only  while  Herman  personally,  and  not  any  one  claiming  by, 
through,  or  under  him,  ^^ cares  so  to  do";  and  may  be 
exercised  only  while  Alexander  lives  and  continues  to  own 
the  property.  Alexander  has  already  passed  the  age  which 
few  survive,  and  he  may  dispose  of  the  property  at  any 
time.  He  could  admittedly  have  given  a  right  to  renew 
during  his  lifetime,  and  has  in  fact  done  no  more. 

•  The  action  fails  on  all  grounds,  and  must  be  dismissed 
with  costs. 
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Hon.  Mr.  Justice  Middleton.  February  23rd,  1912. 

Re  GEIFFIN. 

3  O.  W.  N.  759. 

Executors  and  Administrators — Compensation — Commission  and  Costs 
— Question  as  to  Allowance  for — Appeal  from  Order  of  Surrogate 
Judge  Fixing  Amounts. 

Middleton,  J.,  varied  the  order  as  to  certain  items.  Appellant 
residuary  legatees  given  costs  against  executors,  if  asked. 

Re  Morrison,  13  O.  W.  R.  767,  determines  that  the  provisions 
of  the  tariff  govern  solicitors*  costs. 

An  appeal  by  the  residuary  legatees  under  the  will  of  the 
late  G.  H.  Griffin,  from  an  order  of  His  Honour  Judge- 
McWatt,  dated  23rd  January,  1912,  made  on  the  executors 
passing  accounts,  fixing  the  compensation  and  costs  of  the 
executors. 

R.  C.  H.  Cassels,  for  the  appellant,  residuary  legatees. 
J.  D.  Montgomery,  for  the  respondent,  executors. 

Hon.  Mr.  Justice  Middleton  : — The  testator  appointed 
as  his  executors  two  members  of  the  firm  who  acted  as  his 
solicitors,  with  the  direction  that  one  executor  should  "  have 
the  sole  winding-up  of  the  said  estate  and  that  whichever 
of  my  said  executors  shall  wind  up  my  estate  that  he  shall 
be  entitled  to  charge  the  ordinary  solicitor's  fees  against 
the  said  estate;  the  legacies  herein  given  to  my  executors 
not  being  given  for  services  to  be  rendered  in  connection 
with  my  said  estate  by  them  or  either  of  them.'' 

This  is  consistent  only  with  the  idea  that  the  acting 
executor  was  to  receive  for  his  remuneration  such  fees  as  a 
solicitor  would  charge  for  the  services  rendered,  and  is 
quite  inconsistent  with  the  idea  that  the  executors  were  to 
have  not  only  this  remuneration  for  professional  services 
but  also  commission. 

The  Surrogate  Judge  has  allowed  $376.02  costs  and 
$3,000  under  the  trustee  act  for  care,  pains  and  trouble 
"  to  the  present  time.'' 

The  parties  on  the  argument  agreed  that  I  should  deal 
with  the  matter  upon  the  footing  that  the  amount  to  be 
allowed  covers  the  entire  services  rendered  and  to  be 
rendered  by  the  executors,  as  the  residuary  legatee  elects 
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to  take  over  the  estate  in  specie;  and  nothing  remains  to  be 
done  save  to  hold  a  small  sum,  comparatively,  to  answer  an 
annuity. 

The  estate  was  all  well  invested  in  stocks,  etc.,  and  the 
executors  have  had  to  sell  some  of  this  to  pay  specific 
legacies. 

The  testator  died  on  the  10th  October,  1910,  and  the  trust 
is  not  one  for  investment  and  reinvestment  as  in  Re  Williams. 

Tlie   income   secured    is    $4,022  67 

and  per  sub.  acc't 983  65 


$5,006  32 


Xone  of  this  had  to  be  *'  collected  "  in  the  ordinary  sense, 
as  it  consisted  of  25  dividend  cheques  which  only  had  to  be 
endorsed  and  deposited. 

Some  stock  was  sold  through  brokers,  and  the  cheques 
for  the  proceeds  deposited.  This  (covering  5  transactions) 
amounted  to  less  than  $16,000.  Life  insurance  amounting 
to  $3,643  was  received  from  two  policies. 

A  sum  of  $4,200  was  borrowed  from  the  T^mbton  T^oan 
upon  stock,  and  was  repaid. 

About  $4,000  was  in  the  bank  to  the  testator's  credit. 

About  40  cheques  were  issued  to  legatees,  and  less  than 
20  in  payment  of  debts,  funeral  and  testamentary  expenses, 
and  succession  duty. 

The  solicitor's  bill  of  $37*6  is  not  produced;  but  it  must 
cover  practically  all  that  was  done. 

All  that  remains  to  be  done  is  to  set  apart  two  sums  of 
$4,000  and  $2,000 — $6,000  in  all— to  answer  legacies  to 
B.  S.  W.  Heighem  and  F.  W.  Griffin,  and  to  pay  $450  for 
a  monument.  The  rest  of  the  estate,  about  $60,000,  con- 
sisting of  $1,600  in  the  bank  and  stock  in  8  companies, 
can  be  transferred  to  the  residuary  legatee. 

If  one  per  cent,  is  allowed  on  the  dividend  cheques 
($5,000)  and  on  the  stock  sold  ($16,000),  and  one  per  cent, 
on  the  money  paid  out  (about  $27,000) — say  $500  in  all — 
there  would  be  a  most  liberal  allowance  in  addition  to  the 
$376  charged  for  costs. 

The  residuary  legatee  on  the  argument  expre?sed  willing- 
ness to  allow  $1,000  in  all,  and  I  would  therefore  fix  the 
commission  at  $1,000,  including  the  costs,  or  say  $6*25  in 
additirm  to  the  costs. 


468 


TEE  ONTARIO  WEEKLY  REPORTER.        [voL.  21  \ 


In  a  very  similar  case  of  Re  West,  determined  by  Mr. 
Justice  Osier  in  1894,  he  confirmed  an  allowance  of  a  very 
much  smaller  sum  for  commission. 

The  learned  Surrogate  Judge  gave  no  reason  for  fixing 
the  commission  at  $3,000;  and  counsel  for  the  executors 
stated  it  was  2%  per  cent,  on  the  cash  received  and  2Vi 
per  cent,  on  the  cash  disbursed.  It  is  really  about  10  per 
cent,  on  the  amount  passing  through  the  executor's  hands, 
if  the  temporary  loan  is  ignored. 

A  second  question  is  raised  as  to  the  costs  allowed.  For 
attending  the  audit  of  these  simple  accounts,  the  Judge,  in 
addition  to  the  usual  solicitor's  charges,  has  allowed  by  fiat 
a  counsel  fee  to  the  executors  of  $100,  and  $50  to  counsel 
for  the  residuary  legatee;  and  has  allowed  $59.03  to  the 
agent  for  the  official  guardian,  including  a  fee  of  $50. 

The  infants  were  in  no  way  interested,  as  their  specific 
pecuniary  legacies  were  paid  in  full. 

Assuming  that  any  counsel  fee  is  proper,  the  rules  limit 
the  power  of  the  Judge  to  an  allowance,  as  a  maximum,  of 
$25. 

Re  Morrison^  13  0.  W.  B.  767,  determines  that  the.  pro- 
visions of  the  tariff  govern — if  any  authority  is  needed  for 
so  self-evident  a  proposition. 

The  order  of  the  Surrogate  Judge  must  be  amended  in 
accordance  with  the  above,  and  the  Appellant  should  have 
his  costs  against  the  executors  if  asked. 


Hon.  Mr.  Justice  Clutk.  Febkuary  28th,  1912. 

Re  GEORGE  CORKETT  ESTATE. 

« 

3  O.  W.  N.  761. 

Will — Construction — Motion  for  Under  Con.  Rule  938 — Division  of 
Re8i4u€-=-Maintenance  of  Children — Sale  &f  Residence — Costs. 

Motion  by  the  executors  under  Con.  Rule  938,  for  an 
order  construing  the  will  of  the  late  George  Corkett. 

F.  Aylesworth,  for  the  executors. 

B.  F.  Justin,  K.C.,  for  W.  George  Corkett. 

E.  C.  Cattenach,  for  the  infants. 

R.  G.  Agnew,  for  Mrs.  Kogg  (Mai^aret  Jane  Corkett). 
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Hon.  Mb.  Justice  Clute  : — The  testator,  George  Corkett, 
by  his  will  devised  his  farm,  the  west  half  of  lot  4  in  the 
township  of  Albion,  to  his  executors  and  trustees  until  his 
son,  William  George,  shall  have  arrived  at  th^  age  of  25 
years,  and  then  to  his  said  son  in  fee  simple.  He  directed 
the  rents  and  profits  thereof  to  be  applied  to  the  support, 
maintenance  and  education  of  his  children. 

He  then  devised  his  house  and  lot  in  Brampton  to  his 
trustees  to  hold  in  trust  until  his  youngest  child  arrived  at  the 
age  of  21  years,  the  residence  to  be  used  as  a  home  for  his 
children  "  until  such  time,'^  and  after  the  youngest  child 
arrived  at  21  years  he  directs  a  sale  and  division  of  the  pro- 
ceeds to  be  made  equally  among  his  three  children. 

He  also  gave  his  executors  power  to  sell  the  residence  be- 
fore the  youngest  child  arrived  at  21  years  of  age  and  pur- 
chase another,  if  they  thought  proper,  for  the  use  of  his 
children  until  the  youngest  child  arrived  at  21  years  of  age, 
the  n€w  purchase  to  be  held  upon  the  same  conditions  and 
trust  as  his  said  residence. 

He  directed  his  executors  and  trustees  to  invest  the 
residue  of  his  estate,  and  to  apply  the  interest,  dividends  and 
profits  arising  from  such  investment,  as  may  be  necessary, 
to  the  support,  maintenance  and  education  of  his  children 
until  liis  daughter  Margaret  shall  have  attained  the  age  of  21 
years,  at  which  time  he  directs  the  executors  to  pay  over  to  her 
the  sum  of  $1,000  and  to  keep  the  residue  invested  and  apply 
the  interest  therefrom  to  the  support  of  his  children  until  his 
said  daughter  arrived  at  the  age  of  26  years,  at  which  time  he 
directs  that  she  shall  be  paid  "the  one-third  of  the  said 
residue  of  my  estate  after  deducting  the  one  thousand  dollars 
previously  paid  to  her,"  and  that  the  trustees  shall  keep  the 
residue  then  remaining  invested  and  apply  the  interest 
arising  therefrom  to  the  support,  maintenance  and  education 
of  his  children,  William  George  Corkett  and  Cecil  Mansfield 
Corkett,  till  William  George  shall  have  arrived  at  the  age  of 
25  years,  at  which  time  he  directs  the  executors  to  pay  over 
to  his  son  William  George  one-half  of  the  residue  then  re- 
maining and  thereafter  directs  the  executors  and  trustees  to 
invest  the  then  residue  and  apply  so  much  of  the  interest 
arising  therefrom  as  may  be  necessary  for  the  support  and 
maintenance  of  his  son  Cecil  Mansfield  Corkett  till  he  shall 
have  attained  the  age  of  21  years,  at  which  time  the  balance 
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or  residue  then  remaining  shall  be  paid  to  his  said  son  Cecil 
Mansfield. 

He  directs,  if  necessary,  portions  of  the  principal  to  be 
used  for  the  support,  maintenance  and  education  of  his 
children. 

In  his  codicil,  after  reciting  that  he  had  bequeathed  to 
his  son  George  William  one-half  of  his  estate  after  payment 
to  his  daughter  Margaret  her  one-third  share,  he  declares  it 
to  be  his  will  that  "  instead  of  my  said  son  being  bequeathed 
the  said  one-half  of  the  residue  as  aforesaid  that  he  be  and  he 
is  thereby  bequeathed  the  sum  of  one  thousand  and  five  hun- 
dred dollars  in  cash  and  the  one- third  part  or  share  of  the 
proceeds  of  the  sale  of  my  said  residue,  the  balance  to  be 
dinded  between  my  said  daughter  Margaret  Jennie  Corkett 
and  my  son  Cecil  Mansfield  Corkett  according  to  the  terms 
and  conditions  specified  as  to  the  other  bequests  made  by  my 
said  will." 

Tho  questions  submitted  in  the  notice  of  motion  do  not 
cover  the  grounds  taken  in  argument  as  to  the  construction 
of  the  will.  I  am  of  opinion  that  by  the  true  construction 
of  the  will  the  expense  for  the  maintenance  of  the  dwelling 
house  as  a  residence  for  the  children  for  the  period  limited 
by  the  will  should  be  paid  out  of  the  income  of  the  estate  if 
that  be  sufiScient  as  it  would  appear  that  it  is,  and  if  not 
sufficient  out  of  the  corpus. 

That  such  support  shall  continue  for  the  benefit  of  the 
three  children  until  Margaret  arrived  at  the  age  of  21  years, 
when  she  should  receive  one  thousand  dollars,  and  that  the 
interest  upon  the  residue  should  then  be  applied  for  the  sup- 
port, maintenance  and  education  of  all  the  children  until 
Margaret  arrive  at  26  years  of  age. 

That  she  is  then  entitled  to  receive  one-third  of  the 
residue  of  the  estate  after  deducting  one  thousand  dollars 
previously  paid  to  her;  that  is,  as  I  imderstand  the  rather 
obscurely  expressed  will,  that  whatever  the  residue  may  be 
she  is  entitled  to  one-third  of  that,  but  inasmuch  as  she  has 
received  the  thousand  dollars  that  sum  is  to  be  deducted  from 
her  share;  thus,  if  the  residue  before  the  thousand  dollars 
had  been  paid  is  $6,000  she  would  be  entitled  to  $2,000,  and 
having  received  one  thousand  dollars  she  would  be  entitled 
to.  the  balance  of  one  thousand  dollars.  It  does  not  mean,  I 
think,  that  the  thousand  dollars  paid  to  her  is  to  be  first 
deducted  from  the  residue,  that  from  that  sum  then  she  is  to 


1912]  RE   GEORGE  CORKETT  ESTATE.  471 

receive  one-third  and  that  the  thousand  dollars  should  again 
be  deducted  from  it.  That  would,  in  effect,  be  deducting 
the  thousand  twice. 

I  am  also  of  opinion  that  the  children  Margaret  and  William 
George  are  entitled  to  what  is  a  fair  allowance  for  their 
maintenance  whether  that  maintenance,  support  and  educa- 
tion be  upon  the  premises  or  not.  In  case  the  parties  differ 
as  to  what  a  reasonable  sum  would  be,  the  Surrogate  Court 
may  adjust  that  matter  in  settling  the  accounts  of  the  execu- 
tors. 

It  will  be  noticed  that  the  one-half  of  the  residue  given  to 
William  George  is  the  one-half  remaining  after  one-third  of 
the  whole  residue  had  been  paid  to  Margaret,  that  is,  it  is 
one-third  of  the  residue.  In  the  codicil  it  is  this  one-third 
of  the  whole  residue  or  one-half  of  the  remaining  residue  that 
is  referred  to,  and  instead  of  William  George  being  bequeathed 
one-half  of  the  residue  after  the  payment  to  Margaret  he  is 
bequeathed  the  sum  of  $1,500  in  cash,  and  he  is  also  given  a 
one-third  share  of  the  proceeds  of  the  residue. 

Then  comes  the  expression,  the  meaning  of  which  is  dis- 
puted :  "  The  balance  to  be  divided  between  my  said  daughter 
Margaret  Jennie  Corkett  and  my  son  Cecil  Mansfield  Corkett 
according  to  the  terms  and  conditions  specified  as  to  the  other 
bequests  made  by  my  will."  What  balance?  Does  it  mean 
the  balance  of  the  residue  after  paying  one-third  to  William 
George  or  the  balance  of  the  residue  of  the  estate,  or  both? 
Some  light  is  thrown  upon  it  by  the  last  clause.  The  division 
is  to  be  made  according  to  the  terms  and  conditions  specified 
in  the  other  bequests  of  the  will.  What  other  bequests? 
Clearly,  I  think  the  bequests  which  affect  the  half  residue 
mentioned  and  also  the  bequests  upon  the  sale  of  the  residue. 

By  a  former  provision,  upon  a  sale  of  the  residence,  the 
proceeds  were  to  be  equally  divided  "amongst  my  three 
children  in  equal  shares."  Before  the  codicil  was  made 
Margaret  had  received  her  thousand  dollars  and  one-third  of 
the  residue  and  was  yet  entitled  to  receive  one-third  of  the 
proceeds  from  the  sale  of  the  residence,  and  any  amount  re- 
maining unpaid  for  maintenance,  etc. 

^^'illiam  George  Corkett  by  the  codicil  is  now  given  $1,500 
and  one-third  of  the  proceeds  of  the  residence  instead  of  his 
one-half  of  the  residue  after  Margaret  had  been  paid.  The 
residue  of  the  estate,  in  my  opinion,  goes  to  the  younger  son 
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Cecil  Mansfield  Corkett,  each  of  the  three  children  receiving 
one-third  of  the  proceeds  from  the  sale  of  the  residence. 

Costs  out  of  the  estate.     The  costs  of  the  executors  between 
solicitor  and  client. 


Hon.  Mr.  Justice  Kelly.  February  28th,  1912. 

UNDERWOOD  v.  COX. 

3  O.  W.  N.  765. 

Contract — Settlement  of  Claims  under  Will — Action  to  Enforce — De- 
fence Fraud  and  Misrepresentation  —  Absence  of  Independent 
Advice  —  Confidential  Relationship  —  Document  Signed  icithout 
being  Read  Over. 

Kelly,  J.,  held  that  the  settlement  was  deliberately  made  and 
the  fart  that  one  party  to  it  afterwards  became  dissatisfied  with  it, 
is  not  of  itself  a  sufficient  reason  for  seeking  to  be  relieved  from  it. 
Judgment  for  plaintiffs  with  costs. 

t 

Action  by  William  J.  Underwood  and  his  sister,  Catharine 
Laurie,  against  their  sister,  Jane  Cox,  for  payment  of  $964.70 
and  interest,  claimed  as  their  two-thirds  shire  of  an  amount 
agreed  by  the  defendant  to  be  paid  to  the  plaintiff  and 
another  sister,  Mary  Ann  Cox,  by  ah  agreement  dated  May 
5th,  1910. 

The  defence  set  up  was  that  defendant  was  induced  to 
sign  the  agreement  by  the  misrepresentation,  fraud,  intimida- 
tion, duress  and  undue  influence  of  plaintiff  Underwood  and 
Joseph  Laurie,  husband  of  the  plaintiff  Laurie,  and  that  she 
signed  it  without  knowing  its  contents  and  without  legal 
advice  as  to  her  rights. 

R.  U.  McPherson  and  J.  W.  McCullough,  for  the  plain- 
tiffs. 

Gordon  Waldron,  for  the  defendant. 

Hon.  Mr.  Justice  Kelly: — The  parties  to  the  agree- 
ment are  children  of  Francis  Underwood,  deceased,  who  by 
his  will,  dated  August  2nd,  1902,  and  a  codicil  thereto  dated 
March  1st,  1905,  gave  to  Ida  Frances  Cox,  the  minor  daughter 
of  the  defendant,  an  organ  and  a  mortgage  which  he  held  for 
$1,000  on  the  property  of  the  defendant  and  her  husband, 
and  all  the  rest  of  his  estate  to  the  defendant. 
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Testator  died  on  March  27th,  1910,  and  his  executors 
applied  for  probate  of  the  will;  the  plaintiff  Mary  Ann  Cox 
filwi  a  caveat  against  issue  of  probate,  alleging  that  the  will 
was  not  executed  by  the  testator,  or,  if  so,  that  it  was  executed 
under  undue  influence  and  duress,  and  that  he  was  not  of 
sound  mind,  memory  and  understanding. 

The  real  ground,  however,  of  plaintiff  TJnderwood^s  objec- 
tion to  the  disposition  made  by  the  testator  of  his  estate  is 
found  in  the  claim  which  he  had,  or  believed  he  had,  against 
the  testator  and^his  estate,  arising  out  of  an  agreement  or 
understanding  between  the  father  and  son.  Several  years 
prior  to  his  death  the  father  obtained  from  the  son  a  convey- 
ance of  certain  property  at  a  price  much  less  than  its  real 
value,  on  the  promise  that,  at  his  death,  the  son  would  be 
given  a  substantial  part  of  his  estate.  The  son  honestly 
believed  that  he  was  entitled  to  enforce  this  claim  against 
his  f ather^s  estate,  or  to  share  in  the  assets  of  the  estate ;  he 
also  claimed  the  organ  which  his  father  bequeathed  to  de- 
fendant's minor  daughter,  and  which,  the  evidence  shews, 
had  been  at  some  time  looked  upon  as  belonging  to  him.  The 
claim  of  plaintiff  Catharine  Laurie  was  tliat  she  had  been 
promised  by  her  father  consideration  for  having  nursed  and 
cared  for  him  for  a  considerable  time  prior  to  his  death,  and 
that  the  estate  was,  therefore,  indebted  to  her.  Mary  Ann 
Cox,  the  other  party  to  the  agreement  sued  on,  is  not  a  party  • 
to  these  proceedings;  it  was  stated  by  defendant's  counsel 
during  the  progress  of  the  trial  that  she  was  not  pressing  her 
claim. 

On  May  4th,  1910,  the  plaintiff  Underts'ood,  who  lives  in 
London,  went  to  defendant's  residence  in  the  township  of 
Markham,  and  during  an  interview  of  considerable  length 
proposed  a  settlement.  Defendant's  husband,  Walter  Cox,  was 
not  present,  and  L'nderwood,  after  stating  to  defendant  why 
he  claimed  to  be  entitled  to  a  settlement,  named  an  amount 
which  Would  be  accepted  for  the  plaintiffs  and  Mary  Ann 
Cox  in  full,  the  terms  proposed  being  exactly  those  which  were 
afterwards  embodied  in  the  agreement  sued  upon.  Defend- 
ant, •  as  was  natural,  said  she  wished  to  talk  it  over  with  her 
husband,  and  Underwood  left  the  house  with  the  understand- 
ing that  he  would  return  next  day  for  her  answer. 

On  May  5th,  Underwood,  accompanied  by  Joseph  Laurie, 
husband  of  plaintiff  Catharine  Laurie,  returned  to  defend- 
ant's house  and  had  a  further  interview  with  defendant  and 
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her  husband.  The  proposal  made  on  the  day  previous  was 
fully  and  freely  talked  over  and  considered  by  those  present, 
and  the  defendant  and  her  husband  decided  to  accept  it;  and 
it  was  suggested  by  defendant's  husband  that  plaintiff  Under- 
wood draw  the  agreement  to  carry  out  the  settlement.  This 
Underwood  refused  to  do.  It  was  then  suggested,  and,  so 
far  as  the  evidence  shews,  by  defendant,  that  Underwood, 
Walter  Cox  and  Laurie  go  to  one  of  the  executors,  who  lived 
nearby,  and  have  him  draw  the  agreement.  They  went. 
The  executor  also  refused  to  draw  it,  and  suggested  the  parties 
going  to  Markham  to  have  it  drawn  by  a  solicitor.  These 
same  three  persons  went  together  to  Markham,  a  distance  of 
51/^  miles,  and  instructions  were  given  to  a  solicitor  to  pre- 
pare the  agreement  on  the  terms  which  had  been  agreed  on  at 
defendant's  house,  all  three  being  with  the  solicitor  when  the 
instructions  were  given. 

Plaintiff  Underwood  and  defendant's  husband  returned  to 
defendant's  house  with  the  agreement,  which,  on  the  way 
from  the  solicitor's  ofSce,  had  been  signed  by  Mary  Ann  Cox. 

Defendant  did  not  then  read  the  agreement,  but  she 
admits  that  she  understood  the  proposal  for  settlement  made 
by  lier  brother  on  the  4th  and  discussed  by  the  parties 
assembled  at  her  house  on  the  5th.  There  is  no  doubt,  and 
defendant  admits  it,  that  the  agreement  is  in  the  exact  terms 
then  proposed.  Under  these  circumstances  its  not  having 
been  read  over  at  the  time  of  its  execution  is  not  a  ground  for 
repudiating  the  agreement.  North  British  Rw.  Co.  v.  Wood 
(1891),  18  Ct.  of  Session  Cases  (4th  series)  27. 

Defendant  shewed  some  hesitation  about  signing,  and 
plaintiff.  Underwood,  said  to  her :  "  Now,  Jane,  you  do  not 
need  to  sign  that  paper,  and  don't  sign  it  unless  you  feel  that 
you  are  giving  what  you  feel  that  I  should  have ;  I  consider 
this  is -a  just  claim,  and  if  you  don't  consider  so,  don't  sign 
that  paper,"  and  further :  ^^  You  don't  have  to  sign  it." 

Defendant's  husband  then  said:  "What  will  happen  if 
phe  don't  sign  it?"  Underwood  replied:  "We  will  let  it 
stand  on  its  own  merits,  will  let  the  case  stand  on  its  own 
merits,  and  the  case  will  settle  itself." 

At  the  trial  it  was  admitted  that  there  was  no  duress; 
and  there  was  no  evidence  of  it;  but  it  was  attempted  to  be 
shewn  that  there  was  fraud  and  misrepresentation  on  the  part 
of  the  plaintiff  Underwood,  and  that  he  had  intimidated 
defendant  and  obtained  undue  influence  over  her. 
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The  evidence  does  not  satisfy  me  that  these  contentions 
are  well  founded.  I  do  not  find  that  plaintiff  Underwood  or 
Joseph  Laurie,  made  any  misrepresentations  to,  or  perpe- 
trated any  fraud  upon,  the  defendant;  nor  do  I  think  that 
any  fiduciary  relationship,  or  relationship  of  confidence,  ex- 
isted or  was  established  between  these  parties  such  as  would 
justify  the  assumption  of  undue  influence;  nor  is  there  any 
evidence  of  intimidation. 

Defendant  claimed  that  she  was  in  a  weak  state  of  health, 
that  she  had  no  independent  advice,  and  that  she  was  unduly 
pressed  by  the  plaintiff  Underwood,  and  was  hastened  into 
the  settlement. 

It  is  true  that  she  was  not  then  in  the  best  of  health,  but 
she  was  not  so  unwell  as  not  to  be  able  to  attend  to  her  house- 
hold duties,  which  she  was  doing  unaided  at  that  time,  in- 
cluding the  preparation  of  dinner  for  those  who  assembled 
at  her  home  on  May  5th.  She  was  not  unduly  pressed  or 
•hurried  into  the  settlement.  When  on  May  4th  she  expressed 
her  desire  to  be  given  until  the  following  day  to  consult  with 
her  husband,  her  brother  readily  consented.  She  had  for 
some  time  on  May  14th  until  the  afternoon  of  May  5th  to 
confer  with  her  husband,  and  obtain  other  independent  advice, 
had  she  desired  to  do  so,  and  I  do  not  find  that  any  circum- 
stances arose  which  threw  the  burden  on  the  plaintiffs  of 
doing  more  than  they  did.  See  Walter  v.  Andrews,  16  Qr., 
at  p.  640, 

In  Harrison  v.  Guest,  2  Jur.  N.  S.  911,  the  Lord  Chan- 
cellor held  the  absence  of  professional  advice  no  objection, 
when  the  party  dealt  with  did  not  occupy  a  fiduciary  rela- 
tionship. It  was  also  there  laid  down  that  the  burden  of 
proof  is  on  the  party  seeking  to  set  aside  the  transaction  to 
shew  that  he  has  been  imposed  on,  and  it  is  not  for  him  to 
say  "  I  had  no  professional  advice,"  unless  he  can  shew  there 
has  been  contrivance  or  management  on  the  part  of  the  per- 
son who  was  dealing  with  him,  and  whose  transaction  is 
sought  to  be  set  aside,  to  prevent  him  having  that  advice. 

Nothing  has  happened  in  this  case  to  throw  that  burden 
on  the  plaintiffs. 

Defendant  endeavoured  to  shew  that  plaintiff  Underwood 
had  used  an  incident  in  her  early  life  as  a  threat  to  compel 
her  to  make  the  settlement.  I  do  not  find  this  to  have  been 
the  fact.  Defendant's  evidence  is  that  she  did  not  know  if 
her  brother  knew  of  this  incident,  that  he  had  never  men- 
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tioned  it  to  her,  and  when  she  herself  mentioned  the  subject 
on  May  4th^  she  cannot  remember  his  making\any  reply. 
Her  brother  denies  having  alluded  to  it. 

It  was  argued  on  behalf  of  the  defendant  that  the  filing 
of  the  caveat  was  not  the  proper  procedure  by  which  Under- 
wood could  establish  his  claim.  He,  however,  believed  that 
whatever  procedure  was  adopted  by  his  solicitor  in  London, 
who  prepared  the  caveat,  was  the  necessary  procedure  by 
which  to  establish  his  claim. 

The  settlement  was,  to  my  mind,  deliberately  made,  and 
the  fact  that  one  party  to  it  afterwards  became  dissatisfied 
with  it,  is  not  of  itself  a  sufficient  reason  for  seeking  to  be 
relieved  from  it.  In  many  instances  compromises  or  settle- 
ments are  entered  into  which  are  at  the  time  not  altogether 
satisfactory  to  one  or  other  of  the  parties,  but  which  they, 
nevertheless,  enter  into  so  as  to  avoid  the  expense  and  anxiety 
attendant  on  litigation,  or  to  settle  doubtful  claims,  or  for 
some  such  consideration,  and  the  Courts  uphold  these  com-' 
promises  or  settlements. 

It  is  not  unusual  for  a  compromise  to  be  effected  on  the 
ground  that  the  party  making  it  has  a  chance  of  succeeding 
in  it,  and  if  he  bona  fide  believes  he  has  a  fair  chance  of  suc- 
cess, he  has  a  reasonable  ground  for  suing,  and  his  forbear- 
ance to  sue  will  constitute  a  good  consideration.  Callister 
V.  Bischoffsheim ,  L.  R.  5  Q.  B.  449;  Miles  v.  New  Zealand 
Alford  Estate  Co.,  L.  R.  32  C.  D.  266. 

These  plaintiffs  not  only  believed  that  they  had  a  chance 
of  success,  but  there  is  nothing  in  the  evidence  to  shew  that 
their  claims  were,  in  their  nainds,  at  least,  other  than  honest 
ones,  or  that  they  were  otherwise  than  honestly  made.  By 
the  agreement  sued  upon  they  and  Mary  Ann  Cox,  in  con- 
sideration of  the  payment  which  the  defendant,  agreed  to 
make,  released  their  father's  estate  from  all  claims  which 
they  had  against  it  and  withdrew  without  costs,  the  caveat. 

After  a  very  careful  consideration  of  the  evidence,  I  can 
only  conclude  that  the  plaintiffs  are  entitled  to  succeed. 

There  will  therefore  be  judgment  in  their  favour  for  the 
amount  prayed  for  and  costs. 
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Hon.  Mr.  Justice  Teetzel.  February  29th,  1912. 

WILSON  V.  KERNER. 

^  3  O.  W.  N.  769. 

Landlord  and  Tenant — Lease — Covenant  for  Renetcal — Construction 
of — Plaintiff  Claimed  Entitled  to  Perpetual  Renewal — Defendant 
Claimed  one  Renewal  only. 


Teetzel,  J.,  held  that  a  covenant  in  a  lease,  for  a  renewal  thereof, 
"  for  a  further  period  of  five  years  at  same  rental  and  on  same 
terms  as  in  l^ase  if  lessee  shall  so  desire/*  is  not  a  covenant  for 
perpetual  renewal. 

Action  by  the  executors  and  sole  devisee  under  tlie  will 
of  Samuel  Wilson,  deceased,  for  the  specific  performance 
of  a  covenant  in  a  lease,  dated  June  6th,  1907,  from  the 
defendant  to  plaintiffs'  testator,  which  covenant  is  in  the 
words  following: — 

"And  it  is  hereby  further  agreed  by  and  between  the 
parties  hereto  that  the  said  lessee,  his  executors,  adminis- 
trators, and  assigns,  shall  be  entitled  to  a  renewal  of  this 
lease  for  a  further  period  of  five  years  from  the  expiration 
of  the  term  above  demised  at  the  same  rental  and  upon  the 
same  terms  and  conditions  in  all  respects,  if  said  lessee  bhall 
desire  to  hold  the  same  for  such  extended  term/' 

The  lease  expired  on  July  1st,  1911,  and  the  only  dis- 
pute in  carrying  out  the  covenant  for  renewal  and  resulting 
in  this  action  arose  from  the  claim  of  the  plaintiffs  that 
the  renewal  of  the  lease  should  contain  a  similar  covenant 
for  renewal  to  that  contained  in  the  lease  of  June  6th,  1907. 

The  position  of  the  plaintiffs  was  that  they  were  entitled 
to  have  the  lease  perpetually  renewed,  while  the  defendant 
claimed  that  only  one  renewal  was  called  for  by  the  coven- 
ant. 

S.  F.  Washington,  K.C.,  and  W.  A.  H.  Dufif,  K.C.,  for 
the  plaintiffs. 

C.  J.  Holman,  K.C.,  and  J.  M.  Telford,  for  the  defend- 
ant. 

Hon.  Mr.  Justice  Teetzel: — The  proper  construction 
to  be  placed  upon  this  form  of  covenant  has  long  been  settled 
both  in  England  and  in  Canada  to  be  that  the  lessee  is  not 
entitled  to  a  renewal  in  perpetuity,  but  only  to  one  renewal 
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unless  the  language  used  in  the  covenant  expressly  or  by 
clear  implication  shews  that  the  parties  intended  a  renewal 
in  perpetuity.  In  order  to  establish  such  a  construction 
the  intention  must  be  unequivocally  expressed,  and  a  pro- 
viso in  general  terms  that  the  renewal  lease  shall  contain 
the  same  covenants  and  agreements  as  the  lease  containing 
the  covenant  for  renewal  has  been  repeatedly  held  not  to 
extend  to  the  covenant  for  renewal.  See  Woodfall,  18th 
ei,  pp.  424,  425  and  426,  and  Halsburj's  Laws  of  England, 
vol.  18,  p.  463,  where  the  leading  cases  are  cited.  See  aleo 
Rex  V.  St  Catharines  Hydraulic  Co.  (1910),  43  S.  C.  R.  595. 

Taking  the  language  of  the  covenant,  sued  on,  which 
must  be  the  sole  guide  in  determining  the  intention  of  the 
parties,  there  is  nothing  whatever  to  indicate  that  either 
party  intended  that  the  defendant  should  be  under  any  irre- 
vocable obligation  to  renew  the  lease  either  perpetually  or 
as  long  beyond  one  renewal  term  as  the  plaintiffs  without 
any  obligation  on  their  part  to  accept  further  renewals 
might  choose  to  require  it  to  be  done. 

One  circumstance  urged  for  the  plaintiffs  as  indicating 
that  such  intention  could  be  gathered  from  the  covenant 
was  the  fact  that  in  a  prior  lease  of  part  of  the  same  pre- 
mises made  by  defendant's  husband  to  plaintiffs'  testator, 
the  precaution  had  been  taken  of  inserting  in  a  similar  cov- 
enant for  renewal  the  words  "except  renewal."  It  is  quite 
clear  that  this  circumstance  or  any  other  act  of  the  parties 
cannot  be  invoked  to  affect  the  interpretation  of  the  plain 
and  unambiguous  language  of  the  covenant:  Baynham  v. 
Guy's  Hospital  (1796),  3  Ves.  294;  Iggulden  v.  May  (1804), 
9  Ves.  325;  Foa  on  Landlord  &  Tenant,  (3rd  ed.),*272. 

The  defendant  before  action  was  and  she  still  is  willing 
to  perform  the  covenant  according  to  its  proper  interpreta- 
tion, and  only  refused  to  execute  the  renewal  lease  tendered 
because  of  the  insertion  of  the  covenant  for  renewal. 

The  action  must  therefore  be  dismissed  with  costs. 

Fifteen  days'  stay. 
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divisional  court. 

Febhuaky  24th,  1912. 

TEADEBS  BAXK  v.  BINGHAM. 

3  O.  W.  N.  772. 

Sale  of  Ooodg — Construction  of  Contract — Agent  for  Sale  of  Goods  or 
Purchaser — Question  as  to  which — Time  of  Sale. 

DivisioNAii  CouBT  heldy  upon  the  evidence,  that  defendant  was 
merely  agent  for  sale  of  the  goods  and  that  the  property  in  the  goods 
had  not  passed  to  him,  and  upon  the  termination  of  the  agency  he 
had  a  right  to  return  the  goods  on  hand,  and  ^as  not  bound  to  keep 
and  pay  for  them.  The  "time  of  sale"  means  the  time  of  sale  to  a 
purchaser.     Appeal  allowed  with  costs  throughout. 

An  appeal  by  the  defendant  from  a  judgment  of  His 
Honour  Judge  Talbot  MacBeth,  of  Middlesex  County 
Court,  in  favour  of  plaintiff  upon  an  action  on  an  assign- 
ment of  a  money  claim,  pronounced  17th  December,  1911. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glenholme  Falconbridge,  C.J.K  B.,  Hon.  Mr.  Justice 
Britton  and  Hon.  Mr.  Justice  Middleton. 

J.  M.  McEvoy,  for  the  defendant,  appellant. 
G.  N.  Weekes,  for  the  plaintiff,  respondent. 

Hon.  Mr.  Justice  Middleton  : — The  sole  question  upon 
appeal  is,  whether,  upon  the  true  construction  of  the  agree- 
ment of  the  6th  June,  1910,  the  defendant  was  merely 
appointed  agent  for  the  Folding  Bath  Manufacturing  Com- 
pany, or  whether  he  became  the  purchaser  of  the  baths  in 
question. 

The  learned  County  Court  Judge  has  taken  the  view 
that,  under  that  agreement,  the  defendant  became  the  pur- 
chaser, and  undertook  to  pay  for  the  baths  within  thirty 
days  from  the  date  of  invoice.  With  great  respect,  we  are 
unable  to  agree  in  this. 

By  the  agreement,  the  company  gave  Bingham  the  sell- 
ing rights  of  the  bath  in  question  for  certain  counties;  and 
Bingham  agreed  to  pay  $4  for  each  bath  tub  supplied  *^to 
him  or  his  agents,  in  cash  at  tlie  time  of  sale,  or  notes  or 
drafts  due  in  thirty  days  from  the  date  of.  invoice,"  and  the 
company  "to  accept  in  payment  for  bath  tubs  reliable  cus- 
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tomers^  paper  in  settlement  of  accounts."  Bingham  was  to 
be  entitled  to  retain  for  himself  the  difference  between  the 
$4  and  the  price  for  which  the  bath  was  sold;  and  he  fur- 
ther agreed  to  "  handle  "  not  less  than  twenty-five  bath  tubs 
per  month. 

The^  agreement  was  terminated^  and  Bingham  has  paid 
for  all  the  baths  sold  by  him^  and  desires  to  return  the  baths 
on  hand.    These  have  been  tendered  aiid  refused. 

We  think  the  agreement  as  a  whole  indicates  that  Bing- 
ham was  merely  an  agent,  and  that  the  property  in  the  tubs 
had  not  passed  to  him,  and  upon  the  termination  of  the 
agency  it  would  follow  that  he  had  a  right  to  return  the 
goods  oh  hand,  and  was  not  bound  to  keep  and  pay  for  them. 
The  "  time  of  sale  "  means  the  time  of  sale  to  a  purchaser. 

The  appeal  should  be  allowed,  with  costs  throughout. 

There  was  no  appeal  as  to  the  counterclaim,  but  only 
as  to  the  claim  for  $120.  The  plaintiff  should  have  the  $23 
paid  into  Court,  but  this  will  not  interfere  with  its  liability 
for  costs  of  action. 

Hex.  Sir  Glexholme  Falconbridge^  C.J.K.B.,  and 
Hon.  Mr.  Justice  Brixton,  concurred. 


DIVISIONAL   COURT. 

February  29th,  1912. 
WELLAND  COUXTY  LIME  WORKS  CO.  v.   SHURR. 

3  O.  W.  N.  775. 

Mines  and  Minerals  —  Oil  and  Gas  Leases — Agreement  between 
Farmers  and  Company  for  Leases — To  6e  in  Usual  Form — Com- 
pany to  Supply  Farmers  with  Oas  for  Heating  Free — Refusal  of 
Farmer  to  Sign  Lease — Action  to  Compel  Signing  of  Lease — For 
Injunction  Restraining  Farmer  from  Interfering  with  Company 
in  Taking  Oas — Rental  for  Wells — Costs. 

Sutherland,  J.,  20  O.  W.  R.  637,  3  O.  W.  N.  398,  granted 
orders  as  asked,  allowing  company  to  take  gas  from  wells  on  defend- 
ant's lands.  If  parties  cannot  agree  upon  terms  of  lease  within  two 
weeks  there  will  be  a  reference  for  the  Master  at  Welland  to  settle 
the  form.     Costs  to  plaintiff. 

Divisional  Court  reversed  above  judgment  and  dismissed  the 
action  with  costs. 

An  appeal  from  a  judgment  of  Hon.  Mr.  Justice 
SUTHEHLAND,  20  0.  W.  R.  637. 
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The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
61.ENHOLME  Faloonbeidge,  C.J.K.B.,  Hon.  Mr.  Justice 
Bhitton  and  Hon.  Mr,  Justice  Middlbton. 

S.  H.  Bradford,  K.C.,  for  the  defendant,  appellant. 
W.  M.  German,  K.C.,  for  plaintiffs,  respondents. 

Hon.  Mr.  Justice  Britton. — The  action  is  brought 
against  the  defendant  Sliurr  to  compel  him  to  carry  out  all 
the  terms  of  a  certain  agreement  made  on  the  20th  November, 
1903,  between  the  defendant  and  one  I.  W.  Augustine, 
parties  of  the  first  part,  and  these  plaintiffs  as  parties  of 
the  second  part.  This  agreement  is  set  out  in  full  in  the 
plaintiff's  statement  of  claim.  Augustine  and  the  defendant 
agreed  to  pay  to  the  plaintiffs,  within  two  months  after  the 
date  thereof,  $200,  and  to  give  to  the  plaintiffs  "the  usual 
gas  and  oil  leases  of  their  respective  farms.''  No  term  of 
years  or  months  is  mentioned,  but  these  leases  were  to  con- 
tinue so  long  as  the  plaintiffs  would'  "continue  to  comply 
with  the  conditions  agreed  upon." 

The  plaintiffs  agreed  to  supply  gas  pipe  sufBcient  to  run 
from  Burnaby  to  front  of  dwellings  of  Augustine  and  defend- 
ant, and  to  supply  free  of  charge  sufficient  gas  to  the  houses 
of  Augustine  and  defendant.  What  the  plaintiffs  agreed  to 
do,  the  plaintiffs  call  "conditions  agreed  upon"  and  the 
plaintiffs  were  entitled  to  leases  only  when,  and  for  so  long 
as  the  plaintiffs  comply  with  these  "  conditions."  It  is  an 
express  condition  that  Augustine  should  have  supplied  to 
him  free  of  charge  suflBcient  gas  to  heat  his  house.  The  con- 
tract the  defendant  made  was  only  one  made  jointly  with 
Augustine — Shurr  says  that  he  and  Augustine  started  to- 
gether— have  stood  together  throughout  and  now  stand  to- 
gether. He  has  the  right  to  that  position.  The  plaintiffs 
have  no  right  to  cut  off  Augustine,  and  as  against  the  de- 
fendant, blot  Augustine's  name  out  of  tlie  contract. 

The  defendant  squarely  raises  the  non-joinder  of  Augus- 
tine as  a  defence.  In  the  face  of  this  joint  agreement  the 
plaintiffs  have  no  right  to  say  it  is  only  joint  and  several 
and  refuse  to  carry  out  their  part  as  to  one,  while  demand- 
ing performance  by  the  other. 

With  great  respect  to  the  learned  trial  Judge,  I  am  of 
opinion  that  the  appeal  should  be  allowed  and  the  action  dis- 
missed with  costs. 
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Hon.  Mb.  Justice  Middleton. — ^After  careful  considera- 
tion, we  find  ourselves  unable  to  agree  with  the  conclusion 
arrived  at  by  the  learned  trial  Judge. 

In  our  opinion  the  matter  must  be  determined  upon  the 
terms  of  the  written  memorandum  of  the  20th  November, 
1903.  In  it  we  must  find  the  term  for  which  the  leases 
mentioned  are  to  be  granted.  Augustine  and  Shurr  are  to 
lease  their  respective  farms;  but  the  lease  is  "to  continue 
BO  long  as  the  parties  of  the  second  part  continue  to  comply 
with  tlie  conditions  agreed  upon.'*  The  condition  agreed 
upon  is  "to  supply  free  of  charge  suflBcient  gas  to  heat  the 
homes  of  the  party  of  the  first  part/' 

We  do  not  think  this  clause  can  be  read  that  each  lease 
is  to  continue  so  long  as  the  company  supplies  to  each  lessor 
sufficient  gas  to  heat  his  house.  It  is  rather  an  agreement 
on  the  part  of  these  two  land  owners  with  the  company  that 
the  company  should  be  at  liberty  to  sink  wells  upon  the  land 
of  either,  provided  the  company  should  supply  sufficient  gas 
to  heat  the  houses  of  both. 

On  the  face  of  the  agreement  there  is  a  joint  venture  on 
the  part  of  these  two  farmers.  Thej  jointly  contributed  the 
money  necessary  for  the  laying  of  the  pipe  line;  and  the 
agreement  is  that  gas  shall  be  supplied  to  both. 

We  do  not  think  that  the  company  is  entitled  to  now 
demand  a  lease  from  Shurr;  because  it  has  ceased  to  supply 
gas  to  Augustine,  and  therefore  the  term  on  which  the  lease 
was  to  be  granted  has  been  ended  by  the  action  of  the 
company. 

If  the  evidence  is  referred  to,  it  goes  to  shew  that  this 
is  the  true  construction  and  the  real  agreement  between  the 
parties;  but  w^e  think  the  case  fails  to  be  determined  entirely 
upon  the  written  document  and  that  it  is  not  necessary  to 
deal  with  the  defendants'  claim  for  the  reformation  of  the 
agreement,  as  in  our  view  the  agreement  accurately  expresses 
the  intent. 

The  appeal  should  be  allowed,  and  the  action  should  be 
dismissed  with  costs. 

Hon.  Sir  Glenholme  Falconbridge,  C.J.K.B.,  I  agree. 
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court  op  appeal. 

February  22nd;  1912. 

DARIUS  WIGLE  v.  TOWNSHIP  OF  GOSFIELD 

SOUTH. 

V 

3  O.  W.  N.  708 ;        O.  L.  R. 

Drains  —  Flooding  PlaintifTs  Lands  —  Action  for  Damages  against 
Municipality — Reference  to  Drainage  Referee — Jurisdiction  of 
Referee — Case  within  Municipal  Drainage  Act — Building  Bridge 
— Action  Brought  after  Plaintiff  Sold  Lands — Depreciation  in 
Selling  ViUue — Quantum  of  Damages — Cause  of  Complaint  when 
Arising — Limitation   of  Actions. 

An  action  for  damages  caused  by  the  flooding  of  plaintifiPs  lands, 
originally  brought  in  the  High  Court,  and  on  application  of  plaintiff 
transferred  for  trial  to  the  Referee,  who  gave  judgment  to  plaintiff 
for  $5,000  damages. 

CouBT  OF  APFBAii  Varied  above  judgment  by  reducing  plaintiff's 
damages  to  $1«320.  Plaintiff's  cross-appeal  dismissed  with  costs  and 
costs  of  defendant's  appeal. 

An  appeal  by  the  defendant  and  cross-appeal  by  the 
plaintiff  from  a  judgment  of  the  Drainage  Referee  in  favour 
of  the  plaintiff. 

The  following  statement  of  facts  was  taken  from  the 
judgment  of  Hon.  Mr.  Justice  Garrow. 

The  proceedings  were  commenced  by  a  writ  of  summons 
issued  out  of  the  High  Court,  dated  December  28th,  1909, 
and  proceeded  to  trial  in  the  usual  way.  At  the  trial  the 
action  was  referred  to  the  Drainage  Referee  for  trial  under 
the  provisions  of  the  Municipal  Drainage  Act. 

The  complaint  of  the  plaintiff  was  that  the  defendants 
had  by  their  acts  interfered  with  the  free  flow  of  the  waters 
in  Cedar  Creek  by  closing  up  a  certain  outlet,  and  erecting 
a  bridge  which  materially  narrowed  the  natural  channel, 
thereby  causing  the  plaintiff's  lands  to  be  flooded  to  his 
injury. 

The  learned  Referee  found  the  issues  in  favour  of  the 
plaintiff,  and  assessed  the  damages  at  $5,000,  for  which  the 
plaintiff  was  given  judgment,  which  damages  the  plaintiff 
by  his  cross-appeal  claimed  should  be  increased. 

The  defendants  besides  contending  that  the  reference  was 
improperly  made  to  the  Drainage  Referee,  said  that  the 


\ 


484  THE  ONTARIO  WEEKLY.  REPORTER.        [voL.  21 

bridge  and  its  openings  were  sufficient  for  the  waters  which 
by  nature  would  flow  in  the  stream,  and  that  the  injury 
of  which  the  plaintiff  complained  was  really  caused  by  addi- 
tional waters  brought  into  it  in  large  quantities  by  several 
extensive  drainage  schemes  having  their  outlets  above  the 
bridge,  and  that  in  any  event  the  damages  allowed  were 
excessive. 

The  defendants  also  contended  before  the  Court  of  Ap- 
peal, that  the  plaintiflPs  claim  was  barred  by  the  special  limi- 
tation clauses  of  the  Municipal  Drainage  Act.  There  was 
no  plea  of  the  Statute  of  Limitations,  and  even  if  there  had 
been  it  would  have  been  of  no  avail  because  the  plaintiff's 
claim  from  its  nature  did  not  fall  within  the  special  provi- 
sions of  that  Act. 

The  appeal  of  the  Court  of  Appeal  was  heard  by  Hon. 
Sir  Chables  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow, 
Hon.  Mr.  Justice  Maclaren  and  Hon.  Mr.  Justice 
Magee. 

J.  H.  Rodd,  for  the  municipality. 
M.  Wilson,  K.C.,  for  the  plaintiff. 

Hon.  Sir  Charles  Moss,  C.J.O. — This  is  really  quite 
a  simple  case,  and  as  viewed  in  the  light  of  the  evidence  as 
developed  before  the  Drainage  Referee,  might  very  well  have 
been  tried  and  disposed  of  at  the  non-jury  sittings.  But  the 
parties  appear  to  have  formed  and  acted  upon  the  view  that 
it  was  a  case  proper  to  refer  to  the  Drainage  Referee  by  whom 
it  was  fully  tried  and  this  is  an  appeal  by  the  defendants 
and  cross-appeal  by  the  plaintiff  from  his  judgment.  An 
objection  was  taken  at  this  late  stage  of  the  xase  to  the 
authority  or  jurisdiction  of  the  Referee  to  deal  with  the  case 
under  the  order,  because,  it  was  said,  the  case  did  not  fall 
within  the  provisions  of  the  Municipal  Drainage  Act,  for  two 
reasons,  one  being  that  a  question  of  drainage  was  not  in- 
volved; the  other  being  >that  the  cause  of  complaint  arose 
more  than  two  years  before  the  commencement  of  the  action. 

The  damages  in  respect  of  which  the  plaintiff  brought 
his  action  arose  from  flooding  of  his  land,  the  earliest  hav- 
ing occurred  on  the  30th  December,  1907,  and  the  others  in 
the  years  1908  and  1909.  The  action  was  commenced  on 
the  28th  of  December,  1909.    The  cause  of  the  flooding  wa& 
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the  erection  by  the  defendants  in  1907  of  a  bridge  across 
Cedar  Creek  which  had  the  effect  of  narrowing  its  channel. 

From  the  nature  of  the  case  it  is  apparent  that  the  cause 
of  complaint  here  is  not  the  building  of  the  bridge,  but  the 
damage  occasioned  by  the  subsequent  floods.  In  other  words, 
the  cause  of  action  is  the  damage  and  the  plaintiff  could  not 
have  instituted  an  action  seeking  damage  until  he  had  suf- 
fered some.  Probably  he  could,  while  still  owning  the  land, 
have  applied  for  and  obtained  an  injunction,  but  he  did  not 
seek  this  remedy  and  his  only  claim  is  and  must  be  for  the 
damage  fairly  and  reasonably  attributable  to  the  floodings 
which  took  place  before  he  commenced  this  action.  And  the 
cause  of  complaint  in  respect  of  these  damages  did  not  arise 
until  within  two  years  before  the  issue  of  the  writ:  White- 
house  V.  Fellowes  (1861),  10  C.  B.  N".  S.  765.  That  being 
so,  an  answer  to  both  grounds  of  objection  to  the  Referee's 
authority  is  supplied  by  the  amendment  to  the  Municipal 
Drainage  Act,  9  Edw.  VII.  ch.  78,  sec.  2,  now  section  99  of 
The  Municipal  Drainage  Act,  10  Edw.  VII-  ch.  90,  which 
empowers  the  Court  or  Judge  to  transfer  an  action  not  only 
where  it  appears  that  the  relief  sought  therein  is  properly  the 
subject  of  proceedings  under  the  Act,  but  where  it  appears 
that  it  may  be  more  conveniently  tried  before  and  disposed  of 
by  the  Referee.  It  never  could  have  been  intended  that  be- 
cause the  reason  given  in  the  order  or  transference  afterwards 
turned  out  not  to  be  the  best  reason,  all  that  took  place  after 
the  making  of  the  order  should  be  set  aside  and  treated  as 
nugatory. 

Upon  the  evidence  before  him  the  Referee  concluded*  that 
there  was  an  improper  interference  with  the  width  of  the 
channel  of  Cedar  Creek,  the  result  being  that  in  times  of 
freshets  there  was  an  interruption  of  the  flow  of  the  stream, 
which  had  the  effect  of  flooding  the  plaintiff's  lands.  This 
finding  is  in  accordance  with  the  great  preponderance  of  the 
testimony. 

The  question  is  thus  reduced  to  one  of  the  extent  to  which 
the  plaintiff  suffered  damages  for  which  he  ought  to  be  com- 
pensated in  this  action.  Having  parted  with  the  land  he  has 
now  no  right  of  action  to  restrain  the  continuance  of  the 
obstruction  of  the  stream.  Nor  can  he  suffer  damage  by  rea- 
son of  any  subsequent  flooding. 

VOL.  21  O.W.R.  NO.  7 — 32 
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One  item  of  his  claim  is  for  depreciation  in  the  selling 
value  of  th^  land  by  reason,  as  it  is  said,  of  the  fear  of  future 
flooding  and  the  prejudice  against  the  continuance  of  such  a 
state  of  affairs.  The  plaintiff  did  not,  as  he  might  have  while 
still  owner,  take  steps  to  prevent  the  possibility  of  such  future 
damage.  And  by  reason  of  the  absence  of  a  by-law,  the  case 
is  not  one  in  which  compensation  is  being  awarded  under  the 
provisions  of  the  Municipal  Act  as  for  lands  injuriously 
affected  by  the  work  that  has  been  done.  In  that  case  every 
claim  for  compensation  would  be  settled  once  for  all.  Here 
the  plaintiff  is  confined  to  such  damages  as  properly  and 
naturally  result  from  each  flooding  and  alleged  depreciation 
in  the  selling  value  is  not  comprised  therein.  This  falls  upon 
the  principle  that  the  damage,  not  the  erection  of  the  bridge, 
is  the  cause  of  action.  Lord  Macnaghten's  statement  in 
West  Leigh  Colliery  Co,  v.  Tunncliffe  &  Hampson  [1908] 
A.  C.  27,  at  p.  29,  made  in  a  subsidence  case,  seems  not  to  be 
distinguishable  in  principle  from  this  case.  After  first  ex- 
pressing the  opinion  that  the  damage,  not  the  withdrawal  of 
support,  was  the  cause  of  action,  he  said.  "  If  this  be  so,  it 
seems  to  follow  that  depreciation  in  the  value  of  the  surface 
owners'  property  brought  about  by  the  apprehension  of  future 
damage  gives  no  cause  of  action  by  itself." 

And  the  Lord  Chancellor  said  (p.  34)  :  "  To  say  that  the 
surface  land  would  sell  for  less  because  of  the  apprehension 
of  future  subsidence  is  no  doubt*  true.  To  say  that  the  de- 
preciation in  present  value  caused  by  that  apprehension 
ought  to  be  included  as  an  element  of  compensation  is  in  my 
view  unsound.  For  that  is  asking  compensation,  not  for 
physical  damage  which  has  in  fact  arisen,  but  for  the  present 
influence  on  the  market  of  a  fear  that  more  such  damage 
may  occur  in  future."  See  also  Rust  v.  Victoria  Graving 
Dock  Co.  (1886),  36  Ch.  D.  113. 

A  contrary  view  would  involve  the  possibility  of  a  pur- 
chaser who  acquired  the  property  at  a  reduced  price  after- 
wards recovering  for  the  future  apprehended  damage  from 
persons  who  had  already  been  charged  for  it  by  an  allowance 
against  them  for  depreciation  in  selling  value.  The  sum  of 
$2,000  allowed  by  the  Referee  under  this  head  should  be  dis- 
allowed. 

With  regard  to  the  other  items  of  the  claim,  a  number  of 
which  appear  to  be  unsustainable  and  others  to  be  exagger- 
ated, there  were  some  obvious  mistakes  and  omissions  in  the 
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giimmation  of  items.  Allowing  for  these,  and  after  examina- 
tion of  the  particulars,  and  consideration  of  the  evidence,  it 
appears  to  me  that  a  fair  compensation  to  have  allowed  would 
have  been  the  sum  which  my  brother  Garrow  has  named. 

The  result  is  that  the  judgment  should  be  varied  by  reduc- 
ing ^he  sum  which  the  plaintiff  is  to  recover  from  the  defend- 
ants to  $1,320,  and  the  cross-appeal  should  be  dismissed. 

The  plaintiff  should  pay  the  costs  of  the  appeal  and  cross- 
appeal. 

Hex.  Mr.  Justice  Garrow  (after  setting  out  the  facts, 
ante  p.  483): — The  cause  of  action  as  disclosed  is  not,  1 
think,  one  falling  within  the  class  of  complaints  for  the  trial 
of  which  special  provision  is  made  in  the  Municipal  Drain- 
age Act.  But  the  order  of  reference  was  not  moved  against, 
and  moreover  appears  to  have  been  made  by  consent,  although 
not  stated  on  its  face,  so  that  the  decision  in  McClure  v. 
Township  of  Brooke,  5  A.  B.  59,  does  not  apply.  And  it 
should  also  be  noted  that  since  that  decision  the  statutes 
have  been  further  amended.  9  Edw.  VII.  ch.  78,  sec.  2, 
practically  restored  R.  S.  0.  (1897)  ch.  226,  sec.  94,  which, 
at  the  time  of  that  decision,  had  been  repealed  by  1  Edw, 
VII.  ch.  30,  sec.  5.  This  may  make  it  necessary,  should  the 
circumstances  again  arise,  to  recognize  McClure  v,  Brooke 
in  the  light  of  the  subsequent  statutory  changes. 

Coming  now  to  what  may  be  called  the  merits;  the  facts 
Feem  to  be  very  fairly  and  also  with  considerable  fulness 
stated  in  the  judgment  of  the  learned  Referee.  He  arrived 
at  the  conclusion  upon  the  evidence  that  the  effect  of  the  new 
bridge  built  in  the  year  1907  was  to  materially  narrow  the 
stream,  and  that  such  narrowing  and  the  closing  up  at  the 
same  time  of  the  opening  at  the  westerly  end  of  the  former 
bridge  through  which  a  large  portion  of  the  water  flowing  in 
the  stream  had  for  years  escaped,  had  caused  the  flooding  of 
which  the  plaintiff  complains.  And  the  evidence  in  my 
opinion  amply  justifies  these  findings,  although  it  is  quite 
probable  that  the  extent  of  the  flooding  which  it  is  sought  to 
attribute  wholly  to  the  defendants'  acts  is  considerably  ex- 
aggerated. 

No  by-law  for  the  erection  of  the  bridge  was  proved,  and 
no  expert  or  other  evidence  was  given  to  shew  any  necessity 
for  so  constructing  a  bridge  as  that  its  solid  approaches 
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should  narrow  the  channel  as  this  bridge  undoubtedly  does 
from  about  100  feet  to  about  65  feet. 

The  new  bridge  was,  no  doubt,  required  for  the  purposes 
of  the  highway,  and  if  it  had  been  so  construed  as  to  leave 
open  the  full  width  of  the  natural  channel,  less  of  course, 
any  necessary  piers  placed  in  it  for  the  support  of  the  bridge, 
including  even  the  closing  up  of  the  westerly  opening,  the 
plaintiff  could  not,  I  think,  have  successfully  complained. 
What  he  does  complain  of,  and  with  justice  under  the  circum- 
stances, is  the  combination  of  the  two  things. 

Mr.  Eodd  contended  that  the  bridge,  as  it  is,  is  suflBcient 
for  all  the  water  which  would  naturally  flow  in  the  stream, 
and  that  the  flooding  of  which  the  plaintiff  complains  was 
really  due  to  other  water  brought  into  it  by  a  series  of 
artificial  ditches  and  drains  up-stream  from  the  bridge,  which 
use  the  streams  as  their  outlet.  And  there  is  no  doubt  upon 
the  evidence  that  the  water  which,  in  a  state  of  nature,  would 
naturally  flow  in  the  stream  has  l)een  substantially  increased 
by  these  drainage  works.  The  whole  neighbouring  territory 
is  very  low  and  flat.  A  large  part  of  the  plaintiffs  lands 
was  a  marsh  in  part  below  lake  level  until  reclaimed  as  far 
as  it  has  been  by  his  extensive  di'ainage  works  which  neces- 
sarily included  an  embankment  to  keep  the  water  out  and  a 
pumping  arrangement  in  addition.  A  running  stream  is, 
up  to  its  carrying  capacity,  a  natural  outlet  for  drainage 
water,  and  there  is,  I  think,  no  reliable  evidence  that  if  the 
whole  natural  width  of  the  banks  had  been  maintained  they 
could  not  have  contained  and  carried  oven  those  additional 
waters.  But,  however  that  may  be,  it  seems  to  be  not  a  good 
answer  to  the  plaintiff's  complaint  to  say  "  our  narrowing 
of  the  channel  would  have  been  quite  harmless  but  for  such 
additional  water."  These  drainage  works  had  all  or  nearly 
all  been  established  before  the  last  bridge  was  built,  and  their 
waters  were  then  being  carried  in  the  stream  past  the  plain- 
tiff's lands  without  injury,  escaping  in  part  under  the  okl 
bridge,  and  in  part  through  the  westerly  opening  before  men- 
tioned. The  place  of  the  latter  as  an  escape  is  by  no  means 
supplied  by  the  opening  at  the  east  side  of  the  new  bridge, 
among  other  reasons  because  before  the  water  reaches  it,  it 
must  all  pass  through  the  bridge,  whereas  the  opening  at  the 
west  end  permitted  water  to  escape  before  it  reached  the 
bridge.  In  the  absence  of  any  satisfactory  explanation  it 
seems  to  mc  to  have  been  a  great  mistake  to  close  that  open- 
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ing  even  to  save  the  expense  of  maintaining  an  additional 
bridge  over  it,  which  was,  I  suppose,  the  real  reason  for 
doing  so.  But  as  I  have  said,  in  e£fect,  the  defendant  might 
have  been  blameless  if  in  closing  it  they  had  not  also  narrowed 
the  channel. 

As  to  the  damages,  I  am  inclined  to  agree  with  Mr.  Bodd, 
that  the  case  is  not  one  in  which  there  should  be  recovery  as 
for  a  permanent  injury.  The  erection  complained  of  is  upon 
the  highway,  and  is  wholly  under  the  control  of  the  defend- 
ants, and  may  at  any  time  be  so  modified  or  changed  as  to 
remove  all  just  cause  of  complaint.  It  is  not  under  the 
circumstances  the  erection  of  the  bridge  which  alone  gives  a 
cause  of  action  to  the  plaintiff,  but  the  flooding.  And  the 
flooding  is  not  continuous  but  only  occasional.  And  for  each 
occasion  a  new  right  of  action  would  accrue.  If  there  had 
been  a  by-law  authorizing  the  erection  of  the  bridge,  the  plain- 
tiff's proper  remedy  would,  I  suppose,  have  been  under  the 
arbitration  clauses  of  the  Municipal  Act,  in  which  case  his 
damage  would  have  been  ascertained  and  fixed  once  for  all. 
But  there  being  no  by-law,  and  the  defendants  objecting, 
doubtless  for  good  reasons,  I  think  the  sum  ($2,000)  allowed 
by  the  learned  Referee  under  this  head  cannot  stand.  See 
Darley  Main  Colliery  Co,  v.  Mitchell,  11  A.  C.  127;  Wesi 
Leigh  Colliery  Co.  v.  Tunncliffe,  [1908]  A.  C.  27.  Arthur 
V.  Orand  Trunk'  Rw.  Co.,  22  A.  R.  89,  in  which  a  contrary 
conclusion  was  reached  in  the  case  of  a  railway  company  per- 
manently interfering  with  a  water  course  by  the  construction 
of  their  line,  is,  I  think,  distinguishable.  See  also  McOillivray 
W  Great  Western  Kw,  Co.,  25*11.  C.  R.  69. 

The  other  items  of  damages  all  appear  to  me  more  or  less 
excessive.  The  learned  Referee  made  a  considerable  reduc- 
tion, but  in  my  opinion  by  no  means  enough,  especially  in  the 
case  of  two  items  which  I  will  presently  deal  with.  He 
assumed  to  reduce  a  total  of  $4,690  by  $1,690.  But  the 
correct  total  is  only  $4,184.90.  Included  in  this  is  an  item 
in  the  particulars  of  $2,200,  which  the  plaintiff  himself  says 
was  only  intended  to  be  $1,700.  So  that  making  the  correc- 
tion, the  total  of  these  items  would  stand  at  $3,684.90.  And 
deducting  the  $1,690  taken  off  by  the  learned  Referee,  the 
result  would  be  $1,994.90.  But  the  $2,200  item  for  loss  of 
17  acres  of  tobacco  land  in  1909,  and  the  one  next  of  loss  of 
15  acres  in  the  previous  year,  which  is  put  at  $692,  both  of 
which  are  clearly  for  estimated  future  profits  upon  crops 
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which  were  never  even  sown,  are  quite  too  remote  and  cannot 
be  allowed.  Unfortunately,  the  learned  Beferee  has  njt  in 
his  judgment  discussed  this  question,  although  the  founda- 
tion for  what  in  my  opinion  is  the  proper  measure  of  such 
damages  is  given  in  the  evidence,  namely,  the  annual  value  of 
the  land.  This  is  placed  hy  the  plaintiff  himself  at  the 
highest  at  $10  per  acre,  for  what  is  called  ''tobacco  land," 
and  for  ordinary  land  $3  to  $3.50  per  acre.  The  total  loss 
on  these  two  items  at  $10  per  acre  would  only  be  $320,  in- 
stead of  the  enormous  sums  which  the  plaintiff  claims,  and  at 
that  sum  I  think  they  may  with  justice  to  the  plaintiff  stand. 

The  other  items  in  the  particulars  not  before  dealt  with 
amount  in  all  to  $1,291.90.  I  do  not  propose  to  deal  with 
each  of  them  in  detail.  I  do  not,  of  course,  know  how  mucli 
of  the  total  deduction  of  $1,690  which  the  learned  Referee 
made  he  intended  to  ascribe  to  the  two  items  with  which  I 
have  just  dealt.  But  from  what  is  said  in  the  judgment  it 
may,  I  think,  be  assumed  that  he  did  not  intend  the  reduc- 
tion to  be  wholly  confined  to  them.  AVith  this  idea  I  think 
a  proper  and  indeed  a  liberal  sum  to  allow  in  respect  of  all 
the  remaining  items  which  make  up  the  $1,291.90  would  be 
$1,000  or  in  all  with  the  $320  for  the  tobacco  lands  $1,320, 
to  which  sum  the  judgment  should,  in  my  opinion,  be  re- 
duced. 

And  in  view  of  the  verv  substantial  relief  so  afforded  to 
the  defendants,  to  obtain  which  an  appeal  was  necessary,  I 
think  the  plaintiff  should  pay  the  costs  of  the  appeal,  and 
that  the  cross-appeal  should  be  dismissed  witli  costs. 

Hoy.  Mr.  Justice  Magee: — It  is  manifest  that  the 
matters  involved  are  not  such  as  under  the  Municipal  Drain- 
age Act  (9  Edw.  YII.  ch.  8,  sec.  1)  or  10  Edw.  VII.  ch.* 
90,  sec.  98,  should  have  been  brought  in  tht  tirst  place  before 
the  Referee  appointed  under  that  Act.  No  petition,  report, 
resolution  or  by-law  relative  to  drainage  is  attacked,  nor  is 
there  any  claim  or  dispute  in  respect  of  anjrthing  done  or 
required  to  be  done  under  that  Act  or  consequent  thereon  or 
by  reason  of  negligence  in  any  such  regard  nor  was  any 
mandamus  or  injunction  asked  in  respect  of  any  such 
matter. 

The  defendants,  however,  set  up  that  because,  as  they 
alleged,  the  damage,  if  any,  had  in  part  resulted  from  the 
drainage  works  of  other  municipalities  the  High  Court  of 
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Justice  had  no  jurisdiction  to  try  the  issues.  The  plaintiff 
seems  to  have  acquiesced  in  the  propriety  of  transferring  the 
case  to  the  Drainage  Bef eree,  and  on  his  application  an  order 
was  made  evidently  by  consent  as  it  stated  and  appears  from 
the  correspondence.  That  order,  dated  18th  May,  1910^ 
recites  that  it  appears  that  this  action  involves  the  question 
of  drainage,  aijd  it  directs  that  the  matters  in  dispute  be- 
tween the  parties  be  transferred  for  trial  by  the  Referee 
appointed  under  the  Municipal  Drainage  Act  to  be  tried 
pursuant  to  the  provisions  of  that  Act,  and  all  proceedings 
might  be  had  and  taken  as  if  the  action  had  originally  been 
brought  under  and  by  virtue  of  the  said  Act,  and  that  all 
costs  including  the  extra  costs,  if  any,  occasioned  by  not 
bringing  the  action  originally  under  the  provisions  of  that 
Act  should  be  in  the  discretion  of  the  Referee. 

Although  not  properly  a  claim  which  should  have  been 
brought  before  the  Drainage  Referee  there  is  also  power  un- 
der section  99  of  the  Municipal  Drainage  Act,  10  Edw.  VII. 
ch.  90  (formerly  sec.  93A  under  9  Edw.  VII.  7  ch.  78  see.  2) 
to  transfer  an  action  to  the  Referee  if  the  Court  or  Judge  is 
of  opinion  that  the  same  may  be  more  conveniently  tried  be- 
fore and  disposed  of  by  the  Referee.  That  section  provides 
that  the  Referee  sliall  thereafter  give  directions  for  the  con- 
tinuance of  the  action  before  him  which  shall  be  as  far  as 
practicable  in  conformity  with  the  provisions  of  that  Act  and 
subject  to  the  order  all  costs  shall  be  in  his  discretion. 

There  is  nothing  to  shew  that  this  power  of  transference 
for  more  convenient  trial  was  not  intended  to  be  exercised. 
The  order  must  now  be  taken  to  have  been  properly  made. 
If  the  defendant  township  corporation  had  merely  main- 
tained the  bridge  and  embankments  which  were  contributed 
to  if  not  constructed  by  it  in  1892  or  had  merely  replaced 
the  bridge  with  another  having  as  wide  an  opening  for  the 
water  I  do  not  think  the  evidence  would  have  established 
that  any  injury  would  have  been  caused  to  the  plaintiff's 
land  by  obstruction  therefrom  to  the  flow  of  waters  naturally 
passing  down  Cedar  Creek  or  coming  from  lands  naturally 
or  actually  draining  into  it  at  the  time  that  bridge  was  built. 

If  there  would  have  been  any  flooding  over  his  dyke  it 
would  have  owing  to  what  the  witnesses  call  an  immense 
body  of  water  poured  into  the  creek  by  artificial  drains  con- 
structed after  1892  from  lands  some  of  which  at  least  did 
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not  naturally  belong  to  its  watershed  and  were  not  riparian 
to  it. 

Whether  that  artificial  increase  of  the  waters  was  right- 
ful or  wrongful  the  township  corporation  knowing  of  it 
when  building  the  new  bridge  in  1907  chose  to  narrow  the 
passage  still  further  and  whereas  the  old  bridge  had  an  op* 
ening  of  70  feet  less  the  width  of  four  or  five  piles  that  of 
the  new  one  w^  only  62  to  66  feet.  Thus  except  possibly 
as  to  ice  and  logs  it  aggravated  the  condition  of  probable 
danger  to  plaintiff  and  made  itself  a.  party  to  the  injury 
which  subsequently  resulted  to  him  from  the  combination 
and  rendered  itself  liable  to  him  therefor. 

The  plaintiff  had  no  right  to  have  the  passage  across  the 
intervening  strip  of  land  to  the  lake  which  the  creek  had 
in  1897  forced  for  itself  below  his  land  and  above  the  bridge 
kept  open  by  the  owner  of  that  strip  of  land  or  by  the  town- 
ship. And  although  when  the  defendant  corporation  closed 
that  passage  in  1907  the  natural  bed  of  the  stream  had  to 
some  extent  filled  up  with  silt  owning  probably  in  part  at 
least  to  the  current  being  diminished  by  that  forced  passage 
and  was  in  consequence  less  able  to  carry  off  the  water,  the 
other  cut  to  the  lake  which  was  opened  in  1908  immediately 
below  the  bridge  seems  to  have  fully  made  up  for  that  and 
afforded  sufficiently  free  course  for  the  water  when  once  it 
had  pased  the  bridge.  But  the  real  trouble  was  at  the  bridge 
itself  and  for  that  the  defendants  had  made  themselves  liable. 
'I  agree  that  the  plaintiff  was  not  entitled  to  damages  as 
for  permanent  injury  to  or  supposed  reduction  in  value  of 
his  lands  from  possible  future  recurrence  of  floods  or  the 
danger  of  them  from  this  preventable  cause.  Indeed  the 
danger  of  flood  from  Lake  Erie  itself  during  its  periods  of 
high  water  would  suflSciently  account  for  any  reduced  value. 
I  also  agree  that  the  other  damage  assessed  should  be  re- 
duced as  indicated  by  my  brother  Garrow  and  that  the  judg- 
ment should  be  varied  accordingly. 
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divisional  court. 

Pebruaet  20th^  19121 
HOOEY  V.  TRIPP. 

3  O.  W.  N.  738 ;      O  L.  R. 

Boundary — Line  between  tioo  Halves  of  an  Irregularly  Shaped  Lot — 
Action  for  Trespass — Building  Eence — Ascertainment  of  True 
Line — Deflected  Line  —  Frontage — Areas  —  Value  —  Equality — 
Surveys  Act. 

An  action  by  plaintiff  claiming  $500  damages  for  the  alleged 
wrongful  entry  on  bis  lands  by  defendant  and  her  servants  and  the 
erection  thereon  of  a  fence,  thereby  preventing  plaintiff  from  the  use 
and  occupation  of  a  portion  of  his  land.  At  trial  the  Judge  found  that 
the  defendant  had  trespassed  upon  the  land  of  plaintiff  in  building  her 
fence  where  it  was  situated  and  directed  that  the  fence  should  be  re- 
moved on  to  the  line  shewn  in  exhibit  four  and  assessed  the  damages 
at  $25  and  costs  of  action. 

Divisional  C5oubt  held,  that  the  Survey  Act  does  not  apply  to  a 
case  of  private  survey  of  a  lot  laid  out  on  a  private  plan.  That  the 
land  in  dispute  should  be  equally  divided  between  the  parties. 

Herrick  v.  Siwhy,  L.  R.  1  P.  C.  436,  foUowed. 

That  both  parties  had  claimed  erroneously  and  therefore  no  costs 
should  be  allowed  either  party. 

MiDDLETON,  J.,  dissented,  being  in  favour  of  dismissing  the  ap- 
peal with  costs.  ^ 

An  appeal  by  the  defendant  from  a  judgment  of  the 
Hastings  County  Court,  dated  18th  December,  1911. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchford  and  Hon. 
Mr  Justice  Middleton. 

E.  Gus.  Porter,  K.C.,  for  the  defendant  and  appellant. 
W.  C.  Mikel,  K.C.,  for  the  plaintiflP,  respondent. 

Hon.  Sir  John  Boyd,  C.  : — The  lot  in  question  formed 
part  of  a  triangular  shaped  piece  of  land  bounded  on  the 
south  by  the  principal  street  of  Trenton  (Dundas,  formerly 
Ferry  Street),  by  Division  St.,  sloping  west  and  north,  and 
by  a  narrow  and  comparatively  unimportant  street  sloping 
east  and  north  meeting  Division  St.  at  the  apex  of  the  tri- 
angle. One  row  of  lots  faces  south  on  Dundas  St.,  a  chain 
in  width  and  about  2  chains  deep,  except  two  triangular  lots 
at  each  end  of  this  front  row,  and  the  lot  in  question,  No. 
8^  which  is  not  a  parallelogram,  but  has  a  considerable  slice 
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taken  off  its  north-east  end  by  the  diagonal  trend  of  Ridg- 
way  St.  A  diagram  ("A.'')  will  best  illustrate  the  peculiar- 
ities of  the  situation.  Sheriff  Proctor  owned  lot  8;  and  sold 
the  west  half  of  the  lot  to  Tripp  in  1909,  and  afterwards  the 
east  half  to  Hooey  in  1911.  The  whole  dispute  is  as  to  the 
right  line  of  division  between  these  two  half  lots. 

Diagram  ^^\/' 


Dunclas*(  Jormcrly  Verr If  ^  Street 


Once  there  was  a  building  facing  on  the  street,  but  it 
has  been  burned  down,  and  the  whole  lot  is  now  vacant  land. 

The  material  words  of  description  are  "the  west-half  of 
lot  8  on  the  north  side  of  Dundas  St.  (formeriy  Perry), 
reserving  the  right  to  build  upon  all  the' remaining  part  of 
the  lot  .  .  .  according  to  Evans  and  Burtyes  registered 
plan.*^ 

The  other  is  described  as  the  east-half  of  lot  8  on  the 
north  side  of  Dundas  St.  .  .  .  according  to  the  plan 
mentioned. 

A  fence  was  put  up  by  Tripp  about  the  centre  of  the 
whole  lot,  running  parallel  with  the  side  line  to  the  west  be- 
tween 7  and  8,  which  would  give  462  fret  of  total  area  more 
to  Tripp  than  to  Hooey. 
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The  County  Court  Judge  has  given  effect  to  a  line  drawn 
by  a  surveyor  for  the  defendant  running  approximately 
north  and  south  and  parallel  with  the  side  line  to  the  west 
of  lot  8  and  at  right  angles  with  Dundas  St.,  which  gives  an 
equal  area  to  each  half  lot,  but  on  the  front  gives  56  links 
to  the  defendant  and  only  44  links  to  the  plaintiff. 

Both  parties,  I  think,  err  in  their  claims;  Tripp  because 
his  line  midway  through  the  lot  would  not  give  equal  super- 
ficial areas  to  each  half,  and  the  plaintiff's  (approved  by  the 
Judge)  while  it  gives  an  equal  area  to  each,  is  not  a  fair  line 
of  division,  because  it  deprives  the  defendant  of  some  7  feet 
of  the  front  on  Dundas  St.,  which  is  the  important  boundary 
line  by  its  denomination  in  the  deed,  its  position,  and  its 
value  for  the  practical  use  of  the  property  as  a  whole. 

There  is  no  reason  in  law  or  in  fact,  why  in  a  lot  shaped 
like  this,  with  a  bias  or  diagonal  line  on  one  side,  the  line 
of  division  to  separate  it  into  half  lots  should  be  run  paral- 
lel to  the  side  line,  which  is  straight;  it  may  be  ruri  partly 
straight  and  partly  to  accommodate  itself  to  the  l)ias  or  diag- 
onal  line  formed  by  the  street  at  the  north  east  side  of  lot  8. 

As  far  as  the  side  lines  of  lot  8  beginning  from  Dundas 
St.  are  parallel,  I  would  run  the  dividing  line  between  the 
two  half  lots  parallel  thereto  and  bisecting  lot  8  so  far  in 
equal  parts;  and  then,  when  this  dividing  line  has  reached 
the  point  opposite  where  the  diagonal  side  of  lot  8  lying  to 
the  east  begins,  I  would  deflect  the  line  of  division  for  the 
two  half  lots  by  a  right  line  trending  west  from  the  centre 
of  the  lot  to  the  northern  boundary  so  as  to  give  an  equal 
area  of  land  in  that  part  of  the  lot  to  each  half  owner  (as 
partly  marked  in  dotted  lines  on  diagram). 

This  secures  an  equal  division  both  as  to  area,  as  to  the 
main  and  controlling  frontage,  and  as  to  comparative  ad- 
vantages, matters  which  one  can  regard,  on  the  principle  ap- 
proved in  SUll  V.  CRoncester,  IG  C.  B.  X.  S.  81.  that  the 
Court  may  consider  all  material  facts  existing  at  the  time 
of  the  transaction,  so  as  better  to  appreciate  what  was  being 
done.  I  think  the  equality  which  the  two  deeds  contemplate 
is  best  preserved  by  giving  as  far  as  possible  an  equal  divi- 
sion of  the  whole  lot.  That  is  to  say,  the  width  of  the  lot 
fronting  on  Dundas  St.  is  to  be  equally  divided  through  the 
width  of  the  whole  lot,  with  the  required  result  of  giving 
each  party  an  equal  superficial  area.  The  straight  line  paral- 
lel to  both  sides  from  the  front  on  the  south  part  of  the  lot, 
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going  about  two  thirds  of  the  whole  length  of  the  lot,  and 
the  deflected  line  starting  where  the  parallel  line  of  division 
ends  and  going  north  for  the  other  third  part  of  the  lot  to 
the  north,  which  lias  the  diagonal  slice  taken  off  to  the  east, 
will  also  effect  this  equal  division.  This  method  of  parti- 
tion by  the  employment  of  a  middle  line  of  division  for  two 
thirds  with  a  partial  deflection  for  the  other  one  third  length 
is  justified  by  the  considerations  taken  into  account  by  the 
Judges  of  the  Privy  Council  in  Herrick  v.  Sixty,  L.  R.  1 
P.  C.  436,  at  p.  449. 

The  parcels  to  be  ascertained  are  the  eaat  half  and  west 
half  of  lot  8,  and  these  parcels  must  have  an  equal  area;  that 
is  the  prime  requisite.  Next  is  to  be  regarded  equality  in 
width  in  a  lot  situated  as  is  this  one.  The  equality  contem- 
plated by  the  deeds  is  best  procured  in  giving  equality  in 
these  regards  to  the  whole  lot  as  far  as  possible.  By  the 
method  now  given,  about  two  thirds  of  the  lot  (being  the 
southerly  part  fronting  on  Dundas  St.)  will  be  divided  with 
equal  area  and  equal  width  to  each  party,  and  the  remaining 
one  third  to  the  north  is  divided  into  equal  area  but  of  un- 
equal width.  Both  equalities  cannot  be  obtained  in  the  rear 
part  owing  to  the  diagonal  side  of  lot  8  and  to  the  prime  re- 
quirement as  to  equal  area,  the  other  as  to  equal  width  must 
give  way.  Herrick  v.  Sixhy,  L.  R.  1  P.  C.  43G,  may  bo 
consulted  as  to  the  best  way  of  grappling  with  diiSSculties 
caused  by  ambiguous  boundaries  of  land. 

The  Ontario  Surveys  Act,  R.  S.  0.  ch.  181,  does  not  ap- 
ply to  the  manner  of  dividing  a  lot  laid  out  on  a  private  plan, 
and,  if  it  did,  it  casts  no  light  upon  the  method  of  running 
a  dividing  line  by  which  an  equal  aliquot  part  is  to  be  ascer- 
tained. . 

Both  parties  claiming  erroneously,  I  think  this  case 
should  be  without  costs  throughout,  including  the  appeal  to 
this  Court. 

Hox.  Mr.  Justice  Latchford: — I  have  not  the 
slightest  doubt  that  when  the  defendant's  husband  obtained 
the  conveyance  of  the  16th  February,  1909,  he  intended  to 
acquire  the  westerly  33  feet  from  the  front  to  rear  of  the 
lot  in  question.  His  letter  to  Sheriff  Proctor  is  not  in  evi- 
dence :  but  the  sheriff's  reply  of  the  9th  February  offers  to 
sell  ''  33  feet  off  the  west  side  of  the  lot "  for  $1,200.  The 
letter  proceed :  "  The  east  line,  I  think,  would  be  about  130 
*eot,  the  west  line  about  150  feet.     The  north  line  you  are 
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aware  is  on  the  bias.  I  would  expect  to  leave  an  alley  of 
about  12  feet  on  the  east  side  for  public  use  and  light  for 
the  building  which  would  practically  have  a  thorouglifare 
on  three  streets.  This  lot  is  situated  between  the  market, 
the  C.  0.  Bw.  and  the  post  office,  and  (on)  the  main  busi- 
ness thoroughfare.  For  the  business  you  suggest  there  is  no 
other  place  available  in  Trenton  like  it.  You  could  have 
a  first-class  restaurant  in  the  basement  with  your  shop  above 
and  alley  in  the  rear.  I  will  be  pleased  to  hear  from  you 
in  regard  to  you  entertaining  the  idea.^' 

From  this  it  would  appear  that  Tripp  desired  the  prop- 
erty for  business  purposes,  and  that,  as  indicated  by  his 
commendation.  Proctor  was  desirous  of  making  a  sale. 
Tripp  died  in  1910,  and  the  only  evidence  regarding  the 
conveyance  made  one  week  after  the  sheriff's  letter  was 
written,  is  but  such  as  can  properly  be  afforded  by  the 
conveyance  itself.  The  sheriff,  who  was  examined  at  the 
trial,  does  not  suggest  that  he  sold  to  Tripp  any  property 
but  that  mentioned  in  the  letter.  The  price  is  different. 
$1,100  instead  of  the  $1,200  first  asked.  There  is  a  sig- 
nificant reservation  in  the  deed  of  a  right  to  the  grantor 
"  to  build  on  all  the  remaining  part  '^  of  the  lot.  This  was 
unnecessary  as  a  matter  of  conveyancing.  The  deed  wa? 
not,  however,  prepared  by  a  solicitor,  but,  it  would  appear, 
by  the  sheriff  him^Jelf.  The  only  possible,  if  not  indeed 
the  obvious  reason  for  the  insertion  of  the  reservation  is, 
that  the  sheriff  felt  he  might  otherwise  be  bound  by  the 
offer  in  his  letter  to  leave  an  allev  along  the  east  side  of  the 
property  he  had  offered  to  sell  to  Tripp.  The  description 
in  the  letter  was  not  followed  in  the  deed,  which  purported 
to  convev  '^the  west  half  of  lot  No.  8  on  the  north  side  of 
Dundas  (formerly  Ferry)  Street  in  the  town  of  Trenton," 
as  shewn  on  a  certain  plan,  subject  to  the  reservation  men- 
tioned. 

The  plaintiff,  as  a  subsequent  purchaser  from  Proctor 
of  the  east  half  of  the  same  lot,  had  notice  only  of  the  con- 
veyance to  Tripp,  and  asserts  that  he  is  entitled  to  one-half 
in  area  of  lot  No.  8.  Owing  to  the  shape  of  the  lot — an 
irregular  pentagon — one-half  its  area,  as  divided  in  tlu» 
judgment  appealed  from,  would  unequally  divide  the  front- 
age, giving  to  the  plaintiff  30%  feet  (56  chains)  and  to  tho 
defendant  but  291A  feet  (44  cliains). 
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The  learned  trial  Judge  has  based  his  decision  on  sec. 
19  of  the  Surveys  Act,  R.  S.  0.  ch.  181,  now  sec.  18  of  1 
Geo.  V.  ch.  42.  With  deference,  I  think  the  Survej's  Act 
has  no  application.  Section  19  in  the  revision  of  1897  is 
very  wide  in  its  language,  but  it  must  not  be  extended 
beyond  the  ambit  of  the  Act.  It  is  intimately  and  indeed 
expressly  connected  with  sees.  17  &  18.  All  three  sections 
are  in  fact  included  in  the  single  section — 35 —  of  the  first 
consolidation  of  the  ordinances  and  statutes  respecting  sur- 
veys (1849),  12  Yict.  ch.  35,  and  have  reference  only  to 
boundary  lines  of.  concessions,  sections;  etc.,  and  all  side 
lines  and  limits  of  lots  surveyed  and  all  trees  marked  in  lieu 
of  posts  and  all  posts  and  monuments  marked,  placed,  or 
planted  at  the  front  or  rear  angles  of  any  lots  or  parcels  of 
land.  Under  the  authority  of  the  executive  for  the  time 
being.  By  sec.  18,  in  force  when  this  transaction  took 
place,  "  every  township  ...  lot  or  parcel  of  land  shall 
embrace  the  whole  width  contained  between  the  front  posts, 
etc.,  so  marked,  placed  or  planted '' — that  is,  marked,  placed, 
or  planted  under  the  authority  of  the  Government.  Section 
19  has  reference  only  to  patents,  grants,  or  instruments  of 
an  aliquot  part  of  such  townships,  towns,  lots,  or  parcels, 
and  does  not  apply  to  a  lot  in  a  sub-division  in  a  part  of  a 
township,  town,  or  parcel  of  land  made  at  the  instance  of  a 
private  owner.  The  only  reported  case  in  which  sec.  19 
(then  sec.  68  of  the  Consolidated  Statutes  of  Canada  1859) 
was  considered,  is  Bdbaun  v.  Lauson  (1868),  27  U.  C.  E. 
399.  But  there  the  sub-division  of  a  lot  as  shewn  on  the 
original  survey  of  a  township  was  before  the  Court.  Sec- 
tion 19  of  the  revised  statute  has  not,  I  am  satisfied,  nor 
has  section  18  of  the  revision  of  1911,  any  application  to 
such  a  plan  as  is  referred  to  in  the  deed  from  Proctor  to 
the  plaintiff's  predecessor  in  title.  The  appeal  has,  in  my 
opinion,  to  be  considered  without  assistance  from  the  Sur- 
veys Act. 

The  lot  in  question  fronts  on  the  main  business  street, 
and  is  in  the  principal  business  centre  of  the  town  of  Tren- 
ton. In  such  locations  in  all  our  towns  and  cities,  frontage 
is  the  most  important  factor  of  value.  It  mav  be  that, 
according  to  the  strict  rules  of  evidence,  a  Judge  is  the 
only  person  presumed  not  to  know  a  fact  so  notorious.  How- 
over,  in  the  exceptional  circumstances  of  this  case,  I  should 
be  prepared — were  it  necessary  to  go  so  far — to  disregard 
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such  rules  rather  than  sanction  by  following  them  an  act 
of  injustice,  if  not  of  dishonesty.  But  I  am  not  driven  to 
tliat  extremity.  That  both  Tripp  and  the  plaintiff  bought 
from  Sheriff.  Proctor  with  reference  to  the  frontage  may 
be  inferred  from  the  deed  and  plan.  Dundas  St.,  as  shewn 
upon  the  plan,  does  not  run  east  and  west.  Its  bearing  is 
N.  44  degrees  25  E.  mag.  or  N.  41  degrees  51  E.  ast.  To 
divide  the  lot  into  east  and  west  halves  of  equal  area  by  a 
line  on  the  magnetic  or  astronomical  meridian  would  be 
absurd.  Yet  only  thus  would  one  party  have  the  east  and 
the  other  the  west  half  of  the  lot.  One  would  have  all  the 
front,  and  the  other  none  of  it — a  manifestly  absurd  situ- 
ation. It  would  therefore  appear  that  all  parties  gave  to 
tlie  east  and  west  halves  a  conventional,  as  distinguished 
from  a  literal,  meaning.  I  think  effect  can  be  given  to  the 
descriptions  so  interpreted,  and  at  the  same  time  to  the 
cases  which  decide  that  half  a  particular  lot  means  half  the 
area  of  that  lot.  This  doubly  desirable  result  may  be 
attained  by  dividing  the  front  by  a  centre  line  extending  at 
right  angles  to  Duncan  St.,  for  1.30  chain  (or  the  depth  of 
tlie  north-east  side  of  the  lot)  and  thence  continued  westerly 
in  such  a  location  as  will  divide  the  remainder  of  the  lot 
into  two  other  equal  areas. 

There  should  be  judgment  accordingly.  Success,  like 
the  lot,  being  divided,  there  should  be  no  costs  of  the  appeal. 

Hon.  Mr.  Justice  Middleton"  (dis&erUing) : — ^The  Sur- 
veys Act  has  no  application  to  this  case,  nor,  in  my  opinion, 
does  it  form  any  guide  to  the  interpretation  to  be  placed 
upon  the  description  in  the  deed.  • 

All  the  cases  cited  and  many  others  agree  in  holding  that 
a  conveyance  of  a  particular  aliquot  portion  of  a  lot  is  a 
conveyance  of  an  aliquot  portion  of  the  total  area  of  the 
lot,  quite  irrespective  of  any  question  as  to  the  value  of  the 
different  parts  of  the  lot.  The  purchaser  of  the  west  half 
of  this  lot  acquired  the  west  half  of  the  total  area.  We 
must  interpret  the  deed,  which  is  quite  free  from  any 
ambiguity,  by  the  words  used,  and,  in  the  absence  of  any 
claim  for  reformation,  must  avoid  assuming  any  intention 
other  than  that  expressed  in  the  deed.  If  there  has  been 
any  mistake,  and  the  deed  does  not  express  the  intention 
of  the  parties,  then  in  a  properly  constituted  action  it  might 
be  reformed  but  until  reformed  we,  as  well  as  the  parties,  are 
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bound  by  its  terms.  I  can  imagine  nothing  more  dangerous 
than  to  depart  from  the  terms  of  a  document  in  an  attempt 
to  give  effect  to  what  we  imagine,  must  have  been  the  inten- 
tion of  the  parties. 

If  the  parties  were  tenants  in  common,  and  our  task 
was  to  partition  the  lot,  we  would  be  bound  to  attempt  to 
attain  equality  in  value;  but,  when  the  parties  have  divided 
the  land,  not  on  the  basis  of  equality  in  value,  but  of  equality 
in  area,  and  a  price  has  been  agreed-upon  for  that  which 
the  purchaser  receives,  I  can  find  no  warrant  for  the  intro- 
duction of  the  idea  of  equality  in  value. 

The  parties,  no  doubt,  contemplated  a  division  by  a 
line  parallel  to  the  side  lines  of  the  lot  and  at  right  angles 
to  the  front,  as  the  lot  is  said  to  be  on  the  north  side  of 
Dundas  St.  To  substitute  for  this  a  line  neither  party 
desires,  and  having  in  it  an  angle,  it  seems  to  me,  cannot  be 
justified  as  an  admissible  interpretation  of  the  deed,  no 
matter  how  satisfactory  a  partition  it  may  be,  if  we  start 
with  the  assumption  that  the  lot  must  be  divided  into  halves 
having  equal  value  and  equal  area. 

I  would,  however,  point  out  that,  if  the  frontage  on 
Frederick  St.  has  any  value,  there  is  no  equality  in  the  pro- 
posed partition. 

The  letter  referred  to  by  my  brother  Latchford  is  not, 
I  venture  to  think,  admissible  in  evidence;  and  1  cannot  see 
how  anything  that  took  place  between  the  parties  prior  to 
the  conveyance  of  the  west  half  can  be  used  againf^t  the 
purchaser  of  the  east  half,  who  had  no  notice,  and  who  has 
duly  registered  his  deed. 

We  must  assume  what  was  being  conveyed  and  fix  the 
price  accordingly;  if  so,  there  is  no  hardship;  if  not,  the 
remedy  is  not  to  be  found  by  departing  from  the  language 
used  in  the  deed. 

I  arrive  at  the  same  conclusion  as  the  learned  County 
Court  Judge,  but  by  another  route,  and  would  dismiss  the 
appeal  with  costs. 
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Hon.  Mb.  Justice  Teetzel.  Makoh  28th,  1912. 

KENNEDY  V.  KENNEDY. 

3  O.  W.  N.  924. 
Will — Conairuciion — Trust  Infringing  Rule  against  Perpetuities. 

Teetzel,  J.,  held,  that  a  bequest  to  trustees  to  be  used  by  them 
to  maintain  his  family  residence  for  two  young  ladies  as  long  as  they 
lived  and  for  his  son  and  his  family  and  descendants  or  whomsoever 
said  son  might  will  or  otherwise  give  said  residence  to,  and  that  as  to 
such  residence  it  should  until  sold  and  disposed  of,  be  kept  up  and 
maintained  by  said  trustees,  and  those  succeeding  them  in  the  trust, 
in  the  manner  in  which  it  had  been  kept  up  and  maintained  by  him, 
was  void  as  infringing  the  rule  against  perpetuities. 

Tried  at  the  non-jury  sittings  at  Toronto,  on  the  5th 
instant. 

J.  Bicknell,  K.C.,  and  W.  A.  Baird,  for  the  plaintiff,  and 
for  the  defendants  Robert  Kennedy  and  Joseph  H.  Kennedy. 

E.  D.  Armour,  K.C.,  and  A.  D.  Annour,  for  defendant 
James  H.  Kennedy. 

W.  M.  Douglas,  K.C.,  for  the  Suydam  Realty  Co.,  and 
Henry  Suydam. 

T.  P.  Gait,  K.C.,  and  A.  J.  R.  Snow,  K.C.,  and  W.  A. 
Proudfoot,  for  other  defendants. 

Hon.  Mr.  Justice  Teetzel  : — ^The  principal  question  for 
determination  is  whether  or  not  the  provision  contained  in 
the  will  of  David  Kennedy,  deceased,  is  good,  or  void  as 
creating  or  tending  to  create  a  perpetuity. 

The  clause  containing  the  provision  in  question  reads  as 
follows : — 

'*  The  rest,  residue  and  remainder  of  my  estate  both  real 
and  personal  I  give,  devise,  and  bequeath  to  my  executor, 
executrixes,  and  trustee  aforesaid  to  be  used  and  employed  by 
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them  in  their  discretion  or  in  the  discretion  of  a  majority  of 
them  in  so  far  as  it  may  go  to  the  maintenance  and  keeping 
up  my  house  and  premises  herein  bequeathed  to  my  son 
James  Harold  Kennedy,  with  full  power  and  authority  to 
them  to  make  sales  of  any  real  estate  upon  such  terms  and 
conditions  and  otherwise  as  may  be  expedient  and  to  execute 
all  deeds,  documents  and  other  papers  necessary  for  the  sale 
of  same  and  to  make  title  thereto  to  any  purchaser  thereof  and 
the  proceeds  of  such  sales  to  devote  as  in  their  discretion  or  in 
the  discretion  of  a  majority  of  them  may  seem  meet  and  neces- 
sary to  keep  up  and  maintain  my  said  residence  in  the  man- 
ner in  which  it  has  been  heretofore  kept  and  maintained,  and 
if  for  any  reason  it  should  be  necessary  that  the  said  resi- 
dence should  be  sold  and  disposed  of  I  direct  upon  any  snch 
sale  being  completed  that  the  residuary  estate  then  remain- 
ing shall  be  divided  in  equal  proportions  among  the  several 
pecuniary  legatees  under  this  my  will/' 

This  clause  and  other  parts  of  the  will  have  been  the  sub- 
ject of  much  judicial  consideration  during  the  last  three 
years,  beginning  with  Kennedy  v.  Kennedy  (1909),  13  0. 
W.  R.  984,  and  in  Kennedy  v.  Kennedy  (1911),  24  0. 
L.  R.  183,  and  Foxwell  v.  Kennedy  (1911),  24  0. 
L.  R.  189;  the  last  pronouncement  being  an  unreported 
judgment  of  the  Chief  Justice  of  the  Common  Pleas,  in 
January  last,  in  Foxwell  v.  Kennedy,  on  the  counterclaim  of 
the  defendants  the  Suydam  Realty  Company  and  Henry 
Suydam,  decreeing  in  their  favour  specific  performance  of 
a  contract  for  the  sale  of  a  portion  of  the  residuary  estate 
in  consideration  of  $97,000. 

By  the  judgment  in  Kennedy  v.  Kennedy,  24  0.  L.  E. 
183,  it  was  held  by  Mr.  Justice  Latchford  that  the  provisions 
in  the  above  clause  in  favour  of  the  pecuniary  legatees  was 
void  on  the  ground  that  it  created  a  perpetuity.  This  judg- 
ment was  aflBrmed  by  a  Divisional  Court  on  p.  189,  of  the 
same  volume,  and  a  jud^ent  of  mine  in  Foxwell  v,  Ken- 
nedy, formally  adopting  the  judgment  of  my  brother  Latch- 
ford, was  aflBrmed  by  the  Divisional  Court  in  that  case 
at  p.  198. 

The  plaintiflf  is  one  of  the  next  of  kin  of  the  testator, 
and  in  this  action  claims  not  only  that  the  gift  of  what  may 
remain  of  the  residuary  estate,  but  also  that  the  gift  in  its 
entirety  to  the  trustees  to  keep  up  and  maintain  the  resi- 
dence of  the  testator  is  void  as  tending  to  create  a  perpetuity. 
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The  testator  gives  his  dwelling-house  and  premises  in  the 
city  of  Toronto,  together  with  the  chattels  therein  or  there<3ii 
at  the  time  of  his  decease,  except  a  number  specifically  be- 
queathed to  the  defendant  James  Harold  Kennedy,  "but 
subject  nevertheless  to  the  provisions  hereinafter  made  for 
Gertrude  Maude  Foxwell  and  Annie  Maud  Hamilton." 

The  will  contains  similar  provisions  in  favour  of  these 
two  ladies  to  the  effect  that  each  is  given  a  bed-room  suit  in 
a  specified  room  in  the  house  together  with  the  contents  and 
furnishings  thereof,  with  a  right  to  live  in  said  residence  as 
a  home  as  long  as  she  remains  unmarried,  and  to  occupy  said 
room  with  free  and  full  ingress,  egress  and  regress  thereto 
and  therefrom,  with  all  other  privileges,  rights,  conditions 
and  conveniences  necessary  to  the  full  enjoyment  thereof, 
but  on  no  condition  is  she  to  be  looked  upon  to  do  or  to  be 
compelled  to  do  any  work  or  have  any  household  duties  or 
responsibilities  except  to  look  after  her  own  department, 
and  a  right  to  remove  the  chattels  when  she  leaves  the  prem- 
ises; and  his  son  James  Harold  Kennedy  is  to  supply  her 
with  a  key  to  the  front  door  with  all  necessary  maintenance 
and  board,  all  which  is  expressly  made  a  charge  upon  his 
residence  and  premises. 

I  think  it  is  plain  from  all  the  provisions  of  the  will 
with  reference  to  his  residence  that  the  testator's  scheme  was 
to  have  the  same  maintained  as  a  family  residence  for  those 
two  young  ladies  as  long  as  they  lived  and  for  his  son 
James  Harold  Kennedy  and  his  family  and  descendants  or 
whomsoever  James  Harold  Kennedy  might  will  or  otherwise 
give  the  said  residence  to,  and  that  as  to  such  residence  it 
should,  until  sold  and  disposed  of,  be  kept  up  and  main- 
tained by  the  trustees  and  those  succeeding  them  in  the  trust 
in  the  manner  in  which  it  had  been  kept  up  and  maintained 
by  him. 

This  being,  as  I  think,  the  scheme  which  the  testator 
had  in  his  mind,  the  question  for  consideration  is  whether 
in  making  the  provisions  for  carrying  out  that  scheme  he 
has  not  infringed  the  rule  of  law  against  perpetuities. 

As  the  result  of  the  best  consideration  I  have  been  able 
to  give  to  the  numerous  authorities  cited  by  both  sides  and 
others,  I  am  of  opinion  that  the  gift  in  question  is  void  as 
creating  or  tending  to  create  a  perpetuity.  I  am  unable  to 
distinguish  it  in  principle  from  such  cases  as  Thomson  v. 
Skakespear  (1860),  1  DeQ.  P.  &  J.  399;  Came  Y.  Long 
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(1860),  2  DeG.  F.  &  J.  75;  Yeap  CheahNeo  v.  Ong  Chen 
Neo  (1875),  6  P.  G.  381;  and  BicUrd  v.  Robson  (1862),  31 
Beav.  244 

In  Thomson  v.  Shakespear  the  provision  of  the  will  analo- 
gous to  the  provision  in  question  was  that  the  testator  gave 
his  trustees  £2,500  ^'  to  be  laid  out  by  them  as  they  shall 
think  fit  with  the  concurrence  of  the  trustees  of  Shakespear^s 
house  already  sanctioned  by  me  in  forming  a  museum  in 
Shakespear's  house  in  Stratford,  and  for  such  other  pur- 
poses as  my  said  trustees  in  their  discretion  shall  think  fit 
and  desirable  for  the  purpose  of  giving  effect  to  my  wishes/' 

In  that  case,  as  in  this,  the  money  was  taken  out  of  the 
estate  and  was  directed  to  be  spent  for  the  maintenance  of 
tlie  premises,  and  the  period  over  which  the  expenditure 
should  extend  was  likewise  indefinite  and  not  being  for  a 
charity  was  held  to  be  void  as  in  violation  of  the  rule  against 
perpetuities. 

In  Came  v.  Longj  the  testator  gave  his  Mansion  House 
and  premises  with  the  appurtenances  thereto  belonging,  unto 
the  trustees  for  the  time  being  of  the  Penzance  Public  Library 
to  hold  to  them  and  to  their  successors  for  ever  for  the  use, 
benefit,  maintenance,  and  support  of  the  said  library. 

The  Lord  Chancellor  in  giving  judgment  in  that  case  saifl 
(p.  79)  :  *'My  judgment  is  that  it  tends  to  perpetuity  .  . 
The  clear  intention  of  the  testator,  as  expressed  by  the  will, 
is  that  this  should  be  a  gift  in  perpetuity  to  this  institu- 
tion at  Penzance.  The  gift  is  to  the  trustees  for  the  time 
being  of  the  society  and  their  successors,  to  be  held  by  them 
and  their  successors  forever,  they  holding  it  for  the  use, 
benefit,  maintenance,  and  support  of  the  library.  If  the 
devise  had  been  in  favour  of  the  existing  members  of  the 
society  and  they  had  been  at  liberty  to  dispose  of  the  prop- 
erty as  they  might  think  fit,  then  it  might,  I  think,  have 
been  a  lawful  disposition  and  not  tending  to  perpetuity,  but 
looking  to  the  language  of  the  rules  of  the  society  it  is 
clear  that  the  library  was  intended  to  be  a  perpetual  institu- 
tion, and  the  testator  must  be  presumed  to  have  known  what 
the  regulations  were.  By  one  of  these  it  is  provided  that  the 
society  is  not  to  be  broken  up  so  long  as  ten  members  remain. 
The  devise  therefore  is  for  the  benefit  of  a  subsisting  society, 
and  one  which  is  intended  to  subsist  as  long  as  ten  mem- 
bers remain,  and  the  property  comprised  in  the  devise  is, 
therefore,  to  be  taken  out  of  commerce  and  to  became  inalien- 
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able  not  for  a  life  or  lives  in  being  and  twenty-one  years 
afterwards,  but  so  long  as  ten  members  of  the  society  shall 
remain.  This  seems  to  me  a  purpose  which  the  law  will 
not  sanction,  as  tending  to  a  perpetuity." 

Now  in  this  case  the  testator  in  effect  says  that  his  trus- 
tees shall  spend  such  sums  out  of  his  residuary  estate  as 
they  may  deem  necessary  to  keep  up  and  maintain  his  resi- 
dence until  it  is  sold  and  disposed  of;  and  while  such  keep- 
ing up  and  maintenance  is  for  the  benefit  of  James  Harold 
Kennedy  and  those  who  may  succeed  him  as  devisees  and  don- 
ees, they  have  no  control  over  or  power  of  disposition  of  the 
residue  not  appropriated  by  the  trustees  to  keeping  up  and 
maintaining  the  residence.  Nor  have  they  the  power  upon 
selling  the  residence  to  dispose  of  any  part  of  the  fund  set 
aside  for  its  maintenance. 

In  the  case  reported  in  6  P.  C.  at  p.  381,  "  a  gift "  of  the 
upper  story  of  four  specific  houses  or  shops  to  be  occupied, 
by  the  several  members  and  descendants  of  K.  S.  C.  and  L. 
K.  W.,  as  already  proposed  "  that  is,  as  the  context  shews,  as 
a  family  house  for  the  use  of  two  separate  families,  was  held 
to  be  void  for  uncertainty  and  as  denoting  an  intention  to 
create  a  perpetuity. 

The  analogy  in  this  case  is  not,  of  course,  the  giving  of 
this  residence  for  the  occupation  of  the  son  James  Harold 
and  the  two  ladies,  but  for  its  perpetual  maintenance  or 
until  "  it  should  be  necessary  that  the  said  residence  should 
be  sold  and  disposed  of.'^ 

In  Richard  v.  Robson  it  was  held  that  the  bequest  of 
money,  the  interest  of  which  was  to  be  applied  in  keeping  up 
the  tombs  of  the  testator  and  his  family  is  void  as  a  perpet- 
uity. It  is  difficult  to  draw  a  distinction  between  a  provi- 
sion for  keeping  up  a  tomb  as  a  resting  place  of  the  deceased 
members  of  the  family  and  a  provision  for  the  indefinite 
keeping  up  of  a  residence  as  a  habitation  for  the  living  mem- 
bers of  the  family.  See  also  Hoar  v.  Osborne  (1866),  L.  E. 
1  Eq.  585;  Fowler  v.  Fowler  (1864),  33  Beav.  616. 

In  Re  Oassiot  (1901),  70  L.  J.  n.  s.  242,  a  bequest  of 
£4,000  to  the  Vintners  Company  on  condition  that  they 
accept  a  bequest  of  a  portrait  with  certain  obligations  and 
enjoining  the  company  of  the  income  of  the  £4,000  to  keep 
and  do  in  proper  repair  the  portrait,  cleaning  and  regilding 
its  frame  not  less  than  once  in  every  four  years,  tiie  surplus 
income  to  be  applied  for  the  benefit  of  individuals  answer- 
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ing  to  a  particular  description,  etc.,  was  held  to  be  void  as 
infringing  the  rule  against  perpetuities. 

See  also  Re  Dutton  (1878),  L.  B.  Ex.  54. 

I  think  the  general  proposition  of  law  to  be  drawn  from 
the  above  cases  is  that  any  ^ft  not  being  charitable  the 
object  of  which  is  to  tie  up  property  for  an  indefinite  time 
is  void. 

It  seems  to  me  that  there  can  be  no  question  in  this  case 
as  to  the  indefiniteness  of  the  time  during  which  the  resi- 
duary estate  was  to  be  tied  up,  inasmuch  as  many  generations 
of  owners  may  continue  to  occupy  the  residence  before  the 
happening  of  the  event  upon  which  further  expenditures  are 
to  cease,  i.e.,  when  it  shall  ^  be  necessary  that  the  said  resi- 
dence should  be  sold  and  disposed  of.^* 

Nor  do  I  think  that  upon  a  fair  interpretation  of  the 
testator^s  language  it  can  be  held  that  the  residue,  except 
such  as  in  the  honest  discretion  of  the  trustees  is  necessary 
to  expend  for  up-keep  and  maintenance  of  the  residence  ac- 
cording to  the  standard  fixed  by  the  testator,  is  not  tied  up 
and  taken  from  commerce,  within  the  meaning  of  the  authori- 
ties. Neither  the  owners  of  the  residence  nor  the  trustees 
have  any  right  to  dispose  of  the  fund  for  any  other  purpose. 
The  trustees  are  bound  to  hold  the  whole  fund  for  the  pur- 
pose of  the  up-keep  and  maintenance  until  the  happening  of 
the  event,  when  according  to  the  testator's  wish  the  resi- 
due was  to  be  distributed  among  his  pecuniary  legatees,  and 
I  cannot  conceive  how  the  fact  that  because  it  has  been  held 
that  the  testator^s  wish  in  that  regard  has  been  defeated  by 
reason  of  his  language  contravening  the  law,  any  advantage 
therefrom  is  to  accrue  to  the  owner  of  the  residence. 

I  am  unable  to  yield  to  the  argument  by  Mr.  Armour, 
that,  because  the  trust  is  in  its  nature  imperative  and  the 
amount  to  be  expended  is  left  to  the  discretion  of  the  trus- 
tees, they  can  at  once  appropriate  the  whole  fund  regardless 
of  the  amount  thereof  or  of  the  necessities  for  expenditures, 
for  the  benefit  of  the  present  owner  as  by  his  deed  poll  (Ex- 
hibit 4)  the  defendant  James  H.  Kennedy,  the  owner  and 
sole  trustee,  has  attempted  to  do.  Like  any  other  trust  it 
must  be  executed  in  good  faith,  and  the  Court  will  exercise 
its  control  to  prevent  a  dishonest  exercise  of  discretion. 
Whether  or  not  the  defendant  James  H.  Kennedy  in  the 
exercise  of  his  discretion  as  evidenced  by  the  deed  poll  has 
acted  honestly,  I  am  unable  upon  the  evidence  to  say,  because 
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the  actual  amount  of  the  fund  in  his  hands  or  the  necessities 
for  upkeep  and  maintenance  was  not  disclosed  in  evidence 
before  me,  so  that  if  it  should  be  held  that  my  judgment  as 
to  the  total  invalidity  of  the  gift  is  not  maintained,  the  plain- 
tiff and  other  next  of  kin  should  be  at  liberty  in  another 
action,  if  so  advised,  to  contest  the  good  faith  of  James  H. 
Kennedy  in  the  exercise  of  the  discretion  as  evidenced  by 
deed  poll. 

The  whole  estate  was  charged  with  the  payment  of  an 
annuity  of  $400  to  the  plaintiff,  and  he  claims  that  the 
lands  embraced  in  the  residuary  gift  cannot  be  sold  except 
subject  to  that  charge.  In  view  of  the  wide  power  of  sale 
vested  in  the  trustees  it  is,  I  think,  perfectly  plain  that  they 
may  make  title  to  the  purchaser  free  from  the  charge,  but 
the  proceeds  will  be  charged  with  the  annuity. 

At  the  trial  I  dismissed  the  action  as  against  the  defend- 
ants Suydam  and  the  Suydam  Realty  Company,  but  reserved 
the  question  of  costs.  I  now  think  that  there  is*  no  good  rea- 
son why  the  plaintiflf  should  not  pay  them. 

The  judgment  will,  therefore,  be: — 

(1)  Declaring  that  the  gift  of  the  residue  is  void  as  creat- 
ing a  perpetuity,  and  that  the  lands  embraced  therein  may 
be  sold  free  from  plaintiflE^s  annuity,  declaring  that  the  pro- 
ceeds of  the  sale  are  charged  therewith,  and  that  as  to  the 
whole  residuary  gift  there  is  an  intestacy,  reserving  to  the 
plaintiflf  and  other  next  of  kin,  in  the  event  of  it  being  held 
that  my  judgment  is  wrong,  the  right  to  impeach  in  another 
action  the  good  faith  of  the  defendant  James  H.  Kennedy  in 
the  exercise  of  his  discretion  as  evidenced  by  the  deed  poll. 

(2)  That  the  action  be  dismissed  with  costs  as  against 
the  defendant  Suydam  and  the  Suydam  Realty  Company ;  and 

(3)  Except  as  to  those  costs,  the  costs  of  all  parties 
shall  be  paid  out  of  the  residuary  estate. 

Thirty  days^  stay  except  as  against  the  defendants,  the 
Suydams. 
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Master  in  Chambers.  March  28th,  1912. 

TAYLOB  V.  TORONTO  CONSTRUCTION  CO. 

3  O.  W.  N.  930. 

Venue — Change — Hamilton  to  Ouelph — Motion  by  Plaintiff  for  — 
Motion  Realty  made  to  Correct  PoBBxhle  Oversight  in  not  Serving 
Notice  of  Trial  in  Time  Required. 

Mabte&-in-Ghambeb8,  held,  that  which  cannot  be  done  directly 
cannot  be  done  indirectly.  Motion  dismissed.  Costs  to  defendants  in 
any  event 

This  action  was  commenced  on  18th  January,  1912. 

The  plaintiff  seeks  to  recover  $22,000  on  the  basis  of  two 
contracts  made  with  the  defendant  company — or  in  the 
alternative  to  recover  almost  $10,000  on  a  quantum  meruit. 
Appearance  was  entered  on  26th  Janiiary. 

The  statement  of  claim  was  delivered  on  19th  Pebruafy 
and  statement  of  defence  and  counterclaim,  so-called,  on  27th 
February. 

Issue  was  joined  on  15th  March,  which  was  the  last 
day  for  giving  notice  of  trial  for  the  Hamilton  sittings,  com- 
mencing on  the  25th.  For  some  reason  notice  of  trial  was 
not  given  until  the  16th. 

The  plaintiff  now  moved  to  change  the  venue  from  Hamil- 
ton to  Guelph  so  that  the  action  might  be  tried  there  on  9th 
April  prox. 

F.  Morison,  for  the  plaintiffs  motion. 

W.  C.  Chisholm,  K.C.,  for  the  defendant,  contra. 

Cartwrioht^  K.C,  Master: — The  motion  is  made 
really  to  correct  if  possible  the  oversight  in  not  serving  the 
notice  of  trial  in  the  time  required  by  the  Rules.  But  that 
which  cannot  be  done  directly  cannot  be  done  indirectly. 

It  is  strongly  urged  that  it  is  most  important  to  the  plain- 
tiff to  have  a  speedy  trial  on  two  grounds.  His  aflBdavit  states 
that  four  of  his  witnesses  are  obliged  to  go  to  Western 
Canada  about  the  end  of  April,  and  cannot  remain  until 
the  June  sittings  at  Hamilton.  There  is  no  mention  of  their 
names  nor  the  nature  of  their  evidence.  But  in  a  proper 
case  this  difficulty  can  be  met  by  having  their  evidence  taken 
de  bene  esse,  and  an  order  can  issue  for  that  purpose  as 
may  be  arranged. 
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The  second  grouDd  is  that  plaintiff  is  a  poor  man  whose 
means  have  all  been  used  in  doing  the  work  in  question.  He 
now  wishes  to  be  free  to  go  to  New  Brunswick  where  he 
has  obtained  another  contract  since  this  action  was  com- 
menced. 

The  statement  of  defence  alleges  that  plaintiff  had  been 
paid  over  $14,000  up  to  the  time  when  he  abandoned  the 
work  which  was  over  $1,600  in  excess  of  what  had  been 
earned;  that  the  defendants  had  to  take  the  work  over  and 
complete  same  which  has  not  been  done,  but  at  the  end  of 
January  this  left  $1,817.93  overpaid  by  defendants  in  excess 
of  the  contract  price.  They  claim  to  be  allowed  this  sum, 
and  also  whatever  sum  (as  yet  not  capable  of  being  ascer- 
tained) shall  have  been  overpaid  when  the  work  is  completed. 

The  affidavit  of  the  president  of  the  defendant  company 
confirms  these  statements  which  seem  to  shew  that  the  whole 
matter  could  not  be  disposed  of  as  early  as  9th  April. 

If  the  notice  of  trial  had  been  given  in  time  then  it 
might  have  been  possible  to  have  sent  the  trial  to  ^me  other 
place  as  Guelph  or  Milton  or  Toronto  non-jury  sittings  as 
most  agreeable  to  the  parties.  But  I  am  not  aware  of  any 
case  in  which  a  motion  by  plaintiff  to  change  the  venue  so 
as  to  expedite  the  trial  and  correct  his  own  mistake  has  been 
successful — none  such  was  cited  on  the  argument  nor  is  any 
found  in  H.  &  L.  under  Eule  529 — It  seems  a  necessary 
inference  that  the  power  to  do  so  does  not  exist. 

The  defendant's  president  in  his  affidavit  states  that  they 
will  move  to  strike  out  the  jury  notice.  If  they  succeed  in 
this,  as  seems  most  probable,  the  case  can  be  tried  in  June 
at  Hamilton,  or  even  entered  at  Toronto,  if  both  parties  agree. 

As  it  is  the  motion  must  be  dismissed  with  costs  to  the 
defendants  in  any  event. 


Hon.  Mr.  Justice  Latchford.  March  28th,  1912. 

PLAUNT  V.  GILLIES  BROS.  LTD. 

3  O.  W.  N.  921. 

Arbitration  and  Award Injunction Motion  for  Restraining  Arbi- 
trator from  Acting — Ground  Bias — His  Employers  Directly  and 
Pecuniarily  Interested  in  the  Result  of  the  Litigation — Motion  by 
Consent  Turned  into  Motion  for  Judgment  on  whole  Case. 

Latchfobd,  J.,  heldf  that  plain tifiTs  objections  to  the  arbitrator 
had  been  met  and  overcome  by  the  evidence.  That  on  the  facts  plain- 
tiff's case  failed.     Judgment  for  defendants  with  costs. 
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Motion  in  Weekly  Court  at  Ottawa  for  an  injunction 
restraining  the  defendant  John  Bnrwash  from  acting  as 
arbitrator  in  certain  arbitration  proceedings  between  the 
plaintiff  and  the  defendants  Gillies  Bros.  Ltd.,  issued  pur- 
suant to  the  Saw-Logs  Driving  Act,  R.  S.  0.  (1897)  ch. 
143. 

Upon  the  return  of  the  motion  the  parties  consented 
that  it  should  be  treated  as  a  motion  for  judgment  upon 
the  whole  case. 

W.  L.  Scott,  for  the  plaintiff.  j 

B.  V.  Sinclair,  K.C,  for  defendants. 

Hon.  Mr.  Justice  Latchford: — The  plaintiff  and  the 
defendants  Gillies  Bros.  Ltd.,  are  lumbermen  who  during 
the  season  of  1911  operated  upon  the  Madawaska  river.  The 
plaintiff  was  bringing  down  telegraph  poles,  and  Gillies 
Bros.  Ltd.  were  bringing  down  railway  ties.  The  progress 
of  the  telegraph  poles,  was,  it  appears,  slower  than  that  of 
the  ties,  and,  the  Gillies  Brothers  refusing  to  assist  in  a 
joint  drive,  the  plaintiff  was,  as  he  alleges,  obliged  to  drive 
the  Gillies  Brothers*  ties  with  his  telegraph  poles,  thus 
greatly  delaying  his  drive  and  entailing  upon  him  expense 
which  he  new  desires  to  have  settled  by  arbitration. 

Gillies  Bros.  Ltd.,  first  proposed  as  their  arbitrator  Mr. 
H.  F.  McLachlin,  of  Ottawa,  lumber  merchant;  but  objec- 
tion was  made  by  the  plaintiff  to  Mr.  McLachlin,  on  the 
ground  that  Mr.  McT^aclilin  was  largely  interested  in  Mc- 
Lachlin Brothers  Limited,  a  company  which  had  been  con- 
cerned for  many  years  in  driving  the  Madawaska  river  in 
conjunction  with  Gillies  Brothers.  Mr.  McTjachlin,  however, 
objected  to  serve,  owing,  as  he  stated,  to  his  business  engage- 
ments. Gillies  Brothers  then  formally  appointed  Mr. 
John  Burwash,  of  Arnprior,  as  their  arbitrator. 

It  appears  that  Mr.  Burwash  is  the  woods  manager  for 
McT^chlin  Brothers.  Objection  is  therefore  taken  to  his 
appointment,  on  the  ground  that  his  employers  are  directly 
and  pecuniarily  interested  in  the  result  of  the  litigation, 
and  that  he  will  be  biased  against  the  plaintiff's  claim  and 
incapable  of  fairly  trying  the  matters  in  question  in  this 
arbitration  and  of  making  a  fair  award  between  the  parties. 

The  contention  that  Burwash's  employers  have  any 
direct  or  pecuniary  interest  in  the  result  of  the  arbitration 
is  in  my  opinion  met  and  overcome  by  the  evidence  before 
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me.  It  is  also  shewn  that  they  and  Gillies  Brothers  have 
not  driven  the  Madawaska  on  joint  account  for  three  years, 
and  that  the  McLachlin  Brothers  Limited  have  not  driven 
the  river  at  all  for  two  years.  It  is  shewn  beyond  question 
that  Mr.  Burwash  is  a  man  of  great  experience  in  the  lum- 
bering business.  He  has  been  engaged  in  it  for  over  forty 
years,  and  has  during  that  period  had  charge  of  the  driving 
of  logs  and  timber  on  the  Madawaska  and  other  rivets,  and 
is  therefore  familiar  with  the  conditions  which  would  have 
to  be  dealt  with  by  the  arbitrators.  He  deposes  that  he  can 
be  perfectly  independent  and  that  he  is  capabe  of  trying 
the  matter  in  question  fairly  and  without  bias  or  prejudice. 
He  is  well  known  to  be  a  man  of  high  character;  and,  as 
tlie  matter  was  presented  to  me  upon  the  argument,  while 
he  does  not  desire  to  take  part  in  the  arbitration,  he  con- 
siders that  to  abandon  the  position  to  which  he  was 
appointed  would  be  an  admission  of  his  unfitness  for  it. 

A  number  of  authorities  were  cited  to  me  regarding  the 
duties  of  an  arbitrator  and  umpire.  It  is  manifest  that 
he  ought  to  be  a  person  who  stands  indifferently  between 
the  parties.  Beyond  the  fact  that  the  employers  of  Burwash 
have  had  business  relations  in  the  past  with  the  defendants, 
there  is  no  suggestion  here  which  would  tend  in  the  slight- 
est degree  to  shew  that  Mr.  Burwash  has  any  bias  unfitting 
him  for  the  position  of  arbitrator. 

It  is  urged  that  a  distinction  must  be  drawn  between  the 
freedom  from  bias  required  in  an  arbitrator  chosen  by  the 
p{?rties  themselves — ^*  an  agreed  arbitrator  " — and  that 
necessary  in  persons  to  whom  the  parties  are  obliged  ex 
necessitate  to  have  recourse.  In  cases  of  decisions  by  judicial 
tribunals  any  direct  pecuniary  interest,  however  small,  dis- 
qualifies. Blackburn,  J.,  in  Regina  v.  Rand  (1866),  L.  R. 
1  Q.  B.  230,  shews  there  is  another  cause.  He  says  (p. 
233)  :— 

"Wherever  there  is  a  real  likelihood  that  the  Judge 
would  from  kindred  or  other  cause  have  bias  in  favour  of 
one  of  the  parties  it  would  be  very  wrong  for  him  to  act.*' 

In  Echersley  v.  Mersea  Docks,  [1894]  2  Q.  B.  667,  Lord 
Esher  is  reported  to  have  said  (p.  671) : — 

"  Persons  ought  not  to  act  as  Judges  in  a  matter  in 
whi<'h  the  circumstances  are  such  that  people — ^not  neces- 
sarily reasonable  people,  but  many  people — ^would  suspect 
them  of  being  biased.*' 
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This  is  regarded  as  extending  the  rule  far  beyond  the 
principles  stated  in  Regina  v.  Rand,  Regina  v.  Dean  of 
Rochester  (1851),  17  Q.  B.  1,  and  Regina  v.  Meyers,  1  Q.  B. 
D.  173.  Vaughan  Williams,  L,J.,  in  Rex  v.  Southend 
Justices,  [1901]  states  that  mere  possibility  or  suspicion 
that  a  Judge  may  be  biased  is  not  sufficient  to  disqualify  him. 
Lord  O'Brien,  also,  speaking  for  tlie  King's  Bench  Division 
^  of  Ireland  in  Rex  v.  Justice  Co.  Tyrone,  [1909"!  2  Ir.  R. 
763,  comments  adversely  on  the  supposed  rule  laid  down  by 
Tjord  Esher.     He  says: — 

"  That  in  my  opinion  goes  too  far.  It  makes  the  mere 
suspicion  of  unreasonable  persons  the  test  of  bias.  I  think 
that  the  judgment  was  not  a  considered  one  and  that  Lord 
Esher  made  use  of  some  loose  expressioils.  We  decline  on  a 
consideration  of  the  cases  to  go  so  far  as  that  very  eminent 
Judge.  There  must,  in  the  words  of  Blackburn,  J.,  be  a 
*  real  likelihood '  of  bias.  Regina  v.  Rand.  In  Rex  v.  Jus- 
tices of  Queen's  Co..  [19081  2  Ir.  R.  285,  at  2'94, 1  expressed 
myself  as  follows:  '  By  '  bias  *  I  understand  a  real  likelihood 
of  an  operative  prejudice.  There  must,  in  my  opinion,  be 
reasonable  evidence  to  satisfy  us  that  there  was  a  real  likeli- 
hood of  bias.' " 

To  the  same  effect  is  the  decision  of  the  same  Court  in 
Rex  V.  Justices  of  Tyrone,  [1909"|  2  Ir.  R.  763. 

To  disqualify  a  Judge  or  Justice,  there  must  exist  a 
reasonable  likelihood  of  a  bias  which  would  affect  his  mind 
in  deciding  between  the  parties.  In  Yineberg  v.  The  Guar- 
dian Assce.  Go.  (1890),  19  A.  R.  293,  an  arbitrator  who  was 
a  sub-agent  of  the  agent  of  the  defendant  company  was  held 
disqualified.  Mr.  Justice  Rose,  in  Christie  v..  Toronto 
Junction  (1894),  24  0.  R.  443,  states  that  the  Vineberg  case^ 
probably  goes  the  farthest  of  any  that  can  be  cited,  and 
that  it  is  diflBcult  to  distinguish  it  from  the  case  then  before 
him,  in  which  one  of  the  arbitrators  had  from  time  to  time 
advised  as  counsel  the  standing  solicitor  for  the  defendant 
corporation.  But  that  learned  Judge  did  draw  a  distinc- 
tion, and  held  (p.  445)  that  there  was  not  such  a  relation 
between  the  arbitrator  and  the  corporation  as  might  give 
rise  to  bias  or  that  should  fairly  lay  the  arbitrator  open  to 
observation. 

The  plaintiff's  case  fails,  and  I  direct  that  judgment  be 
entered  for  defendants  with  costs. 
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As  to  the  costs  of  the  application  made  before  the  issue 
of  the  writ  for  the  removal  of  the  arbitrator — ^when  no 
order  could  be  made  owing  to  want  of  jurisdiction — they 
also  must  be  paid  by  the  plaintiff.  Notwithstanding  that 
an  application  fails  on  the  ground  that  the  Court  has  no 
jurisdiction  to  give  the  relief  sought,  the  unsuccessful  party 
may  nevertheless  be  ordered  to  pay  the  costs  of  the  proceed- 
ing. Con.  Rule  1130,  Holmested  &  Langton^s  Jud.  Act,  p. 
1339. 


Master  in  Chambers.  March  27th,  1912. 

IMRIE  V.  WILSON. 

3  O.  W.   N.  929. 

Discovery  —  Motion  hy  Defendant  for  Production  of  Documents  — 
Plaintiff  Claimed  Privilege  —  Documents  Confidential  —  Motion 
Dismissed  tcith  Costs  to  Plaintiff  in  any  Event. 

In  obedience  to  the  order  made  herein  on  20th  inst.,  the 
plaintiffs  have  filed  a  further  and  better  affidavit  on  pro- 
duction. With  this  the  defendant  is  not  satisfied  and  moves 
for  production  of  the  documents  set  out  therein  for  which 
privilege  is  claimed. 

P.  Arnoldi,  K.C.,  for  the  defendant's  motion. 
J.  R.  Roaf,  for  the  plaintiff,  contra. 

Cartwright,  K.C.  Master: — The  material  parts  of 
the  affidavit  in  question  are  as  follows: — 

We,  Robert  Imrie,  William  Graham  and  Herbert  Stin- 
son  all  of  the  city  of  Toronto,  in  the  county  of  York,  make 
oath  and  say  as  follows: — 

(1)  We  have  in  our  possession  or  power  the  documen_t3 
relating  to  the  matters  in  question  in  this  action  set  forth 
in  the  first  and  second  parts  of  the  first  schedule  hereto. 

(2)  We  object  to  produce  the  said  documents  set  forth 
in_the  second  part  of  the  said  first  schedule  hereto. 

(3)  That  we  object  to  produce  the  said  documents  set 
forth  in  the  second  part  of  the  said  first  schedule  hereto  on 
the  ground  that  the  said  correspondence  between  the  plain- 
tiffs Imrie  and  Graham  was  had  after  consultation  with  the 
solicitor  acting  for  us  in  this  action  and  on  his  instructions 
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and  was  for  the  purpose  of  obtaining  further  advice  and 
information  in  relation  to  the  litigatioi^  now  proceeding  in 
this  action  and  in  view  of  such  litigation  and  was  had  and 
obtained  for  the  purpose  of  the  facts  and  information  being 
laid  before  our  said  solicitor  as  our  professional  adviser  in 
view  of  this  litigation  and  to  obtain  his  advice  and  the  said 
letters  contain  some  of  the  evidence  and  names  of  witnesses 
and  the  said  letters  with  the  exception  of  the  original  of 
that  dated  15th  of  February,  1912,  were  on  receipt  placed 
in  the  hands  of  our  solicitor  for  his  information  and  to 
obtain  his  advice  thereon  in  relation  to  tlie  now  pending 
litigation  in  this  action  and  we  believe  he  still  has  the  same. 

The  first  schedule  to  affidavit  of  Eobert  Imrie,  William 
Graham  and  Herbert  Stinson; 

The  first  part  thereof  shewing  documents  in  our  posses- 
sion which  we  do  not  object  to  produce. 

1.  Ck)py  letter  J.  R.  Roaf  to  J.  M.  Wilson,  dated  3l8t  Jan.,  1912. 

2.  Copy  of  account  of  Imrie  &  Graham  with  J.  M.  Wilson,  dated  Slst 

Jan.,  1912. 

3.  Copy  letter  J.  R.  Roaf  to  J.  M.  Wilson,  dated  2nd  Feb.,  1912. 

4.  CJopy  letter  J.  R.  Roaf  to  J.  M.  Wilson,  dated  6th  Feb.,  1912. 

5.  Letter  Arnoldi  &  Grierson  to  J.  R.  Roaf,  dated  6th  Feb.,  1912. 

6.  Copy  letter  J.  R.  Roaf  to  Arnoldi  &  Grierson,  dated  7th  Feb.,  1912. 

7.  Letter  Amoldi  &  Grierson  to  J.  R.  Roaf,  dated  7th  Feb.,  1912. 

8.  Copy  letter  J.  R.  Roaf  to  Arnoldi  &  Grierson,  dated  7th  Feb.,  1912. 

9.  Letter  Amoldi  &  Grierson  to  J.  R.  Roaf,  dated  7th  Feb.,  1912. 

(Sgd.)     Clive  A.  Thompson, 

A  Commr.,  &c. 

The  second  part  shewing  documents  in  our  possession 
which  we  object  to  produce: — 

11.  Letter  R.  Imrie  to  William  Graham,  dated  Feb.  2nd,  1912. 

12.  Letter  R.  Imrie  to  Wmiam  Graham,  dated  Feb.  9th,  1912. 

13.  Letter  R.  Imrie  to  William  Graham,  dated  Feb.  12th,  1912. 

14.  Copy  letter  William  Graham  to  Robt.  Imprie,  dated  Feb.  15th, 

1912. 

15.  Letter  R.  Imrie  to  William  Graham,  dated  Feb.  27th,  1912. 

It  was  contended  that  clause  (3)  was  not  sufficient  to 
sustain  a  claim  of  privilege.  It  was  said  that  it  was  defec- 
tive for  not  stating  that  the  documents  in  part  two  of 
schedule  one  were  *^  confidential.^' 

But  to  this  I  cannot  accede. 

In  Bray's  Digest  of  the  Law  of  Discovery,  p.  13,  sec.  50> 
its  is  said  that  the  true  principle  is  stated  by  Cotton,  KJ., 
in  Southwark  Co.  v.  Quich  3  Q.  B.  D.  315.  At  p.  34  the 
same  learned  author  says  that  this  case  shews  that;  "the 
true  principle  is  that  if  a  document  comes  into 
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for  the  purpose  of  being  communicated  to  the  solicitor 
with  the  object  of  obtaining  his  advice  or  of  enabling  him 
either  to  prosecute  or  defend  an  action  then  it  is  privileged 
it  need  not  have  been  prepared  at  the^  instance  or  request 
of  the  solicitor,  or  have  been  laid  before  him.'' 

The  present  action  was  begun  on  9th  February  and  part 
1  shews  that  there  was  a  lis  mota  as  early  as  31st  January. 
The  affidavit  seems  to  me  correctly  framed.  It  sufficiently 
states  the  facts  necessary  to  shew  that  the  documents  in 
part  2  are  confidential,  i.e.,  protected  from  discovery — and 
the  motion  wUl  be  dismissed  with  costs  to  plaintiffs  in  any 
event. 

(The  judgment  in  the  Southwark  case  was  given  by 
Mellor  and  Manisty,  JJ.,  and  affirmed  by  Bramwell,  Brett, 
and  Cotton,  L.JJ.) 


Masteb  in  Chahbebs.  Mabch  27th,  1912. 

WHITE  V.  WHITE. 

3  O.  W.  N.  929. 

Husband  and  Wife — Alimony — Motion  for  Interim  and  Disbursements 
— Plaintiff  Left  toith  Care  of  Three  Children  who  Inherited  Con- 
Mumption  from  Father — Father  Apparently  Dying  of  Consump- 
tion— Being  Cared  for  by  His  Parents Attempts  at  Settlement 

Failed  in  Spite  of  Efforts  of  Legal  Advisers — Jlaster-in-Ohambers 
made  Order  for  Payment  of  $40  for  Interim  Disbursements  so 
Case  May  be  Tried — Plaintiff  in  Possession  of  More  than  One- 
fifth  of  Husband^s  Income — Prevents  any  Further  Allowance  at 
Present. 

Motion  by  the  plaintiff  for  interim  alimony  and  disburse- 
ments. 

Edward  Gillis,  for  the  plaintiff's  motion. 

M.  H.  Ludwig,  K.C.,  for  the  defendant,  contra. 

Cabtwbight,  K.C,  Masteb: — This  is  one  of  the  most 
deplorable  cases  of  the  kind  that  I  have  met  with  during  the 
past  nine  years. 

The  plaintiff  moves  for  the  usual  order  for  interim  ali- 
monv  and  disbursements.  She  is  left  with  the  care  of  3 
children  who  are  said  to  have  inherited  the  delicacy  of  their 
father,  who  is  apparently  dying  of  consumption,  and  is 
being  taken  care  of  by  his  parents. 


11 
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All  attempts  at  settlement  have  failed  iiT  spite  of  the 
eflEorts  of  the  legal  advisors  of  both  litigants.  On  the  facts 
as  developed  on  the  material^  it  does  not  seem  that  any  other 
order  can  be  made  than  for  payment  of  $40  for  interim  dis- 
bursements so  that  the  case  can  be  tried.  This  can  be  paid 
out  of  the  $300  still  due  on  sale  of  some  property  of 
defendant's. 

The  plaintiff  appears  to  be  in  possession  of  more  than  a 
fifth  of  the  husband's  income — ^which  seems  to  prevent  any 
further  allowance  at  present.  See  Lush  Law  of  Husband 
and  Wife,  3rd  ed.  184^and  CapsticJc  v.  Capstick,  L.  J  (N. 
S.),  vol.  33.  Matrimonial  Cases  and  Statutes  shew  tliat  in 
same  cases  where  the  husband  has  neither  property  nor  earn- 
ing power  the  Court  will  not  award  interim  alimony  pendente 
lite.  Here  the  husband  is  not  only  unable  to  work,  but  is 
being  cared  for  by  his  parents,  while  the  plaintiff  occupies 
the  store  and  has  whatever  income  is  derived  from  the  busi- 
ness which  he  carried  on.  It  is  alleged  by  defendant's  father 
that  plaintiff  also  gets  $12.50  a  month  as  rent  of  another 
adjoining  store  on  Yonge  street.  The  afl5davit  of  plaintifE 
in  reply  does  not  meet  this  directly  (if  at  all).  She  speaks 
of  a  house  on  Erskine  of  which  the  rent  of  $10  a  month  is 
apparently  in  her  opinion,  being  received  by  the  defendant's 
family.  The  affidavits  on  both  sides  arc  somewhat  lengthy 
but  do  not  always  make  their  meaning  clear. 

I  regret  that  there  does  not  seem  any  way  of  speedy 
relief  to  plaintiff  unless  even  now  some  arrangement  can  be 
arrived  at.  No  doubt  this  will  yet  be  done  if  the  parties 
will  follow  the  advice  of  their  counsel. 
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divisional  court. 

March  8th,  1912. 
RICH  V.  MELANCTHON  BOARD  OF  HEALTH. 

3  O.  W.  N.  826. 

Medicine  and  Surgery — Public  Health  Board — Physician  Employed 
hy  Local  Board  —  Action  to  Recover  for  Services  in  County 
Uourt — No  Jurisdiction — Prerogative  Writ  of  Mandamus. 

Divisional  Court,  heJd^  that  a  Board  of  Health  is  not  a  corpor- 
tion.  and  cannot  be  sued  as  such,  nor  are  the  members  thereof  indi- 
vidually liable  to  be  sued  for  the  recovery  of  claims  for  medical 
■ervices  rendered  at  the  instance  of  the  Board,  as  for  a  private  debt. 

The  proper  remedy  is  against  the  Board  as  a  public  body,  by 
seeking  a  writ  of  mandamus  requiring  the  Board  to  issue  an  order 
upon  the  municipality  for  the  amount  of  the  claim  in  order  that  pay- 
ment may  be  made  out  of  the  funds  applicable  thereto. 

The  prerogative  writ  of  mandamus  can  only  be  issued  by  the 
High  Court — in  no.  circumstances  has  County  Courts  any  jurisdiction 
over  mandatory  orders. 

An  appeal  by  the  plaintiff  from  a  judgment  of  Duflferin 
County  Court  in  favour  of  the  defendants  in  an  action  by  a 
physician  to  recover  $30  for  services  performed  under  the 
direction  of  the  Board  of  Health  of  the  township  of  Melanc- 
thon.  Plaintiff  sought  a  personal  judgment  against  the 
members  of  the  Board  and  a  mandatory  order  to  enforce  the 
judgment. 

The  appeal  to  Divisional  Court  was  heard  by  HoK.  Sir 
John  Boyd,  C,  Hon.  Mk.  Justice  Latchford,  and  Hon. 
Mr.  Justice  Middleton. 

W.  H.  Harris,  for  the  plaintiff,  appellant. 

W.  C.  Chisholni,  K.C.,  for  the  respondent  Board. 

Hon.  Sir  John  Boyd,  C.  : — This  is  an  unfortunate  bit 
of  litigation  for  the  plaintiff.  He  is  entitled  to  be  paid  $30 
for  his  medical  services  rendered  at  the  instance  of  the  Board 
of  Health,  but  cannot  recover  it  by  this  method.  The  mis- 
carriage is  not  to  be  wondered  at,  considering  the  state  of  the' 
case  and  the  vague  and  rather  embarrassing  clauses  of  the 
Board  of  Health  Act,  which  invite,  and  are,  I  understand, 
about  to  receive  clarifying  amendments:  R.  S.  0.  ch.  248. 

It  is  now  pretty  well  settled  that  the  members  of  the 
Board  are  not  constituted  a  corporation,  though  they  have 
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been  judicially  spoken  of  as  a  quasi-corporation;  and  it  is 
also  settled  that  the  Board  as  a  whole  is  not  personally  liable 
nor  are  the  component  members  thereof  individually  liable 
to  be  sued  for  the  recovery  of  medical  claims  as  for  a  private 
debt.  The  remedy  is  to  be  sought  against  the  Board  as  a 
public  body,  if  payment  cannot  be  otherwise  obtained — ^by 
seeking  the  grant  of  a  writ  of  mandamus  requiring  the 
Board  to  issue  an  order  upon  the  municipality  for  the  amount 
of  the  claim  in  order  that  payment  may  be  made  out  of  the 
funds  applicable  thereto. 

The  writ  is  the  high  prerogative  writ,  so  called,  available 
in  cases  where  there  is  no  right  of  action  for  the  recovery  of 
the  claim  and  relief  is  to  be  sought  against  a  public  body 
who  fail  to  perform  statutory  or  other  public  duties  imposed 
upon  that  body,  for  the  benefit  of  the  applicant.  This  plain- 
tiff by  his  pleading  seeks  a  personal  judgment  for  the  amount, 
and  also  asks  for  a  mandatory  order  to  enforce  it,  and  for 
that  purpose  sues  the  public  body  under  the  name  of  the 
Board  of  Health  for  the  township.  The  personal  judgment 
he  cannot  get,  and  for  this  reason  he  cannot  get  the  manda- 
tory order.  Nor  could  he  in  any  circumstances  get  the 
mandatory  order  of  the  character  required  from  an  inferior 
Court,  such  as  the  County  Court.  The  prerogative  writ  of 
mandamus  which  is  the  appropriate  method  of  relief  can  only 
be  issued  by  the  High  Court.  Originally  confined  to  the 
King's  Bench  alone,  it  may  now  be  issued  by  any  gf  the 
divisions  of  the  High  Court,  as  was  explained  in  Public 
Library  Board  v.  Toronto  (1900),  19  P.  R.  332. 

The  case  of  Bibby  v.  Davis  (1902),  1  0.  W.  R.  189,  which 
may  have  misled  the  plaintiff,  is  not  now  to  be  followed  in  the 
light  of  later  decisions:  Sellars  v,  Dutton,  7  0.  L.  R.  648; 
Ross  V.  London,  20  0.  L.  R.  affirmed  in  appeal,  23  0.  L.  R. 
See  also  as  to  the  writ  Kingston  v.  Kingston,  28  0.  R.  402, 
and  in  appeal  (1898),  25  A.  R.  468.     . 

There  is  an  inherent  lack  of  jurisdiction  in  the  County 
Court  to  deal  with  this  claim,  but  the  matter  was  not  con- 
tested on  the  line  above  indicated  on  the  appeal  before  us. 
We  are  all  in  the  dark  as  to  what  took  place  on  the  trial 
below;  the  only  judgment  given  being  that  the  action  is  dis- 
missed with  costs.  This  curt  disposal  of  appealable  cases  has 
often  been  commented  upon  as  unfair  to  the  suitors  and  to  the 
Court  of  Appeal.  When  reasons  are  given  for  the  judgment 
it  enables  the  dissatisfied  litigant  to  judge  whether  he  shall 
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appeal  or  not^  and  these  reasons  are  a  material  assistance  to 
the  appellate  Court.  In  brief,  when  reasons  for  the  judg- 
ment exist,  they  should  be  given;  when  they  are  not  given, 
it  may  be  that  the  rule  "de  non  apparentibus/^  etc.,  will 
excuse. 

The  defendants  raised  an  issue  disputing  the  claim  which 
was  vexatious  and  did  not  take  the  vital  point  on  which  we 
decide;  so  that,  while  the  appeal  is  disallowed,  we  think  the 
proper  order  to  make  is  to  dismiss  both  action  and  appeal 
without  costs. 

This  is  to  be  without  prejudice  to  the  plaintiff  prosecut- 
ing his  claim  as  he  shall  be  advised — if  the  municipality  does 
not  provide  means  for  payment. 

Hon.  Mr.  Justice  Latchfobd: — I  agree. 

Hon.  Mb.  Justice  Middleton: — I  agree  with  my  lord 
the  Chancellor,  and  only  desire  to  add  to  what  he  has  said, 
for  the  purpose  of  explaining  more  at  length  the  reason  why 
I  think  that  an  action  for  a  mandamus  or  a  mandatory  order 
is  not  the  proper  or  a  permissible  remedy.  Some  confusion 
has  arisen  from  a  failure  to  keep  in  mind  the  historical  origin 
of  the  present  jurisdiction  of  the  High  Court  and  by  reason 
of  the  term  "  mandamus  '^  being  used  to  indicate  several 
distinct  things. 

The  Court  of  Chancery  always  had  jurisdiction  to  enforce 
certain  rights  by  means  of  a  mandatory  injunction  as  well  as 
by  specific  performance.  Prior  to  the  Common  Law  Pro- 
cedure Act  the  Courts  of  law  had  no  such  power. 

The  Court  of  King's  Bench,  as  one  of  the  Crown  prero- 
gatives, had  the  right  to  issue  the  prerogative  writ  of  man- 
damus. The  scope  of  this  writ  was  very  widely  different  from 
the  mandatory  order  in  equity. 

The  Common  Law  Commissioners  of  1834  reported  in 
favour  of  an  amendment  by  which  the  Courts  of  Law  should 
be  given  the  same  jurisdiction  as  the  Court  of  Equity  to 
restrain  the  violation  of  legal  rights  in  cases  in  which  an 
injunction  might  issue  for  that  purpose  from  Courts  of 
Equity.  Following  this,  the  Common  Law  Procedure  Act  of 
1854  provided  that  a  plaintiff  at  law  might  claim  a  writ 
of  mandamus  "  commanding  the  defendant  to  fulfil  any  duty 
in  the  fulfilment  of  which  the  plaintiff  is  personally  inter- 
ested."   This  writ  was  to  have  the  same  force  and  effect  as 
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the  peremptory  writ  issued  out  of  the  Queen's  Bench.  This 
statute  was  subsequently  enacted  here,  and  in  its  present 
form  is  found  as  Con.  Eules  1081-1083. 

One  of  the  cardinal  principles  governing  the  issue  of  the 
prerogative  writ  was  that  it  would  never  be  granted  where 
the  applicant  had  some  other  remedy  open  to  him.  After 
the  passing  of  the  Common  Law  Procedure  Act  it  was  sug- 
gested that  the  power  conferred  upon  the  Court  to  award  a 
mandamus  in  an  action  practically  superseded  and  rendered 
obsolete  the  peremptory  writ.  In  Regina  v.  Lmibourn  Rw. 
Co.,  22  Q.  B.  E.  463,  it  was  said  by  Pollock,  B,,  that  "  since 
the  passing  of  this  Act  it  cannot  be  said  that  the  plaintiff 
has  no  specific  remedy  to  enforce  the  right  which  he  says  has 
been  denied  to  him ;"  and  by  Manisty,  J.,  "  in  1854  a  remedy 
which  did  not  exist  before  was  given  by  the  Legislature,  viz., 
an  action  for  mandamus  which  is  in  fact  a  decree  ordering 
the  performance  of  the  duty  which  the  Court  thinks  ought 
to  be  done,  and  is  a  more  convenient  proceeding  than  by  the 
prerogative  writ.'' 

This  view  of  the  effect  of  the  statute  has  not  been  gener- 
ally accepted;  and  in  Smith  v.  Chorley,  [1897]  1  Q.  B.  532, 
Kennedy,  J.,  collects  tlie  subsequent  decisions  in  which  it  has 
been  commented  upon,  and  adopts  as  a  more  accurate  state- 
ment of  the  law  that  found  in  Baxter  v.  London  County 
CoxinciU  63  L.  T.  n.  s.  at  T"?!,  were  Day,  J.,  says: — 

"  The  true  and  only  remedy  which  the  plaintiff  had  for  the 
purpose  of  enforcing  the  right  which  I  am  of  the  opinion  he 
has  got  is  by  a  prerogative  writ  of  mandamus.  When  I 
objected  that  this  was  a  matter  for  mandamus  I  was  answered 
that  this  was  an  action  for  a  mandamus.  It  is  an  action  for 
a  mandamus,  based  upon  the  Common  Law  Procedure  Act 
1854,  and  the  action  for  a  mandamus  is  simply  an  attempt  to 
engraft  upon  the  old  common  law  remedy  a  right  in  the 
nature  of  specific  performance.  When  private  persons  had 
rights  one  against  the  other,  the  Court  had  power  to  grant  a 
mandamus  or  direct  specific  performance  or  something  in  the 
nature  of  an  injunction,  to  command  that  the  right  claimed 
by  the  one  party  should  be  acceded  to  by  the  other;  but  It 
was  never  contemplated  that  the  action  for  a  mandamus  was 
to  supersede  the  prerogative  writ  of  mandamus.  In  this 
case  no  action  will  lie.  I  am  perfectly  clear  that  this  is  not 
an  action  which  will  lie  between  the  parties  or  a  case  in  which 
a  statutable  mandamus  will  be  applicable,  because  no  action 
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would  lie,  and  a  mandamus  is  only  granted  as  ancillary  to  the 
action  and  for  the  purpose  of  enforcing  the  private  right  in 
respect  of  which  the  private  litigation  had  arisen.  It  was 
never  contemplated  that  a  private  mandamus  should  be 
granted  in  cases  in  which  a  prerogative  mandamus  had,  from 
time  whereof  memory  does  not  run  to  the  contrary,  been  alone 
the  effective  remedy/^ 

This  is  quite  in  accordance  with  the  view  taken  in  other 
cases  by  other  Judges.  In  Olossop  v.  Heston,  12  C.  D.  102, 
at  122,  Brett,  L.J.,  speaking  of  the  mandamus  referred  to  in 
the  section  of  the  Judicature  Act  corresponding  with  C.  J. 
A.,  sec.  68,  sub-sec.  59 — ^which  provides  that  "a  mandamus 
or  an  injunction  may  be  granted  ...  in  all  cases  in 
which  it  shall  appear  to  the  Court  to  be  just  and  convenient " 
— ^says  that  the  case  before  him  "  is  not  brought  within  a  rule 
that  would  enable  the  Court  of  Chancery  to  grant  a  man- 
datory injunction.  It  is  said  that  nevertheless  the  defend- 
ants are  liable  to  a  mandamus  to  do  their  duty.  Now,  sup- 
posing they  had  neglected  or  refused  to  do  their  duty,  then  I 
think  they  would  have  been  liable  to  a  mandamus,  but  not  to 
a  mandamus  to  be  granted  by  the  Chancery  Division.  It 
would  have  been  a  prerogative  mandamus,  as  it  is  called,  to 
them  as  a  public  body  to  enter  upon  and  do  their  duty.  That, 
as  it  seems  to  me,  under  the  Judicature  Act  as  it  was  before, 
is  a  remedy  that  can  be  granted  only  in  the  Court  of  Queen* s 
Bench.  I  think  the  mandamus  spoken  of  in  the  Judicature 
Act  is  not  the  prerogative  mandamus  but  only  a  mandamus 
which  may  be  granted  to  direct  the  performance  of  some  act, 
of  something  to  be  done,  which  is  the  result  of  an  action 
where  an  action  will  lie." 

In  the  case  already  quoted,  Kennedy,  J.,  deals  with  the 
series  of  cases  in  which  an  action  for  mandamus  had  been 
successfully  brought  against  public  bodies,  by  stating  that 
they  are  all  cases  where  there  was  a  debt  and  "  in  which  the 
relief  by  mandamus  might  properly  be  termed  ancillary 
relief.'^ 

The  cases  in  our  own  Courts  dealing  with  the  right  of  a 
physician  employed  by  a  local  Board  of  Health,  shew  thero 
is  no  debt.  The  situation  is  analogous  to  that  existing  in 
King  v.  Beeston,  3  T.  R.  at  592,  where  a  mandamus  was 
issued  against  the  churchwardens  and  overseers  directing 
payment  of  a  sum  payable  out  of  certain  parish  funds,  upon 
a  contract  which  the  parish  overseers  had  made  under  a 
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Btatutory  power.  The  churchwardens  not  being  "  technically 
a  corporation,  but  as  far  as  concerned  the  regulation  of  the 
poor  of  the  parish  they  stand  in  pari  ratione.^^  Upon  the 
same  principle  it  is  said  in  Mayor  of  Salford  v.  Lancashire,  25 
Q.  B.  D.  384,  that  an  action  for  mandamus  would  not  lie,, 
because  there  was  no  debt,  and  the  plaintiff's  only  remedy 
was  by  the  peremptory  writ  of  mandamus. 

Under  our  practice,  the  peremptory  writ  of  mandamus 
having  been  superseded  by  the  simple  procedure  of  C.  B. 
1091,  the  *'  convenience  "  urged  in  some  of  the  English  cases 
in  favour  of  the  action  of  mandamus  disappears.  Apart  from 
this,  the  great  weight  of  modern  authority  is  in  favour  of 
the  view  I  have  indicated,  that  the  mandamus  which  may  be 
awarded  in  an  action  is  either  in  the  nature  of  the  old  equit- 
able mandatory  injunction  or  is  merely  ancillary  to  the  en- 
forcement of  a  legal  right  for  which  an  action  might  be 
maintained  at  law. 

It  should  also  be  borne  in  mind  that  the  County  Court 
has  no  jurisdiction  to  grant  a  peremptory  writ.  While  the 
Consolidated  Rules  govern  the  practice  and  procedure  in 
County  Court  actions,  they  do  not  confer  any  jurisdiction 
upon  the  County  Court.  The  jurisdiction  of  the  County 
Court  must  be  sought  in  the  County  Courts  Act;  and  while 
the  County  Court  has  jurisdiction  in  actions  for  equitable 
relief  where  the  subject  matter  does  not  exceed  five  hundred 
dollars,  and  while  it  has  ^'  as  regards  all  causes  of  action 
within  its  jurisdiction  .  .  .  power  to  grant  .  .  . 
such  relief,  redress  or  remedy  ...  by  the  same  mode  of 
procedure  in  as  full  and  ample  a  manner  as  might  and  ought 
to  be  done  in  the  like  case  before  the  High  Court,''  it  has  not 
the  right  to  entertain  an  application  for  the  old  prerogative 
writ,  this  being  vested  in  the  High  Court  only. 
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Master  in  Chambers.  March  20th,  1912. 

NEY  V.  NEY  (No.  1.) 

3  O.  W.  N.  896. 

Huahand  and  Wife — Alienation  of  Hushand^s  Affections — Pleading — 

Statement  of  Claim — Con.  Rule  261. 

Cabtwbioht,  K.C,  held^  that  no  action  lies  by  a  married  woman 
for  loss  off  consortium  of  her  husband. 

Weston  V.  Perryy  14  O.  W.  R.  956  and 

Lellis  V.  Lambert,  24  A.  R.  653,  followed. 

But  the  right  to  support  from  him  in  such  an  event  is  not  taken 
away. 

This  action  is  brought  by  the  plaintiff  against  her  hus- 
band, her  husband^s  father,  and  another  defendant  Beyburn. 

The  plaintiff  alleged  a  conspiracy  of  these  three  defend- 
ants to  break  up  her  home  and  deprive  her  of  the  custody  of 
her  two  infant  children. 

She  claimed  damages  '^by  reason  of  the  misconduct  of 
the  defendants  and  for  breaking  up  the  domestic  relations 
existing  between  the  plaintiff  and  the  defendant  John  Ney,*' 
her  husband. 

The  defendants  the  Neys  moved  to  strike  out  pars.  6,  7, 
8,  9  and  10  of  the  statement  of  claim  as  embarrassing. 

T.  N.  Phelan,  for  the  defendants*  motion. 
W.  J.  McLarty,  for  the  plaintiff,  contra. 

CART^\^RIGHT,  K.C.  Master: — The  motion  is  supported 
by  Weston  v.  Perry,  14  0.  W.  B.  956,  and  Lellis.  v.  Laniberl, 
24  A.  B.  653.  These  judgments  seem  to  support  Mr. 
Phelan's  contention  that  no  action  will  lie  by  a  married 
woman  for  the  loss  of  the  consortium  of  her  husband.  Her 
right  to  support  from  him  in  such  an  event  is  not  taken 
away. 

I  am  confronted  with  the  difficulty  that  to  give  effect 
to  this  motion  would  be  equivalent  to  a  judgment  under 
Bule  261,  as  the  paragraphs  attacked  are  the  whole  sub- 
stance of  the  plaintiff's  claim. 

It  would  therefore  seem  best  in  the  interests  of  all  par- 
ties either  to  strike  out  the  paragraphs  in  question  and  give 
the  plaintiff  leave  to  amend  as  advised  or  else  refer  the 
motion  to  a  Judge  in  Chambers  who  can  enlarge  it  into 
Court  and  deal  with  it  under  Bule  261.  The  defendants 
will  elect  within  a  week  which  course  they  prefer. 
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Masteb  in  Chambeks.  March  22nd^  1912. 

NEY  V.  NEY  (No.  2). 

3  O.  W.  N.  927. 

Ajotion — Joinder  of  Causes A.ction  for  Alimony  against  Huahand — 

Action  against  Husband  and  his  Father  for  Custody  of  Children 
— Habeas  Corpus. 

Masteb-in-Chambers,  held,  that  two  separate  causes  of  action 
in  one  of  which  one  of  the  defendants  has  no  concern  cannot  be 
joined. 

Hinds  V.  Barrie,  6  O.  L.  R.  656,  followed. 

The  plaintiff  should  amend  by  discontinuing,  as  against  the 
father  and  continuing  the  action  for  alimony  against  the  husband. 
In  that  action  she  could  claim  the  custody  of  the  children. 

Quwre^  if  a  mother  seeks  possession  of  her  children  from  any 
one  except  her  husband,  should  sbe  not  proceed  to  get  out  a  writ  of 
habeas  corpus?    Is  not  this  the  appropriate  remedy? 

This  action  was  brought  by  plaintiff  against  her  hus- 
band and  his  father.  She  asked  for  alimony  as  against  the 
husland  and  for  the  custody  of  the  two  children  of  the 
tharriage  as  against  both  defendants.  They  moved  to  require 
her  to  elect  on  which  branch  she  would  proceed  in  this 
action  and  to  strike  out  some  parts  of  the  statement  of  claim. 

T.  N.  Phelan,  for  the  defendants'  motion. 
W.  J.  McLarty,  for  the  plaintiff,  contra. 

Cartwrigiit,  K.C,  Master: — The  motion  is  entitled  to 
prevail  with  costs  to  defendants  only  in  the  cause.  Two 
separate  causes  of  action  in  one  of  which  one  of  the  defend- 
ants has  no  concern,  cannot  be  joined,  Hinds  v.  Barrie,  6  0. 
L.  R.  656,  and  cases  there  cited.  The  plaintiff  should  amend. 
This  can  best  be  done  by  discontinuing  as  against  the  father 
and  continuing  the  action  for  alimony  against  the  hus- 
band. In  that  action  she  can  claim  the  custody  of  the  child- 
ren. This  would  be  given  her  in  a  proper  case  as  in  Cowie  v. 
Cowie,  13  0.  W.  E.  599.  Paragraph  5  would  then  be  amended. 
Paragraph  6  may  stand  under  the  decision  in  Milling  ton  v. 
Loring,  6  Q.  B.  D.  190.  It  gives  defendant  notice  of  what 
plaintiff  will  prove  at  the  trial.  Paragraph  13  and  clause 
2  of  par.  14,  should  also  be  amended.  If  these  amend- 
ments are  made  promptly  the  action  can  be  tried  at  the  non- 
jury sittings  before  vacation. 

If  a  mother  seeks  possession  of  her  children  from  any- 
one except  her  husband,  should  she  not  proceed  to  get  out  a 
writ  of  habeas  corpus?    Is  not  this  the  appropriate  remedy: 
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Hon.  Mr.  Justice  LuVTchford.  Maboh  22nd,  1912. 

WOLFE  V.  HOLLAND. 

3  O.  W.  N.  900. 

Vendor  and  Purch€tser — Ohjection   to   Title — Motion  under  Act  for 
Declaration  that  Objections  had  heen  Answered. 

Latghfobd,  J.,  heldt  that  where  testator  left  his  property  to  his 
wife  to  share  with  the  children  at  her  death  as  she  thought  fit,  the 
widow  took  but 'a  life  estate  with  power  of  appointment  among  the 
children,  and  could  not  make  a  title  in  fee. 

Motion  under  the  Vendors  and  Purchasers  "Act,  for  a 
declaration  that  the  objection  of  the  purchaser  to  the  title  of 
certain  lands  in  Ottawa,  on  the  grounds  (1)  that  the  descrip- 
tion contained  in  the  conveyance  under  which  the  vendors 
held  title  had  not  contained  the  proper  or  legal  description 
of  the  said  lands;  (2)  that  the  will  of  the  late  August  Bauer 
did  not  transfer  the  absolute  estate  in  fee  simple  to  his 
widow  Charlotte  Bauer,  one  of  the  predecessors  in  title  of 
the  vendors  is  invalid, 

W.  C.  Greig,  for  the  vendors. 

W.  Greene,  for  tlie  purchaser. 

A.  C.  T.  Lewis,  for  the  Official  Guardian. 

Hon.  Mb.  Justice  Latchford: — The  first  ground  I 
disposed  of  on  the  argument,  by  holding  the  description 
sufiScient. 

I  reserved  for  consideration  the  second  ground  of  objec- 
tion, although  I  expressed  at  the  time  the  opinion  that  the 
widow  had  but  a  life  estate.  August  Bauer,  the  owner  in 
his  lifetime  of  the  lands  in  question,  made  his  will  shortly 
before  his  death  in  1898,  in  the  following  words: — 

'^I  leve  my  property  to  my  wife  too  share  with  the 
childring  at  her  death,  as  she  thinks  fit.'' 

The  will  was  duly  attested ;  and  the  widow  in  March, 
1909,  took  out  letters  of  administration  with  the  will  annexed, 
and,  assuming  that  she  was  absolutely  entitled  to  the  lands 
in  fee  simple,  executed  a  conveyance  in  fee  to  the  vendors, 
who  in  turn  have  contracted  to  sell  to  the  purchaser. 

It  is  contended  on  the  part  of  the  vendors  that  under 
the  will  in  question  the  children  took  no  interest,  and  that 
the  conveyance  which  they  have  received  from  Mrs.  Bauer 
vests  in  them  the  fee. 
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I  am  quite  unable  to  adopt  this  view.  The  gift  to  the 
testator's  wife  is  in  effect  like  that  considered  in  Burrell  v. 
Burrell  (1778),  1  Ambl.  660.  There  the  testator  gave  all 
his  property  to  his  wife,  to  the  end  that  she  might  give  her 
children  such  fortunes  as  she  thought  proper  or  as  they  best 
deserved.  The  case  came  before  the  Court  upon  a  question 
as  to  whether  the  power  had  been  properly  exercised  by  the 
widow,  who  had  given  a  merely  nominal  sum  to  one  of  the 
children;  but  nowhere  was  it  suggested  that  the  widow  was 
absolutely  entitled. 

In  the  present  case  Bauer  imposed  an  obligation  upon 
his  widow  to  share  with  or  among  his  children  at  her  death 
the  same  property  which  he  gave  to  her.  She  took  but  a  life 
estate,  with  power  of  apportionment  among  the  children. 
She  could  not  convey  to  the  vendors  more  than  she  received 
under  the  will,  and  the  vendors  are  unable  to  convey  in  fee 
to  the  purchaser. 

There  will  be  judgment  accordingly.  Costs  payable  by 
vendors. 


Hon.  Mb.  Justice  Middleton.  February  19th,  1912. 

Hon.  Mr.  Justice  Sutherland.  March  22nd,  1912. 

GILROY  V.  CONN. 

3  O.  W.  N.  732.  899. 

Baeeution — Judgment  Debtor  Entitled  to  Legacy — Share  of  Residuary 

Estate Oamiihee  Proceedings  —  Estate  not  Wound  up  —  No 

Certainty  that  any  Sum  icould  ever  be  Payable  to  Judgment 
Debtor—Judgment  Creditor  Appointed  Receiver. 

Middleton,  J.,  held,  that  before  an  order  for  payment  could  be 
made  the  Court  must  find  some  definite  sum  either  as  presently  due, 
when  it  is  to  be  paid  forthwith,  or,  as  a  debt  payable  at  a  future 
date:  Con.  Rule  915  then  authorizes  an  older  for  payment  when  the 
sum  so  ascertained  becomes  payable. 

Local  Judge  at  Samia  granted  order  appointing  the  judgment 
creditor  as  receiver,  without  remuneration,  and  without  security,  of 
any  and  all  legacies  to  which  the  judgment  debtor  is  or  may  b« 
entitled  under  said  will,  to  the  extent  of  his  judgment  and  costs. 

Sutherland,  J.,  continued  above  order. 

An  appeal  by  the  garnishees  from  an  order  of  the  local 
Judge  at  Sarnia,  dated  5th  December,  1911,  by  which  upon 
the  return  of  the  garnishee  order  nisi  he  directed  the  gar- 
nishees to  pay  the  judgment  creditor  "the  debt  due  from 
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them  to  the  judgment  debtor  as  soon  as  it  becomes  payable 
under  and  in  pursuance  of  the  last  will  and  testament  of 
Meredith  Conn,  deceased/' 

F.  E.  Hodgins,  K.C.,  for  garnishees. 

W.  D.  McPherson,  K.C.,  for  judgment  creditor. 

No  one  for  the  judgment  debtor. 

Hon.  Mr.  Justice  Middleton  : — The  alleged  debt  to  the 
garnishees  of  the  judgment  debtor  is  his  right  as  one  of  the 
residuary  legatees  of  the  late  Meredith  Conn,  to  receive  a 
share  of  the  residue  of  the  estate. 

The  estate  is  not  yet  wound  up,  and  it  is  by  no  means 
certain  that  any  sum  will  ever  be  payable  to  the  judgment 
debtor.  It  is  alleged  that  he  was  indebted  to  the  deceased 
in  a  sum  far  exceeding  the  amount  of  any  possible  share  in 
the  residue.  The  judgment  debtor  admits'this  indebtedness; 
but  the  judgment  creditor  suggests  that  this  admission  is 
fraudulent  and  collusive  and  for  the  purpose  of  defeating 
his  right,  and  that  there  is  not  in  truth  any  indebtedness  to 
the  deceased. 

It  is  not  at  all  clear  whether  the  local  Judge  intended 
to  pass  upon  this  question.  It  may  be  that  by  the  order  he 
merely  intended  to  direct  the  payment  by  the  garnishees  to 
the  judgment  creditor  of  any  balance  which  might  ulti- 
mately be  payable  to  the  judgment  debtor,  as  and  when  the 
same  should  be  ascertained  and  become  payable.  But,  how- 
ever, this  may  be,  it  is  clear  that  the  judgment  creditor  has 
entirely  mistaken  his  remedy.  Under  the  rule  as  it  now 
stands — Consolidated  Rule  911 — ^the  judgment  creditor  by 
garnishee  process  is  enabled  to  reach  ''all  debts  owing  or 
accruing ''  from  the  garnishee  to  his  debtor. 

The  claim  of  a  residuary  legatee  against  the  executors 
is  not  a  debt — DeeJcs  v.  Strati,  5  T.  R.  690 ;  Jones  v.  Tanner, 
7  B.  &  C.  542 — though  if  the  executor  admits  to  the  legatee 
that  he  holds  any  specific  sum  to  the  debtor's  use — or,  as 
it  is  sometimes  put,  "assents  to  the  legacy" — the  legatee 
might  recover  upon  the  common  indebitatus  count  at  law 
Topham  v.  Morecraft,  8  E.  &  B.  972. 

Reliance  was  placed  upon  the  case  of  McLean  v.  Bruce, 
14  P.  R.  190;  but  that  case  was  decided  under  the  Rules  of 
1888,  where  under  Rule  935,  the  attaching  creditor  could  by 
this  process  make  exigible  not  only  debts,  but  "  all  claims    .    . 
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arising  out  of  trust  or  contract  where  such  claims  and  de- 
mands could  be  made  available  under  equitable  execution** 
— ^a  provision  long  since  omitted  from  the  rules. 

The  case  of  Hunsberry  v.  Kratz,  5  0.  L.  E.  635,  relied 
upon  by  the  garnishee,  is  in  accordance  with  this  view, 
although  it  turned  upon  the  provision  of  the  Division  Courts 
Act,  relating  to  the  attachment  of  debts. 

It  is  also  to  be  pointed  out  that  under  the  practice  there 
is  no  authority  for  a  vague  and  undefined  order  such  as  made 
in  this  case.  Before  an  order  for  payment  can  be  made  the 
Court  must  find  some  definite  sum  either  as  presently  due 
when  it  is  to  be  paid  forthwith  or  as  a  debt  payable  at  a 
future  date;  Rule  915  then  authorizes  an  order  for  payment 
when  the  sum  so  ascertained  becomes  payable. 

Tlie  appeal  must  be  allowed  and  the  order  vacated,  with 
costs  to  be  paid  by  the  judgment  creditor  to  the  garnishees, 
both  here  and  below,  upon  taxation. 


Motion  by  the  judgment  creditor  to  continue  an  injunc- 
tion granted  by  the  local  Judge  at  Sarnia,  under  an  order, 
dated  26th  February,  1912. 

W.  D.  McPherson,  K.C.,  for  the  plaintiff. 
C.  H.  Gamble,  K.C.,  for  the  defendant. 
F.  E.  Hodgins,  K.C.,  for  executors. 

Hox.  Mr.  Justice  Sutheriand  : — The  applicant  is  a 
judgment  creditor,  and  the  defendant,  a  judgment  debtor,  is 
said  to  be  entitled  to  a  legacy  under  the  will  of  his  father, 
Meredith  Conn,  deceased.  The  said  order  restrains  the  de- 
fendant from  dealing  in  any  way  with  the  said  legacy  and 
appoints  the  plaintiff  receiver  thereof.  Upon  the  facts  dis- 
closed in  the  material  filed  in  support  of  the  application,  I 
think  the  plaintiff  is  entitled  to  an  order  continuing  him  as 
receiver.  I,  therefore,  order  and  direct  that  he  be  contined 
as  receiver  without  remuneration  and  without  security,  of 
any  and  all  legacies  to  which  the  defendant  is  or  may  be 
entitled  under  the  will  of  the  said  Meredith  Conn,  deceased, 
to  the  extent  of  the  plaintiff^s  judgment  and  costs  includ- 
ing the  costs  of  the  application  for  the  said  order,  and  of 
this  application,  and  which  costs  when  taxed  the  plaintiff 
shall  be  at  libertv  to  add  to  his  claim. 
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The  plaintiff  directed  the  notice  of  motion  herein  to  the 
executors  of  the  estate  of  Meredith  Conn,  deceased,  as  well 
as  to  the  defendant.  I  do  not  think  it  was  necessary  for 
him  to  have  done  so  for  the  purposes  he  had  in  view  upon 
the  application.  Having  been  notified  I  think  the  executors 
were  warranted  in  being  represented  on  the  motion  to  state 
their  position  in  the  matter  and  protect  the  interest  of  the 
estate. 

It  appears  from  the  affidavit  of  one  of  the  executors  of 
said  estate  that  it  is  claimed  by  them  that  the  defendant 
owes  the  estate  $1,500  and  interest,  which  if  set  off  against 
his  claim  with  respect  to  the  legacy  would  more  than  exhaust 
it.  Under  these  circumstances  and  in  the  light  of  this 
claim  on  the  part  of  the  estate,  of  which  the  plaintiff  had 
knowledge  before  serving  his  notice  of  motion  herein,  he 
asks  therein  that  he  be  also  appointed  to  contest  for  the 
defendant  any  right  the  executors  of  said  estate  may  assert 
on  behalf  of  the  estate,  to  set  off  any  such  alleged  claim  of 
the  estate  against  the  defendant's  legacy.  I  think  the  plaintiff 
is  entitled  to  be  so  appointed,  and  do  order  and  direct  accord- 
ingly. Before  so  contesting  the  claim  he  must  first  indemnify 
the  defendant  against  costs. 

It  is  said  that  the  defendant  is  a  non-resident  and  that 
upon  this  application  I  should  direct  that  in  case  the  plain- 
tiff sees  fit  to  so  contest  the  said  claim  against  the  estate  of 
the  defendant,  he  should  be  directed  to  first  give  security 
for  costs.  I  do  not  think  it  necessary  nor  appropriate  to  make 
such  an  order  at  this  time.  I  am  not  at  all  disposing  of 
the  matter  finally,  or  precluding  the  estate  from,  or  pre- 
judicing it  in  making  a  future  application  for  that  purpose 
in  case  the  executors  should  be  so  advised  and  it  becomes 
necessary. 

The  plaintiff  will  have  his  costs  of  the  motion  as  afore- 
said. The  estate  will  have  costs  against  the  plaintiff,  but 
limited  to  the  costs  of  a  formal  attendance  upon  the  applica- 
tion. 


530  ^THE  ONTARIO   WEEKLY  REPORTER.        [voL.  21 

divisional  court. 

Febeuary  16th,  1912. 

I 

I 

CONTRACTORS  SUPPLY  CO.  v.  HYDE. 

3  O.  W.  N.  723. 

Building  Contract  —  Extras — Claim  for — Architecfa  Certificate  — 
Arbitration — Reference  hack  to  Referee  to  Ascertain  Amount 
due  Contractors — Costs. 

Action  by  contractors  for  moneys  claimed  to  be  due  on  a  building 
contract.  Official  Referee  found  that  the  contractors  were  bound 
by  certificates  of  the  architects,  and  that  if  they  had  any  claim  for 
extras  it  should  be  deteAiined  by  arbitration. 

Divisional  Court  allowed  appeal  from  above  order  and  referred 
the  matter  back  to  the  Referee  to  bear  the  evidence  and  to  ascertain 
the  sum  due  the  contractors  under  their  contract  and  for  extras. 

Costs  of  the  appeal  to  be  in  the  cause,  but  the  costs  which  were 
lost  or  occasioned  by  the  refusal  of  the  Referee  to  allow  the  con- 
tractors to  prove  their  claim  in  the  usual  way  should  be  paid  by  the 
owner  in  any  event. 

An  appeal  by  the  defendants  Hyde  &  Powell,  contractors, 
from  an  order  of  J.  A.  C.  Cameron,  an  OflBcial  Referee,  in 
a  proceeding  under  the  Mechanics'  Lien  Act,  between 
the  appellants  and  the  defendants,  the  News  Publishing 
Company. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Wm.  Meredit^^  C.J.C.P.,  Hon.  Mr.  Justice  Teetzel^  and 
Hon.  Mr.  Justice  Middleton. 

G.  H.  Kilmer,  K.C.,  for  the  appellants. 

M.  H.  Ludwig,  K.C.,  for  the  News  Pub.  Co. 

Their  Lordships'  judgment  was  delivered  by 

Hon.  Mr.  Justice  Middleton: — ^By  contract  of  20th 
August,  1910,  Hyde  &  Powell  agreed  with  The  News  Pub- 
lishing Company  to  do  the  reinforced  concrete  and  brick- 
work required  in  the  erection  of  a  certain  building  for  $8,587. 
This  building  was  for  a  newspaper  office  and  press  rooms. 

The  plans  did  not  shew  a  press  pit,  and  on  30th  Septem- 
ber, 1910,  Hyde  &  Powell  tendered  for  the  construction  of 
a  press  pit  at  the  price  of  $1,100.  This  tender  was  accepted 
on  6th  October. 

The  contract  of  20th  August,  is  in  a  printed  form  in 
general  use,  and  contains  the  usual  provision  by  which  the 
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architect  is  given  extensive  powers  and  his  certificate  is  made 
final — and  a  condition  precedent  to  any  action. 

The  tender  of  September  30th,  contains  no  reference  to 
this  contract  by  which  it  can  be  said  to  expressly  import 
its  terms  so  as  to  make  them  govern  the  new  work. 

The  Eeferee  has  treated  the  contract  of  August  as  gov- 
erning the  entire  work.  No  reasons  are  given  by  him.  The 
contract  provides  "  Should  the  proprietor  or  their  (sic)  archi- 
tects at  any  time  during  the  progress  of  the  said  works  require 
any  alterations  of  or  deviations  from  additions  to  or  omis- 
sions in  the  said  plans  and  specifications^  they  shall  have 
the  right  and  power  to  make  such  change  or  changes,  and 
the  same  shall  in  no  wise  effect  (sic)  or  make  void  the  con- 
tract .  .  .  and  for  additional  work  required  in  altera- 
tions the  amount  to  be  paid  thereof  (sic)  shall  be  agreed 
upon  before  commencing  additions/'  etc. 

It  is  argued  that  the  press  pit  either  was  an  ^'  addition  ^' 
to  the  original  work  or  that  the  parties  have  chosen  to 
treat  it  as  an  "  addition  '^  within  the  meaning  of  the  con- 
tract— and  in  that  view  the  tender  and  acceptance  are  to 
be  regarded  as  a  supplemental  agreement  by  which  the  price 
was  ascertained. 

This  view  is  fortified  by  the  fact  that  the  contract  provides 
that  the  agreement  for  additional  work  shall  **  state  also  the 
extension  of  time  (if  any),  which  is  to  be  granted  by  rea- 
son thereof."  This  tender  says :  "  It  is  understood  that  we 
would  start  work  at  once,  using  a  separate  gang  from  the 
building  gang  and  our  tender-price  included  the  shifting  of 
our  plant  in  order  to  allow  this  work  to  go  on,  and  in  this 
way  making  it  possible  to  have  the  press  erected  without 
any  delay  on  account  of  the  building  being  a  littlq  behind 
time." 

The  conduct  of  the  parties  shews  that  this  tender  and 
acceptance  were  not  regarded  as  constituting  the  whole  bar- 
gain, because  the  work  went  on  under  the  supervision  of  the 
architect,  and  his  certificate  was  obtained. 

Beyond  this,  I  can  see  no  reason  why,  in  circumstances 
such  as  tliese,  the  same  rule  that  has  frequently  been  applied 
between  landlord  and  tenant,  when  a  new  term  is  arranged 
for,  should  not  be  applied  here.  The  common  sense  of  the 
transaction  would  appear  to  be  that,  although  there  may  have 
been  a  new  contract,  its  terms  must  have  been  understood  to 
be  that,  save  as  varied  and  expressly  provided,  all  was  to  go 
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on  as  under  the  old  contract.    See  Phillips  v.  Miller^  L.  R. 
10  C.  B.  423 ;  Doe  dem.  MoucJc  v.  Geikie,  5  Q.  B.  841. 

I  am  aware  of  the  reluctance  the  Court  has,  when-  asked 
to  imply  terms  in  a  written  contract;  but,  I  think,  the  case 
falls  within  the  rule  laid  down  by  Kay,  L.J.,  in  Hamlyn  v. 
Wood,  [1891]  2  Q.  B.  494,  and  adopted  by  the  Privy  Council 
in  Douglass  v.  Baynes,  [1908]  A.  C.  482:  ''The  Court  ought 
not  to  imply  a  term  in  a  contract  unless  there  arises  from  the 
language  of  the  contract  itself,  and  the  circumstances  under 
which  it  was  entered  into,  such  an  inference  that  the  parties 
must  have  intended  the  stipulation  in  question  that  the 
Court  is  driven  to  the-  conclusion  that  it  must  be  implied." 

The  contract  provides  that  any  dispute  as  to  extras  or 
reductions  after  the  architect's  certificate  shall  be  referred 
to  arbitration.  The  Referee  has  determined  that  the  claim 
of  the  contractors  for  extras  must  be  determined  by  an  arbi- 
tration under  this  clause;  and,  as  no  arbitrators  have  been 
appointed,  has  adjourned  the  hearing  until  arbitrators  have 
been  appointed  and  an  award  made.   • 

This  cannot  be  supported.  A  clause  in  an  agreement  pro- 
viding for  an  arbitration  cannot  be  invoked  save  in  the  man- 
ner provided  in  sec.  8  of  the  Arbitration  Act  (9  Edw.  VII. 
ch.  35),  by  a  motion  to  slay  made  after  appearance  and  before 
defence,  and  before  taking  any  other  step.  This  order  was 
made  at  the  hearing,  when  the  contractor  was  present  and 
endeavouring  to  prove  his  claim. 

The  course  adopted  by  the  learned  Referee  of  preventing 
the  contractor  from  presenting  his  claim  in  his  own  way  and 
of  himself  calling  the  architect  and  allowing  him  to  be 
examined  by  counsel  for  the  owner,  before  the  contractor  had 
given  any  evidence  in  support  of  his  claim,  is  most  unusual 
and  quite  unwarranted. 

An  argument  presented  at  the  hearing  should  not  be  left 
unnoticed.  It  was  suggested  that  the  architect's  certificate 
was  final,  unless  varied  by  the  arbitration  contemplated  by 
clause  G,  and,  therefore,  that  a  reference  back  would  not  be 
of  any  real  value  to  the  appellant.  A  study  of  the  contract 
has  convinced  me  that  this  is  not  so. 

The  contract  is  very  peculiar  in  its  terms,  and  does  not 
contain  the  usual  provisions  relating  to  the  finality  of  the 
architect's  findings  as  evidenced  by  his  certificate;  and  it 
perhaps  might  create  embarrassment  to  discuss  the  terms  of 
the  contract  in  detail  at  this  stage.     No  certificate  was  here 
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given  until  long  after  the  litigation  had  been  on  foot;  and, 
whatever  the  true  meaning  of  the  contract  in  the  circum- 
Btances  of  this  case,  there  is  a  right  to  recover  what  ^'is 
justly  due  "  under  the  contract  and  for  extras,  without  either 
a  certificate  or  an  arbitration.  The  amount  '^  justly  due '' 
must  be  ascertained  by  the  Eeferee  upon  the  evidence  when 
given.  / 

The  appeal  should  be  allowed,  and  the  matter  should  be 
referred  back  to  the  Eeferee  to  hear  the  evidence  and  to 
ascertain  tlie  sum  due  the  contractors  under  the  contract  and 
for  extras.  The  costs  of  the  appeal  should  be  in  the  cause, 
but  the  costs  which  are  lost  or  occasioned  by  the  refusal  of 
the  Referee  to  allow  the  contractors  to  prove  their  claim 
in  the  usual  way  should  be  paid  by  the  owner  in  any  event. 


divisional  court. 

February  16th,  1912. 
Re  west  NISSOURI  CONTINUATION  SCHOOL. 

3  O.  W.  N.  726 ;  O.  L.  R. 

Schools  —  Continuation  Schools  —  Authority  of  School  Board  and 
Municipal  CouncU— Right  of  Council  to  Review  Action  of  Board. 

MiDDLETON,  J.  (20  O.  W.  R.  841;  3  O.  W.  N.  478)  granted  a 
maDdamus  compelling  a  township  council  to  raise  $7,000  and  pay  the 
same  to  the  school  treasurer,  or,  to  issue  debentures  for  this  amount 
under  a  by-law,  holding  that  the  school  board  is  supreme  and  inde- 
pendent of  the  council  in  matters  within  its  jurisdiction,  and  the 
council  has  no  authority  to  review  the  action  of  the  board,  to  protect 
ratepayers  from  the  action  of  that  board. 

Divisional  Coust,  held,  that  it  was  the  duty  of  the  council  to 
provide  the  $7,000,  yet  mandamus  did  not  lie  because  a  formal  demand 
must  first  be  made  and  a  refusal  received. 

Regina  v.  Bodmin,  [1892]  2  Q.  B.  21,  foUowed. 

Appeal  allowed  without  prejudice  to  another  application  after 
formal  demand  had  been  made. 

An  appeal  by  the  municipality  from  an  order  of  Hon. 
Mr.  Justice  Middleton,  20  0.  W.  R.  841,  3  0.  W.  N.  478. 

Tlie  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glenholme  Falconbridge,  C.J.K.B.,  Hon.  Mr.  Justice 
Britton,  and  Hon.  Mr.  Justice  Riddell. 

Sir  Geo.  Gibbons,  K.C.,  and  G.  S.  Gibbons,  for  motion. 
T.  G.  Meredith,  K.C.,  and  W.  R.  Meredith,  contra. 

VOL.  21  O.W.R.   NO.  8 — 35 
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Hon.  Mb.  Justice  Eiddell: — ^The  County  Council  of 
the  county  of  Middlesex,  January  27th,  1910>  under  the  Con- 
tinuation Schools  Act,  9  Edw.  VII.,  ch.  90,  sec.  5,  established 
the  whole  township  of  West  Nissouri,  a  continuation  school 
district.  There  was  much  opposition  to  this  in  the  town- 
ship— and  a  motion  was  made  to  quash  a  by-law  of  the  town- 
ship passed  Ist  June,  1910,  based  upon  the  resolution.  The 
motion  failed;  Middleton,  J.,  dismissed  it  (1910),  23  0.  L. 
E.,  at  p.  22;  that  judgment  was  affirmed  by  the  Divisional 
Court,  23  0.  L.  E.  25,  and  the  Court  of  Appeal,  24  0.  L.  B. 
617,  September  29th,  1911.  Application  was  made  to  the 
Supreme  Court  for  leave  to  appeal,  and  leave  was  refused. 

The  township  by-law  referred  to,  viz..  By-law  No,  208, 
recited :  "  And  whereas  the  municipal  council  of  the  town- 
ship of  West  Nissouri  have  approved  of  the  application  or 
requisition  for  the  said  moneys  .  .  " — this  referring  to 
a  previous  recital :  "  Whereas  a  requisition  has  been  made  by "' 
the  township  of  West  Nissouri  Continuation  School-board 
"  for  the  issue  of  $7,000  debentures  for  the  purchase  of  a 
school  site  and  the  erection  of  a  school-house » for  the  town- 
ship of  West  Nissouri  continuation  school.  The  by-law  No. 
208  provided  for  raising  $7,000  by  debentures  of  not  less 
than  $100  each,  payable  in  20  years  after  day  upon  which 
the  by-law  took  effect  and  interest  payable  yearly  at  5  per 
cent.,  f oupons  to  be  attached  for  that  purpose — ^the  by-law 
to  take  effect  December  15th,  1910. 

The  proceedings  resulting  in  the  by-law  were,  of  course, 
passed  under  the  provisions  of  9  Edw.  VII.  90,  sec.  38, 
which  provides  for  an  application  by  the  Board,  and  (3) 
that  the  council  shall,  at  its  first  meeting  after  receiving  the 
application  or  as  soon  thereafter  as  possible,  consider  and 
approve  or  disapprove  the  same.  It  is  abundantly  manifest 
that  the  council  did  approve  the  application;  and,  had  no 
motion  ])een  made  to  quash  the  by-law,  no  doubt  the  money 
would  have  been  raised  and  paid  over  to  the  school  board. 

After  judgment  had  been  given  in  the  Divisional  Court, 
and  while  an  appeal  was  pending  to  the  Court  of  Appeal, 
the  township  council,  July  20th,  1911,  passed  by-law  No. 
216,  reciting  the  proceedings  in  the  Courts,  and  that  *Hhe 
majority  of  the  ratepayers  of  the  township  of  West  Nissouri 
are  desirous  of  having  submitted  to  them  the  desirability  of 
issuing  debentures  for  the  purpose  of  purchasing  a  site  and 
erecting  a  school-house  for  the  continuation  school  in  the 
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said  township  " — ^then  proceeded'  to  repeal  by-law  No.  208. 
This  was  because  the  reeve  and  most  of  the  council  believed 
that  they  were  elected  on  the  issue  raised  at  the  election  of 
opposing  the  establishment  of  a  continuation  school.  I  can 
see  no  impropriety  in  raising  such  an  issue  at  the  municipal 
election,  or  in  making  the  attitude  of  a  candidate  upon  that 
issue  a  test  or  the  test  of  whether  he  should  be  voted  for. 
The  people  were  to  pay  for  a  school,  if  established,  and  they 
had  a  right  to  express  their  views  by  their  votes  if  they  saw 
fit.  More  than  one  provincial  election  has  been  lost  and  won 
on  Dominion  issues.  And  the  council  have  a  perfect  right 
to  do  all  they  could  lawfully  to  carry  out  the  mandate  of 
their  constitutents. 

But,  as  the  legislature  gave  the  power  to  the  council  to 
approve  or  disapprove  only  *'  at  its  first  meeting  after  receiv- 
ing the  application,  or  as  soon  thereafter  as  possible,"  it  is 
obvious  that  once  the  council  had  approved  (as  it  undoubt- 
edly did  in  June  1910),  no  power  was  left  in  the  council 
which  would  enable  it  to  change  or  reverse  that  approval. 
Accordingly  by-law  No.  216  does  not  affect  the  approval. 

The  approval  having  occurred,  sec.  28  (4)  applies,  and  it 
became  the  duty  of  the  council  to  "raise  the  sum  required 
by  the  issue  of  debentures  in  the  manner  provided  by  the 
Consolidated  Municipal  Act  1903." 

All  parties  are  agreed  that  the  council  is  blameless  in 
not  raising  this  money  until  the  motion  made  to  quash  by- 
law 208  was  finally  disposed  of,  about  October  or  November, 
1911. 

But  on  March  20th,  1911,  a  document  under  the  seal  of 
the  school  board  and  signed  by  the  chairman  and  secretary- 
treasurer,  was  served  upon  the  council  in  the  following 
terms : — 

''To  the  Municipal  Council  of  the  Township  of  West 
Nissouri.  The  Trustees  of  the  West  Nissouri  Continuation 
School  board  require  of  you  the  sum  of  $1,000,  on  account 
for  the  sum  applied  for  for  maintenance,  dated  15th  day 
of  March,  1911.    In  witness  whereof,  etc.,  etc.,  etc." 

On  the  27th  March,  by  a  similarly  executed  document, 

the  school  board  notified  the  council  'Hhat  they  withdraw 

that  portion  of  their  claim  submitted  in  their  estimate  on  the 

•  )80th  day  of  March,  being  the  issue  of  $500  demanded  for 

equipment,  including  library,  chemical,  and  physical  appar- 

'  atus."    Nothing  turns  upon  this  withdrawal,  as  it  refers  to 
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an  item  specifically  for  library,  etc.,  in  the  estimates — ^the 
whole  estimates  for  maintenance  and  permanent  improve- 
ments being  $3,570. 

Nothing  was  done  on  the  demand,  and  on  April  5th  the 
chairman  and  others  of  the  board  attended  a  meeting  of 
the  council  and  urged  the  council  to  raise  and  pay  over  the 
money  to  the  board,  as  the  board  intended  to  open  a  school 
at  once,  and  it  was  necessary  that  they  should  have  funds 
in  order  to  carry  on  their  work.  They  were  informed  by 
the  reeve  in  presence  of  the  council  that  the  matter  should 
be  referred  to  the  township  solicitor  for  advice.  It  is  sworn 
and  not  disputed  that  the  $1,000  was  required  for  the  pur- 
pose of  the  school,  and  in  order  that  the  school  should  be 
started. 

Subsequently  and  on  May  3rd  a  member  of  the  school 
board  appeared  for  the  board  at  a  meeting  of  the  council 
and  *^  demanded  from  them  that  they  should  pay  to  the 
school  board  the  moneys  required  by  the  board  under  their 
written  requisition,  and  I  was  told  by  the  reeve  in  the  pres- 
ence of  the  Court,  that  we  could  go  to  the  Courts  and  get 
our  money.''     I  written  by  the  solicitors  for 

the  board  to  the  members  council,  April  7th 

and  April  15th,  demanding  the  payment  of  the  $1,000.  No 
answer  was  given  to  these  letters,  so  far  as  appears. 

Finally  a  motion  was  launched  by  the  board  for  a  manda- 
mus to  compel  the  township  to  pay  the  board  the  $1,000 — 
this  was  apparently  abandoned,  as  the  applicant  did  not 
appear  on  the  return;  and  the  Chancellor  made  an  order, 
June  16th,  dismissing  it  with  costs,  but  without  prejudice 
to  a  renewal  of  the  application.  The  motion  was  reinstated 
by  the  Chief  Justice  of  the  Common  Pleas,  June  22nd;  it 
came  on  for  hearing  October  20th,  but  was  enlarged  pending 
application  in  Henderson  v.  West  Nissouri  to  the  Supreme 
Court  for  leave  to  appeal.  Notice  was  served  6th  December 
for  a  renewal  of  the  motion — and  it  finally  came  before  my 
brother  Middleton,  who  ordered  the  council  to  pay  the 
amount.  See  20  0.  W.  R.  pp.  843,  844.  One  branch  of 
the  appeal  is  from  this  order. 

After  the  Court  of  Appeal  had,  September  29th,  disposed 
of  the  appeal  in  the  Henderson  case  from  the  Divisional 
Court,  two  members  of  the  school  board  on  October  6th, 
1911,  attended  a  meeting  of  the  council  and  '^requested  the 
council  to  pass  a  debenture  by-law  for  the  purpose  of  raising 
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$T.000  required  for  the  school  board  for  tlie  purpose  of  the 
Bchool  building  and  property/'  but  were  told  by  the  reeve 
tliat  they  had  no  official  notice  of  the  decision  of  the  Court 
of  Appeal  on  the  motion  to  quash  the  debenture  by-law 
passed  previously,  and  that  they  would  have  to  consider  the 
matter  for  30  days."  It  does  not  anywhere  appear  that  these 
two  had  been  appointed  by  the  school  board,  that  they  rep- 
resented or  purported  to  represent  the  school  board,  or  that 
the  school  board  had  in  fact  determined  to  press  for  the 
$7,000.  So,  too,  at  the  meeting  of  the  council,  29th  Novem- 
l)er,  1911,  one,  Wentworth  McGuffin,  attended  the  council 
and  **  requested  them  on  behalf  of  the  West  Missouri  Con- 
tinuation School  Board  to  pay  to  the  treasurer  of  the  school 
board  the  sum  of  $1,000,  for  the  maintenance  of  the 
Bchool  and  the  sum  of  $7,000  or  the  proceeds  of  the  deben- 
tures to  be  issued  to  build  the  school  house,  but  I  was  told 
l)v  the  reeve  and  other  councillors  that  we  had  no  by-law 
and  by  one  of  the  councillors  .  .  .  that  the  matter 
would  have  to  be  laid  over  for  consideration  .  .  .'■  No 
resolution  or  official  or  other  act  of  the  school  board  is  ad- 
.  duced  to  shew  any  authority  in  McQuflSn,  even  if  he  be  the 
Bame  McGuffin  who  in  the  previous  June  describes  himself  as 
a  member  of  the  West  Nissouri  Continuation  School  Board. 
Xothing  was  done  by  the  council,  and,  on  December  6th, 
1911,  a  notice  of  motion  was  served  for  a  mandamus  "  direct- 
ing the  corporation  of  the  township  of  West  Nissouri  .  .  . 
and  the  reeve  and  councillors  ...  to  raise  the  sum  of 
$7,000  by  the  issue  of  debentures  in  the  manner  provided 
by  the  Municipal  Act  1903,  and  to  pay  the  same  to  the 
treasurer  of  the  West  Nissouri  Continuation  School  Board 
or  to  issue  the  debentures  provided  for  under  by-law  248 
.  .  .  and  to  pay  the  proceeds  ...  to  the  treasurer 
of  the  West  Nissouri  Continuation  School  Board  or  for  such 
further  or  other  order  as  may  be  just.'' 

This  motion  came  on  along  with  the  other  before  my 
brother  Middleton,  and  he  made  an  order  as  asked,  20  0.  W. 
R.  pp.  841,  sqq.  And  an  appeal  is  also  taken  from  this 
order. 

As  to  the  first  appeal,  the  formal  order  provides  that  the 
township  do  forthwith  pay*  to  the  treasurer  of  the  board 
the  sum  of  $1,000,  as  required  by  the  board  for  maintenance 
of  the  school  in  pursuance  of  9  Edw.  VII.  chs.  90  and  91. 
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I  can  see  no  ground  for  interfering  with  this  disposition 
of  the  matter.  The  statute  is  plain,  9  Bdw.  VII.  ch.  91,  sec. 
37:  the  demand  was  ofScial  and  sufficient,  and  while  the 
council  may  well  have  been  justified  in  neglecting  to  com- 
ply with  the  demand  until  the  last  Court  had  given  its  deci- 
sion, there  was  no  excuse  after  this  decision.  There  may 
indeed  have  been  no  official  refusal,  no  specific  refusal  in 
words,  but  "  it  is  not  necessary  that  there  should  have  been 
a  refusal  in  so  many  words : "  Littledale,  J.,  in  Begina  v. 
Brecknock  (1835),  3  A.  &  E.  217,  at  p.  223:  ''AH  that  is 
necessary  that  a  mandamus  may  issue  is  to  satisfy  the  Court 
that  the  person  complained  of  has  distinctly  determined  not 
to  do  what  is  demanded : "  Halsbury^s  Laws  of  England,  vol. 
10,  p.  101,  sec.  199.  "There  should  be  enough  to  shew  that 
the  party  withholds  compliance  and  distinctly  determines 
not  to  do  what  is  required:"  per  Lord  Denman,  C.P.,  in 
Begina  v.  Brecknock,  etc..  Canal  Co.  (1835),  3  A.  &  E.  217, 
at  pp.  222,  223.    See  also  Bex  v.  Ford,  2  A.  &  E.  588. 

''No  rule  can  be  laid  down  for  determining  whether, 
there  has  been  a  refusal  or  not ;  it  is  a  waste  of  time  to  cite 
former  decisions  on  the  subject  as  if  the  want  of  some  one 
circumstance  which  existed  in  a  former  case  would  decide 
this  :*^  Lord  Denman,  C.  J.,  in  Bex  v.  Conservators  of  Thames, 
8  A.  &  E.  904. 

I  think  it  must  be  abundantly  manifest  from  all  the 
circumstances  that  the  council  "had  distinctly  determined 
not  to  do  what  is  demanded.'*  And,  although  the  township 
Beems  to  have  no  money,  there  need  be  no  difficulty  in  pro- 
curing enough  for  the  purpose. 

This  appeal  must  be  dismissed. 

As  to  the  other  appeal,  there  are  different  considera- 
tions. Our  law  does  not,  like  the  law  in  some  at  least  of 
the  American  States,  make  a  distinction  between  duties  of 
a  private  nature  and  those  which  affect  the  public  at  large. 
In  the  law  of  these  States,  while  in  the  former  class  of 
cases  a  demand  and  refusal  are  a  condition  precedent  to 
relief  by  mandamus,  in  the  latter  the  law  itself  stands  in 
lieu  of  the  demand  and  the  omission  to  perform  the  required 
duty  in  place  of  a  refusal:  Short  on  Informations,  etc.,  p. 
249;  High  on  Extraordinary  Bemedies,  pp.  17,  18.  But  in 
our  law,  where  the  extraordinary  remedy  by  mandamus  is 
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sought^  the  applicant  must  be  rectus  in  curia^  he  must  have 
made  a  demand  and  received  a  refusal. 

I  do  not  think  that  there  was  any  request  by  the  school 
board  shewn — ^two  individual  menjbers  of  the  board  did 
indeed  demand,  but  not  on  behalf  of  the  board — ^while  Mc- 
UufiBn,  the  farmer  who  asked  on  November  29th,  1911,  does 
not  adduce  or  pretend  to  any  authority  from  the  school 
board.  It  was  the  school  board  which  was  interested  in 
the  application,  and  I  do  not  think  the  kind  of  demand  made 
is  sufficient.  A  formal  demand  would  in  all  probability 
have  been  of  no  use;  but  in  proceedings  such  as  these  the 
demand  seems  to  be  necessary. 

While  I  agree  that  it  was  the  duty  of  the  council  to  pro- 
vide the  $7,000,  I  do  not  think  mandamus  lies.  But,  while 
the  appeal  should  be  allowed,  the  dismissal  of  the  motion 
for  mandamus  will  be  without  prejudice  to  another  appli- 
cation after  formal  demand  so  as  to  avoid  the  very  strin- 
gent rule  laid  down  in  Regina  v.  Bodmin,  [1892]  2  Q.  B.  21. 

Counsel  for  the  township  said  at  the  hearing,  that  if  a 
proper  demand  were  made  the  township  would  accede  to  the 
demand — so  that  it  may  be  that  another  application  will  be 
unnecessary. 

As  the  appeal  succeeds  in  part,  I  think  there  should  be 
no  costs  of  the  appeal;  but  that  in  the  proceedings  below 
costs  should  follow  the  event  in  each  case. 

Hon.  Sir  Glenholme  Palconbridge,  C.J.K.B. — I 
agree. 

Hon.  Mr.  Justice  Britton. — I  agree  that  the  appeal  in 
regard  to  the  application  for  a  mandamus  as  to  the  $7,000 
should  be  allowed,  and  that  the  appeal  as  to  the  $1,000 
should  be  dismissed.  There  should  be  no  costs  of  these  ap- 
peals to  either  party.  The  township  of  West  Nissouri  should 
get  costs  in  the  proceedings  below  for  the  mandamus  as  to 
the  $7,000,  and  the  trustees  of  the  West  Nissouri  Continua- 
tion School  should  get  costs  in  the  proceedings  below  for  a 
mandamus  as  to  the  $1,000. 

This  case  differs  materially  in  the  facts  from  Re  Medora 
School  Section  No,  4,  reported  23  0.  L.  E.  523. 

I  adhere  to  the  dissenting  opinion  expressed  by  me  in 
that  case  as  to  the  exercise  of  judicial  discretion  in  grant- 
ing a  mandamus  as  between  school  and  municipal  corpora- 
tions. 
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divisional  coubt. 

Fbbruabt  17th,  1912 

DOMINION  FLOUR  MILLS  CO.  v.  MORRIS. 

3  O.  W.  N.  729 ;         O.  L.  R. 

Trade   M^rk — UnregiMtered — "  Oold    Medal "    Flour Infringement 

— Right  to  Use  Non-descriptive  Words  as  Mark — No  Evidence 
of  Fraud  or  Passing  off. 

An  action  by  manufacturers,  to  prevent  defendants  selling  flour 
with  the  mark  or  brand  "  Gold  Medal,"  or  any  other  combination  or 
marks  or  words  so  contrived  as  to  represent  the  marks  or  brands  used 
by  plaintiffs,  etc. 

Divisional  Coubt,  held,  that  plaintiffs  had  failed  to  prove  that 
defendants  had  sought  to  palm  off  his  flour  as  the  flour  of  the  plain- 
tiffs. Non-descriptive  words  are  not  proper  trade  marks.  Appeal 
and  action  dismissed  with  costs. 

An  appeal  by  the  pldintiflfs  from  a  judgment  of  Hon. 
Sir  Glenholme  Falconbridge^  C.J.K.B.,  of  November 
24th,  1911,  dismissing  their  action  for  alleged  infringement 
of  their  unregistered  trade  mark,  which  had  been  used  by 
the  plaintiffs  for  many  years. 

The  appeal  to  Divisional  Court  was  heard  by  HoK  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchpord  and  Hon. 
Mr.  Justice  Middleton. 

W.  S.  McBrayne,  Hamilton,  for  plaintiffs. 
G.  Lynch-Staunton,  K.C.,  and  W.  M.  McClemont,  Ham- 
ilton, for  the  defendants. 

Their  lordships'  judgment  was  delivered  by 

Hon.  Sir  John  Boyd,  C. — This  is  a  case  of  alleged  pass- 
ing off  goods  by  the  sale  of  flour  in  bags  impressed  with  a 
trade  mark  (unregistered)  which  it  is  said  is  used  by  the 
defendants  to  the  plaintiffs'  detriment.  The  words  used 
whicli  are  complained  of  are  "  Gold  Medal "  and  as  the  mark 
is  not  registered,  the  onus  is  on  the  plaintiffs  to  shew  that 
the  defendants  have  been  attempting  to  sell  and  have  been 
selling  the  bags  of  flour  they  deal  in  as  those  made  by  the 
plaintiffs.  The  plaintiffs  are  millers  and  manufacture  this 
brand  of  flour  at  Hamilton;  the  defendants  are  dealers  in 
flour,  wholesale  and  retail,  and  sell  flour  manufactured  at 
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Caledonia   in   bags   stamped   witli  the  same   words .  as  are 
found  on  the  plaintiffs'  bags,  i.e.,  "*  Gold  Medal.^^ 

And  next  the  onus  is  on  the  plaintiffs  to  shew  that  the 
term  "  Gold  Medal ''  has  acquired,  as  used  by  the  plaintiffs, 
a  secondary  meaning,  denoting  their  flour  .only. 

The  words  "  Gold  Medal "  are  ordinary  words  capable 
of  a  well  understood  meaning,  and  are  applicable  to  articles 
which  have  gained  a  prize  at  some  exhibition  or  competition. 
They  are  in  no  way  descriptive  of  flour,  nor  could  they 
properly  be  used  as  a  trade  mark  if  they  are  misdescriptive 
and  misleading,  in  this  sense,  that  the  flour  of  the  plaintiffs 
never  had  the  "  Gold  Medal "  awarded  to  it. 

But,  apart  from  this  aspect  of  the  case,  suppose  a  legiti- 
mate use  of  the  words,  it  lies  upon  the  plaintiffs  to  prove 
that  these  merely  descriptive  words  (implying  success  at 
some  exhibition)  have  acquired  a  technical  and  superinduced 
meaning  distinct  from  the  natural  one  and  applicable  only 
to  this  particular  flour.  That  is  the  proposition  to  be 
established,  and  it  must  be  so  by  convincing  evidence. 
Whereas  here  it  is  in  evidence  that  the  words  "  Gold  Medal  '* 
are  applied  to  flour  all  over  the  country  (although  the  only 
maker  who  has  heretofore  supplied  Hamilton  under  that 
name  appears  to  be  the  plaintiffs. 

The  reasons  against  allowing  an  exclusive  expropriation 
(so  to  speak)  of  the  words  **  Gold  Medal"  to  a  particular 
kind  of  flour  are  more  cogent  than  in  the  case  of  simply 
descriptive  words.  As  to  the  latter  class  of  words,  I  quote 
from  Lord  Shand :  *^  If  a  person  employing  a  word  or  term 
of  well  known  signification  and  in  ordinary  use  ...  is 
yet  able  to  acquire  the  right  to  appropriate  a  word  or  term 
in  ordinary  use  in  the  English  language  to  describe  his 
goods,  and  to  shut  others  out  from  the  use  of  this  descrip- 
tive term,  he  would  really  acquire  a  right  more  valuable  than 
either  a  patent  or  a  trade  mark.  .  .  .  That  being  so,  it 
appears  to  me  that  the  utmost  difficulty  should  be  put  in  the 
way  of  anyone  who  seeks  to  adopt  and  use  exclusively  as  his 
own  a  merely  descriptive  term : "  Cellular  Clothing  Co,  v. 
Maxion  cfe  Murray,  [1899]  A.  C.  326,  at  pp.  339,  340. 

The  origin  of  these  words  "  Gold  Medal "  in  reference 
to  flour  is  not  as  clear  as  might  be  in  the  evidence,  but  the 
use  did  not  originate  with  the  plaintiffs  or  their  predeces- 
sors. It  came  from  the  United  States  and  spread  since 
1880  over  many  parts  of  Ontario.    The  evidence  would  lead 
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me  to  say  that  it  came  to  be  used  as  a  synonym  for  excel- 
lence. It  was  first  applied  to  flour  from  Ontario  wheat,  but 
afterwards  as  the  trade  developed,  it  came  to  be  applied  to 
a  mixture  of  Ontario  and  Manitoba  wheat.  It  came  to  mean 
an  excellent  blended  flour  of  these  components.  Any.  good 
miller  would  know  how  to  make  a  good  blend — say  40  parts 
of  Manitoba  to  60  parts  of  Ontario  product.  But  there  was 
no  standard  or  settled  rule  and  as  made  by  the  plaintiffs, 
there  were  from  year  to  year  variations  depending  on  the 
season,  the  yield,  and  the  price.  Various  grades  of  the  Mani- 
toba wheat  were  used  by  the  plaintiffs  and  their  predecessors 
and  all  sold  in  bags  stamped  *'  Gold  Medal "  and  sold  all 
along  in  other  parts  of  the  Province  the  same  blend  was  sold 
in  bags  having  impressed  the  same  words.  In  brief,  the 
words  were  used  as  a  vague  euphemistic  term  serviceable  as 
a  sort  of  catch-word  with  the  public,  but  of  no  significance  as 
meaning  the  flour  made  by.  the  plaintiffs  any  more  than 
that  made  all  over  the  country  (outside  of  Hamilton). 

In  passing  off  cases  it  is  not  essential  that  fraud  should 
be  proved  in  case  it  appears  that  there  is  an  intention  to 
sell  one  man's  goods  as  and  for  another's.  The  language  in 
Lee  V.  Haiey  (1869),  L.  R.  5  Ch.  155,  cited  by  the  Chief 
Justice  appears  to  be  open  to  some  modification  in  this 
respect  (see  judgment  of  Lord  Westbury  in  Leather  Cloth 
Co.  v.  American  Leather  Cloth  Co,  (1863),  4  De  G.  J.  & 
Sm.  137,  affirmed  in  same  case  (1865),  11  H.  L.  C.  522). 
But  it  is  a  matter  of  almost  controlling  significance  if  there 
is  an  absence  of  direct  evidence  to  shew  that  anvone  has  been 
deceived.  I  would  again  quote  from  Tx)rd  Shand's  judg- 
ment a  significant  sentence  which  he  commends  from  the 
judgment  of  Lord  Kyllachy :  '"  I  do  not  myself  remember  a 
case  in  which  the  use  of  a  merely  descriptive  name  has  been 
interdicted  as  deceptive,  unless  in  circumstances  which  truly 
involved  fraud  on  the  part  of  the  user:"  [1899]  A.  C,  at 
p.  341.  In  the  case  in  hand  there  is  no  evidence  that  anyone 
was  deceived  by  the  defendants'  use  of  the  words,  nor  that 
any  confusion  had  arisen  or  was  likely  to  arise  by  pur- 
chasers of  flour.  Barring  the  use  of  the  words  in  common 
("  Gold  Medal '')  everything  else  in  the  defendants'  ad^^^- 
tisements  and  labels  and  bags  appealing  to  the  eye  is  clearly 
and  distinctly  different  from  those  used  by  the  plaintiffs. 
The  defendants  have  made  no  attempt  to  deceive  the  pub- 
lic, or,  if  they  have  so  attempted,  no  attempt  has  been  made 
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to  shew  it  in  evidence.  The  plaintiflfs'  trade  may  be  aflPected 
by  the  defendants'  business,  but  not  more  so  than  will  arise 
from  fair  and  ordinary  competition. 

The  whole  situation  is  cleared  by  what  is  said  as  to  the 
source  of  the  paper  bags  which  held  the  flour.  These  have 
been  prepared  at  the  Lincoln  Mills  Paper  Co.'s  mills,  stamped 
with  the  brand  ^*  Gold  Medal  '*  as  far  back  as  1885,  before 
the  plaintiffs'  predecessors  were  in  the  field,  and  these  bags 
were  supplied  indiscriminately  throughout  Ontario.  The 
company  had  a  stock  block  with  these  words  on  and  various 
people  would  buy  the  bags  so  stamped  without  any  name  of 
flour-maker  on.  It  was  considered  a  stock  pattern  when  so 
turned  out  without  any  name  beyond  '^  Gold  Medal ''  on. 
Then  if  makers'  names  were  to  be  put  on  the  company  would 
so  arrange  and  differentiate  the  printing  so  that  one  would 
not  interfere  with  another.  Supplies  of  bags  made  up  with 
makers'  names  were  furnished  in  this  way  to  Lake  &  Bailey 
in  earlier  years,  under  whom  the  plaintiffs  claim,  as  well  as 
to  the  defendants  in  later  years.  This  method  of  supplying 
and  obtaining  paper  and  other  bags  stamped  ^  Gold  Medal " 
takes  all  the  point  out  of  the  supposed  attempt  to  interfere 
illicitly  with  the  plaintiffs'  trade.  The  plaintiffs'  suit  is  a 
vain  attempt  to  impose  a  tertiary  meaning  on  ^^  Gold  Medal " 
importing  the  particular  blend  of  the  plaintiffs'  flour  sold 
at  Hamilton,  and  so  exclude  all  competitors  selling  mixed 
wheat  flour  from  the  benefits  of  Hamilton  trade.  It  is  im- 
possible thus  to  insulate  Hamilton  by  reason  of  a  supposed 
local  meaning  attaching  to  the  mark  ^'  Gold  Medal "  and 
thereby  give  the  plaintiffs  a  monopoly  in  that  place. 

The  slender  evidence  to  support  this  fabric  is  exposed 
by  what  is  said  by  Lord  Davey  in  a  case  already  quoted  from. 
For  instance,  a  dealer  in  Hamilton  says  that  before  the 
defendants  began  to  sell  "  Gold  Medal,"  if  he  had  been  asked 
for  that  brand  he  would  have  sold  the  plaintiffs'  flour. 
Naturally  so,  for  the  obvious  reason  that  the  plaintiffs' 
'^Gold  Medal"  was  then  the  only  flour  under  that  name 
sold  in  Hamilton.  Of  such  kind  of  evidence  Lord  Davey 
said :  "  Unless  the  gentleman  who  gave  evidence  of  that  kind 
know  that  there  are  other  manufacturers  making  similar 
classes  of  goods,  there  is  no  subject  of  comparison: "  [18^9] 
A.  C.  p.  346. 

As  to  the  right  to  use  ^^  Gold  Medal "  by  the  plaintiffs, 
it  is  matter  for  serious  consideration.     If  these  words  con- 
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note  the  same  idea  as  '^  Prize  Medal  '*  and  if  there  is  no 
foundation  in  fact  for  their  use,  the  cases  of  Batty  v.  Hill 
(1863),  1  H.  &  M.  264,  270,  and  Tatlerman  v.  Dowsing 
Radiant  Heat  Co,,  [1900]  1  Ch.  1,  9,  go  far  to  shew  that 
the  plaintiffs  would  be  outlawed  for  misrepresentation,  but 
the  matter  may  be  left  undisposed  of  on  the  present  record. 
I  have  assumed  everything  in  favour  of  the  plaintiffs'  title 
going  back  to  1885. 

The  brief  sum  of  the  whole  is  that  the  plaintiffs  have 
signally  failed  to  prove  that  the  defendants  have  souglit  to 
palm  off  their  flour  as  the  flour  of  the  plaintiffs;  and  the 
result  is  that  the  judgment  should  be  affirmed  with  costs. 

After  handing  out  this  judgment,  I  have  found  the 
point  decided  as  to  *'  Gold  Medal  ^'  in  a  New  York  case, 
which  was  left  undecided  by  us :  see  Taylor  v.  Oillies,  59  N. 
Y.  331   (1874). 

Annotation  by  Editor, 

Privy  Council,  held,  that  distinctiveness  is  of  the  essen- 
tials of  a  trade  mark,  and  the  word  *^  Standard  "  although 
registered,  is  not  a  valid  trade  mark,  within  the  meaning 
of  the  Trade  Mark  and  Design  Act,  B.  S.  C.  (1906),  c.  71: 
Standard  Ideal  Co,  v.  Standard  Sanitary  Mfg,  Co,,  C.  R. 
[1911]  A.  C.  259. 


Hon.  Mr.  Justice  Middleton.  February  19th,  1912. 

REX  V.  J.  P.  MURRAY. 

3  O.  W.  N.  734. 

Criminal  Late — Evidence — Foreign   Commission — To    Great   Britain, 

MiDDUSToy,  J.,  granted  a  commission  under  Code  sec.  716  to 
examine  witnesses  in  Great  Britain,  without  terms,  as  the  witnesses 
were  proper  witnesses  for  the  Crown  to  examine,  they  being  able  to 
give  material  evidence,  and  a  case  having  been  disclosed  under  Code 
sec.  997. 

Application  by  the  Crown  for  the  issue  of  a  commission 
to  take  evidence  in  Great  Britain  under  sec.  716  of  the 
Criminal  Code. 

W.  Q.  Thurston,  K.C.,  for  the  Crown. 
J.  Grayson  Smith,  for  the  accused. 
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Hon.  Mr.  Justice  Middleton. — The  accused  is  charged 
with  an  offence  which  is  triable  under  Part  XV.  of  the 
Criminal  Code,  relating  to  summary  convictions.  The  issue 
of  the  commission  is  resisted  upon  the  ground  that  upon  the 
material  the  evidence  to  be  given  by  the  proposed  witnesses 
is  not  sufficiently  disclosed  nor  is  it  made  to  appear  that  the 
evidence  is  sufficiently  material  to  warrant  the  granting  of 
the  commission.  The  case  of  Regina  v.  Verrall,  16  P.  E. 
444,  is  relied  upon  in  support  of  this  objection. 

The  application,  in  that  tJase,  was  under  sec.  683  of  the 
Code  of  1892,  corresponding  with  sec.  997  of  the  present 
Code.  That  section  relates  to  the  taking  of  evidence  where 
the  accused  is  charged  with  an  indictable  offence,  and  dif- 
fers materially  from  tlie  section  under  which  the  present 
application  is  made. 

Under  the  section  in  question,  a  commission  is  to  issue 
to  take  the  evidence  of  any  person  who  is  "stated  to  be 
able  to  give  material  information/*  Under  the  section  con- 
sidered by  Mr.  Justice  MacMahon.in  the  Verrall  case,  a 
commission  is  to  issue  "  whenever  it  is  made  to  appear 
.  .  .  tliat  any  person  who  resides  out  of  Canada  is  able  to 
give  material  information.*' 

I  quite  agree  with  Mr.  Justice  MacMahon  that  where  the 
statute  requires  that  '*  it  shall  be  made  to  appear,**  the  dis- 
cretion of  the  Judge  is  to  be  exercised  upon  evidence  mak- 
ing it  to  appear  to  him  that  the  witness  is  able  to  prove 
some  fact  which  is  material;  but  I  think  the  rule  is  quite 
different  when  all  that  the  statute  requires  is  that  it  shall 
be  "  stated  *'  that  the  witness  is  able  to  give  this  material 
evidence. 

Apart  from  this  I  am  satisfied  that  the  witnesses  in 
question  are  witnesses  who  it  is  proper  for  the  Crown  to 
examine,  and  that  from  what  is  disclosed  a  case  has  been 
made  out  within  sec.  997,  had  this  application  been  made 
under  this  section.  I  therefore  make  the  order  sought.  The 
statute  does  not  warrant  the  imposition  of  any  terms  such 
as  suggested  by  Mr.  Smith. 
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Hon.  Mr*  Justice  Bbitton.  Febbuaby  19th,  1912. 

Rb  hay. 

3  O.  W.  N.  735. 

Will— Construction  —  Motion  for  under  Con.  Rule  9S8 — Postpone- 
ment of  Time  for  Payment  of  Legacy — Death  of  Legatee  'before 
Payment — Vested  Legacy — Residuary  Clause. 

Britton,  Jm  held,  that  a  legacy  of  $35,000,  upon  the  death  of 
George  Hay  the  elder,  became  the  property  of  the  late  George  Hay 
the  younger  in  his  lifetime,  and  did  not  lapse  and  did  not  pass  under 
the  residuary  clause  of  the  will,  nor  become  part  of  his  residuary 
estate. 

An  application  by  the  Toronto  General  Trust  Company 
for  an  order  under  Con.  Rule  938,  conBtruing  the  will  of 
the  late  George  Hay,  the  elder. 

W.  Greene,  for  the  Toronto  General  Trusts  Corporation, 
executors  of  the  will  of  the  late  George  Hay,  the  elder. 

G.  McLaurin,  for  the  executors  of  the  will  of  George  Hay, 
the  younger. 

J.  F.  Orde,  K.C.,  for  the  children  of  the  late  George 
Hay,  the  younger. 

0.  Ritchie,  for  the  Official  Guardian. 

Hon.  Mb.  Justice  Britton. — George  Hay,  the  elder, 
made  his  will  on  the  seventh  day  of  July,  1906.  Several 
codicils  were  subsequently  made,  and  he  died  on  the  BSthr 
day  of  April,  1910. 

By  the  will,  the  widow  is  provided  for,  and  she  is  not 
interested  in  the  parts  of  the  will  now  under  consideration. 

These  parts  are  as  follows: — 

"  I  direct  my  trustee  to  set  apart  the  sum  of  thirty-five 
thousand  dollars  and  the  investments  representing  the  same 
and  pay  and  deliver  the  same,  free  from  succession  duty,  to 
my  son  George  Hay,  whereof  five  thousand  dollars  part 
thereof,  shall  be  paid  to  him  within  two  years  after  my 
death  and  the  residue  thereof,  amounting  to  thirty-thousand 
dollars,  within  four  years  after  my  death,  and  in  the  mean- 
time the  net  rents,  issues,  revenues  and  profits  on  the  unpaid 
portion  thereof  shall  be  paid  to  him  quarterly. 

''  And  I  further  direct  and  declare  that  my  trustee  shall 
stand  possessed  of  and  interested  in  the  whole  residue  of  my 
estate  and  property  and  as  soon  as  conveniently  may  be,  shall 


1912]  RE  HAT,  547 

divide  the  same  equally  between  and  pay  the  respective 
shares  to  my  sons  and  daughters  and  thereafter  upon  the 
death  of  my  wife  shall  in  like  manner,  divide  the  fimd  here- 
inbefore directed  to  be  invested  for  her  equally  between  and 
pay  the  respective  shares  to  my  sons  and  daughters.  And 
in  the  case  of  the  death  of  any  one  or  more  of  my  sons  or 
daughters  leaving  a  child  or  children  him  or  her  surviving, 
then  the  child  and  if  more  than  one,  equally  between  them, 
Bhall  take  his  or  her  respective  parents^  share  whether  orig- 
inal or  accrued.  But  if  any  of  my  sons  or  daughters  shall 
die  without  leaving  any  child  or  children  him  or  her  surviv- 
ing, then  such  share  shall  be  divided  equally  between  his  or 
her  surviving  brothers  and  sisters,  in  equal  shares." 

Codicil  No.  3  executed  on  the  19th  day  of  April,  1910, 
contains  the  following: — 

"'*  I  give,  devise  and  bequeath  to  my  son  George  Hay,  a 
further  legacy  or  additional  sum  of  six  thousand  dollars  for 
the  purpose  of  furnishing  him  with  means  to  purchase  or 
acquire  a  home." 

George  Hay,  the  younger,  died  on  the  26th  day  of  No- 
vember, 1911,  having  made  his  will  on  the  11th  February, 
1910. 

The  executors  of  George  Hay,  the  elder,  now  apply  for 
the  construction  of  his  will  so  far  as  it  relates  to  the  legacy 
of  $35,000  to  George  Hay,  the  younger,  and  they  submit 
the  following  questions: — 

*'  1.  Did  the  legacy  or  bequest  of  $36,000  to  the  late 
George  Hay,  the  younger,  vest  in  him  and  become  his 
property  in  his  lifetime  and  upon  the  death  of  his  father 
the  late  George  Hay,  the  elder?" 

"2.  Did  the  said  legacy  of  $35,000  upon  the  death  of 
the  said  George  Hay,  the  younger,  lapse,  and  pass  under  the 
last  clause  of  the  will  of  the  late  George  Hay,  the  elder, 
disposing  of  the  residue  of  his  said  estate  as  in  his  will  set 
forth  ?  " 

Since  this  motion  was  launched,  Julia  Fletcher,  one  of 
the  daughters  of  the  late  George  Hay,  the  elder,  died  in  the 
State  of  Washington,  one  of  the  United  States  of  America. 
She  died  on  26th  January  last  and  left  a  will  appointing  her 
husband,  John  G.  Fletcher  and  Paul  W.  Webster  executors. 
It  appears  that  these  executors  desire  to  have  Mary  Brouson, 
sister  of  Julia  Fletcher,  appointed  to  represent  Julia  Flet- 
cher's estate,  and  Mr.  J.  F.  Orde,  who  now  represents  Mary 


548  THE  ONTARIO  WEEKLY  REPORTER.        [yoL.  21 

Brouson,  was  present  and  willing  to  act  for  Julia  Fletcher's 
estate. 

The  sisters  being  in  the  same  interest  I  accordingly  ap- 
pointed Mary  Brouson  to  represent  the  Julia  Fletcher 
interest. 

This  case  seems  to  q|t)me  quite  within  the  mle — in 
Hanson  v.  Ordham,  6  Vesey  239.  That  case  "  decided  that 
the  word  ^  when '  in  a  will,  alone  and  unqualified  is  condi- 
tional, but  it  may  be  controlled  by  expressions  and  circum- 
stances so  as  to  postpone  payment  or  possession  only  and 
not  the  vesting;  as  where  the  interest  on  the  legacy  was 
directed  to  be  laid  out  at  the  discretion  of  the  executors  for 
the  benefit  of  the  legatees,  it  vested  immediately.'^ 

In  the  present  case  the  word  ''  when  ''  is  not  used,  but  the 
words,  after  directing  the  trustees  to  set  apart  the  sum  of 
$35,000  and  the  investments  representing  the  same,  are 
that  the  trustees  shall  "  pay  and  deliver  the  same,"  $5,000, 
"  part  thereof,"  within  two  years  after  death  of  testator, 
and  the  residue  thereof,  amounting  to  $30,000,  within  four 
years  after  testator's  death,  and  in  the  meantime  the  net 
rents,  issues,  revenues  and  profits  on  the  unpaid  portion 
thereof  shall  be  paid  to  him  quarterly. 

Re  Gosling,  Gosling  v.  El  cock,  [1903]  1  Ch.  D.  448,  was 
cited.  That  followed  what  was  called  a  well-settled  rule  of 
construction  '^  that  where  there  is  a  gift  by  will  of  a  share 
of  residue  to  ])c  paid  or  transferred  to  the  legatee  on  his 
attaining  a  particular  age,  with  a  direction  that  in  the 
meantime  the  income  of  the  share  shall  be  applied  for  main- 
tenance, the  share  is  vested  and  not  contingent." 

The  present  is  a  stronger  case.  It  is  a  specific  sum  over 
and  above  residue,  and  the  payment  is  not  restricted  to  the 
two,  and  four  years  respectively,  but  payment  might  be  made 
within  the  time  mentioned. 

In  Re  Jowlby,  [1904]  2  Ch.  685,  there  was  provision  in 
the  will  that  the  legacy  of  the  daughter — ^legatee — should 
not  vest,  but  should  be  retained  by  .trustees  upon  special 
trusts. 

Re  Couturier,  Couiurier  v.  Couturier,  [1907]  1  Ch.  D. 
470,  is  expressly  in  point.  The  testatrix  directed  to  set 
apart  for  her  grandson,  J.  W.  L.  S.  the  sum  of  £200  .  .  . 
to  be  paid  as  to  £50  part  on  his  attaining  the  age  of  21  years, 
£50  on  his  attaining  the  age  of  25  years,  and  the  balance  of 
£100,  on  his  attaining  the  age  of  30  years.     There  was  no 
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provision  as  to  income  and  no  gift  over  of  principal.  The 
grandson,  J.  W.  L.  S.,  survived  the  testatrix  and  having 
attained  the  age  of  21  was  paid  £50  part  of  the  £200,  but 
he  died  before  attaining  the  age  of  25.  It  was  held  that  the 
bequest  was  equivalent  to  the  gift  of  a  legacy,  and  that  his 
legal  personal  representatives  were  entitled  to  the  balance 
unpaid  of  both  principal  and  income. 

It  was  suggested  that  these  cases  were  questioned  by  Re 
Eve,  Belton  v.  Thompson  (1905),  93  L.  T.  K.  235,  and  that 
the  present  case  should  be  governed  by  the  case  last  cited. 
In  Re  Eve,  there  was  the  declaration  that  the  trustee  should 
stand  seized  and  possessed  of  his  residuary  personalty  and 
realty,  to  retain  certain  legacies  to  themselves,  and  to  pay 
the  following  legacies;  to  the  brother  of  testator,  the  annual 
Bum  of  £50  for  the  term  of  5  years  from  his  death,  and  the 
Bum  of  £1,000  in  six  years  after  his  death.  The  brother  died 
before  the  expiration  of  6  years  from  death  of  testator.  It 
w^as  held  that  there  being  no  gift — except  in  this  direction 
to  pay — everything  depended  upon  the  expiration  of  6  years, 
and  the  brother  not  having  survived  that  period  after  the 
testator's  death,  his  estate  did  not  take  the  £1,000. 

That  case  turned  upon  the  construction  put  by  the 
learned  Judge  (Kekewick)  that  there  was  no  gift — only  a 
direction  to  pay.  There  was  no  interest  to  pay,  nothing  to 
denote  a  gift  beyond  the  direction  to  pay  a  certain  sum  in 
case  the  brother  should  survive  the  testator  by  six  years. 
The  learned  Judge  in  referring  to  the  cases  cited — which 
included  those  now  cited — stated  that  these  cases  did  not 
assist  much  in  the  construction  of  this  particular  will. 

I  agree  in  that. 

This  is  not  a  mere  direction  to  pay;  but  it  is  a  gift 
accompanied  by  a  direction,  and  the  payment  of  the  money 
i^'  not  dependent  upon  the  expiration  of  four  years  after  the 
death  of  George  Hay,  the  elder,  and  before  the  death  of 
George  Hay,  tlie  younger. 

This  conclusion  must  be  reached  whether  the  particular 
clauses  in  the  will  are  alone  considered,  or  whether  the  will, 
taken  as  a  whole,  is  considered.  The  testator  George  Hay, 
the  elder,  intended  to  dispose  of  his  whole  estate. 

.1  find  no  difficulty  in  the  clause  as  to  residue.  The 
residue  is  divided  into  two  parts:  Ist,  residue  before  death 
of  wife ;  2nd,  residue  consisting  of  that  the  use  of  which  his 
wridow  had  during  her  widowhood. 

VOL.  21  O.W.B.  NO.  8 — 36 
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The  words  *^ original  or  accrued"  are  not  inconsistent 
with  the  interpretation  that  what  went  to  the  children  could 
not  in  any  case  be  part  of  the  residue.  The  will  is  one  care- 
fully drawn,  and  the  testator  adopting  the  words  of  the 
draughtsman,  which  he  fully  understood,  left  no  room  for 
doubt  as  to  his  intention  to  make  a  gift  to  each  of  his 
children. 

The  words  set  apart  "  pay  over  ^'  in  the  paragraph  where 
and  as  used  are  equivalent  to  words  creating  a  gift. 

1.  The  separation  of  the  amount  for  the  legatee,  George 
Hay,  the  younger. 

2.  The  payment  of  interest  for  the  time  the  principal 
remained  unpaid. 

3.  The  way  the  testator  dealt  with -residue. 

4.  The  additional  or  further  gift  of  $d,000  to  George 
Hay,  the  younger,  by  codicil  3,  dated  19th  April,  1910, 
are  all  in  favour  of  vesting,  and  I  have  no  doubt  in  deciding 
that  tlie  said  legacy  of  $35,000,  upon  the  death  of  the  late 
George  Hay,  the  elder,  became  the  property  of  the  late  George 
Hay,  the  younger,  in  his  lifetime. 

The  said  legacy  did  not  lapse,  and  so  did  not  pass  under 
the  residuary  clause  of  the  will  of  the  late  George  Hay,  the 
elder,  or  become  part  of  his  residuary  estate. 

Costs  of  all  parties  out  of  the  estate,  and  of  the  executors 
as  between  solicitor  and  client. 


Hon.  Mb.  Justice  Teetzel.  Fbbhuary  21st  1912, 

GALLAGHEE  v.  ONTARIO  SEWER  PIPE  CO. 

3  O.  W.  N.  742. 

Action — DiftmUsal — Action  brought  before  Termination  of  Agreement 
— To  Take  Sewer  Pipe  Clay  from  Land — Right  of  Action  had  not 
Accrued.  ^ 

An  action  claiming  an  injunction  restraining  defendants  from 
removing  any  more  top  soil  from  plaintiflTs  land,  or  any  clay  other 
than  that  referred  to  in  the  agreement,  for  a  mandatory  order  re- 
<1  airing  defendants  to  restore  top  soil  for  damages,  reformation  of  the 
deed  and  agreement  in  question. 

Teetzel,  J.,  dismissed  the  action  without  costs  and  without 
prejudice  to  any  action  which  plaintiff  might  bring  after  Ist  April, 
1913,  in  respect  of  any  claim  for  breach  of  agreement  respecting  top 
soil,  at  which  time '  defendants'  right  under  the  agreement  would 
expire. 

Tried  without  a  jury  at  the  Hamilton  Winter  Assizes. 
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C.  W.  Bell,  for  the  i)laintiff. 

J.  A.  Macintosh,  for  the  defendants. 

Hon.  Mr.  JustiCE  Teetzel  : — ^By  deed  dated  16th  July, 
1906,  the  plaintiff  in  consideration  of  $2,277  granted  to  the 
defendants  "  all  the  sewer  pipe  clay  **  on  the  portion  of  his 
farm  therein  particularly  described,  containing  7.69  acres, 
the  defendant  agreeing  to  remove  *^all  the  said  clay  to 
which  they  are  entitled  under  these  presents  on  or  before  the 
1st  day  of  April,  1913,''  and  also  *^that  they  will  leave  the 
top  soil  on  the  said  lands  and  as  nearly  level  as  practicable." 

At  the  trial  I  allowed  the  plaintiff  to  amend  by  setting 
up  an  alleged  agreement  between  the  parties  prior  to  the 
execution  of  the  deed  to  the  effect  that  the  defendants  were 
only  to  remove  the  day  to  an  average  depth  of  not  more 
than  three  feet,  and  obtaining  a  reformation  of  the  deed  to 
comply  with  such  agreement,  and  damages  for  having  in 
violation  thereof  removed  a  greater  quantity  of  clay  and 
other  material. 

T  find  upon  the  evidence  that  upon  the  negotiations  for 
the  clay  it  was  contemplated  by  both  the  plaintiff  and  the 
representative  of  the  defendant  that  as  the  result  of  test 
pits  dug  upon  the  property  and  from  the  depth  to  which 
sewer  pipe  clay  had  been  removed  from  adjacent  properties, 
the  quantity  of  sewer  pipe  clay  upon  the  plaintiff's  property 
was  much  less  in  depth  than  the  defendants  have  actually 
removed  from  plaintiff's  land.  I  also  find  that  the  material 
which  the  defendants  have  removed  at  a  greater  depth  than 
was  originally  contemplated  is  in  fact  sewer  pipe  clay, 
although  until  1910  the  defendants  had  not  been  using  that 
quality  of  material  at  their  works,  because  it  contained  a 
small  proportion  of  gravel,  and  up  to  that  date  their  machin- 
ery was  not  adopted  for  using  clay  with  an  admixture  of 
gravel,  but  having  during  that  year  installed  machinery  by 
which  gravel  could  be  ground,  thep  proceeded  to  remove  from 
plaintiff's  land  to  a  depth  considerably  greater  than  it  was 
contemplated  they  would  do  when  the  bargain  was  made 
with  plaintiff,  and  which,  notwithstanding  the  gravel,  was 
profitably  used  as  sewer  pipe  clay. 

Beyond  finding  what  both  parties  contemplated  as  above, 
I  am  unable  to  find  that  there  was  in  fact  any  agreement 
arrived  at  whereby  the  defendants  were  to  be  limited  in  the 
depth  they  should  excavate  on  plaintiff's  land  so  long  as 
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tliey  removed  sewer  pipe  clay  only,  so  that  the  plaintifiE 
entirely  fails  to  establish  the  first  requisite  to  support  an 
application  to  rectify  the  deed.  The  mere  circumstance  that 
the  plaintiff  sold  more  than  he  thought  he  was  selling,  and 
tlie  defendant  got  more  than  they  expected,  is  not,  in  the 
absence  of  unfair  dealing,  sufficient  to  entitle  plaintiff  to 
have  his  deed  rectified.  See  Kerr  on  Fraud  and  Mistake 
(4th  ed.),  511-512;  OHU  v.  Whittaker  (1847),  1  De.  G.  & 
Sm.  83,  and  Ilowhins  v.  Jackson  (1850),  2  MacN.  &  G.  372. 

• 

In  this  case  fraud  is  not  charged,  nor  can  I  find  any 
satisfactory  evidence  of  unfair  dealing  by  the  defendants. 

Then  again  the  consideration  was  paid  and  the  deed 
executed,  and  the  defendants  placed  in  possession,  so  that 
the  peculiar  doctrines  of  equity  applicable  to  actions  for 
specific  performance  arc  entirely  l)eside  the  question. 

I  think  that  while  there  is  little  dopbt  that  had  the 
plaintiff  known  that  the  material  he  was  selling  as  sewer 
pipe  clay  extended  in  fact  to  a  greater  depth  than  the  bot- 
tom of  the  test  holes,  or  that  the  defendants  would  be  en- 
titled to  remove  a  greater  depth  of  material  than  had  been, 
taken  from  adjacent  properties,  he  would  have  demanded 
and  ])een  paid  a  greater  price;  but  I  am  unable,  in  face  of 
the  unrestricted  terms  of  his  deed,  to  give  him  any  relief 
against  the  defendants'  claim  to  excavate  to  a  greater  depth 
than  either  party  originally  contemplated  would  be  done. 

Plaintiff  also  alleges  an  agreement  in  May,  1909,  where- 
by he  claims  that  in  exchange  for  an  additional  strip  of  clay 
10  feet  wide,  the  defendants  agreed  to  surrender  to  plain- 
tiff a  certain  portion  of  the  land  from  which,  under  the  deed, 
they  were  entitled  to  remove  clay,  and  he  claims  that  defend- 
ants have  violated  such  agreement. 

That  there  was  a  verbal  agreement  for  exchange  is  ad- 
mitted, but  the  quantity  to  be  surrendered  by  the  defend- 
ants is  a  matter  of  serious  dispute,  and  the  evidence  as  to 
it  is  most  conflicting.  I  am  not  able  to  find  that  the  portion 
claimed  by  the  plaintiff  was  agreed  to  by  the  defendants,  and 
wliile  it  may  have  been  more  than  that  conceded  by  the  de- 
fendants, I  cannot  sjiy  that  in  fact  it  was  more.  The  very 
indefinite  character  of  defendants*  letter  of  17th  May,  1909, 
purporting  to  evidence  the  agreement,  instead  of  clarifying 
the  intention  of  the  parties,  make  it  more  difficult  to  accept 
in  its  entiretv  the  oral  evidence  on  either  side  as  to  what 
the  true  agreement  was. 
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Plaintiff  also  charges  that  in  violation  of  the  agreement 
contained  in  the  deed,  the  defendants  have  removed  from  the 
lands  a  large  quantity  of  top  soil.  As  to  this  part  of  the 
claim,  while  there  was  some  evidence  of  improper  dealing 
with  top  soil,  the  defendants  may,  before  their  rights  under 
tlie  deed  expire  (April  Ist,  1913),  restore  and  replace  the 
top  soil  in  compliance  with  the  deed.  So  that  while  the 
action  will  be  dismissed,  the  judgment  will  be  without  preju- 
dice to  any  action  the  plaintiff  may  bring  after  April  1st, 
1913,  for  any  breach  of  the  agreement  respecting  top  soil. 

Under  all  the  circumstances,  I  do  not  think  it  is  a  case 
for  awarding  costs  to  the  defendants. 


Hon.  Mb.  Justice  Sutherland.  April  1st,  1912. 

O'HEARN  V.  RICHARDSON. 

3  O.  W.  N. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land Time  of  Essence 

— Note  Oiven  in  Part  Payment — Maker  forgot  Due  Date — Bank 
Failed  to  Notify  Him  —  Refusal  of  Vendor  to  Accept  Payment 
after  Due  Date — Action  for  Specific  Performance. 

Sutherland,  J.,  dismissed  plaintifiTs  action  with  costs.  No 
fraud  shewn  on  part  of  vendor. — Plaintiff  read  over  contract  and 
understood  it. — Mistake  of  due  date  not  sufficient  reason  for  relief. 

An  action  arising  out  of  an  agreement  for  the  sale  of 
land,  dated  7th  December,  1910,  and  the  purchaser,  the  plain- 
tiff, seeking  as  against  the  vendor,  the  defendant,  specific 
performance  and  in  the  alternative  damages  for  breach 
thereof. 

The  price  for  the  property  was  $400  payable  as  follows: 
$20  down  and  $200  within  five  months,  secured  by  a  promis- 
sory note.  The  mineral  rights  were  in  the  agreement  reserved 
to  one  John  F.  Fitzmaurice,  from  whom  the  vender  had  pur- 
chased the  lot.  He  had  bought  it  for  $100,  and  at  the  time 
of  making  the  agreement  still  owed  $50  on  account  thereof. 
In  the  agreement  he  covenanted  to  *^  pay  the  balance  of  the 
purchase-price  of  the  said  lot  to  the  said  Fitzmaurice,  as  and 
when  the  same  shall  become  due  and  to  indemnify  the  pur- 
chaser in  case  of  his  default  in  so  doing." 

The  deed  of  the  vendor  to  the  vendee,  or  the  transfer  of 
his  certificate  under  the  Land  Titles  Act,  of  the  property  in 
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question  was  deposited  with  the  manager  of  a  bank  at  Por- 
cupine, in  the  district  of  Sudbury,  in  escrow,  to  be  delivered 
to  the  purchaser  on  payment  of  a  note  for  $200  given  for 
the  balance  of  the  purchase-money,  and  to  be  payable  five 
months  after  the  date  of  the  agreement. 

The  solicitor  who  drew  the  agreement  was  known  to  the 
vendor,  but  unknown  to  the  purchaser,  and  the  latter  was 
taken  to  him  by  the  former.  The  agreement  contained  the 
following  clause :  "  The  party  of  the  first  (the  vendor)  cov- 
enants that  he  will  execute  the  proper  transfer  of  the  said 
lot  on  completion  of  the  payment  of  the  full  purchase-price 
herein  by  the  party  of  the  second  part  (the  vendee).  The 
party  of  the  second  part  covenants  that  he  will  pay  the  instal- 
ments of  purchase-price,  as  and  when  the  same  become  due 
and  payable.    Time  shall  be  of  the  essence  of  this  agreement/' 

The  plaintiff  said  that  the  solicitor  inserted  the  provision 
about  time  being  of  the  essence  of  the  contract  of  his  own 
motion ;  that  there  was  no  discussion  about  it,  that  he  had  no 
legal  advice  as  -to  what  was  meant  by  it,  and  gave  it  no 
consideration,  but  had  no  idea  that  if  he  did  not  pay  on  the 
exact  date  the  note  became  due,  an  end  would  be  put  to  his 
rights.  He,  however,  also  said  that  he  thoroughly  under- 
stood the  agreement  when  he  signed  it,  that  he  read  it  over 
and  it  was  clear.  He  further  said  that  the  vendor  did  not 
represent  to  him  that  he  would  have  additional  time  to  pay 
the  balance  of  the  purchase-money. 

At  the  time  the  agreement  was  entered  into  the  plaintiff 
procured  a  copy  of  it  and  made  a  memorandum  in  a  little 
note-book  of  the  date  when  his  note  became  payable,  viz.,  on 
9th  May,  1911.  Some  days  before  that,  thinking  the  note 
would  soon  become  due  he  endeavoured  to  find  his  mem- 
orandum but  had  mislaid  it.  Thereupon  on  5th  May,  1911, 
he  wrote  from  Cobalt  to  the  manager  of  the  Traders  Bank 
at  Porcupine  telling  him  that  the  note  in  question  was  pay- 
able at  that  bank,  but  as  he  had  mislaid  particulars  he  desired 
to  know  when  it  would  be  payable. 

It  was  said  that  the  mail  service  was  not  very  good  between 
these  two  places,  and  the  letter  was  delayed  in  reaching  the 
manager  of  the  bank.  At  all  events,  he  did  not  reply  to  the 
letter  until  the  12th  May,  when  he  wrote  stating  that  the 
note  was  then  several  days  past  due,  and  had  been  protested 
for  non-payment  at  maturity^  It  appeared  that  Richardson 
had  discounted  it.    He  also  intimated  in  the  letter  that  the 
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defendant  had  been  in  that  morning  and  intimated  his  inten- 
tion of  taking  action  to  break  the  agreement. 

Before  receiving  this  letter  the  plaintiff  on  the  14th  May 
or  shortly  before  had  found  his  note-book  and  ascertained 
that  the  note  was  then  over-due.  Thereupon  on  that  date  he 
sent  two  telegrams  from  Cobalt  to  Porcupine,  the  one  to 
paid  bank  manager  as  follows: — 

**Draw  on  me  for  protest  fees  and  interest,  $200  wired 
by  Bank  of  Commerce  ta-day.  You  did  not  notify  me  as  to 
date  note  matured.  Have  you  the  transfer?  Try  and  ar- 
range matters  with  Richardson.  Wire  if  necessary/^  and  the 
other  to  the  defendant  as  follows : — 

*^  Wired  funds  covering  note  to-day.  Bank  did  not  notify 
nie  when  note  matured.  Draw  on  me  for  any  extra  e]q)ense. 
Wire  if  necessary." 

On  17th  the  bank  manager  wrote  to  plaintiff  that  as  he 
had  not  met  his  obligations  and  "  the  papers  in  escrow  were 
demanded  by  Mr.  Eichardson  through  his  attorney,"  the  bank 
was  obliged  to  surrender  them.  On  same  day  plaintiff  had 
wTitten  to  defendant  confirming  the  information  already  sent 
by  telegram  that  he  had  arranged  with  the  Bank  of  Commerce 
to  have  $200  forwarded  to  cover  the  notes  and  was  prepared 
to  pay  the  protest  fees  and  interest.  In  this  letter  he  asked 
defendant  to  have  the  transfer  of  the  property  forwarded 
to  him. 

The  defendant  declined  to  do  anything.  Thereupon  the 
plaintiff  commenced  this  action.  The  defendant  took  his 
stand  upon  the  contract  and  in  his  defence  alleged  that  time 
was  of  the  essence  of  the  agreement;  the  plaintiff  made  de- 
fault and  thereby  lost  his  right  to  call  upon  the  defendant 
for  a  conveyance  of  the  land  in  question.  He  brought  into 
Court  the  $200  paid  by  plaintiff  to  him  and  stated  that  he 
was  ready  and  willing  to  return  it  to  him  with  the  promis- 
sory note  which  the  plaintiff  had  given. 

J.  M.  Ferguson,  for  the  plaintiff. 
J.  Mitchell,  for  the  defendant. 

Hon.  Mr.  Justice  Sutherland: — Defendant  was  not 
present  at  the  trial.  An  application  was  made  on  his  behalf 
to  postpone  it,  but  I  was  unable  upon  the  facts  as  presented 
to  me  to  accede  thereto.  It  is  said  that  the  land  consider- 
ably increased  in  value  between  the  date  of  the  agreement 
and  the  maturity  of  the  note.     I  think  it  is  clear  that  the 
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plaintiff  had  no  intention  to  repudiate  the  agreement;  that 
he  intended  to  pay  the  note  at  its  maturity  and  was  able 
BO  to  do,  and  that  the  reason  he  did  not  was  owing  to  inad- 
vertence as  stated  by  him.  The  defendants  rely  upon  Labell 
V.  O'Connor,  15  0.  L.  E.  528,  as  being  conclusive  in  their 
favour  in  this  matter.  I  think  it  is.  Eeference  to  Lovejoy 
V.  Mercer,  23  0.  L.  R.  29.  No  fraud,  accident  or  mistake  in 
the  drawing  up  of  the  agreement  in  question  was  alleged 
or  proved  at  the  trial.  . 

The  plaintiff  was  not  let  into  possession  and  had  done 
nothing  under  the  contract  or  in  connection  with  the  prop- 
erty in  the  meantime.  The  defendant  in  no  way  waived  or 
condoned  the  default.  See  Devlin  v.  Radkey,  22  0.  L. 
R.  399. 

Under  these  circumstances  and  having  regard  to  the  fact 
that  the  document  was  read  over  to  the  plaintiff  before  he 
signed  it  and  that  he  understood  it,  it  would  seem  to  me  that 
one  would  have  to  read  out  of  the  document  entirely  the 
clause  stating  that  time  was  of  the  essence  of  the  contract 
before  the  plaintiff  could  succeed  in  this  action.  The  action 
will,  therefore,  be  dismissed  with  costs. 
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Hon.  Mb.  Justice  Middleton  in  Chbs.      April  Ist,  1912. 

APPLEYARD  v.  MULLIGAN. 
3  O.  W.  N. 

Prooesi  —  Renewal  of  Writ  —  Ahuee  of  Proees$  of  Court  *-  Delay  in 
Serving  Writ  to  Extend  Time  Allowed  hy  Statute  of  Limitation 
for  Bringing  Action. 

Middleton,  J.,  held,  that  the  limitation  of  12  months  allowed  for 
leryice  of  a  writ  should  not  be  idle,  and  before  a  writ  can  properly  be 
renewed  there  must  be  some  real  excuse  for  the  delay.  Renewal  is 
by  no  means  a  matter  of  course,  and  should  only  be  granted  under 
very  exceptional  circumstances. 

Motion  by  the  defendant  to  set  aside  ex  parte  order  for 
the  renewal  of  writ. 

J.  E.  Jones,  for  the  defendant  Qeorge  Mulligan. 
J.  H.  Spence^  for  the  plaintiff. 

Hon.  Mr.  Justice  Middleton  : — ^The  action  was  brought 
by  writ  issued  on  the  31st  December^  1910^  for  damages  for 
breach  of  contract  and  conversion  of  the  plaintifiPs  goods. 
The  writ  was  not  served,  and  on  the  30th  December,  1911, 
an  application  was  made  before  me  for  an  order  for  renewal 
of  the  writ ;  the  plaintiffs  solicitors  stating  that  the  writ 
had  not  been  served,  owing  to  instructions  received  from  that 
plaintiff,  and  an  affidavit  was  filed  by  a  student  stating  that 
the  solicitors  were  informed  that,  owing  to  litigation  in  Eng- 
land, the  plaintiff  had  been  unable  to  give  the  necessary 
instructions. 

This  affidavit  was  entirely  insufficient  to  justify  the  re- 
newal of  the  writ ;  but  as  I  was  told  that  if  the  writ  was  not 
renewed  the  plaintiff  would  be  without  remedy,  as  her  claim 
would  be  barred  by  the  statute,  I  made  an  order  providing 
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for  the  renewal  of  the  writ  and  reserving  to  the  defendants 
tlie  right  to  move  against  the  order  if  tliere  were  not  in  fact 
adequate  grounds  for  the  renewal^  and  directing  that  the 
writ  should  be  served  within  six  weeks,  otherwise  the  renewal 
should  be  vacated. 

The  writ  was  served  on  one  of  the  defendants  within  the 
time,  but  was  not  served  upon  the  other.  The  defendant 
who  was  served  moved  to  vacate  upon  a  number  of  grounds. 

It  is  quite  clear  that  there  was  no  difficulty  whatever  in 
effecting  service  upon  this  defendant  at  any  time  after  the 
issue  of  the  original  writ.  If  there  is  any  cause  of  action 
it  arose  in  September,  1904.  The  matter  has  been  already 
once  litigated,  and  the  action  dismissed  without  prejudice  to 
any  other  action  the  plaintiff  might  bring  with  reference  to 
her  alleged  claims. 

In  making  the  order  of  the  30th  December,  I  thought  if 
the  plaintiff  had  any  bona  fide  excuse  for  not  having  served 
the  writ  within  the  twelve  months,  she  would  be  in  a  position 
to  shew  the  facts  on  the  return  of  any  motion  to  set  aside 
the  order;  and  upon  this  motion  being  made  the  matter  has 
stood  from  time  to  time  until  to-day,  and  ample  opportunity 
has  been  given  to  put  forward  any  excuse  there  may  be. 
Nothing  has  been  suggested.  The  plaintiff's  solicitor  says 
that  the  only  information  lie  has  is  a  cablegram  protesting 
that  the  time  limited  for  the  service  of  the  writ  was  unrea- 
sonable; and  I  am,  therefore,  obliged  to  give  effect  to  this 
motion  and  to  vacate  my  former  order  and  to  set  aside  all 
tliat  was  done  under  and  in  pursuance  of  it,  with  costs  against 
the  plaintiff. 

The  limitation  of  twelve  months  within  which  a  writ  may 
be  served  is  not  intended  to  be  idle;  and  before  a  writ  cafi 
properly  be  renewed  there  must  be  some  real  excuse  for  the 
delay.  The  renewal  is  by  no  means  a  matter  of  course,  and 
is  only  to  be  granted  under  very  exceptional  circumstances. 
In  my  view  the  fact  that  the  plaintiff,  by  holding  a  writ 
without  service,  and  thereby  seeking  practically  to  extend 
the  time  allowed  by  the  Statute  of  Limitation  for  the  bring- 
ing of  an  action,  indicates  that  her  conduct  amounts  to  an 
abuse  of  the  processes  of  the  Court  and  is  entirely  unjustifi- 
able.   Order  and  all  done  under  it  vacated  with  costs. 
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Hon.  Sib  G.  Falconbbidge,  C.J.K.B.      Mabch  30th,  1912. 

BETHUXE  V.  REX. 

3  O.  W.  N. 

Revenue — Succession  Dutu — Action  by  Execuiore  to  Recover  Pay- 
ment to  Provincial  Treasurer — Mistake— Succession  Duty  Act, 
sec.  11. 

Testator  ga?e  an  annuity  to  Mrs.  Anderson.  The  Succession 
Duty  Act,  s.  11  provides  "that  the  duty  payable  upon  any  legacy 
giyen  by  way  of  annuity  was  to  be  paid  in  4  equal  consecutive  annual 
instalments,  and  that  in  the  event  of  the  annuitant  dying  before  the 
expiration  of  the  first  4  years,  payment  only  of  the  instalments  which 
fell  due  before  the  death  of  the  annuitant  should  be  required."  The 
executors  paid  the  whole  of  the  succession  duty  at  once  and  obtained 
a  release  thereof.  Mrs.  Anderson  died  before  receiving  4  annual 
instalments,  and  the  executors  brought  an  action,  by  way  of  petition 
of  right,  against  the  Provincial  Treasurer  to  recover  the  amount  of 
succession  duty  paid  in  excess  to  what  would  have  been  required  had 
they  paid  according  to  annual  payments. 

Falconbbidob,  O.J.K.B.,  held,  that  petitioners  could  not  recover. 
That  there  was  no  payment  under  mistake  of  fact,  the  only  mistake 
(if  any)  related  to  future  events,  the  death  of  the  annuitant. 

Petition  of  right  presented  by  the  suppliants  as  executors 
and  trustees  of  the  will  of  John  Sweetland. 

y.  H.  Chrysler,  K.C.,  for  the  suppliants. 
C.  H.  Gamble,  K.C.,  for  the  Crown. 

Hon.  Sib  Glenholmb  Faloonbbidoe.  C.J.K.B. : — The 
petition  after  setting  out  the  will,  and  probate  thereof,  states 
that  the  solicitor  to  the  treasury  for  Ontario  furnished  the 
suppliants  a  statement  shewing  that  the  total  succession  duty 
payable  in  respect  of  the  legacies  and  bequests  of  the  said 
wrill  amounted  to  the  sum  of  $8,379.82.  That  of  this  amount 
the  sum  of  $2,139.80  was  attributable  to  duty  payable  in 
respect  of  the  annuity  bequeathed  by  the  will  of  Caroline 
Florence  Anderson;  that  in  and  by  sec.  11  of  the  Succession 
Duty  Act  then  in  force,  the  duty  payable  upon  any  legacy  given 
by  way  of  annuity  was  to  be  paid  in  four  equal  consecutive 
annual  instalments,  and  tliat  in  the  event  of  the  annuitant 
dying  before  the  expiration  of  the  first  four  years,  payment 
only  of  the  instalments  which  fell  due  before  the  death  of 
the  annuitant  should  be  required. 

The  suppliants,  deeming  it  advisable  to  discharge  the 
whole  of  the  succession  dutv  at  once,  and  obtain  a  release 
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thereof,  paid  to  the  treasurer  for  Ontario  a  ffum  of  money 
w^hich  included  the  duty,  amounting  in  the  aggregate  to 
$2,139.80,  attributable  to  the  annuity  bequeathed  to  the  said 
Caroline  Florence  Anderson. 

The  said  Caroline  Florence  Anderson  departed  this  life 
on  or  about  the  9th  day  of  November,  1908,  and  therefore 
the  suppliants  claim  that  at  the  time  of  her  decease  the  only 
amount  which  they  were  legally  liable  for  was  the  instal- 
ment of  $534.95,  which  became  payable  on  the  5th  day  of 
May,  1908.  And  the  suppliants  claim  that  they  paid  to  the 
said  treasurer  $1,604.85  in  excess  of  the  legal  and  proper 
amount  payable. 

The  Attorney-General  for  Ontario,  on  behalf  of  his 
Majesty,  objecting  that  the  petition  of  right  discloses  no 
facts  giving  any  cause  of  action  to  the  petitioners  against  the 
Crown,  says  that  the  legacy  or  bequest  to  the  said  Caroline 
Florence  Anderson,  was  not  an  annuity  within  the  meaning 
of  the  Succession  Duty  Act  then  in  force,  and,  therefore,  is 
not  affected  by  that  provision  of  sec.  11,  sub-sec.  1  of  said 
Act,  which  requires  payment  only  of  the  instalments  falling 
due  before  the  death  of  the  annuitant ;  and  he  further  pleads 
that  if  the  legacy  in  question  does  come  within  the  provision 
of  sec.  11,  then  the  amount  paid  for  succession  duty  was 
paid  under  a  mutual  mistake  of  law,  and  is  not  recoverable 
back. 

He  further  pleads  in  the  alternative  that  if  the  petitioners 
are  entitled  to  the  repayment  of  the  said  succession  duty  as 
claimed  in  the  petition,  then  a  further  succession  took  place 
on  the  death  of  the  said  Caroline  Florence  Anderson  as  to 
that  portion  of  the  estate  from  which  her  claim  was  derived ; 
and  the  succession  duty  thereon  would  be  ascertained  and 
paid. 

Further  in  the  alternative,  he  pleads  that  the  commuta- 
tion of  the  succession  duty  to  be  paid  was  compromised  upon 
the  consideration  of  the  whole  estate,  and  the  different  inter- 
ests therein ;  and  if  the  petitioners  are  entitled  to  repaymcift 
as  asked,  then  the  whole  matter  should  be  re-opened,  and  a 
new  computation  made. 

The  case  rests  entirely  on  the  correspondence  and  on  the 
uncontradicted  evidence  of  Mr.  Bethune. 

The  money  was  voluntarily  paid  in  supposed  pursuance 
.of  sections  11  (1)  and  12  (5)  of  the  Succession  Duty  Act 
then  in  force  (7  Edw.  VII.,  ch.  10).  Section  11  (1)  is  as  fol- 
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lows:  (set  out  the  later  form  of  the  sub-section  begipning 
with  the  word  "provided'*).  Section  12  (5)  is  as  follows: 
(Set  out). 

Both  the  solicitor  to  the  treasury  and  the  suppliants  seem 
to  have  assumed  that  the  benefit  conferred  by  the  will  upon 
Mrs.  Anderson  was  a  legacy  given  by  way  of  annuity  within 
the  meaning  of  sec.  11  (1).  The  authorities  are  quite  clear 
that  it  was  not  an  annuity.  They  are  set  out  in  the  extended 
notes  of  argument,  and  the  effect  both  of  English  and 
American  cases  is  that  the  income  or  interest  of  a  certain 
fund  is  not  an  annuity,  but  simply  a  gift  of  interest  or  in- 
come. Among  the  numerous  authorities  cited,  I  refer  par- 
ticularly to  Foley  v,  Fletcher  (1858),  3  H.  &  N.  769; 
Winter  v.  Mouseley  (1819),  2  B.  &  Aid.  802,  at  p.  806,  where 
Best,  J.,  says:  "I  have  always  understood  the  meaning  of 
an  annuity  to  be  where  the  principal  is  gone  forever,  and  it 
is  supplied  by  periodical  payments."  See  in  the  TJ.  S., 
Booth  V.  Ammerman  (1856),  4  Bradford  (N.  Y.  Surr.), 
129,  at  p.  133. 

If  the  money,  then,  wa^  paid  under  mistake  of  law,  which 
Mr.  Chrysler  seems  to  disavow,  it  could  not  be  recovered 
back.  James,  L.J.,  says,  in  Rogers  v.  Ingham  (1876),  3  C. 
D.,  at  p.  355:  ''I  have  no  doubt  that  there  are  some 
cases  which  have  been  relied  on,  in  which  this  Court  has 
not  adhered  strictly  to  the  rule  that  a  mistake  in  law  is 
uot  always  incapable  of  being  remedied  in  this  Court; 
but  relief  has  never  been  given  in  the  case  of  a  simple 
money  demand  by  one  person  against  another,  there 
being  between  those  two  persons  no  fiduciary  relation  what- 
ever, and  no  equity  to  supervene  by  reason  of  the  conduct  of 
either  of  the  parties  .  .  ."  That  is  not  this  case,  and  it 
is  the  Crown  by  whom  the  money  is  sought  to  be  repaid ;  and 
the  position  of  the  Crown  is,  as  one  might  expect,  certainly 
not  inferior  to  that  of  a  subject.  This  is  very  clearly  laid 
down.in  Whitely  v.  Bex  (1909),  101  L.  T.  E.  741. 

Then  it  was  certainly  not  paid  under  a  mistake  of  fact. 
The  only  mistake  (if  any)  was  something  which  related  to 
a  future  event,  viz.,  the  absolutely  unforeseen  occurrence  of 
this  lady  departing  this  life  when  she  did. 

I  do  not  see,  therefore,  how  the  suppliants  can  recover. 
It  is  not  a  case  of  hardship,  the  estate  as  a  whole  does  not 
suffer.  If  the  money  had  not  been  paid  in  this  way  there 
would  have  been  some  other  succession,  and  some  of  the 
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reversionary  legatees  being  strangers,  it  is  probable  that  in 
the  result  a  larger  amount  of  duty  would  have  to  be  paid. 

In  this  view,  and  considering  that  it  was  done  to  facili- 
tate a  winding-up  of  the  estate,  I  think  that  the  payment  by 
the  executors  was  not  improvident;  and  probably  in  the 
passing  of  their  accounts  this  circumstance  will  be  taken  into 
consideration. 

I  am  of  the  opinion,  therefore,  that  no  case  has  been 
proved,  giving  rise  to  any  cause  of  action  against  the  Crown ; 
and  that  it  should  be  dismissed. 

It  is  not  a  case  for  costs  as  between  the  parties.  If  I 
have  power  so  to  order,  I  direct  that  the  suppliants  be  paid 
their  costs  as  between  solicitor  and  client  out  of  the  estate. 


Hon.  Mh.  Justice  Middleton.  Mahch  30th,  1912. 

Ke  IRWIN. 

3  O.  W.  N. 

WiU  —  Construction  —  Originating  Notice  —  Motion  for Truits  — 

Agreement  between  Husband  and  Wife  to  Live  Apart — Payments 
to  he  made  by  Husband  to  IFt'/e — Debentures  Assigned  to  Trustee 
?  for  Securing  Payments — Oife  by  Testator  of  Several  Annuities — 
No  Indication  that  Testator  Intended  the  Corpus  of  the  Estate  to 
be  Encroached  upon — Annuities  out  of  Income  only — To  be  Paid 
in  Priority — To  be  Dealt  with  Annually — No  Annuitant  who 
Failed  to  Receive  Full  Amount  h<is  Any  Claim  against  ths  Incomf 
for  any  Succeeding  Year — Surplus  of  Income  for  Any  Year  May 
be  Used  in  Payment  of  Arrears  During  Lean  Years, 

Originating  notice  of  motion  for  an  order  determining 
questions  arising  upon  certain  trusts  of  the  will  of  the  late 
James  M.  Irwin,  who  died  on  the  8th  October,  1908. 

A.  6.  F.  Lawrence,  for  the  executors. 

T.  P.  Gait,  K.C.,  for  Annie  Irwin. 

E.  D.  Armour,  K.C.,  for  Mrs.  Bird,  Lillian  Irwin  and 
her  commitee  and  for  Mossom  Irwin. 

H.  T.  Beck,  for  Sherife  Irwin. 

J.  R.  Meredith,  for  the  infant  children  of  deceased  son 
and  of  Mrs.  Bird. 

Hon.  Mr.  Justice  Middleton: — A  separation  agree- 
ment was  come  to  on  the  26th  November,  1891,  between  the 
testator  and  his  wife  Annie  Irwin,  by  which,  among  other 
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things,  the  husband  agreed  to  make  certain  payments  to  his 
wife  while  she  should  live  separate  from  him. 

On  the  29th  Februar}',  1896,  the  testator  executed  a  deed 
poll,  by  which  he  assigned  to  the  late  A.  H.  Marsh,  Q.C., 
certain  debentures  therein  mentioned,  amounting  in  all  to 
approximately  $6,000,  for  the  purpose  of  securing  the  pay- 
ments due  and  to  accrue  due  to  his  wife,  and,  subject  to  these 
payments,  "  for  the  benefit  of  and  among  my  children  and 
their  issue  or  some  one,  two  or  more  of  them,  in  such  shares 
and  proportions  as  shall  be  appointed  by  my  last  will  and 
testament,  and  in  default  of  such  appointment  then  to  divide 
the  said  moneys  between  my  three  daughters,  Caroline,  Bessie, 
and  Lillian,  or  the  survivor  or  survivors  of  them/' 

A  further  agreement  was  made  between  Irwin  and  his 
wife,  and  Mr.  Marsh  as  trustee,  on  the  5th  July,  1898,  recit- 
ing the  separation  agreement  and  a  desire  to  modify  it  in 
some  respects,  and  the  intention  of  Irwin  to  sell  certain 
property  and  a  request  by  him  to  his  wife  to  join  in  the  con- 
veyance for  the  purpose  of  barring  her  dower,  and  that  it 
had  been  arranged  among  other  things  to  supplement  the 
trust  fimd  already  held  by  Mr.  Marsli,  by  placing  in  his 
hands  a  further  sum  of  $4,500,  to  be  held  for  the  purpose  of 
paying  the  separation  allowance,  and  **  subject  to  such  ap- 
pointment hereof  by  the  said  party  of  the  first  part  (the 
husband)  to  or  among  such  one  or  more  persons  who  at  the 
time  of  appointment  shall  be  members  of  the  family  of  the 
said  party  pf  the  first  part  as  he  the  party  of  the  first  part 
shall  by  deed  or  will  appoint;''  and  in  default  of  appoint- 
ment to  divide  between  the  three  daughters  or  their  survivors. 

On  the  5th  July,  1898,  Mr.  Marsh  executed  a  document 
acknowledging. receipt  of  this  sum,  to  be  held  upon  the  trusts 
declared. 

After  the  death  of  Irwin  some  question  was  raised  as  to 
i»hether  the  wife's  right  to  receive  the  payments  under  the 
trust  deed  came  to  an  end;  and  on  the  22nd  March,  1910,  the 
Honourable  the  Chancellor  declared  that  the  trust  created 
by  the  above  mentioned  instruments  ceased  and  determined 
on  the  death  of  Irwin. 

In  the  meantime  Irwin  had,  in  reliance  upon  a  divorce  the 
validity  of  which  is  not  now  in  question,  contracted  marriage 
with  Sherife  MacDonald,  and  she  was  treated  by  him  as  his 
wife. 
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By  his  will  the  testator  gave  all  his  property,  save  his 
household  effects,  etc.,  to  his  executors,  with  power  to  con- 
vert into  money  at  such  times  as  they  in  their  unliAiited  dis- 
cretion should  think  fit,  and  to  invest  the  proceeds,  hold- 
ing the  fund  upon  the  following  trust : — 

First,  out  of  the  income,  "  as  a  first  charge  ^'  to  pay  to 
his  present  wife,  Sherife  Irwin,  an  annuity  of  $800  per 
year,  so  long  as  she  lives  and  remains  unmarried;  and,  as 
a  second  charge  in  order  of  priority  to  pay  out  of  the  income 
an  annuity  of  $500  per  annum  in  equal  quarterly  payments 
to  his  daughter  Lillian  for  her  maintenance,  and  if  she 
should  die  leaving  children  before  the  time  arrives  for  the 
final  distribution  of  his  estate  this  annuity  is  to  be  paid  to 
her  children. 

Thirdly,  to  pay  out  of  the  income  a  sufiicient  sum  which, 
together  with  the  income  arising  from  the  property  which 
may  be  transferred  to  a  trustee  for  that  purpose,  would  make 
up  $600  per  annum,  in  quarterly  instalments  to  his  former 
wife  Annie  Irwin,  so  long  as  she  shall  remain  unmarried, 
this  to  be  taken  in  lieu  of  dower,  and  in  satisfaction  of  all 
claims  under  the  separation  agreement,  and  to  form  *a 
third  charge  in  order  of  priority  upon  my  estate.^' 

Fourthly,  to  pay  out  of  the  income  an  annuity  of  $500 
ppr  annum  in  quarterly  instalments  to  his  daughter  Caro- 
line Bird,  and  after  her  death  to  her  sons  or  the  survivor 
until  the  period  of  distribution. 

Fifthly,  to  pay  out  of  the  income  an  annuity  of  $500 
in  quarterly  instalments  to  the  children  of  his  deceased  son 
James,  which  '^annuity  shall  form  a  fifth  charge  in  order  of 
priority  upon  my  estate." 

Upon  the  annuity  to  the  testator's  wife  Sherife  ceasing  to 
be  a  charge,  the  trustees  are  to  pay  to  his  son  Mossom  $5,000 ; 
and  upon  the  annuity  to  Annie  Irwin  ceasing  to  be  a  charge 
tliey  are  to  pay  to  Mossom  a  further  principal  sum  of  $2,000. 

The  final  period  of  distribution  is  to  be  when  the  youngest 
of  the  two  sons  of  James  or  the  youngest  of  the  now  living 
sons  of  Caroline  shall  have  attained  the  age  of  21  years,  or 
when  the  provisions  in  favour  of  the  first  and  second  wives 
shall  have  ceased  to  be  a  charge  upon  his  estate,  whichever 
shall  be  latest.  Then  the  remainder  of  his  estate  is  to  be 
divided  into  four  equal  shares,  and  the  income  from  one  of 
such  shares  is  to  be  paid  to  Caroline  during  her  lifetime, 
and  after  her  death  the  corpus  is  to  be  paid  to  her  two  sons 
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now  living,  or  the  survivor;  Caroline  and  her  sons  being 
called  class  1. 

Another  of  these  four  shares  is  to  be  paid  to  the  two  sons 
of  James,  or  the  survivor,  they  being  called  class  2. 

The  income  derived  from  the  third  of  the  four  shares  is 
to  be  paid  to  Lillian  during  her  lifetime,  and  upon  her 
death  liie  corpus  to  be  paid  to  her  children  then  living;  if 
she  has  none,  then  to  be  divided  as  set  forth  in  detail.  This 
is  called  class  3. 

From  the  remaining  share  is  to  be  deducted  three-fourths 
of  the  amount  which  Mossom  is  entitled  to  tinder  the  other 
provisions  of  the  will,  and  the  balance  is  to  be  paid  to  Mossom, 
who,  with  his  children  if  he  shall  die  before  the  date  of  dis- 
tribution, leaving  children,  is  to  be  regarded  as  class  4;  and 
the  said  three-quarters  so  deducted  is  to  be  divided  between 
the  three  other  classes. 

Upon  these  clauses  of  the  will  several  questions  arise. 
The  income  of  the  estate  is  not  sufficient  to  meet  the  an- 
nuities. The  two  wives  claim  that  the  annuities  are  charged 
not  only  upon  the  income  but  upon  the  corpus  of  the  estate, 
or,  in  the  alternative,  that  they  are  a  continuing  charge 
upon  the  income  after  the  period  fixed  for  distribution, 
tmtil  any  arrears  are  fully  satisfied;  this  being  equivalent 
to  a  charge  upon  the  corpus. 

The  cases  upon  the  subject  are  very  numerous,  and  not 
at  all  easy  to  reconcile  with  any  clearly  defined  principle. 
Where  the  gift  is  of  an  annuity,  and  the  disposition  of  the 
estate  is  subject  thereto,  there  is  no  doubt  that  the  charge  is 
upon  the  corpus.  Carmichael  v.  Oee,  L.  R.  5  A.  C.  588,  is 
an  illustration  of  cases  of  this  type.  On  the  other  hand,  if 
the  gift  is  of  an  annuity  payable  out  of  income  only,  the 
corpus  is  not  charged.  Baker  v.  Baker,  6  H.  L.  C.  615,  is  a 
case  of  this  type.  Between  these  two  extremes  there  are 
many  intermediate  cases. 

Sir  John  Bolt,  L.J.,  in  Birch  v.  SUrrati,  L.  R.  2  Ch.  644, 
thus  contrasts  the  two  classes: — 

"If  an  annuity  is  given  out  of  rents  and  profits,  or 
dividends  and  interest,  and  the  capital  or  corpus  is  given 
intact  from  and  after  the  annuitant's  death,  to  another,  the 
case  is  equivalent  to  the  case  of  a  life  interest  with  remain- 
der over.  But  if  the  capital  is  given  over,  not  from  and 
after  the  annuitant's  death  but  from  and  after  satisfaction 
of  the  annuity  and  subject  to  the  annuity,  then  I  think 
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the  case  is  equivalent  to  the  ease  of  a  legacy  and  a  residuary 
bequest,  especially  if  the  gift  of  the  annuity  itself  admits 
of  a  construction  charging  it  upon  the  capital  of  the  estate 
or  of  the  trust  fund/' 

Lord  Cranworth,  in  Baker  v.  Baker,  supra,  says: — 

**  In  all  these  cases  arising  upon  a  construction  of  will 
the  real  question  is  whether  that  which  is  given  is  given  as 
an  annuity  or  is  given  as  the  interest  of  a  fund;  and  when 
that  question  is  to  be  considered  what  you  must  look  to  is 
this:  whether  the  language  of  the  testator  imports  that  a 
sum  at  all  events  is  annually  to  be  paid  out,  of  his  general 
estate  or  only  the  interest  or  portion  of  the  interest  or 
capital  sum  which  is.  to  be  set  apart.  N*ow,  in  deciding  that 
question,  it  is  obvious  that  all  we  have  to  look  to  is  the 
language  of  the  particular  will,  and  to  ascertain  what  is 
the  true  interpretation  of  the  language  there  employed.'* 

In  the  same  case,  Lord  Chancellor  Chelmsford,  after 
pointing  out  that  the  testator  did  not  contemplate  a  defi- 
ciency, states  that  under  these  circumstances,  not  present 
to  the  testator's  mind,  the  Court  has  "  to  impose  as  it  were 
a  new  intention  upon  the  testator,  because,  as  he  clearly 
contemplated  that  there  would  be  a  sufficient  fund  to  pay 
this  annual  sum  out  of  the  interest  and  dividends  and  that 
the  corpus  of  the  fund  was  not  to  be  touched  for  the  purpose 
of  assisting  in  its  payment,  you  are  now  called  upon  to  sup- 
pose that  he  had  the  intention  of  appropriating  a,  portion 
of  the  corpus  of  the  fund  in  case  the  dividends  and  interest 
out  of  which  he  declared  the  annual  sum  should  be  payable 
are  proving  to  be  deficient." 

I>ord  Chelmsford  then  points  out,  as  being  a  very  strong 
controlling  consideration,  the  impossibility  of  suppojsing 
that  the  testator  might  have  contemplated  that  by  "  appro- 
priating annually  a  portion  of  the  corpus  of  the  property 
it  would  be  utterly  annihilated  and  the  beneficiaries  would 
be  left  without  any  provision  at  all " — an  intention  which 
could  not  have  existed  in  the  mind  of  the  testator. 

In  many  of  the  cases  the  Court  has  found,  in  the  expres- 
sion used  in  connection  with  the  devise  of  the  property  upon 
which  the  annuity  is  charged,  an  intention  sufficiently  ex- 
pressed to  charge  not  merely  the  income  but  also  the  corpus. 

The  cases  cited  for  the  "  widows  "  fall  under  this  head. 
In  Be  ITowarfh.  [1909]  2  Ch.  19,  the  gift  of  the  annuity 
was  out  of  the  income;  but  when  the  testator  came  to  deal 
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with  the  corpus  the  gift  was  *'  subject  to  the  aforesaid 
annuities*';  which,  as  stated  by  Buckley,  L.J.,  means  "not 
subject  to  the  payment  of  the  annuities  out  of  income  as 
aforesaid,  but  subject  to  the  payment  and  satisfaction  of 
certain  annual  sums/' 

To  the  same  effect  is  Re  Waihins,  [1911]  1  Ch.  1,  where 
the  corpus  was  given  after  the  direction  to  pay  an  annuity 
out  of  the  income  to  the  widow  "subject  thereto''  as  a 
matter  of  interpretation  the  Court  held  that  this  meant  not 
subject  to  payment  out  of  the  income  but  subject  to  the 
payment  of  the  whole  annuity;  the  effect  of  the  terms  by 
which  the  corpus  was  dealt  with  being  regarded  in  each  case 
as  sufficient  to  charge  it  with  the  payment  of  the  annuity; 
but  there  ia  nothing  in  the  cases  at  all  in  conflict  with  what 
is  said  by  Fletcher  Moulton,  L.J.,  in  Re  Boden,  [1907]  1  Ch. 
132,  at  p.  153,  "that  when  the  testator  has  directed  that 
the  payment  should  be  out  of  income  he  did  not  intend  the 
capital  of  his  residuary  trust  fund  to  be  disturbed  in  order 
to  make  the  annual  payments." 

Turning  then  to  the  will,  I  think  I  find  conclusive  indi- 
cations that  the  testator  did  not  intend  the  corpus  of  the 
estate  to  be  encroached  upon.  The  provisions  for  the  dif- 
ferent annuities  are  not  identical.  In  each  case  the  gift  of 
the  annuity  is  out  of  income  arising  from  the  investmenta 
made  by  the  executors;  and  in  the  case  of  Sherife  there  is 
an  express  direction  that  the  principal  money  from  which 
the  annuity  is  derived  shall  up^a  her  deatli  or  marriage 
fall  into  his  estate  and  become  subject  to  the  provisions  of 
the  will.  This  provision  is  not  repeated  in  the  caae  of  the 
other  annuities,  but  the  intention  is  plain.  What  the  execu- 
tors are  to  hold  and  invest  is  **  all  the  rest,  residue  and 
remainder  of  my  real  and  personal  property  of  every  nature 
and  kind";  and  upon  the  arrival  of  the  period  of  distribu- 
tion, the  testator's  desire  is  "that  then  all  the  rest,  residue 
and  remainder  of  my  estate  of  every  nature  and  kind  shall 
be  divided." 

This,  I  think,  indicates  clearly  that  the  same  fund  which 
the  executors  received  is  to  be  held  until  the  arrival  of  the 
period  of  distribution  and  to  be  then  distributed.  There  is 
nothing  in  the  gift-over  indicating  any  enlargement  of  the 
gift  to  the  annuitants;  and  the  gift  to  the  annuitants  is  in 
each  case  a  gift  out  of  income,  and  income  alone.  The  same 
reasoning  shews  that  the  annuities  are  charged  upon  the 
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income  prior  to  the  period  of  distribution  and  that  there' 
is  no  intention  to  create  a  continuing  charge. 

The  only  foundation  for  an  argument  to  the  contrary 
arises  in  the  clauses  dealing  with  the'  priority  of  the  an- 
nuities. The  expressions  are  loose,  and  vary  in  the  differ- 
ent clauses.  The  annuities  are  declared  to  be  '^  a  first 
charge/'  "  a  second  charge  upon  the  investments/*  "  a  third 
charge  upon  my  estate/'  etc.  I  do  not  think  that  these 
expressions  can  be  taken  to  enlarge  the  gift.  The  sen- 
tences from  which  they  are  taken  deal  with  the  priorities 
only,  and  were  not  intended  to  enlarge  the  words  of  gift. 

Then  the  question  was  raised  as  to  whether  these  an- 
nuities should  abate  rateably  or  whether  priority  is  given 
between  the  annuities.  As  I  intimated  upon  the  argument, 
I  am  unable  to  conceive  any  clearer  expression  of  intention 
intimating  that  the  annuities  shall  rank  in  priority  than 
those  used  in  this  will.  Sherife's  annuity  is  made  a  first 
charge  on  the  income  from  the  investments;  Lillian's  is 
made  a  second  charge  in  order  or  priority;  Annie  Irwin's 
a  third  charge  in  order  of  priority;  Caroline's  a  fourth 
charge  in  order  of  priority;  and  that  for  the  children  of 
James  a  fifth  charge  in  the  order  of  priority. 

The  question  was  then  raised  as  to  how  these  annuities 
should  be  dealt  with,  having  regard  to  the  fact  that  the 
annual  income  will  vary  from  time  to  time  and  will  increase 
as  unproductive  property  is  realised.  I  think  that  the  an- 
uities  are  to  be  dealt  with  annually  and  that  at  the  end  of 
each  year  from  the  testator's  death  the  executors  should 
ascertain  the  amount  of  income  available  and  should  then 
determine  the  amount  to  which  each  annuitant  is  entitled 
— having  regard  to  the  priorities  declared — and  that  no 
annuitant  who  fails  to  receive  the  full  amount  has  any 
charge  against  the  income  for  the  next  or  any  succeeding 
year  in  priority  over  the  annuities  pay&ble  in  that  year. 
Each  year  will  thus  be  standing  upon  its  own  footing.  If 
in  any  year  before  the  final  period  of  distribution  the  in- 
come derived  from  the  estate  is  more  than  sufficient  to  pay 
all  the  instalments  of  annuity  falling  due  in  that  year,  such 
surplus  will,  I  think,  be  available  to  meet  any  arrears  that 
may  be  due  to  the  annuitant  in  respect  of  instalments  of 
annuity  which  fell  due  during  lean  years.  This  is,  of  course 
to  be  confined  to  the  income  prior  to  the  date  fixed  for 
distribution.     All   the    income    prior   to   that    date   stands 
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charged  with  the  annuity.  If  there  is  any  surplus  not 
required  to  meet  the  annuities  and  arrears  of  annuities,  it 
will  then  fall  into  the  residue  to  be  distributed  between  the 
classes. 

The  next  question  presented  was  the  right  and  duty  of 
the  trustees  to  apportion  the  proceeds  of  non-productive 
securities  when  realised.  The  governing  principle  is  found 
in  Yatesi  v.  Yates,  28  Beav.  639;  where  Sir  John  Romilly 
Fays : — 

"Where  a  testator  gives  property  to  trustees  with  an 
absolute  trust  for  conversion  and  with  a  discretion  as  to  the 
time  at  which  the  conversion  shall  take  place,  if  from  any 
causes  whatever  arising  from  the  exercise  of  the  discre- 
tion and  judgment  of  the  trustees  the  conversion  is  delayed, 
then  the  tenant  for  life  is  not  prejudiced  by  that  delay,  but 
is  to  have  the  same  benefit  as  if  the  conversion  had  taken 
place  within  a  reasonable  time  from  the  death  of  the  tes- 
tator; which  is  usually  fixed  at  twelve  months  from  that 
period.** 

This  principle  is  applied  in  Re  Cameron,  2  0.  L.  E.  756, 
where  the  mode  of  computation  is  pointed  out. 

The  next  difficulty  arises  in  connection  with  the  fund 
held  under  the  two  declarations  of  trust  called  by  counsel 
the  "Marsh  settlements.**  Under  these  settlements  and 
the  separation  deed  the  widow's  right  ceased  upon  the  death 
of  the  testator,  as  already  determined.  Under  the  first  of 
these  settlements  the  principal  is  to  go  to  the  testator's 
children  and  their  issue  as  the  testator  may  appoint  by  his 
will.  Under  the  second  it  is  to  go  to  such  one  or  more  per- 
sons who  at  the  time  of  appointment  shall  be  members  of  the 
testator's  family  as  he  shall  by  his  will  appoint.  The  testa- 
tor by  his  will  has  referred  to  these  two  declarations,  and 
directed  that  these  trust  funds  shall  form  part  of  his  estate 
dealt  with  by  his  will. 

The  word  "  family  "  used  in  the  second  settlement  prima 
facie  means  "  children."  Pigg  v.  C7^rA^,  3  C.  D.  672.  The 
words,  however,  are  elastic,  and  the  context  here  would  be 
sufficiently  wide  to  cover  the  grandchildren — ^the  children  of 
the  deceased  son  James — ^if  at  the  time  of  the  testator's 
death  these  resided  with  and  formed  part  of  the  recognized 
'^  family,"  in  a  more  colloquial  sense,  of  the  testator.  The 
facts  as  to  this  are  not  sufficiently  clear  upon  the  material, 
but  it  may  be  supplemented  before  the  order  issues. 


570  ^^^  ONTARIO   WEEKLY  REPORTER.        [vOL.  21 

I  do  not  think  that  either  Sherife  Irwin  or  Annie  Irwin 
is  entitled  to  share  in  the  income  derived  from  these  securi- 
ties; they  do  not  fall  within  the  scope  of  the  power.  The 
income  from  these  securities  will,  therefore,  be  primarily 
answerable  for  the  annuities  payable  to  the  children  and  pos- 
sibly the  grandchildren ;  but  Annie  Irwin  will  be  entitled  to 
have  the  securities  marshalled  and  to  compel  Lillian  to 
resort  to  the  income  of  this  trust  in  priority  to  the  income 
from  the  general  estate.  This  question  has  not  been  argued 
before  me.  If  there  is  any  question  upon  which  counsel 
cannot  agree,  it  may  be  mentioned  later. 

The  next  question  is  with  respect  to  the  insurance  money. 
The  testator  was  insured  for  a  considerable  sum,  originally 
declared  in  favour  of  his  wife  and  children.  By  his  will  he 
directed  that  the  money  should  be  applied  and  paid,  $500 
to  his  son  William,  $500  to  his  daughter  Bessie,  $3,000  to 
his  son  Mossom,  and  the  balance  to  be  invested  by  his  trus- 
tees; the  income  derived  from  one-fourth  of  such  balance  to 
be  paid  to  Annie  Irwin  so  long  as  she  should  be  entitled  to 
receive  the  annuity  under  his  will,  and  the  remaining  three- 
fourths  and  the  reversion  of  the  said  one-fourth  "shall  be 
divided  into  three  equal  parts,  and  one  of  the  said  parts  shall 
bo  taken  as  supplementing  the  provision  hereinbefore  made 
for  class  1,  and  one  of  the  said  parts  shall  be  taken  as  sup- 
plementing the  provision  hereinbefore  made  for  class  2,  and 
one  of  the  said  parts  shall  be  taken  to  supplement  the  pro- 
vision hereinbefore  made  for  class  3.'^ 

The  only  provision  made  for  these  classes  by  the  earlier 
part  of  the  will  is  a  provision  becoming  operative  at  the 
period  fixed  for  final  distribution.  Class  1,  as  already  indi- 
cated, consists  of  the  testator's  daughter  during  her  life, 
nnd  after  her  death  her  surviving  sons.  I  think  this  is  a 
good  declaration,  under  the  Insurance  Act,  in  favour  of  this 
class.  Class  2  is  the  two  sons  of  the  deceased  son  James.  I 
think  this  is  a  good  declaration  in  favour  of  these  two  sons 
and  that  it  constitutes  a  present  gift  to  them.  In  the  same 
way  I  think  the  provision  for  class  3  is  a  good  declaration 
under  the  Insurance  Act  in  favour  of  Lillian  during  her  life 
and  upon  her  death  as  provided  by  the  will.  Class  4  is,  I 
think,  a  good  present  appointment  in  favour  of  Mossom,  but 
it  is  subject  to  the  deduction  of  $7,000,  which  will  far  more 
than  exceed  Mossom's  share.    The  amount  of  this  share  will 
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therefore  fall  to  be  distributed  between  the  other  three  classes 
as  indicated  hy  the  will. 

The  testator's  daughter  Bessie^  to  whom  $500  insurance 
money  is  given  by  this  apportionment  is  said  to  be  dead. 
The  date  of  her  death  is  not  given.  I  assume  that  she  pre- 
deceased the  testator.  If  so,  under  the  Insurance  Act  her 
share  is  distributed  among  the  survivors  of  the  preferred 
beneficiaries  in  equal  shares.  B.  S.  0.  ch.  203,  sec.  159,  sub- 
sec.  8. 

I  think  that  covers  all  the  questions  submitted.  If  any 
point  has  been  overlooked,  or  if  this  decision  gives  rise  to 
any  new  difficulties,  counsel  are  at  liberty  to  speak  to  the 
matter  before  the  order  issues. 

Costs  of  all  parties  may  be  paid  out  of  the  estate. 


divisional  court. 

March  8th,  1912. 
BICE  V.  6ALBBAITH. 

3  O.  W.  N.  815;  O.  I..  R. 

Principal  and  Agent — Commission  on  Sale  of  Land — Parties  Brought 
Together  by  Agent — Sale  Effected  by  Principal  tcithout  Agents* 
Knowledge — Right  of  Agent  to  Commission. 

Divisional  Ck>xjBT,  held,  that  if  the  relation  of  buyer  and  seller 
is  really  brought  about  by  the  act  of  the  agent,  he  is  entitled  to  a 
commission  although  the  actual  sale  is  not  efifected  by  him. 

Burchell  v.  Qowrie,  etc.,  C.  R.  [1910]  A.  C.  250. 

Sager  v.  Sheffer,  (1911)  18  O.  W.  R.  485. 

Atkinson  v.  Alston,  (1879)  48  L.  J.  Q.  B.  733,  and, 

Stratton  v.  Vachon,  44  S.  C.  R.  395,  followed. 

Locators  v.  Clough,  (1908)  17  Man.  L.  R.  659,  not  followed. 

An  appeal  by  the  plaintiffs  from  a  judgment  of  his  Hon- 
our Judge  Denton,  County  Court  Judge  of  York. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Mr. 
Justice  Clute,  Hon.  Mb.  Justice  Latchford,  and  Hon. 
Mr  Justice  Sutherland. 

G.  H.  Kilmer,  K.C.,  for  the  plaintiffs,  appellants. 
J.  J.  Maclennan,  for  the  defendant,  respondent. 

Hon.  Mr.  Justice  Clute: — The  action  is  for  a  commis- 
sion on  the  sale  of  land.    The  defendant  listed  the  property 
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with  the  plaintiffs,  real  estate  brokers,  in  Toronto,  for  sale. 
It  is  clearly  established  that  the  plaintiflEs  brought  the  prop- 
erty to  the  notice  of  Mrs.  Rough,  who  subsequently  became 
the  purchaser.  The  house  was  examined  by  her  at  the  iur 
stance  of  the  plaintiffs.  Mrs.  EQugh  is  under  the  impression 
that  her  attention  was  first  brought  to  the  house  at  the 
instance  of  her  brother-in-law,  Mr.  Blackie,  and  in  this,  I 
think,  she  is  mistaken,  and  the  Judge,  while  not  deciding 
the  point,  seemed  also  inclined  to  that  view. 

Subsequently  another  brother-in-law  of  hers  got  in  com- 
munication with  one  of  the  builders  and  so  with  the  defend- 
ane  Galbraith,  and,  acting  for  Mrs.  Bough,  finally  agreed 
upon  the  purchase  price,  which  was  $100  less  than  the  de- 
fendant had  instructed  the  plaintiffs  to  accept. 

Upon  the  evidence,  there  can  be  no  reasonable  doubt  that 
it  was  through  the  action  of  the  plaintiffs  that  the  defendant 
got  in  communication  with  the  purchaser;  and  so  I  think 
it  may  be  fairly  found  upon  the  evidence  that  the  sale  would 
not  have  been  brought  about  but  for  the  action  of  the  plain- 
tiffs. But  it  is  said  and  the  judgment  below  proceeds  upon 
this  sole  ground,  that  the  sale  was  in  fact  made  by  the  de- 
fendant without  knowing  at  the  time  that  the  attention  of 
the  purchaser  had  been  brought  to  the  premises  by  the 
plaintiffs.  Upon  this  ground  the  trial  Judge  found  for  the 
defendant,  following  Locators  v.  Clough,  17  Man.  L.  R.  659. 
The  judgment  is  by  the  Court  of  Appeal.  Phippen,  J.  A., 
by  whom  the  judgment  of  the  Court  was  given,  says:  "I 
have  no  doubt  that  had  the  defendant  sold  with  knowledge 
that  the  property  had  been  introduced  to  Forrest  by  the 
plaintiffs,  he  would  be  liable  for  some  commission.  I  can- 
not, however,  hold  that  the  mere  introduction  of  the  property 
to  Forrest  without  endeavouring  to  negotiate  or  in  fact 
negotiating  a  sale  is  itself  an  earning  of  the  agreed  commis- 
sion, the  owner  effecting  a  sale  on  terms  less  favourable  thjfn 
those  expressed  in  the  commission  contract,  in  ignorance  of 
the  plaintiffs'  action,  and  under  circumstances  which  did  not 
place  him  upon  inquiry.'* 

I  do  not  take  this  to  be  the  law.  A  number  of  the  cases 
bearing  upon  this  point  are  referred  to  in  Sager  v.  Sheffer, 
18  0.  W.  R.  485.  It  has  been  held  sufficient  in  most  cases 
that  the  agent  has  been  instrumental  in  bringing  the  pur- 
chaser and  vendor  together,  although  the  negotiations  are 
Bubsequently  conducted  exclusively  by  the  parties.     "  If  the 
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relation  of  buyer  and  seller  is  really  brought  about  by  the 
act  of  the  agent,  he  is  entitled  to  commission  although  the 
actual  sale  has  not  been  effected  by  him : "  Oreen  v.  Bartleti, 
14  C.  B.  N.  S.  681;  Street  v.  Smith,  2  T.  L.  R.  131.  "It 
is  sufficient  if  the  purchaser  becomes  such  through  the  agent^s 
intervention : ''  Mansell  v.  Clement,  L.  R.  9  C.  P.  139.  WiU 
hinson  v.  Alston,  48  L.  J.  Q.  B.  736,  is  a  very  strong  case  in 
the  plaintiffs'  favour.  This  was  not  referred  to  in  the  Mani- 
toba case. 

The  recent  case  of  Burchell  v.  Oowrie  &  Blockhouse  Col- 
lieries Limited,  C.  R.  [1910]  A.  C.  250,  ^was  applied  in 
Stratton  v.  Vachon,  4A  S.  C.  R.  395.  The  last  ease  proceeds 
upon  the  ground  that  the  agent  had  brought  the  owner  into 
relation  with  the  person  who  finally  became  the  purchaser 
and  was,  therefore,  entitled  to  the  customary  commission. 

The  plaintiffs  having  brought  the  parties  together  and  a 
sale  having  been  effected  by  their  intervention,  it  is  not 
sufficient,  in  my  opinion,  to  disentitle  them  to  a  commission 
to  say  that  the  vendor  had  proceeded  with  his  negotiations 
with  the  purchaser  without  the  knowledge  that  the  agents 
had  been  instrumental  in  bringing  the  parties  together. 

I  think  this  point  was  involved  in  the  decision  in  the  Wil- 
kinson case.  After  various  negotiations  the  sale  was  finally 
made  by  the  agent  writing  a  letter  to  a  broker  reminding 
him  that  the  vessel  was  for  sale.  The  broker  took  no  notice 
of  this  letter  and  neither  the  plaintiff  nor  the  defendant  were 
aware  that  the  letter  was  written,  but  subsequently  the 
broker  wrote  to  the  defendant  and  afterwards  disclosed  the 
name  of  the  principal  fo»  whom  he  was  acting,  and  the  sale 
was  then  effected.  Bramwell,  L.  J.,  put  the  case  very  broadly : 
"  The  defendant  practically  said  to  the  plaintiff :  ^  If  you  or 
White  can  find  me  a  purchaser,  and  the  purchase  is  com- 
pleted, I  will  pay  you  a  commission,'  and  the  expression,  ^  if 
you  can  find  me  a  purchaser,'  may  be  explained  as  meaning, 
'  if  you  can  introduce  a  purchaser  to  myself  or  can  introduce 
a  purchaser  to  the  premises,  or  call  the  premises  to  the  notice 
of  a  purchaser.' " 

The  decision  of  the  Commission  of  Appeals,  Xew  York, 
ir,  to  the  same  effect,  Lloyd  v.  Matthews,  51  N".  Y.  125. 
There  the  objection  was  taken  that  the  seller  is  entitled  to 
know  that  the  party  with  whom  he  is  dealing  is  a  customer 
of  the  broker,  if  such  be  the  fact.    In  dealing  with  this  ob- 
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jection,  Lott,  Ch.  C,  said:  '^The  sixth  proposition  is  not 
correct.  It  is  to  be  understood  in  the  connection  in  wKich  it 
is  presented,  as  declaring  that,  although  a  party  is  brought, 
through  the  agency  and  instrumentality  of  the  broker,  into 
a  negotiation  and  dealing  with  the  owner,  which  actually 
results  in  a  sale,  yet  the  broker  is  not  entitled  to  compensa- 
tion, unless  it  is  made  known  to  the  owner  that  th^  pur- 
chaser is  his  customer.  That  is  not  true.  It  is  sufficient 
that  the  purchaser  is  in  fact  such  customer.'' 

With  respect,  I  think  the  judgment  appealed  from  should 
be  set  aside  and  judgment  entered  for  the  plaintiffs  for  the 
amount  of  their  commission,  with  costs  here  and  below. 

Hon.  Mr.  Justice  Sutherland. — I  agree. 

Hon.  Mr.  Justice  Latchpord  : — ^That  the  defendant  em- 
ployed the  plaintiffs  to  sell  the  property  is  found  as  a  fact 
by  the  learned  trial  Judge.  The  finding  is  amply  supported 
by  evidence,  though  denied  upon  oath  by  Mr.  Qalbraith.  No 
limit  as  to  time  was  imposed  when  authority  to  find  a  pur- 
chaser was  given,  nor  was  that  authority  ever  revoked.  It  is 
satisfactorily  established  that  the  property  was  brought  to 
the  notice  of  the  purchaser  by  the  plaintiffs.  They  sent  her 
a  list  of  houses  which  included  the  defendant's,  and  took  her 
to  examine  his  housei  The  proceedings  subsequent  to  the 
introduction  of  the  property  to  the  purchaser  were  con- 
ducted without  further  intervention  by  the  plaintiffs,  and 
the  defendant  when  he  closed  the  transaction  was  not  aware 
that  the  purchaser  had  been  introduced  to  the  property  by 
the  only  agents  with  whom  he  had  placed  it  for  sale. 

The  contract  between  the  defendant  and  the  plaintiffs 
was  that  he  would  pay  a  commission  if  they  would  find  a 
purchaser.  To  apply  the  words  of  Mr.  Justice  Brett  in 
Atkinson  v.  Alston  (1879),  48  L.  J.  K.  B.  733,  they  would 
in  point  of  law  fulfil  the  contract  if  they  introduced  the 
property  to  the  notice  of  the  purchaser  and  the  latter  pur- 
chased it  in  consequence  of  that  introduction,  though  all 
proceedings  subsequent  to  that  introduction  were  carried  on 
between  the  principals  without  any  further  intervention  by 
the  agents. 

It  would  be  impossible  to  find  authority  more  directly  in 
point.  The  case  does  not  appear  to  have  been  cited  in  Loca- 
tors V.  Clough  (1908),  17  Man.  659,  nor  to  the  trial  Judge 
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in  this  case.  It  was  referred  to  and  followed  in  Sager  v. 
Sheffer  (1911),  18  0.  W.  R.  486,  and  is  in  principle  and 
authority  to  be  preferred  to. the  decision  of  the  Manitoba 
Court.  See  also  Stratton  v.  Vachon  (1911),  44  S.  C.  R. 
395. 

I  think  the  appeal  should  be  allowed  with  costs  here  and 
below. 


Hon.  Mr.  Justice  Kelly.  March  5th,  1912. 

MALOUF  V.  LABAD. 

3  O.  W.  N.  796. 

Company — Shares — Seized  and  Sold  hy  Sheriff  under  Execution  — 
Eeeecution  Act,  9  Edw.  VII.  ch.  -^7,  sees.  10,  11  —  No  Proper 
Service  of  Notice — Place  of  Head  Office  of  Company  Changed. 

Kellt,  J.,  gave  plaintiff  judgment  setting  aside  a  sale  made  by  a 
sheriff  of  75,000  shares,  of  a  mining  company  and  other  interests  in 
that  company,  owned  by  plaintiff,  which  were  seized  and  sold  by 
sheriff  under  an  execution  in  an  action  by  defendant  against  plaintiff. 

An  action  to  set  aside  a  sale  made  by  the  sheriff  of  the 
district  of  Nipissing  of  75,000  shares  of  the  capital  stock 
of  the  Gold  Pyramid  Mining  Company  of  Larder  Lake, 
Limited,  and  other  interests  in  that  company  owned  by  the 
plaintiff  Malouf,  under  an  execution  in  an  action  of  defend- 
ant Labad  against  him,  and  to  cancel  the  entry  of  transfer 
thereof  in  the  books  of  the  company  in  favour  of  defendants 
Malouf  Realty  Company,  and  that  plaintiff  Malouf,  of  plain- 
tiffs McCrae  and  Kouri,  be  entered  as  owners  of  these  shares 
and  interest. 

Q.  A.  McGaughey,  for  the  plaintiffs. 

A.  G.  Browning,  K.C.,  for  the  defendant,  Varin. 

G.  R.  Bradv,  for  the  other  defendants. 

Hon.  Mr.  Justice  Kelly  : — On  the  opening  of  the  trial 
an  application  was  made  to  have  the  name  .of  Rouben  Mc- 
Crae struck  out  as  a  party  plaintiff,  on  the  ground  that  he 
had  been  joined  as  a  plaintiff  without  his  knowledge  or  con- 
sent. His  name  is  therefore  struck  out  without  costs.  I  do 
not  find  that  he  was  the  owner  of  anv  of  these  shares. 

On  March  21st,  1911,  the  plaintiff  Malouf  was  the  holder 
of  75,000  shares  of  the  capita!  stock  of  defendants,  the  Gold 
Pyramid  Company,  and  under  the  terms  of  the  agreement. 
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of  29th  March,  1910,  between  him  and  that  company,  he 
waa  also  entitled  to  50  per  cent,  of  the  proceeds  of  the  sale 
of  100,000  shares  of  a  special  issue  of  stock  of  that  company, 
when  placed  on  the  market  by  the  company  for  sale  at  40 
cents  per  share;  these  75,000  shares  and  the  right  to  the 
60  per  cent,  of  the  proceeds  of  the  sale,  by  plaintiff  Malouf 
to  the  company,  of  his  interest  in  certain  mining  claims. 

Defendant  Labad  in  December,  1910,  obtained  a  judg- 
ment against  plaintiff  Malouf  for  $475  debt  and  $156.66 
costs,  Labad's  solicitors  in  that  action  being  Messrs.  Hart- 
man  &  Smiley,  of  Xew  Liskeard. 

On  March  21st,  1911,  plaintiff  Labad  assigned  to  Hart- 
man  &  Smiley,  as  security  for  the  payment  of  this  judg- 
ment, all  his  right,  title,  interest,  claim  and  demand  in  and 
to  the  agreement  of  March  29th,  1910;  he  also  gave  other 
securities  for  tlie  judgment.  There  is  no  evidence  that  the 
Gold  Pyramid  received  hotice  of  this  assignment.  After 
this,  but  before  July,  1911,  Hartman  &  Smiley  received  from 
plaintiff  Malouf,  or  on  his  account,  $150  on  the  judgment. 
In  September,  1911,  plaintiff  Malouf  sold  to  plaintiff  Kouri 
25,000  shares  of  his  stock  for  $2,000,  and  on  September  19th 
received  the  consideration  therefor,  and  certificate  Xo.  632  for 
these  25,000  shares,  on  which  was  endorsed  an  assignment  in 
blank  by  plaintiff  Malouf,  and  dated  September  25th,  ^was 
delivered  to  the  purchaser  Kouri.  Kouri  then  had  the  certifi- 
cate and  transfer  submitted  to  Dr.  A.  K.  Malouf,  the  secretary 
of  the  company  at  Montreal,  for  entry  in  the  company's  books. 
Kouri  says  this  was  done  on  or  before  September  27th,  while 
the  secretary  says  it  was  on  September  30th.  The  secretary 
refused  to  have  the  transfer  entered,  alleging  that  he  had 
doubts  of  the  genuineness  of  plaintiff  Malouf's  signature  to 
the  transfer,  which  doubts  he  admits  were  not  removed  when 
there  was  produced  to  him  on  October  14th  an  affidavit  of 
plaintiff  Malouf  verifying  the  signature.  Entry  of  this 
transfer  was  never  made  in  the  company's  books. 

On  September  30th,  the  Gold  Pyramid  Company  received 
at  its  Montreal  office,  from  defendant  E.  K.  Malouf,. who 
was  then  at  !^^atheson,  Ontario,  the  following  telegram: 
^  Don't  transfer  no  N.  N.  stock.    Wait  my  letter." 

E.  K.  Malouf,  who  was  at  that  time  managing  director 
of  the  Gold  Pyramid  Company,  is  the  husband  of  defendant 
Nabiha  Malouf,  who  was  then  the  sole  member  of  the  defend- 
nmt  Malouf  Eealty  Company. 
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On  the  night  of  October  1st,  1911,  defendant  Labad  and 
E^  K.  Malouf  arrived  at  North  Bay  and  stopped  at  the  same 
hotel,  occupying  the  same  room,  their  names  being  written  in 
the  hotel  register  by  Malouf.  They  reached  North  Bay  by 
-the  same  train  from  New  Liskeard;  and,  although  they  had 
known  each  other  for  a  long  time,  each  denied  that  he  knew 
that  the  other  was  on  the  train  until  after  their  arrival  at 
North  Bay. 

On  the  morning  of  October  2nd,  they  went  to  the  office  of 
J.  M.  MacNamara,  a  solicitor  practising  in  North  Bay,  and 
gave  instructions  to  issue  a  writ  of  execution  on  Labad's 
judgment  against  Malouf,  with  a  view  to- the  seizure  of  the 
75,000  shares  and  the  plaintiff  Malouf's  other  interests  in 
the  Gold  Pyramid  Company.  It  was  defendant  E.  K.  Mal- 
ouf who  gave  the  instructions  and  particulars  on  which  to 
act;  and  Mr.  MacMamara's  evidence  is  that  E.  K.  Malouf 
was  very  anxious  that  the  execution  should  be  issued. 

Hartman  &  Smiley  had  continued  up  to  that  time  to  be 
the  solicitors  on  the  record  for  the  plaintiff  in  the  action  of 
Labad  v.  Malouf,  although  Labad  says  that  about  July,  1911, 
he  transferred  the  solicitorship  in  that  action  to  S.  White, 
then  of  Cobalt. 

Mr.  MacNamara  was  the  regular  agent  at  North  Bay  for 
both  Hartman  &  Smiley  and  S.  White,  and  lie  issued  the  writ 
of  execution  endorsing  it  in  the  name  of  Hartman  &  Smiley, 
as  solicitors  for  the  plaintiff,  the  endorsement  not  taking 
any  notice  of  the  payment  of  the  $150  received  by  Hartman 
&  Smiley  prior  to  July,  1911.        ^ 

Labad  and  E.  K.  Malouf  accompanied  Mr.  MacNamara 
to  the  office  where  the  writ  of  execution  was  issued,  and  to 
the  sheriff^s  office  with  the  writ;  and  the  sheriff's  fees  were 
paid  partly  by  Malouf  and  partly  by  Labad,  who,  however, 
Buys  he  repaid  Malouf  the  amount  so  paid  by  the  latter. 

The  sheriff  on  the  same  day  proceeded  to  make  seizure 
of  the  assets,  which  he  purported  to  sell  on  the  14th  October. 
Ou  Octol)or  2nd,  defendant  E.  K.  Malouf  sent  from  North 
Bay  the  following  telegram  to  Dr.  A.  K.  Malouf,  of  Mont- 
real :  "  Execution  seizure  against  N.  N.  stock  and  contract 
served  on  S.  White.  Copies  sent  to  you.  Stop  every  trans- 
fer. Answer  Hotel  Pacific,  North  Bay,^'  and  on  the  same 
date  Dr.  A.  K.  Malouf  sent  from  Montreal  to  defendant 
E.  K.  Malouf,  at  North  Bay,  this  telegram:  ^^Your  letters 
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received.  No  transfers.  Letters  mailed  Matheson.  Every- 
thing well.'* 

The  sheriff  issued  a  notice,  dated  October  4th,  directed  to 
S.  White,  informing  him  of  the  seizure,  and  also  on  October 
3rd  wrote  to  Dr.  A.  K.  Malouf,  at  Montreal,  enclosing  to 
him  a  copy  of  the  notice  issued  to  White,  and  a  copy  of  the 
writ  of  execution.  This  letter  reached  Montreal  on  October 
4th.  The  letter  from  the  sheriff  to  White  was  taken  from 
North  Bay  to  Cobalt  by  the  sheriff's  bailiffj  but  White  was 
absent  from  Cobalt  through  illness,  and  the  keys  of  his 
office  were  in  the  possession  of  another  solicitor,  MacPhie, 
to  whom  the  bailiff  delivered  the  notice,  B.  K.  Malouf  hav- 
ing referred  the  sheriff  to  White  for  that  purpose. 

-MacPhie  had  no  authority  to  repesent  White  in  the  mat- 
ter, but  forwarded  the  notice  to  him  by  post  to  Windsor, 
where  he  was  supposed  to  be,  but  got  no  reply.  There  is 
nothing  to  shew  that  White  ever  received  the  notice. 

On  October  4th,  Dr.  A.  K.  Malouf  telegraphed  defendant 
E.  K.  Malouf,  at  Matheson,  as  follows :  "  Seizure  copy  re- 
ceived. No  transfer.  Everything  well.  Are  preparing 
money.'* 

There  had  been,  and  were  then,  pending  other  actions 
in  which  some  of  these  same  parties  were  concerned,  and  on 
the  evening  of  October  13th,  some  telephone  communications 
passed  between  Mr.  Smiley,  the  solicitor  at  New  Liskeard, 
and  Mr.  MacNamara,  at  North  Bay,  having  in  view  the 
postponing  of  the  sale  by  the  sheriff. 

Prior  to  the  time  of  ibe  sale  to  Kouri,  Mr.  Smiley  and 
Mr.  White  reached  an  understanding  that  they  would  meet 
and  endeavour  to  effect  a  settlement  of  the  action  of  Jjobad 
V,  Malouf,  and  of  the  other  pending  actions,  but  at  Mr. 
White's  request  negotiations  to  that  end  were  postponed 
until  after  September  21st.  When  that  date  arrived,  Mr. 
White  was  absent  from  Cobalt,  and  did  not  return  until 
October  29th.  Mr.  Smiley  says  that  in  view  of  this  arrange- 
ment he  endeavoured  to  have  the  sale  postponed.  Mr.  Mac- 
Namara's  evidence  is  that  he  instructed  the  sheriff  to  post- 
pone, and  requested  him  to  telephone  Mr.  Smiley  at  New 
Liskeard  about  it.  It  is  quite  clear  that  there  was  to  be 
telephone  communications  between  Mr.  Smiley  and  the 
sheriff,  prior  to  the  sale,  and  the  sheriff  admits  that  he  re- 
ceived a  message  asking  him  to  telephone  to  Mr.  Smiley,  and 
that  he  did,  more  than  once,  on  the  morning  of  the  sale  and 
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prior  to  the  sale,  endeavour  to  get  telephone  connection  with 
him,  but  failed.  He  denies,  however,  that  Mr.  MaciN'amara 
instructed  him  to  have  the  sale  postponed. 

At  the  sale  by  the  sheriff  at  North  Bay  on  October  14th, 
defendant  E.  K.  Malouf,  who  had  come  from  Matheson  to 
attend  it,  became  the  purchaser,  for  defendant  Malouf  Bealty 
Company,  of  the  75,000  shares  and  the  other  interest  of 
plaintiff  Malouf  in  the  Qold  Pyramid  Company  for  the  sum 
of  $300.  On  October  16th,  the  sheriff  executed  a  transfer 
of  what  he  purported  to  sell  to  the  Malouf  Realty  Company, 
and  on  the  17th  defendant  E.  K.  Malouf  deposited  the 
transfer  with  the  defendants,  the  Gold  Pyramid  Company  at 
Montreal. 

A  meeting  of  the  directors  of  the  company  was  called 
for  5  p.m.  on  October  18th,  and  at  that  meeting  it  was 
directed  that  a  certificate  be  issued  for  the  75,000  shares  in 
favour  of  Malouf  Realty  Company,  that  the'  old  certificate 
numbers  630,  631  and  632  for  these  shares  be  cancelled,  and 
that  effect  be  given  to  the  sale  by  the  sheriff  of  the  interests 
of  plaintiff  Malouf  in  the  company. 

On  the  same  evening  Malouf  Realty  Company  sold  the 
75,000  shares  to  one  Cahill,  a  brother-in-law  of  E.  K.  Malouf, 
for  $550.  On  that  day  also  an  injunction  order  was  issued 
restraining  the  defendants  from  selling,  disposing  of,  trans- 
ferring or  dealing  with  the  shares  in  question,  and  on  No- 
vember 15th  this  injunction  was  continued  as  against  defend- 
ants Malfour  Realty  Company,  restraining  them  from  sell- 
ing or  delivering  over  or  dealing  with  the  shares  and  certifi- 
cates, and  as  against  defendants  the  Gold  Pyramid  Company 
restraining  them  from  recording  any  transfer  of  these  shares 
until  the  trial  or  other  final  disposition  of  the  action. 

In  my  view  the  most  serious  objections  to  the  validity  of  . 
the  sale  are  found  in  what  now  follows. 

It  is  declared  bv  sec.  10  of  the  Execution  Act,  9  Edw. 
VII.  ch.  47,  that  "shares  and  dividends  and  any  equitable 
or  other  right,  property,  interest  or  equity  of  redemption  in 
or  in  respect  of  shares  or  dividends  in  an  incorporated  bank 
or  an  incorporated  company  having  transferable  shares  shall 
be  deemed  to  be  personal  property  found  in  the  place  where 
notice  of  the  seizure  thereof  is  served,  and  mav  be  seized 
under  execution  and  may  be  sold  thereunder  in  like  man- 
ner as  other  personal  property.^' 
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Sub-section  1  of  sec.  11  provides  that  the  sheriff  .  .  . 
shall  forthwith  serve  a  copy  of  the  execution  on  the  bank  or 
company  with  a  notice  that  all  the  shares  of  the  execution 
debtor  are  seized  thereunder;  and  from  the  tinie  of  service 
the  seizure  shall  be  deetaed  to  be  made,  and  no  transfer  of 
shares  bv  the  execution  debtor  shall  be  valid  unless  and  until 
t])c  seizure  has  been  discharged/'  etc. 

Sub-section  2  of  section  11  is  that  ''  such  seizure  may  be 
made  and  notice  given  by  the  sheriff  where  the  bank  or  com- 
pany has  within  his  bailiwick  a  place  at  which  service  of 
process  may  be  made." 

The  Gold  Pyramid  Mining  Company  of  Larder  Lake, 
Limited,  was  incorporated  by  Letters  Patent  under  the  pro- 
visions of  the  Ontario  Companies  Act,  7  Edw.  VII.  ch.  34. 
Notwithstanding  that  the  letters  patent  named  Ottawa  as 
the  place  of  the  company's  head  office,  and  that  there  is  no 
evidence  that  authority  was  given  as  required  by  sec.  44  of 
the  Act  to  hold  meetings  of  directors  or  of  shareholders  out- 
side the  province  of  Ontario,  all  the  meetings  of  both  direct- 
ors and  shareholders,  down  to  the  time  of  the  trial,  were 
held  in  ^fontreal;  moreover  the  books  of  the  company  were 
kept  in  Montreal,  contrary  to  the  requirements  of  sec.  114 
of  the  Act. 

The  records  of  the  company  shew  that  on  May  8th,  1911, 
tlie  directors  passed  a  resolution  authorizing  the  transfer  of 
the  head  office  from  Ottawa  to  Cobalt,  and  that  in  Cobalt 
Sol  White,  barrister,  be  appointed  legal  representative  of 
the  company  to  receive  legal  notice  addressed  to  the  company. 

The  words  referring  to  the  authority  of  Mr.  White  to 
receive  legal  notices  were  written  in  the  margin  of  the  com- 
pany's minute  book  some  time  after  the  minutes  were  writ- 
ten. The  secretary's  explanation  of  this  is  that  his  clerk 
omitted  these  words  when  writing  the  minutes. 

It  is  quite  clear  to  me  that  what  the  directors  had  in 
mind  was  to  formally  make  the  change  of  head  office  to 
Cobalt,  and,  as  meetings  would  continue  to  be  held  in  Mont- 
real, where  the  chief  officers  of  the  company  were  (and  the 
occurrences  subsequent  to  May  8th  shew  that  this  state  of 
things  continued),  Mr.  White,  as  the  company's  legal  rep- 
resentative in  Cobalt,  would  on  the  change  of  the  head, 
office  being  made,  in  some  way  be  associated  with  it.  The 
company  failed,  however,  to  carry  this  into  effect. 
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The  by-law  required  by  sec.  86  of  the  Ontario  Com- 
panies Act,  in  changing  the  place  of  the  head  office,  was  not 
passed,  nor  were  the  other  requirements  of  that  section 
complied  with;  nor  can  I  find  that  under  the  circumstances 
the  company  had  established,  or,  if  so  established,  fhat  there 
was  existing  at  the  time  of  the  seizure,  a  place  within  the 
bailiwick  of  the  sheriff  of  the  district  of  Nipissing  at  which 
service  of  process  could  be  made  as  required  by  sub-sec.  2 
of  sec.  11  of  the  Execution  Act. 

Assuming  even  that  the  resolution  of  May  8th  were  suffi- 
cient to  constitute  Mr.  White  a  proper  person  on  whom  to 
make  such  service  as  it  was  necessary  for  the  sheriff  to 
make' upon  the  company,  I  find  that  the  service  made  by  the 
sheriff  on  McPhie  was  not  a  compliance  with  the  require- 
ments of  the  Act.  Mr.  White  was  absent  and  at  a  distance 
of  hundreds  of  miles  not  only  from  Cobalt,  but  from  this 
sheriff^s  bailiwick,  at  the  time  of  the  alleged  service,  Jind  for 
weeks  both  before  and  after  it;  his  place  of  business  was 
closed  and  locked,  and  the  key  thereof  in  the  possession  of 
another  person  on  whom  the  alleged  service  was  made,  but 
who  had  no  authority  to  accept  service  of  process  for  or  on 
behalf  of  Mr.  White,  and  it  is  not  shewn  that  the  notice 
served  on  McPhie  ever  reached  Mr.  White. 
^  The  head  office  of  the  company  not  having  been  changed 
to  Cobalt,  and  there  being  no  place  within  the  sheriff's  baili- 
wick where  process  could  then  be  served  upon  the  company, 
how  can  it  be  said  that  the  seizure  was  properly  made  or  that 
the  shares  are  properly  found  within  that  bailiwick? 

For  this  reason  I  am  of  opinion  that  the  attempted  sale 
by  the  sheriff  was  and  is  void. 

Plaintiff  claims,  too,  that  the  sale  is  void  by  reason  of 
the  arrangement  come  to  between  Hartman  &  Smiley  and 
White  to  leave  the  settlement  in  abeyance,  that  the  sale 
should  have  been  postponed  under  the  instructions  to  that 
effect  which  Mr.  MacNamara  says  he  gave  the  sheriff,  that 
tlie  interest  of  plaintiff  Malouf  in  the  agreement  of  March 
29th,  1910,  was  not  saleable  under  execution;  and  that 
defendants  other  than  the  sheriff  acted  fraudulently  and  in 
collusion. 

The  sale  of  the  25,000  shares  by  plaintiff  Malouf  to 
plaintiff  Kouri  was  a  bona  fide  sale,  without  notice  of  the 
assignment  to  Hartman  &  Smiley;  and,  as  between  vendor 
and  purchaser,  Kouri,  before  the  issue  of  the  execution,  be- 
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came  the  owner  of  these  shares  represented  by  certificate 
nnmber  682.    These  shares  were  not  saleabllS  by  the  sheriff. 

Defendants  E.  K.  Malouf  (who  was  also  the  agent  of 
defendant  Malouf  Eealty  Company)  and  the  Gold  Pyramid 
Company  were  aware  of  this  sale  to  Kouri,  and  with  that 
knowledge  E.  K.  Malouf  took*  an  active  part  in  having  the 
execution  issued  and  in  bringing  about  the  sheriff's  sale, 
and  at  the  sale  became  the  purchaser  for  Malouf  Realty 
Company;  he  and  the  secretary  of  the  Gold  Pyramid  Com- 
pany were  parties  to  the  calling  of  the  meeting  of  directors 
held  on  October  18th,  and  with  all  this  knowledge  the  com- 
pany sanctioned  the  transfer  by  the  sheriff  and  ordered 
entry  thereof  to  be  recorded  in  the  compan/s  books,  and 
plaintiff  Malouf s  certificates  cancelled;  and  immediately 
Malouf  Realty  Company  purported  to  sell  the  whole  75,000 
shares  to  Cahill,  the  brother-in-law  of  E.  K.  Malouf.  These 
facts,  considered  with  the  telegrams  and  other  communica- 
tions which  passed  between  E.  K.  Malouf  and  the  company, 
or  its  secretary,  beginning  on  September  30th,  the  very  day 
the  secretary  says  Kouri  had  presented  the  stock  transfer 
for  entry,  the  meeting  between  defendants  Labad  and  E.  K. 
Malouf  at  North  Bay  (and  which  I  find  difficult  in  believing 
was  accidental),  and  the  close  touch  kept  between  E.  K. 
Malouf  and  the  company,  or  its  secretary,  during'  the  pro- 
ceedings leading  up  to  and  following  the  sale,  convince  me 
beyond  doubt  that  the  defendants,  other  than  the  sheriff, 
acted  in  such  a  manner  and  with  such  knowledge  as  to  give 
good  grounds  for  holding  that  there  was  collusion  such  as 
makes  it  impossible  to  uphold  the  validity  of  the  sheriffs 
sale. 

There  will  therefore  be  judgment  setting  aside  the  sale 
by  the  sheriff  and  cancelling  the  entry  made  in  the  books  of 
defendants.  The  Gold  Pyramid  Mining  Company  of  Larder 
Lake,  Limited,  of  the  transfer  to  defendant,  Malouf  Realty 
Company,  of  the  75,000  shares  and  other  interests  of  the 
plaintiff  Malouf,  and  directing  that  the  certificate  issued  to 
Malouf  Eealty  Company  for  such  sliares  be  delivered  up  to 
be  cancelled;  that  plaintiff  Kouri  be  entered  in  the  books 
of  the  company  as  owner  of  the  25,000  shares  represented  by 
certificate  number  632,  and  that  a  certificate  for  these  shares 
be  issued  by  the  company  and  be  delivered  to  him;  that 
plaintiff  Malouf  be  entered  in  the  books  of  the  company  as 
owner  of  the  remaining  50,000  shares,  and  that  certificates 
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numbers  630  and  631  representing  the  50,000  shares  be  de- 
livered to  plaintiff  Malouf.  Defendant  Malonf  Eealty  Com- 
pany is  restrained  from  delivering  over,  transferring,  selling 
or  otherwise  dealing  with  the  shares  anS  interest  purporting 
to  have  been  sold  to  it  by  the  sheriff. 

As  against  defendants,  other  than  defendants  Varin, 
plaintiffs  are  entitled  to  their  costs  of  action,  including  the 
costs  of  and  incidental  to  the  injunction.  No  costs  against 
defendant  Varin. 


divisional  coubt. 

^      Maboh  8th,  1912. 

DARKE  V.  CANADIAN  GENERAL  ELECTRIC  CO. 

3  O.  W.  N.  817. 

Negligence — Master  and  Servant — Action  hy .  Widow  to  Recover  for 
Death  of  Husband — Workmen's  Compensation  Ac*,  sees.  2  (i), 
S  (2) — Person  Entrusted  with  Superintendence. 

Divisional  Coubt,  held,  that  a  person  in  "  sperintendence  "  need 
not  necessarily  exercise  superintendence  direc\ly  over  the  workman 
injured, -nor  that  the  workman  should  be  acting  under  the  immediate 
order  of  such  superintendent.  It  is  enough  if  the  superintendent 
and  the  workman  are  both  employed  in  the  furtherance  of  a  common 
object  to  the  employed,  although  each  may  be  occupied  in  distinct 
departments  of  that  common  object. 

Kearney  v.  Nichols,  76  L.  T.  63,  followed. 
-    Judgment  of  Mulock,  C.J.Ex.D.,  20  O.  W.  K.  587  j  3  O.  W.  N. 
368,  reversed. 

An  appeal  by  the  plaintiff  from  a  judgment  of  Hon. 
Sir  Wm.  Mulook,  C.J.  Ex.D.,  20  0.  W.  R.  587,  dismissing 
her  action,  brought  to  recover  damages  for  the  death  of  her 
husband. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Mr. 
Justice  Clute^  Hon.  Mr.  Justice  Latchpord  and  Hon. 
Mr.  Justice  Sutherland. 

D.  O^Connell,  for  the  plaintiflF,  appellant. 

G.  H.  Watson,  K.C.,  and  L.  M.  Hayes,  K.C.,  for  the  de- 
fendants, respondents. 

Hon.  Mr.  Justice  Clute: — The  action  was  brought  by 
the  plaintiff,  a  widow  and  administratrix  of  Hugh  Darke, 
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who  was  killed  while  in  the  employ  of  the  defendants  on 
the  15th  June,  1911,  owing,  it  is  alleged,  to  the  negligence 
of  the  defendants. 

Darke'  was  a  workman  in  the  defendants'  employ  under 
Jeffries,  the  foreman  of  the  mechanical  department.  An 
electrical  generator  had  been  set  up  by  Darke  and  his  fellpw 
workmen  and  fastened  to  the  floor  ready  to  be  tested  by 
Thompson,  the  electrical  expert. 

Thompson  considered  the  machine  insecurely  attached 
to  the  floor  and  mentioned  the  matter  to  the  foreman  Jeffries 
who  directed  Gartner  to  remain  with  Darke  while  the  ma- 
chine was  being  tested  by  Thompson. 

Anson  was  Jeffries'  superior  officer.  One  of  the  de- 
fences raiseil  is  that  after  the  machine  was  set  up  it  was 
examined  by  Jeffries  tind  Anson  who  pronounced  it  com- 
plete and  ready  for  inspection.  Darke  was  ordered  to  some 
other  work  and  had  no  right  to  further  meddle  with  the 
machine  without  instructions  from  a  competent  authority 
which  it  is  alleged  was  never  given;  that  without  authority 
he  as  a  volunteer  took  it  upon  himself  with  Gartner  to  fur- 
ther secure  the  machine  to  the  floor  and  in  doing  so  placed 
himself  upon  the  belt  in  order  to  reach  the  work  he  was 
engaged  upon  and  Avhile  in  that  position  Thompson  having 
completed  the  connection  and  without  the  knowledge  of 
Darke's  position  turned  on  the  power,  which  caused  the  belt 
to  move  and  drew  him  under  the  wheel,  which  caused  his 
death. 

The  jury  found  in  answer  to  questions:  (1)  that  Anson 
and  Jeffries  inspected  the  machine  on  the  afternoon  of  the 
15th  of  June,  and  passed  it  as  satisfactorily  set  up  and 
ready  for  the  electrical  test:  (2)  Jeffries  after  such  inspec- 
tion informed  Darke  to  the  effect  that  the  machine  was 
satisfactorily  set  up  and  that  the  job  of  setting  up  was  finished 
and  put  him  on  another  job;  (3)  the  machine  was  turned 
over  by  Jeffries  to  the  electrical  department  as  in  condition 
to  be  tested  between  5.30  and  6.00  o'clock  p.m.,  on  the  15th 
of  June;  (4)  Darke  was  put  on  another  job  and  left  on 
Buch  other  job  until  shortly  before  the  time  for  beginning 
the  testing;  (5)  Jeffries  took  him  off  this  job  and  instructed 
him  to  be  present  at  and  prior  to  the  testing  in  question; 
(6)  his  duties  on  such  occasion  were  to  do  all  necessary 
mechanical  work;  (7)  the  defendants  were  guilty  of  negli- 
gence which  caused  the  accident;   (8)  such  negligence  con- 
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Bisted  of  (a)  lack,  of  proper  code  of  signals;  (b)  lack  of 
electrician^s, assistants  so  placed  as  to  intelligently  signal  all 
clear  before  the  application  of  the  power;  (9)  the  accident 
was  caused  by  the  negligence  of  a  person  in  the  service  of 
the  defendant  who  had  superintendence  intrusted  to  hiln 
whilst  in  the  exercise  of  such  superintendence;  (10)  such 
person  was  Thompson  and  his  negligence  was  that  he  did 
not  make  a  careful  examination  of  machine  and  surround- 
ings immediately  prior  to  applying  the  power;  (11)  the 
jury  acquitted  the  deceased  of  contributory  negligence. 

The  jury  also  find  that  the  accident  was  not  caused  by 
the  negligence  of  any  person  in  the  service  of  the  defend- 
ants, who  had  charge  or  control  of  any  points,  signals,  loco- 
motive, engine,  machine  or  train  upon  a  railway,  tramway  . 
or  street  railway;  (15)  the  jury  find  that  the  deceased  while 
endeavouring  to  further  secure  the  machine  just  prior  to  the 
accident  was  acting  under  Jeffries'  general  order  to  look 
after  the  machine;  (16)  that  prior  to  turning  on  the  power 
Thompson  did  not  know  that  Darke  was  on  the  belt.  The 
jury  made  no  assessment  at  common  law,  but  assessed  $1,800 
under  the  statute. 

Upon  these  answers  judgment  was  reserved- and  sifbse- 
quently  given  on  the  9th  of  December,  1911,  20  0.  W.  R. 
587. 

The  learned  Chief  Justice,  after  stating  the  nature  of  the 
case  and  the  findings  by  the  jury,  proceeds  as  follows: 
'^  There  is  no  evidence  to  support  the  jury's  answer  to  ques- 
tion (9)  that  Thompson  had  intrusted  to  him  any  superin- 
tendence over  Darke.  Therefore,  there  is  no  liability  under 
sec.  3,  sub-sec.  2  of  the  Workmen's  Compensation  for  Injuries  - 
Act,  nor  is  there  any  evidence  to  support  the  jury's  find- 
ings that  Darke  was  acting  under  orders  of  his  foreman, 
Jeffries,  while  endeavouring  to  further  secure  the  machine 
so  that  there  is  no  liability  under  sec.  3,  sub-sec.  3. 

"  At  common  law  the  company  would  not  be  liable  for 
the  negligence  of  Thompson,  who,  as  regards  Darke,  was  a 
fellow  workman.  Thus,  there  is  no  common  law  liabilitv. 
The  evidence  shews  that  Darke's  dutv  was  to  do  nothinfr 
until  after  the  machine  was  set  in  motion,  and  though  he 
knew  Anson  and  Jeffries  had  carefully  examined  the  condi- 
tion of  the  machine  and  pronounced  it  satisfactory  and  that 
in  consequence  he  was  removed  from  the  job,  he  by  some 
mistake  of  judgment  of  his  own  motion,  perhaps  encouraged 
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by  the  opinion  of  Thompson  who  had  no  authority  over  him, 
to  undertake  to  further  secure  the  machine,  and  whilst  so 
engaged  met  with  the  accident.  Under  the  circumstances 
I  fail  to  see  where  the  defendant  company  is  liable  and 
think  the  action  should  be  dismissed.  This  is  not  a  case  for 
giving  costs.'^ 

The  plaintiflf  contends  that  there  was  evidence  to  support 
the  jury's  finding;  that  in  any  event  the  system  was  faulty 
by  reason  of  the  lack  of  a  proper  code  of  signals  and  also 
by  reason  of  the  electrician^s  assistant  not  being  placed  so 
that  he  could  intelligently  signal  all  clear  before  the  applica- 
tion of  the  power,  and  that  the  defendants  are  liable  at 
common  law  as  well  as  under  the  statute.  They  further 
claim  that  in  any  event  there  should  be  a  new  trial  because 
of  what  took  place  in  respect  to  the  answer  to  question  (13) 
as  the  view  expressed  by  the  Judge  and  urged  by  the  defend- 
ants' counsel  was  that  there  was  no  evidence  to  support  the 
charge  that  the  death  was  caused  by  the  negligence  of  some 
person  in  the  service  of  the  defendants  who  had  charge  or 
control  of  signals,  engine,  train,  etc. 

The  principal  question  argued  at  bar  was  as  to  whether 
thero  was  any  evidence  which  ought  properly  to  have  been 
submitted  to  the  jury  in  support  of  questions  (9),  (10)  and 
(15).  It  was  argued  that  Jeffries  having  inspected  the  job 
and  passed  it  ov^r  to  Thompson,  Darke  voluntarily  and 
officiously  interfered  without  authority  and  against  his  duty ; 
that  his  duty  did  not  begin  until  the  test  by  Thompson  com- 
menced; that  he  was  not  subject  to  Thompson's  orders,  nor 
was  Thompson  a  superintendent  under  sec.  3,  sub-sec.  2  as 
defined  by  sec.  2,  sub-sec.  1  of  the  Act. 

If  the  facts  are  as  suggested  the  judgment  is,  in  my 
opinion,  right;  but  it  is,  upon  the  other  hand,  strongly 
urged  by  plaintifli's  counsel  that  the  evidence  shews  what  in 
effect  the  jury  have  found ;  that  Darke  was  properly  engaged 
in  making  the  machine  more  secure  at  the  moment  when 
Thompson  turned  on  the  power  which  caused  his  death ;  that 
Thompson  was  a  person  having  superintendence  within  the 
meaning  of  the  Act,  and  that  it  was  owing  to  his  negligence 
in  not  taking  reasonable  care  under  the  circumstances  to 
ascertain  that  all  was  clear  before  he  turned  on  the  power 
that  Darke  came  to  his  death. 

The  evidence  upon  this  point  depends  upon  a  number  of 
witnesses  and  the  meaning  to  be  ascribed  to  their  evidence 
and  the  inference  to  be  drawn  from  it. 


1912]    DARKE  V.  CANADIAN  GENERAL  ELECTRIC  CO.     587 

It  will  be  seen  that  on  the  findings  of  the  jury  to  ques- 
tions 1,  2,  3,  4,  and  5,  that  Darke's  work  upon  the  machine 
to  be  tested  was  complete;  that  he  was  put  upon  another 
job ;  that  he  was  afterwards  taken  off  that  job  and  sent  back 
to  be  present  at  the  testing,  and  that  his  duties  on  such  oc- 
casion were  '^to  do  all  necessary  mechanical  work."  We 
thus  have  the  position  that  Darke,  having  mechanil^l  knowl- 
edge, was  present  at  the  machine  with  Thompson  and  his 
assistant  to  do  any  mechanical  work  necessary  during  the 
testing. 

The  case  turns,  I  think,  upon  what  took  place  after 
Thompson  had  arrived  and  while  Darke  was  waiting  to  do 
such  mechanical  work  as  he  might  be  called  upon  to  do. 

The  learned  Chief  Justice  in  dealing  with  this  part  of 
the  case  say&,  *'  At  about  9.40  p.m.  Jeffries  instructed  Darke 
to  be  present  at  the  testing  along  with  one  Gartner,  and 
watch  the  bearings  and  bolts.     Accordingly,  Darke  was  in 
attendance  and  formed  the  opinion  that  the  machine  was 
not  sufficiently  secure  and  so  expressed  himself  to  Thomp- 
son, and  said  that  he  would  add  another  bolt.    Thompson 
seems  also  to  have  considered  the  machine  insecure.    Jeffries 
was  not  then  present,  though  elsewhere  in  the  shop.    Darke 
went  down  the  shop  for  a  wrench,  returned  and  proceeded 
to  apply  an  additional  clamp  to  the  machine,  Thompson 
standing  at  the  switch  at  which  point  he  could  not  see  Darke, 
the  machine  being  between  them.     A  motion  by  Gartner 
was  misunderstood  by  Thompson,  as  meaning  that  all  was 
ready  for  the  power  to  be  turned  on»    This  was  done  when 
the  accident  happened.    Gartner  was  not  Thompson's  assist- 
ant proper;  he  was  working  with  Darke  and  had  been  sent 
by  Jeffries  to  assist,  and  at  Thompson's  request,  because 
Thompson  feared  that  the  machine  would  move,  that  is  it  was 
not  sufficiently  fastened  down.     Jeffries  was  about  leaving 
for  home  when  Thompson  saw  him."    Thompson  had  been 
working  on  another  machine  until  half-past  nine.    He  then 
went  to  superintend  the  starting  of  the  machine,  to  see 
that  the  machine  was  operating  properly,  and  to  obtain 
certain  electrical  date  which  would  prove  whether  the  ma- 
chine would  come  up  to  its  guarantee,  or  not. 

He  says  that  Darke  told  him  not  to  start  for  a  moment 
that  he  wished  to  tighten  a  bolt.  The  witness  says  he  has 
an  indistinct  recollection  as  to  the  time  when  he  saw  Darke 
(and  this  would  appear  so  on  reading  his  examination)  : 
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that  Darke  had  been  tightening  up  a  bolt  there  and  asked 
Thompson  to  go  to  the  back  of  the  machine,  and  he  would 
point  out  where  he  had  been  tightening  the  machine;  that 
Thompson  went  around  and  said,  "  Well,  we  will  try  it  any- 
way at  that/'  He  says  this  was  ten  minutes  or  a  quarter  of 
an  hour  before  he  started  the  machine;  that  was  before 
Gartner  came;  that  Darke  walked  away  and  that  he  did  not 
see  him  until  after  the  accident;  that  before  he  started  the 
machine  he  went  around  twice  to  see  that  all  was  clear ;  that 
Gartner  gave,  what  he  took  to  be  a  nod,  that  all  was  clear, 
and  he  turned  on  the  power,  when  the  accident  occurred. 

On  cross-examination  he  says  that  when  he  looked  around 
the  machine  he  was  under  the  impression  that  it  might 
move,  that  it  was  not  quite  secure.  He  says  that  Darke  came 
to  him  about  half-past  nine  and  told  him  that  he  would  be 
alone  after  ten  o^clock ;  that  he  said  to  Darke,  ''  I  think  the 
thing  will  move,  and  to  leave  only  one  machine  fitter  on  the 
job  is  not  fair  to  us,  because  I  do  not  want  to  be  in  all  night, 
and  if  they  only  left  one  man  it  would  mean  a  long  job  if  it 
did  move :"  tliat  after  seeing  Darke  he  saw  Jeffries,  the  fore- 
man ;  that  it  was  after  he  told  Darke  he  was  afraid  the  ma- 
chine would  move  that  Darke  said  he  would  tighten  the 
bolt  at  the  back  of  the  machine,  and  he  went  around  there 
for  that  purpose;  that  at  that  time  he  did  not  know  where 
Gartner  was;  that  he  did  not  see  Gartner  and  Darke  together 
at  all;  that  he  sat^  Darke  tightening  the  bolt,  and  after- 
wards Darke  came  to  him  and  he  said,  ^^  I  have  tightened 
those  bolts  up  now."  That  was  previous  to  Gartner  coming. 
When  Gartner  came  he  said  "Wait  a  minute  I  want  to 
tighten  a  bolt  at  the  front,"  and  Gartner  then  started  to 
tighten  a  bolt  in  the  front.-  This  he  says  was  no  doubt  ten 
minutes  before  the  switch  was  turned  on.  He  savs,  "  I  have 
only  got  a  hazy  opinion  as  to  the  periods  of  time." 

"  Q.  So  he  told  yon  not  to  turn  the  power  on  for  a 
minute,  he  was  going  to  tighten  a  bolt  in  the  front?    A.  Yes. 

Q.  And  saw  him  go  there?    A.  Saw  him  go  there. 

Q.  And  afterwards  saw  him  rise  up  ?  A.  I  saw  him  stand- 
ing; I  saw  him  rise  up. 

Q.  What  did  you  do?  A.  I  signalled  to  him,  a  waive 
of  the  hand. 

Q.  And  you  got  what  you  took  to  be  a  nod  of  the  head? 
A.  I  got  a  nod,  what  I  took  to  be  a  deliberate  nod." 
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Upon  being  examined  further  about  his  conversation  with 
Darke  he  says:  That  he  did  not  make  any  round  of  inspec- 
tion after  Gartner  told  him  he  was  going  to  tighten  the  bolt. 

^^His  Lordship:  Q.  Did  you  see  Mr.  Jeffries  that  even- 
ing?   A.  Yes,  my  Lord. 

Q.  When?  A.  Possibly  about  twenty  minutes  previous 
to  the  accident. 

Q.  Where  did  you  see  him?  A.  Oh,  probably  20  yards 
away  from  the  outfit  south  of  the  outfit. 

Q.  Was  this  before  you  had  gone  on  duty?  A.  This  was 
after  I  had  gone  on  duty. 

Q.  Was  it  before  Gartner  had  told  you  that  there  was  a 
bolt  loose?  A.  Yes,  before  Gartner  told  me  he  was  going 
to  tighten  up  a  bolt. 

Q.  Before  he  told  you  that,  did  you  have  any  conversa- 
tion with  Mr.  Jeffries  in  regard  to  tightening  up  this  ma- 
chine? A.  Well,  the  conversation  that  I  had  with  Mr.  Jeff- 
ries was  simply  to  the  effect  that  I  had  heard  Darke  tell  me 
there  was  only  one  man  to  be  left  after  10  o^clock,  and  that  I 
thought  that  was  not  fair  to  us,  and  I  asked  him  if  he  did 
not  think  it  would  be  better  to  leave  another  man. 

Q.  To  assist  in  the  process  of  test?  A.  To  assist  in 
case  anything  moved. 

Q.  To  assist  in  case  anything  went  wrong  after  it  began? 
A.  Yes. 

Q.  That  was  the  substance  of  your  conversation  with 
Jeffries?    A.  Yes^  sir. 

Q.  That  was  all  ?    A.  That  was  all." 

Gartner,  a  machinist,  who  was  working  with  Darke  at 
the  time  of  the  accident  says  that  he  was  otherwise  engaged 
in  the  shop  until  nearly  20  minutes  to  10  o'clock;  that  Darke 
spoke  to  him  about  9  o'clock  and  said  that  he  did  not  like 
the  look  of  the  machine;  that  he  did  not  think  the  machine 
was  safe;  that  he  thought  it  would  shift,  and  that  one  man 
would  be  no  good  jacking  it  back  again.  He  replied  that  it 
was  for  Jeffries  to  say  whether  lie  would  stay  or  not,  and 
Darke  said  he  was  going  going  to  see  Jeffries,  and  he  went 
with  Darke;  he  did  not  hear  all  that  Jeffries  said,  but 
Jeffries  told  him  to  stay  with  Darke  until  the  load  was  on  the 
machine,  to  see  that  everjrthing  was  all  right  and  if  he 
wanted  any  assistance  to  give  it  to  him.  He  did  not  hear 
Darke  tell  Jeffries  that  the  machine  might  shift.    After  the 
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conversation  with  Jeffries  Darke  asked  him  to  take  a  look 
at  the  clamp,  which  he  had  already  spoken  of.  He  did  not 
think  it  safe.  At  this  time  Walker,  another  fellow-workman, 
was  also  there  and  the  three  of  them  talked  it  over  and  Gart- 
ner suggested  putting  in  a  jack,  which  was  tried,  but  would 
not  work.  "  We  could  not  get  a  straight  drawn  on  it."  Darke 
then  suggested  putting  in  a  clamp.  This  was  got  and  they 
proceeded  to  put  it  in.  They  had  some  difficulty  in  doing  so. 
They  finally  got  the  bolt  through  the  slot  and  were  wrench- 
ing down  the  nut,  Darke  kneeling  on  the  belt  which  they 
thouglit  was  the  quickest  way  in  tlie  interest  of  the  firm 
to  get  the  thing  tightened  down. 

*'  Q.  When  you  Imve  to  secure  a  machine  who  superintends 
the  method  to  be  adopted?  A.  The  man  in  charge.  We 
generally  go  to  work  to  put  up  a  machine,  we  pretty  near 
know  what  Avas  needed,  and  we  go  at  it  in  that  way,  your 
Lordship.*' 

Gartner  stood  up  to  rest  himself  from  the  bent  position  he 
had  been  in  and  Darke  said  if  we  could  only  get  a  little  more 
squeeze  on  this  we  would  be  all  right.  Gartner  got  down 
again  to  assist,  and  the  accident  happened. 

Jeffries  was  on  the  premises  in  the  shop  in  the  office. 
When  asked  by  Mr.  Watson  whether  Jeffries  was  informed 
of  putting  on  this  clamp  he  said  he  could  not  say ;  he  thought 
the  clamp  was  needed.  He  speaks  of  Darke  being  a  pretty 
careful  man,  generally. 

^'  Q.  Then  when  yon  came  to  the  machine  about  20  min- 
utes to  10 — when  did  you  see  Thompson  first?  A.  I  went 
and  told  him  we  were  going  to  put  on  this  clamp. 

His  Lordship:  Q.  Who  did?    A.  I  did. 

Mr.  Watson:  Q.  You  told  Thompson  you  were  going  to 
put  on  the  clamp?    A.  Yes. 

Q.  Why  did  you  tell  him  that  ?  A.  Because  he  told  me  he 
was  going  to  start  up  about  10  o'clock. 

Q.  That  was  the  reason,  and  you  told  him  that  you  and 
Darke  were  going  to  put  on  a  clamp?  A.  That  is  one  thing. 
I  often  wisli  I  could  remember.  I  do  not  remember  the 
exact  words,  but  I  remember  telling  him  we  were  going  to 
fix  that,  because  he  said  himself  he  did  not  think  it  was  safe. 

Q.  You  do  not  know  about  that  ?    A.  Only  what  he  said. 

Q.  You  did  not  hear  him  say  that?  A.  No,  he  told 
Darke  and  Darke  told  me. 
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Q.  Did  the  accident  occur  before  or  after  10  o'clock?  A. 
It  occurred  before  10  minutes  to  10,  to  the  beet  of  my  knowl- 
edge. 

Q.  Did  it?    A.  Yes,  sir. 

Q.  And  you  say — ^who  told  you  it  was  to  be  started  at  10 
o'clock?  A.  Mr.  Thompson  said  he  thought  he  would  start 
about  10  o'clock. 

Q.  That  is  before  you  told  liim  the  new  clamp  was  going 
to  be  put  on?    A.  Yes,  sir. 

Q.  And  now  you  say  it  was  started  before  10  ?  A.  Started 
about  5  minutes  to  10. 

Q.  Are  you  sure  of  that  ?  A.  To  the  best  of  my  knowledge, 
because  the  whistle  blew  for  10  o'clock,  just  when  we  were 
getting  him  out  of  the  belt. 

Q.  Then  did  you  give  him  any  signal  to  start  ?  A.  I  did 
not,  sir. 

Q.  If  he  says  that  in  evidence  tlmt  you  got  up  and  gave 
him  a  nod,  wliich  in  the  regular  course  would  be  a  nod,  a 
signal  to  proceed?     A.  I  did  not  know^  a  nod  was  a  signal. 

Q.  Did  you  give  any  nod?  A.  Xo,  sir,  to  the  best  of 
my  knowledge  anything  I  did  when  I  rose  up  was  done 
unconsciously,  for  I  did  not  raise  up  with  tlie  intention 
of  giving  any  signal.^' 

He  further  says  that  Darke  was  in  charge  of  this  ma- 
chine that  night.    He,  Gartner,  was  not. 

"  Q.  So  that  wlien  Thompson  started  up  according  to 
your  statement,  he  started  up  witliout  any  direct  signal  from 
you?    A.  Yes,  sir. 

Q.  Too  quickly?  A.  Too  quickly,  he  thought  when  I 
got  up,  he  made  a  mistake  in  starting  up. 

Q.  But  you  were  going  on  to  say  that  doing  this  par- 
ticular work  it  could  be  done  more  easily  and  conveniently  on 
the  belt?  A.  Yes,  sir.  We  could  not  see  any  other  way  to 
get  at  it  that  night,  and  he  got  on,  and  thought  he  was  work- 
ing in  the  best  position," 

Being  questioned  again  as  to  what  Jeffries  said,  he  says: 
'"  Mr.  JeflFries  told  me  to  stay  with  Mr.  Darke  until  the  load 
was  on  the  machine  to  see  if  everything  was  all  right.  If 
anything  was  not  right  I  was  to  stay  with  him,  but  he  said, 
^  Come  in  in  the  morning,  I  want  you  on  the  other  machine 
in  the  morning.' 
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Q.  If  anything  was  wrong  with  the  machine  what  were 
you  to  do?  A.  We  would  have  to  fix  it  to  the  best  of  our 
ability  if  anything  went  wrong  in  our  scope,  that  we  could  fix. 

His  Lordship:  Q.  Did  Mr.  Jeffries  tell  you  what  the 
nature  of  the  work  was  to  be?  A.  Your  Lordship,  we  pretty 
near  understood  it  ourselves  what  had  to  be  done.  If  anything 
went  wrong,  you  see,  there  was  no  foreman  there  after  10 
o'clock. 

Q.  If  anything  went  wrong  at  what  stage?  A.  When  they 
start  the  machine  up,  the  machine  may  shift,  there  is  a 
chance  of  that,  and  we  would  have  to  go  all  over  it  again  and 
fix  it. 

Q.  Would  you  go  and  report  that  to  Mr.  Jeffries?  A. 
After  10  o'clock  there  would  be  no  one  to  report  to. 

Q.  On  whose  judgment  would  you  act  ?  A.  If  we  thought 
we  should,  we  would  do  it. 

Q.  Has  that  been  the  course  of  action  in  that  shop?  A. 
Sometimes  it  was  done. 

Q.  If  the  machine  shifted?  A.  If  they  shifted,  but  I 
could  not  remember  ever  one  shifting  at  night." 

Then  being  asked  as  to  the  securing  the  machine,  he 
eays : — 

"  Q.  When  a  machine  is  put  in  position  on  the  ground 
and  is  handed  over  to  the  machine  fitters?  A.  We  have 
to  secure  it. 

Q.  Is  there  any  one  supervising  your  work?  A.  Person- 
ally, you  mean? 

Q.  When  you  are  doing  it?  A.  We  are  there  in  our  own 
discretion.  He  might  be  along,  but  when  we  are  there  we  are 
actually  doing  the  work  ourselves.    He  might  come  along.'' 

Then  being  asked  as  to  the  machine  being  sufficiently 
secured,  he  says : — 

"A.  I  thought  it  had  not  enough  hold. 

Q.  So  that  would  be  one  of  the  things  to  which  His 
Lordship  referred,  you  would  remedy  if  you  saw  fit,  do  so  at 
your  own  discretion?  A.  Well,  we  might  do  it  at  our  own 
discretion. 

Q.  Or  substitute  another  clamp  for  it?    A.  If  necessary." 

Again  being  asked  as  to  what  he  told  Thompson,  he  says 
that  he  cannot  remember  the  exact  words: — 

"  I  told  him  not  to  start  up,  we  were  going  to  fix  this 
illow  block. 
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Q.  Did  you  proceed  to  do  the  work  immediately  after- 
wards? A.  Yes,  sir." 

The  witness  Fielder,  Thompson's  assistant,  saw  Darke 
before  the  accident  screwing  some  bolts  at  the  back  of  the 
machine,  but  did  not  know  where  he  was  at  the  time  of  the 
accident.  ^ 

Tlie  witnesses  Bond  and  Kite  prove  that  the  machine  was 
furtlier  secured  after  the  accident  by  clamps,  as  was  being 
done  by  Darke  at  the  time  of  the  accident. 

Jeflfries,  the  foreman  over  Darke,  and  in  charge  of  him 
and  the  other  men  who  set  up  the  machine,  swears  that  it 
was  inspected  by  Anson,  the  general  foreman  over  him  and 
himself  between  5  and  6  o'clock  and  the  men  put  on  another 
job,  and  that  Darke  had  no  instructions  from  him  in  the  way 
of  further  securing  the  machine  down  to  the  floor;  that  his 
instructions  were  to  watch  the  bearings  and  the  belt  at  the 
start  up  and  to  see  that  the  belt  di^  not  go  off.  He  positively 
denies  that  he  gave  either  Darks  or  Gartner  instructions  to 
put  on  ajEurther  clamp.  On  cross-examination  he  says  that 
in  doing  work  of  this  kind  the  men  exercise  their  own  dis- 
cretion more  or  less.  He  admits  that  Darke  had  spoken  to 
him  and  in  consequence  he  had  sent  Gartner  to  remain  with 
him  and  that  Thompson  had  also  spoken  to  him,  but  he  does 
not  remember  clearly  what  Thompson  said.    He  is  asked: — 

If  Darke  or  Gartner  saw  a  belt  loose  would  it  be  their 
duty  to  fix  it  if  you  were  not  there?  A.  If  there  was  no 
one  else  to;  there  would  be  no  one  else. 

Q.  If  there  was  no  one  else,  if  there  were  a  belt  loose 
there  would  it  be  their  duty  to  fix  it? 

Mr.  Watson:  Before  or  after? 

Mr.  O'Gonnell:  While  they  were  waiting  for  the  test  to 
be  made?    A.  If  they  said  it  I  suppose  it  would  be  made. 

Q.  It  would  be  their  duty?    A.  If  it  was — 

Q.  Never  mind  explaining  the  why.  A.  I  do  not  Just 
see — 

Q.  Do  not  try  to  define  reasons.  Tell  me  why,  I  ask 
you,  why  would  they  tighten  the  bolt?  A.  I  suppose  if  it 
was  necessary  to  tighten  the  bolt  they  would  do  so. 

Q.  Why,  to  make  the  machine  more  secure?  A.  May 
be  that. 

Q.  Would  that  not  be  the  only  reason?     A.  Yes.'' 
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He  denies  that  Thompson  had  any  right  of  supervision 
or  direction  over  Darke,  but  only  over  the  men  assisting 
him  in  the  test. 

A  fair  result  of  the  evidence  bearing  upon  the  question 
of  Darke  being  lawfully  where  he  was  and  doing  what  he 
did  at  the  time  of  the  accident,  may  be  shortly  stated  thus, 
he  had  been  engaged  under  Jeffries  during  the  day,  setting 
up  the  machine.  About  half-past  five  it  was  inspected  and 
pronounced  complete  and  ready  for  the  test  by  Jeffries  and 
his  superior  officer,  Anson.  Darke  was  then  put  upon 
another  job,  but  ordered  to  return  to  be  present  at  the  test- 
ing about  half-past  nine;  that  both  Darke  and  Thompson 
thought  the  machine  insecure  and  both  Thompson  and  Darke 
communicated  with  Jeffries.  Exactly  what  is  disclosed  does 
not  clearly  appear,  but  in  consequence  of  these  communica- 
tions, Gartner  was  sent  back  with  Darke  to  be  present  with 
Darke  during  the  testing.  Jeffries,  while  denying  that  he 
gave  Darke  no  specific  instruction  to  put  on  the  clamp  at 
which  he  was  working  at  the  time  of  the  accident,  yet  admits 
that  Darke  had  a  certain  discretion  in  work  of  this  kind, 
and  if  it  was  discovered  before  tlie  power  was  applied  that 
a  nut  was  insecure  he  might  tighten  it,  and  from  his  evi- 
dence I  think  it  a  fair  inference  upon  which  the  jury  might 
have  acted  that  as  Darke  and  Cartner  were  persons  who 
understood  and  to  whose  charge  had  been  committed  the 
duty  of  setting  up  the  machine  and  securing  it  ready  for 
the  test,  they  might  reasonably  and  properly  act  upon  their 
own  discretion  to  further  secure  the  machine,  if  they 
thought,  and  Thompson  who  had  charge  of  the  test  thought, 
it  was  insecure.  Thompson,  being  an  electrical  engineer, 
must  have  had  better  knowledge  of  the  security  required 
for  the  power  to  be  applied  than  anyone  else,  and  it  appears 
to  mo  that  neither  he  nor  Darke  would  have  been  reason- 
ably discharging  their  obvious  duty  if.  knowing  the  machine 
was  insecure  and  that  men  were  there  competent  to  make 
it  secure,  the  proper  means  had  not  been  taken  to  further 
secure  it. 

I  think,  therefore,  this  was  evidence  which  could  not 
have  been  properly  withheld  from  the  jury,  and  that  their 
finding  to  question  14  "By  what  authority  or  at  whose 
instance  was  the  deceased  acting  when  endeavouring  to 
further  secure  the  machine  just  prior  to  the  accident?  A. 
Jeffries'  general  order  to  look  after  the  machine,"  was  well 
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warranted  by  the  evidence;  that  he  was  not  a  volunteer  in 
any  sense  but  was  at  work  in  discharge  of  his  duty  at  the 
time  of  the  accident,  and  this  I  take  to  be  the  mefining  of 
this  finding. 

Then  was  there  evidence  to  support  the  answers  to  ques- 
tions 9  and  10:  Q.  Was  the  accident  caused  by  the  negli- 
gence of  any  person  in  the  service  of  the  defendant  who  had 
any  superintendence  intrusted  to  him  whilst  in  the  exercise 
of  such  superintendence?  A.  Yes.  Q.  If  so,  who  was 
sxich  person  and  what  was  such  negligence?  A.  Thompson, 
in  that  he  did  not  make  a  careful  examination  of  machine 
and  surroundings  immediately  prior  to  applying  the  power." 

The  first  question  that  arises  is  as  to  whether  or  not 
Thompson  was  a  superintendent  within  sec.  3,  sub-sec.  2,  as 
explained  by  sec.  2,  sub-sec.  1.  It  was  strongly  urged  that 
under  sec.  2,  sub-sec.  1,  superintendence  must  be  a  person 
under  whose  authority  Darke  was  acting,  that  is  having 
superintendence  over  him.  I  do  not  think  this  to  be  the 
meaning  of  the  section.  It  should  be  remembered  that 
under  sec.  8  of  the  English  Act.  the  expression,  ^^  person 
who  has  superintendence  intrusted  to  him  means  a  person 
whose  sole  or  principal  duty  is  that  of  superintendence  and 
is  not  ordinarily  engaged  in  manual  labour." 

The  effect  of  see.  2,  sub  sec.  1,  is  not  to  limit  the  word 
''superintendence^^  as  found  in  the  Imperial  Act,  but  to 
extend  it.  In  the  Imperial  Act,  superintendence  is  limited 
to  persons  ordinarily  engaged  in  manual  labour.  By  sub-sec. 
1,  of  sec.  2,  the  word  ''  superintendence "  is  enlarged-  lo 
mean  any  person  who  has  general  superintendence  over 
workmen  as  is  exercised  by  a  foreman  or  person  in  a  like 
position  to  a  foreman,  whether  the  person  exercising  super- 
intendence is  or  is  not  ordinarily  engaged  in  manual  labour. 
It  does  not  mean  that  the  person  having  superintendence 
must  have  such  superintendence  over  the  person  who  is 
injured,  but  that  wherever  there  is  a  general  superinten- 
.dence  over  workmen  such  as  is  exercised  bv  a  foreman  or 
a  person  in  a  like  position  to  a  foreman  there  sec.  2,  sub- 
sec.  1,  applies,  whether  such  person  is  or  is  not  ordinarily 
engaged  in  manual  labour.  It  in  effect  extends  the  applica- 
tion of  the  Act  to  cases  not  included,  owing  to  the  limita- 
tion in  sec.  8,  within  the  Imperial  Act. 

In  Kearney  v.  Nichols,  70  L.  T.  fi3,  it  was  held  by  Den- 
man,  J.,  that  it  is  not  necessary  that  puch  superintendence 
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should  bo  ext^reised  directly  over  the  workman  injured  or 
that  the  workman  should  he  acting  under  the  immediate 
orders  of  such  superintendence.  It  is  enough  if  the  super- 
intendent and  the  workmen  are  both  employed  in  the  fur- 
therance of  the  common  object  of  the  employer  although 
each  may  be  occupied  in  distinct  departments  of  that  com- 
mon object. 

There  the  plaintiff's  husband  had  been  employed  by  the 
defendants  as  an  under-looker  in  the  mill  in  question,  and 
on  the  day  when  he  met  his  death,  was  engaged  in  cleanin<]r 
and  oiling  some,  machinery.  There  were  some  structural 
alterations  being  made  in  the  mill,  including  the  removal  of 
the  engine  house,  and  a  man  named  Todd  was  appointed 
clerk  of  the  works  to  superintend  the  structural  alterations, 
being  engaged  by  the  architect  but  paid  by  the  defendants. 
The  jury  found  that  Todd  was  guilty  of  negligence,  that  the 
death  was  caused  by  such  negligence  and  that  Todd  was  in 
the  service  of  the  defendants  as  clerk  of  the  works  intrusted 
with  the  superintendence  of  these  structural  alterations  and 
was  in  the  exercise  of  such  superintendence  when  the  negli- 
gence was  committed. 

The  case  was  adjourned  for  argument.  It  was  objected 
for  the  defence  that  the  plaintiff  was  under  no  liability  to 
take  orders  from  Todd.  If  there  was  a  superintendent  it 
was  not  the  clerk  of  the  works,  but  one  Hart,  manager  of 
the  works,  who  had  employed  Kearney  to  oil  the  machinery 
and  to  whose  orders  he  was  bound  to  conform.  Superin- 
tendence meant  a  superintendence  over  the  man  and  over 
the  work  in  which  he  was  engaged,  and  that  the  words 
'^ service''  and  '' superintendence "  as  used  in  sec.  1,  sub- 
sees.  5  and  8.  shewed  that  the  business  of  the  superinten- 
dent and  the  workman  must  be  the  same,  and  as  that  was 
not  so  here,  effect  should  not  be  given  to  the  finding  of  the 
jury.  In  answer  to  this  the  plaintiff's  counsel  presented  a 
very  clear  argument  of  the  law  as  it  existed  prior  to  the  Act 
and  of  the  ob^'ect  of  the  Act,  and  that  having  regard  to  the^ 
true  construction  of  the  Act  the  master  was  liable  for  any- 
thing flowing  from  the  superintendent's  negligence  while 
acting  within  the  scope  of  his  authority,  whether  the  work- 
man injured  thereby  was  bound  to  obey  him  or  not,  pro- 
vided he  was  employed  in  furthering  the  common  end  of 
the  company  or  of  him  who.  was  the  common  master  of 
both.     If  sub-sec.  2'  had  been  intended  to  have  the  limita- 
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tion  put  upon  it  which  was  contended  for  by  defendants,  it 
ought  to  have  had  added  to  it  words  similar  to  those  of 
sub-sec.  3  stating  that  the  workman  was  at  the  time  of  the 
injury  bound  to  conform  and  did  conform  to  the  orders 
given. 

Denman,  J.,  intimated  that  although  a  strong  case  had 
been*  made  out  against  the  application  of  the  ^Act,  in  his 
view  the  Act  would  apply  to  even  a  more  extreme  ease  than 
the  one  before  him.  He  says,  **  suppose,  for  instance,  there 
was  a  factory  and  that  the  person  injured  was  one  whose 
duty  it  was  every  day  to  go  to  the  factory  and  put  the  bales 
of  goods  into  carts;  suppose,  also  tliat  the  stables  of  that 
factory  were  totally  removed  from  the  other  departments, 
and  that  there  was  a  foreman,  or  manager,  of  the  stables, 
and  that  he  negligently  and  improperly  put  a  furious  horse 
in  a  cart,  causing  injury  to  those  in  the  cart;  yet,  looking 
at  tlie  words  of  the  Act,  and  putting  the  construction  on 
them,  not,  perhaps,  that  the  Legislature  might  have  in- 
tended, but  the  construction  to  be  put  on  the  words  they 
had  used,  which  was  the  true  principle  to  be  followed,  he 
thought  they  would  cover  such  a  case  as  that  just  put,  and 
that  therefore  they  would  cover  the  present  case.^' 

He  then  refers  to  the  facts  of  the  case  as  above  stated, 
and  proceeds:  "Upon  the  whole  it  was  a  safe  construction 
to  put  on  the  Act  that  it  did  cover  the  case  where  injury 
happens  to  anyone  in  the  employment  of  the  owner  of  the 
works  through  the  negligence  of  a  person  intrusted  with 
superintendence,  though  in  another  department  of  the  works 
lor  bflsiness.^^ 

This  case  does  not  appear  to  have  been  questioned.  It 
is  referred  to  in  Eugg's  Employment  Liability  Act,  1880, 
p.  132,  where  he  says:  "Tlie  superintendence  under  sub-sec. 
2  need  not  be  exercised  over  the  injured  person.  It  is  suf- 
ficient to  render  the  employer  liable  that  a  servant  who  has 
superintendence,  whilst  exercising  such  superintendence, 
causes  injury  to  a  workman  in  the  service  of  the  same 
master.'^ 

I  therefore  think  tliat  Thompson  was  a  person  having 
superintendence  within  the  meaning  or  sec.  3,  sub-sec.  2, 
as  explained  by  sec.  2,  sub-sec.  1. 

Then,  was  there  any  evidence  that  could  properly  be 
submitted  to  the  jury  of  negligence  on  the  part  of  Thomp- 
son?   Thompson  was  an  electrical  engineer  employed  by 
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the  defendants  to  whom  was  intrusted  the  duty  of  superin- 
tending the  final  testing  of  the  generator,  and  having  under 
him  an  assistant  for  that  purpose.  It  is  part  of  the  defend- 
ant's case  that  Thompson  was  a  man  competent  for  hie 
position.  He  knew  what  power  was  to  be  applied;  what  pull 
would  be  exerted  on  the  machine  when  that  power  was 
applied,  and  he  knew  or  ought  to  have  known  whether  or 
not  the  machine  was  sufficiently  secured  to  resist  the  power. 
In  his  opinion  it  was  not  sufficiently  secured.  This  opinion 
was  supported  by  Darke  and  Gartner.  So  fully  did  he 
realise  this  fact,  that  he  communicated  with  Jeffries.  He 
states  in  his  evidence  that  he  considered  it .  his  duty  to 
examine  the  machine  and  to  see  that  all  was  clear 
before  he  applied  the  power,  and  states  that  he  went 
around  the  machine  twice  for  that  purpose.  It  was  after  he 
had  made  these  examinations  he  says  that  he  saw  Jeffries 
and  that  Gartner  came  in  answer  to  his  request  for  another 
man  and  Gartner  he  knew  was  in  the  act  of  fixing  the 
machine  immediately  before  the  power  was  turned  on.  He 
says  that  he  did  not  know  where  Darke  Ivas,  and  the  jury 
so  find.  He  gays  that  he  understood  that  Gartner  gave  him 
a  signal,  a  nod  that  all  was  clear.  Gartner  says  he  gave  no 
such  signal  and  that  he  know  of  no  signal  of  that  kind  to  be 
given.  Gartner  says  the  power  was  to  be  turned  on  at  10 
p.m.,  and  notwithstanding  Gartner  told  Thompson  that  we, 
meaning  he  and  Darke,  were  going  to  fix  the  clamp  and 
went  immediately  to  do  so,  yet  Thompson  turned  on  the 
power  before  10  o'clock,  without  ascertaining  if  all  was 
clear.  Was  Thompson  justified  in  a  case  of  that  kind  in 
turning  on  the  power  without  further  examination  or  ascer-» 
taining  for  a  certainty  that  everything  was  clear  and  ready 
for  the  power  to  be  turned  on?  After  going  over  the  evi- 
dence with  great  care,  I  cannot  say  that  there  was  not  evi- 
dence that  ought  to  have  been  submitted  to  the  jury.  I 
think  there  was  evidence  upon  that  question  and  that  there 
was  sufficient  to  support  the  jury's  finding  that  Thompson 
was  guilty  of  negligence.  If  Gartner's  evidence  is  to  be 
believed  there  was  no  code  of  signals  and  no  signal  was 
given.  From  the  undisputed  facts  the  jury  might  infer,  if 
they  believed  Gartner,  that  Thompson  carelessly  took  it  for 
granted  that  all  was  clear  when  he  saw  Gartner  standing 
there  and  negligently  and  carelessly  turned  on  the  power 
without  satisfying  himself  where  Darke  was  or  whether  all 
was  clear. 
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With  great  respect,  therefore,  I  am  unable  to  agree  with 
the  finding  of  the  Chief  Justice  that  there  was  no  evidence 
to  support  the  answer  to  question  9. 

With  the  view  I  take  of  the  case,  it  is  not  necessary  to 
consider  whether  there  was  evidence  to  support  the  answer 
to  question  8  in  regard  to  a  code  of  signals  or  whether  the 
jury  received  a  wrong  impression  from"  the  observations  of 
the  Judge  and  defendants'  counsel  as  to  whether  the  acci- 
dent was  caused  by  reason  of  the  negligence  of  any  person 
in  the  service  of  the  defendants  who  had  charge  or  control 
of  any  point,  signal,  locomotive,  engine,  machine  or  train. 

The  judgment  below  should  be  reversed  and  judgment 
entered^  for  the  plaintiff  for  $1,800  with  costs  here  and 
below. 

Hon.  Mr.  Justice  Sutherland: — I  agree. 

Hon.  Mr.  Justice  Latch  ford: — ^I  cannot  add  much 
that  is  useful  to  the  judgment  of  my  learned  brother  Clute. 

It  is  manifest  that  the  jury  did  not  credit  the  super- 
intendents who  gave  evidence  that  until  the  actual  test 
began  nothing  remained  to  be  done  to  the  generator  by  the 
men  connected — as  Darke  was — with  the  mechanical  depart- 
ment. The  machine  was,  as  a  matter  of  construction,  coiii 
pleted.  The  test  might,  it  is  true,  reveal  latent  defects, 
or  shew  that  the  capacity  was  not  as  great  as  was  desired; 
but  nothing  that  the  highest  technical  knowledge  could 
foresee  had  been  left  undone  to  make  the  generator  struc- 
turally perfect. 

The  mechanical  department  had,  after  construction  to 
secure  the  generator  in  a  position  for  the  test.  Necessarily, 
the  machine  should  be  properly  aligned,  and  so  firmly  at- 
tached to  the  metal  floor  that  it  would  not  be  moved  off  its 
temporary  bed  when  subjected  to  the  enormous  strain  of  the 
heavy  belt.  The  slightest  yielding  to  this  strain  would 
cause  the  belt  to  fiy  off,  with  obviously  serious  consequences. 

Jeffries  thought  the  generator  was  properly  placed  and 
eufficientlv  well  secured.  He  swears  that  after  he  had 
passed  it  as  secure,  the  only  duty  of  Darke  in  relation  to 
the  generator  was  to  look  after  the  belts  and  bearings,  and 
this  only  after  the  test  began.  Thompson,  however,  when 
about  to  make  the  test,  considered  that  the  machine  might 
move,    and    so   informed    Darke    and    Jeffries;    and    asked 
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Jeffries  for  an  additional  man  "to  assist  in  case  anything 
nioved.'^  Jeffries  then  undoubtedly  changed  his  opinion 
that  the'  clamping  he  had  seen  was  sufficient,  and  he  fur- 
nished Thompson  with  Gartner  as  assistant  to  Darke. 

Jeffries  and  Anson  both  swear  that  Darke  and  Gartner 
would  have  no  duty  to  discharge  in  connection  with  attach- 
ing the  generator  more  securely  to  the  floor  until  after  the 
test  actually  began;  but  there  are  findingKS  of  the  jury  that 
Jeffries  instructed  Darke  to  be  present  prior  to-  the  test, 
and  then,  as  well  as  after  the  test  began,  to  do  all  necessary 
mechanical  work.  The  jury  manifestly  discredited'  the 
testimony  of  Jeffries  and  other  managers  of  departments, 
and  properly  drew  an  inference  from  the  facts  disclosed  and 
the  sequence  in  which  those  facts  occurred. 

After  it  was  known  to  Jeffries,  Thompson,  Gartner  and 
Darke  that  the  generator  might  shift  during  tlie  test,  Gart- 
ner and  Darke — in  the  presence  of  Thompson — proceeded 
to  make  the  generator  more  secure.  I  think  it  absurd  to 
say  that  they  should  have  waited  until  the  test  began  and 
the  generator  was  pulled  from  its  fastenings — temporary 
at  best — and  the  belt  flying  from  its  pulley  had  wrecked 
everything  within  its  destructive  reach.  It  is,  I  think,  also 
absurd  to  say  that  Darke,  a  mere  machinist  helper,  in  try- 
ing to  make  the  machine  more  secure  for  the  test  was  not 
acting  under  the  superintendence  of  the  engineer  who  was 
making  that  test  for  the  defendants,  and  who  conceived  it 
imprudent  or  impossible  properly  to  make  such  a  test  imtil 
the  machine  was  secured  as  Darke  was  engaged  in  securing 
it  when  Thompson  negligently  caused  his  death.  Thomp- 
son had,  I  think,  superintendence  entrusted  to  him  within 
the  meaning  of  sub-sec.  2  of  sec.  ^  of  the  Act.  There  is,  in 
addition,  evidence  which  fully  warrants  the  finding  of  the 
jury  that  Darke  was  at  the  time  of  the  accident  acting  under 
Jeffries^  general  order  to  look  after  the  machine,  that  is,  to 
do  all  things,  both  prior  to  the  test  and  during  the  test, 
necessary  to  the  proper  application  of  the  test. 

I  think  the  judgment  appealed  from  should  be  reversed 
and  judgment  entered  for  the  plaintiff  for  $1,800,  with  costs 
of  trial  and  appeal. 
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divisional  court. 

March  9th,  1912. 

WADSWORTII  V.  CANADIAN  EAILWAY  ACCIDENT 

INSURANCE  CO. 

3  O.  W.  N.  828 ;         O.  L.  R. 

Insurance — Accident — Action  by  Beneficiary  to  Recover  for  Death  of 
Insured — Death  Caused  by  Fire — Fire  Caused  by  Insured  having 
A  Fit — Question  as  to  Quantum  of  Indemnity  to, be  Paid — Con- 
struction of  Policy. 

The  insured  carried  two  accident  policies  with  defendant  company 
for  $5,000  and  $7,500  respectively.  The  policies  contained  a  provision 
that  in  case  the  insured  was  injured  "  caused  by  the  burning  of  a 
building  In  which  the  insured  is  therein  (sic)  at  the  commencement 
of  the  fire,"  the  company  should  be  liable  to  pay  double  insurance 
The  policies  also  contained  another  provision  that  in  case  the  insured 
was  injured,  caused  by  "  fits,"  the  company  should  be  liable  only  to 
pay  1-10  of  the  insurance.  The  insured  had  a  fit,  in  which  he  either 
dropped  or  knoc*ked  over  a  lantern,  which  exploded  causing  a  fire 
which  injured  the  insured  who  died  shortly  actfr.  The  beneficiary 
claimed  double  insurance  from  the  company  while  the  company 
claimed  that  they  were  liable  for  only  1-10    of  the  policies. 

Divisional  Court,  held,  that  in  construction  of  insurance 
policies,  an  ambiguous  clause  must  be  construed  against  rather  than  in 
favour  of  the  company. 

Re  Etherington  <t  Lancashire  d  Yorkshire  Ace.  Ins.  Co.^  [1909] 
1  K.  R,  at  590.  followed. 

That  in  this  case  it  was  the  fit  which  caused  the  upsetting  of 
the  lantern  and  the  subsequent  fire,  but  the  insurecTs  injuries 
"happened."  not  from  the  fit  but  from  the  fire.  Plaintiflf  given  judg- 
ment for  $10,750  with  interest  and  costs  of  trial.  No  costs  of  appeal 
success  being  divided. 

I^TciiFORD.  J.,  dissented,  agreeing  with  Middleton,  J.,  who  tried 
the  action,  holding  that  the  injuries  were  caused  by  the  fit  and  the 
company  only  was  liable  for  $1,075. 

An  appeal  by  the  plaintiff  from  a  judgment  of  Hon.  Mr. 
Justice  Middleton^  pronounced  at  tlie  trial  at  Ottawa  with- 
out a  jury,  in  June,  1911. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glbnholme  Falconbridge,  C.J.K.B.,  Hon.  Mr.  Justice 
RiDDELL,  and  Hon.  Mr.  Justice  Latchford. 

H.  Aylen,  K.C.,  and  R.  V.  Sinclair,  K.C.,  for  the  plain- 
tiff appellant. 

I.  F.  Hellmuth,  K.C.,  and  J.  G.  Gibson,  for  the  defend- 
ants, respondents. 

Hon.  Sir  Glenholme  Falconbridge,  C.J.K.B.  : — After 
long  and  careful  consideration,  in  the  course  of  which  I  have 
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many  times  perused  the  numerous  authorities  cited  (cita- 
tions from  which  appear  in  my  brother  RiddelPs  judgment), 
T  liave  come  to  the  conclusion  (with  great  respect  and  after 
much  hesitation),  that  I  do  not  agree  with  the  judgment 
appealed  from,  and  think  it  ought  to  be  reversed. 

Part  "  6."  of  the  policy  which  has  to  be  construed  is  as 
follows :  '^  In  case  of  injuries  happening  from  any  of  the 
following  causes,  viz.,  intentional  injuries  inflicted  by  the 
insured  or  any  other  person  (other  than  burglars  or  rob- 
bers) fits  .  .  .  sleep-walking  .  .  .  causing  death, 
loss  of  sight'or  limb  .  .  .  the  company  will  pay  1/lOth 
of  the  amount  payable  '*  ...  It  is  by  no  means  easy  to 
construe,  and  as  my  brother  Middleton  says,  in  none  of  the 
cases  is  there  any  attempt  to  construe  such  a  clause. 

I  do  not  know  whether  there  is  any  light  shed  on  the  sub- 
ject by  consulting  the  dictionaries  as  to  the  meaning  of  the 
verb  ^^to  happen"  (same  root  as  "capio*^).  The  Imperial 
defines  it  "1.  To  come  by  chance;  to  come  without  one's 
previous  expectation;  to  fall  out."  "2,  To  come;  to  befall.'* 
Murry  (Oxford  Dicty.)  says:  ''To  come  to  pass  (originally 
by  hap  or  chance);  to  take  place;  to  occur,  betide,  befall. 
The  most  general  verb  to  express  the  simple  occurrence  of 
an  event,  often  with  little  or  no  implication  of  chance  or 
absence  of  design." 

While  the  clause  does  not  aim  to  destroy  absolutely  the 
liability  of  the  company,  yet  its  language  is  intended  to  limit 
that  liability  to  a  fractional  amount  of  the  sum  payable  under 
other  circumstances,  and  so  it  ought  to  be  construed  strongly 
against  the  company.  The  insurer  accepts  the  policy  with  the 
view  and  for  the  purpose  of  covering  all  accidents  which 
may  '*  happen  "  to  him.  In  Re  Etherington  &  Lancashire  & 
Yorkshire  Ins,  Co,,  [1909]  1  K.  B.,  Vaughan  Williams,  L.J., 
says,  at  p.  596,  "  I  start  with  the  consideration  that  it  has 
been  established  by  the  authorities  that  in  dealing  with  the 
construction  of  policies,  whether  they  be  life  or  accident  or 
marine  policies,  an  ambiguous  clause  must  be  construed 
against  rather  than  in  favour  of  the  company."  Farwell, 
L.  J.,  at  p.  600,  expresses  the  same  view. 

The  cases  of  Winspear  v.  Accident  Ins,  Co,,  6  Q.  B.  D. 
42,  and  Lawrence  v.  Accident  Ins,  Co,,  7  Q.  B.  D.  216,  fol- 
lowed in  the  United  States  in  Manufacturers  Ins.  Co,  v. 
Dorgan,  58  Fed.  Rep.  945,  would  be  absolutely  in  point  if  in 
the  Lawrence  case  the  fit  had  started  the  train  which  passed 
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over  the  deceased  and  in  the  Winspear  case  the  fit  had  set 
loose  the  flow  of  water  which  drowned  the  insured.  But,  on 
a  consideration  of  the  numerous  cases  on  the  subject  of  proxi- 
mate cause,  and  causa  sin  qua  non,  e.g.,  the  illustration  that 
the  birth  of  the  insured  was  a  cause  of  the  accident  inasmuch 
if  he  had  never  been  born  the  accident  could  not  have  hap- 
pened; I  have  arrived  at  the  conclusion  that  notwithstand- 
ing the  finding  of  the  trial  Judge,  which  we  are  bound  to 
accept,  that  it  was  the  fit  that  caused  the  upsetting  of  the 
lantern  and  the  subsequent  fire,  that  the  injuries  **  happened  " 
not  from  the  fit,  but  from  the  fire. 

Therefore,  I  agree  with  iny  brother  Riddell,  in  thinking 
that  the  appeal  should  be  allowed  in  part  and  judgment 
entered  for  the  plaintiff  for  $10,750,  and  interest  from  the 
teste  of  the  writ;  plaintiff  to  have  costs  of  the  trial:  no 
costs  of  appeal  to  either  party. 

Hon.  Mh.  Justice  Riddkll  : — John  Allen  James  Wads- 
worth,  a  man  of  some  means,  living  in  Ottawa,  procured  from 
the  defendants  two  policies  of  accident  insurance  of  date 
24th  December,  1907,  and  30th  July,  1909,  respectively  in 
favour  of  his  wife  the  plaintiff.  The  material  part  of  the 
policies — ^they  are  in  the  same  form — ^is  here  subjoined: — 

"The  Canadian  Railway  Accident  Insurance  Company, 
Ottawa,  Can.,  in  consideration  of  the  statements,  agreements 

...    in  the  application  and  of  the  annual  premium  of 

payable does    hereby    insure    John    Allen    James 

Wadsworth  .  .  .  Against  bodily  injuries  caused  solely 
by  external,  violent,  and  accidental  means,  as  specified  in  the 
following  schedule  (subject,  however,  to  the  terms  and  con- 
ditions hereinafter  contained),  and  against  disability  from 
sickness,  as  follows: — 

This  policy  may  be  renewed  from  year  to  year  upon  pay- 
ment of  the  annual  premium  payable  as  aforesaid  in  each 
year  during  the  continuance  in  force  thereof,  and  the  pay- 
ment of  each  consecutive  full  year's  renewal  premium  of  this 
policy,  shall  add  5  per  cent,  to  the  principal  sum  of  the  first 
year  until  such  additions  shall  amount  to  50  per  cent.,  and 
thenceforth  so  long  as  this  policy  is  maintained  in  force  the 
insurance  shall  be  for  the  original  sum  plus  the  accumula- 
tion of  50  per  cent.,  as  aforesaid. 

The  principal  sum  of  this  policy  in  the  first  year  is 
$5,000  with  5  per  cent,  increase  annually  for  10  years  will 
amount  to  $7,500. 
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Schedule  op  Indemnities. 
Part  A. 

If  any  of  the  following  disabilities  shall  result  from  such 
injuries  alone,  within  90  days  from  the  date  of  accident,  the 
company  will  pay  in  lieu  of  any  other  indemnity: — 

In  one  payment. 

For  loss  of  life The  Principal  Sum 

For  the  loss  of  both  hands,  by  severance 

at  or  above  the  wrists The  Principal  Sum 

For  loss  of  both  feet,  by  severance  at  or 

above  the  ankle The  Principal  Sum 

For  the  loss  of  one  hand,  at  or  above 

the   wrist,   and  one   foot,  at  or 

above  the  ankle ; The  Principal  Sum 

For  loss  of  entire  sight  of  both  eyes,  if 

irrecoverably  lost    The  Principal  Sum 

For  loss  of  either  hand,  by  severance 

at  or  above  the  wrist  . . .  .half  of  The  Principal  Sum 
For  loss  of  either  foot,  by  severance  at 

or  above  the  ankle half  of  The  Principal  Sum 

For  the  loss  of  entire  sight  of  one  eye, 

if  irrecoverably  lost  . .  .one-third  The  Principal  Sum 
The  payment  of  one  Principal  Sum  in  any  case  shall  end 
this  policy. 

Double  Payments. 
Part  C. 

If  such  injuries  are  sustained  while  riding  as  a  passenger 
in  any  passenger  steamship  or  steamboat,  or  in  any  steam, 
cable,  or  electrical  passenger  railway  conveyance,  or  in  a 
passenger  elevator,  or  are  caused  by  the  burning  of  a  build- 
ing in  which  the  insured  is  therein  at  the  commencement  of 
the  fire,  the  amount  to  be  paid  shall  be  double  the  sum  speci- 
fied in  clause  under  which  the  claim  arises. 


Part  G. 

In  case  of  injuries  happening  from  any  of  the  following 
pauses,  viz.,  intentional  injuries  inflicted  by  the  insured  or 
any  other  person  (other  than  burglars  or  robbers),  fits, 
vertigo,  sleep-walking,  duelling,  war,  or  riot,  exposure  to  un- 
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necessary  danger,  engaging  in  bicycle,  automobile,  or  horse 
racing,  or  while  under  the  influence  of  intoxicating  liquor  or 
narcotics,  causing  death,  loss  of  sight  or  limb  as  stated  in 
Part  "A.,^*  the  company  will  pay  one-tenth  of  the  amount 
payable  for  bodily  ^injuries  as  stated  in  Part  '*  A.,"  under 
which  claim  arises;  or  if  such  injuries  result  in  total  or 
partial  disability  as  provided  in  Part ''  B.,''  the  company  will 
pay  one-tenth  of  the  amount  payable  for  weekly  indemnity 
as  stated  in  said  Part  ^*  B.,"  under  which  claim  arises. 

Part  H. 

In  case  of  the  happening  of  injuries  mentioned  in  special 
indemnity  clauses  D.,  E.,  F.,  and  G.,  claims  shall  be  made 
only  under  said  clauses,  and  the  amount  to  be  paid  under 
said  clauses  shall  be  the  full  limit  of  the  company^s  liability, 
and  such  claim  will  not  be  entitled  to  double  benefit  as  pro- 
vided in  Part  ''  C," 

Wadsworth  paid  all  premiums  due  until  his  death,  Octo- 
ber 24th,  1910,  under  circumstances,  which  will  be  set  out 
later  in  this  judgment.  The  widow  claimed  that  the  case 
came  within  Part  "  C,"  as  being  *'  caused  by  the  burning 
of  a  building  in  which  the  insured  is  therein  (sic)  at  the 
commencement  of  the  fire,^*  and  claimed  $11,000  and  $10,500 
under  the  policies  respectively ;  the  company  tendered  $1,075 
which  was  refused.  The  position  taken  by  the  company  was 
that  Parts  G.  and  H.  applied,  and  that  the  whole  amount 
(if  anything)  to  which  the  plaintiflf  was  entitled  was  $550 
under  the  one  policy  and  $525  under  the  other. 

In  action  brought  the  defendants  pleaded  that  Wadsworth 
had  in  the  application  represented  that  he  had  never  had  and 
was  not  subject  to  fits,  a  disorder  of  the  brain,  or  any 
bodily  or  mental  infirmity  which  the  company  alleged  was 
untrue,  as  he  had  had  and  was  subject  to  fits  or  vertigo;  and 
these  mis-statements  were  material. 

At  the  trial  it  was  decided  on  satisfactory  evidence  that 
the  only  instance  of  illness  of  anything  which  could  be  con- 
sidered as  coming  under  the  description  did  not  take  place 
till  long  after  the  issue  of  the  policies;  and  there  is  nothing 
to  indicate  that  there  was  any  misrepresentation.  The  other 
defence  the  learned  trial  Judge  gave  effect  to ;  and  this  forms 
the  subject  of  the  present  appeal. 

VOL,  21  o.w.B.  NO.  9 — 40 


GOG  *THE  ONTARIO   WEEKLY  REPORTER.        [vOL.  21 

The  facts  surrounding  the  death  of  the  insured  are  not 
complicated.  In  October,  1910,  the  insured  went  with  other 
members  of  a  hunting  club  to  their  club-house  in  the  town- 
ship of  Hincks.  On  the  23rd  October,  some  of  the  members 
of  the  club  were  out  all  day  hunting,  and  when  they  came  in 
comparatively  late  and  after  supper-time  Wadsworth,  who 
does  not  seem  to  have  been  out  that  day  in  the  afternoon 
Baid  he  was  not  feeling  well  and  did  not  feel  like  eating — 
he  did  not  have  any  supper,  and  went  and  layed  down  up- 
stairs. About  8.20  or  8.30  he  came  downstairs,  declined  an 
offer  of  something  to  eat,  and  asked  the  chore  boy  to  open 
a  bottle  which  he  had.  This  the  boy  di^;  and  the  deceased 
dissolving  a  tablet  in  some  fluid  out  of  this  bottle,  drank 
the  solution.  He  then  left  the  room  and  went  outside.  A 
dog  was  heard  barking  shortly  after  and  wiien  the  boy  went 
out  to  investigate  he  noticed  the  water-closet  on  fire.  The 
alarm  was  raised  and  a  number  of  persons  ran  to  the  burn- 
ing building  with  water;  after  the  fire  was  extinguished,  at 
least  in  part,  the  deceased  was  found  sitting  at  one  end  of 
the  building,  and  on  the  opening  of  the  closet  or  perhaps  the 
boards  of  the  seat  leaning  back  against  the  wall,  his  trousers 
not  lowered.  He  was  taken  out  moaning,  apparently  in  pain, 
carried  limp  as  he  was  to  the  club-house  and  put  on  a  table. 
He  was  found  to  be  rather  badly  burned  about  the  feet, 
up  the  back  of  the  buttocks  and  around  the  face  and  head, 
also  a  patch  on  the  chest  and  on  the  shoulders. 

He  received  treatment  from  a  medical  man  who  was  one 
of  his'  club-mates  and  was  shortly  thereafter  removed  to 
Ottawa  and  placed  in  the  Carleton  General  Hospital  where 
he  died  the  next  day  of  shock. 

The  closet  was  a  small  building  4i/^  or  5  feet  long  and 
about  as  much  in  depth,  with  no  front,  but  wooden  sides  and 
back  and  with  two  holes  in  the  seat. 

Next  day  the  boy  found  in  the  bottom  (i.e.,  we  are  in- 
formed the  pit),  the  side  of  an  ordinary  stable  lantern  such 
as  were  in  use  at  tlie  club  for  going  out  with,  and  while 
Wadsworth  had  not  taken  a  lantern  out  with  him  so  far  as 
the  witness  could  say,  there  was  one  noticed  missing  next 
day.  It  seems  fairly  clear  that  Wadsworth  took  the  lantern 
with  him  to  light  him  to  the  closet,  it  being  quite  dark  when 
he  went  out,  and  it  being  usual  to  take  a  lantern  on  such 
occasions. 


H 
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The  building  was  not  burnt,  not  even  badly  scgrched,  and 
there  was  no  smell  of  oil  on  the  day  after  the  accident  when 
Labelle  found  the  lantern;  and  no  considerable  part  of  the 
lantern  seems  to  have  been  found  but  the  "  side/'  whicli 
was  found  in  the  pit — the  globe  was  not  found,  but  one  wit- 
ness saw  the  night  of  the  casualty,  broken  glass  the  shape  of 
a  globe  lying  on  the  platform  or  floor  of  the  closet  opposite 
one  of  the  seats.  We  are  told  that  this  was  at  the  opposite 
end  of  the  closet  from  where  Wadsworth  was  found,  but  I 
do  not  find  this  made  clear  upon  the  evidence,  and  I  can- 
not say  it  is  material  one  way  or  the  other. 

In  July  of  the  same  year  Wadsworth  at  the  same  club- 
house after  dinner  "seemed  to  faint  away;'*  it  was  very 
warm,  but  he  did  not  seem  to  be  suffering  from  the  effects 
of  the  heat. 

The  medical  man  who  attended  him  at  the  club  gave  a 
certificate,  October  29th,  saying  amongst  other  things:  "I 
can  only  account  for  his  getting  burned  by  believing  that  he 
must  have  taken  a  fit  or  fainted,  and  in  so  doing  upset  the 
lantern  thus  setting  himself  on  fire.  Everything  in  con- 
nection with  the  burning  seems  to  indicate  this.'* 

From  the  evidence  of  this  medical  man  and  another  called 
at  the  trial  my  brother  Middleton  came  to  the  conclusion 
that  the  unfortunate  man  '^took  a  fit  when  he  was  in  the 
closet,  and  that  while  in  that  fit  he  either  dropped  or 
knocked  over  the  lantern,  the  lantern  exploded  or  was  spilled 
or  was  broken  by  the  fall,  the  result  was  that  the  oil  escaped 
and  there  was  almost  immediately  a  very  extensive  flame 
which  enveloped  him  and  inflicted  the  very  severe  injuries 
from  which  he  died.''  And  the  deceased  was  affected  with  a 
"  malady  "...     known  as  minor  epilepsy  or  petit  mal." 

I  think  my  learned  brother^s  conclusion  amply  sustained 
by  the  evidence,  and  I  have  arrived  at  the  same  conclusion 
from  an  independent  consideration  of  the  facts  as  proved. 

It  seems  to  me  also  clear  that  the  injuries  were  not 
"  caused  by  the  burning  of  a  building  "  at  all. 

What  is  said  about  the  building  is  indeed  that  it  was  on 
fire  (p.  5)  not  very  badly  scorched;  (p.  11)  the  cook  told 
others  of  the  fire;  (p.  14)  that  the  closet  was  on  fire;  (p.  32) 
but  as  one  of  the  witnesses  threw  a  pail  of  water  upon  the 
roof,  it  may  perhaps  be  inferred  that  the  building  did  burn 
— ^that  it  was  a  ''  burning  building  "  within  the  meaning  of 
the  policy — as  in  law  Regina  v.  Parker  (1839),  9  C.  &  P.  45, 
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per  Parke,  B.,  it  being  sufficient  that  it  be  scorched  and 
charred  in  a  trifling  way. 

But  the  condition  of  Part  C,  is  not  that  the  injuries  be 
sustained  while  in  a  burning  building  the  language  is  not 
the  same.  As  in  the  former  part  of  Part  C.  "  sustained  while 
riding  .  .  .  in  any  .  .  .  steamboat  or  .  .  . 
railway  conveyance  .  .  .  the  words  not  **  sustained  while 
in  a  burning  building,"  but  *' caused  by  the  burning  of  a 
building."  We  are  referred  to  Houlihan  v.  Preferred  Acci- 
dent Insurance  Co.  (1908),  145  X.  Y.  St.  1048,  as  deciding 
that  the  two  expressions  are  synonymous.  In  that  case  the 
leading  judgment  by  Clarke,  J.  (in  which  all  but  one  of 
the  other  Judges  concurred,  and  he  agreed  in  the  result),  says 
p.  1060 :  '*  It  must  be  that  what  was  attempted  to  be  guarded 
against  was  injury  in  the  insured  resulting  from  fire  while  in 
a  building."  In  this  conclusion  I  am  unable  to  agree — ^the 
words  "  caused  by  the  burning  of  a  building  "  have  a  clear 
and  unambiguous  meaning  and  a  meaning  distinctly  differing 
from  that  of  the  words  employed  by  the  learned  New  York 
Judge.  Nor  in  my  view  does  the  case  of  Northrop  v.  Rw. 
Passenger  Assurance  Co,,  43  N.  Y.  516,  cited  as  supporting 
the  conclusion  assist,  even  if  it  be  well  decided — ^that  being 
simply  a  decision  that  where  a  passenger  has  to  walk  from  a 
railway  station  to  a  steamboat  landing  70  rods  distant,  she 
did  not  cease  to  be  **  travelling  by  ...  public  con- 
veyance provided  for  the  transportation  of  passengers." 

But  if  we  were  to  give  full  authoritative  weight  to  the 
Houlihan  case,  I  do  not  think  that  even  then  the  plaintiff 
would  have  made  out  her  case.  There  the  bedclothes  and 
mattress  of  the  bed  upon  which  the  deceased  slept  were 
burned,  her  night  clothes  were  burned  from  her  and  other 
circumstances  shewed  that  it  was  the  burning  of  permanent 
or  quasi  permanent  furnishing  and  contents  of  the  room 
which  set  fire  to  her — it  was  not  as  in  this  case  the  blazing 
up  and  burning  of  oil  brought  by  the  deceased  into  the  room 
for  a  purely  temporary  purpose.  Whatever  may  be  the  law 
in  the  case  of  the  burning  being  caused  by  the  ignition  of 
permanent  or  quasi  permanent  contents  of  a  room,  I  venture 
to  think  that  no  stretch  of  language  can  reasonably  make 
injuries  caused  by  burning  oil  which  is  brought  into  the 
room  by  the  insured  for  a  temporary  personal  purpose  only 
come  within  the  meaning  of  the  words  "  caused  by  the  burn- 
ing of  a  building." 
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The  claim  of  the  plaintiff  is  in  my  view  not  well  founded. 

Then  as  to  the  application  of  Parts  G.  and  H.  The  mean- 
ing of  G.^  so  far  as  affects  the  present  case  is :  '^  In  case  of 
injuries  which  happen  from  fits  or  vertigo,  and  which  injur- 
ies cause  death,  the  company  will  pay  one-tenth  of  the 
amount  stated  in  Part  A."— the  participle  "  causing  "  in  the 
third  line  being  in  the  same  grammatical  relation  as  the 
participle  ''happening'*  in  the  first  line.  The  clause  does 
not  mean  "In  case  of  injuries  which  happen  from  fits  or 
vertigo,  which  fits  or  vertigo  cause  or  causes  death,  etc.,  etp." 

The  only  question  then  is  whether  the  injuries  happened 
from  fits  or  vertigo,  because  they  undoubtedly  did  cause  death. 

In  considering  this  question  we  must  look  at  the  case 
from  a  common  sense  business  point  of  view  avoiding  meta- 
physical subtlety;  ever  having  in  mind  that  such  agreements 
being  in  the  language  selected  by  the  company  should  where 
there  is  a  real  ambiguity,  be  construed  strongly  against  the 
company,  we  are  not  by  too  refined  or  unnatural  an  inter- 
pretation of  the  language  employed  to  conjure  up  an  ambig- 
uity where  none  really  exists. 

"It  is  only  a  fair  rule  .  .  .  which  Courts  have 
adopted  to  resolve  any  doubt  or  ambiguity  in  favour  of  the 
insured  and  against  the  insurer :  Manufacturers  Accident  Ins, 
Co,  V.  Dorgan,  58  Fed.  Rep.  945,  at  p.  956,  per  Taft,  J.,  (now 
President  Taft) ;  but  it  would  not  be  a  fair  rule  to  invent  or 
imagine  doubt  or  ambiguity  where  none  can  be  found. 

In  view  of  the  law  as  laid  down  by  the  decisions  I  do  not 
think,  however,  that  there  can  be  said  to  be  any  ambiguity 
or  doubt. 

The  injuries  which  caused  the  death  are  the  burns — did 
these  happen  from  fits  or  vertigo? 

I  do  not  lay  any  stress  whatever  on  the  use  of  the  plural 
"fits** — ^nor  do  I  think  that  if  the  cause  were  an  epileptic 
fit,  the  plaintiff  could  recover  because  the  plural  is  used  in 
the  policy  instead  of  the  singular.  "  Fits ''  is  colloquially 
the  same  as  "^fit.''  Cf .  Murray  New  Eng.  Diet,  sub  voc.  "  Fit," 
pp.  262  ad  fin.,  263  ad.  init.  c,  d.  Also  in  the  English  cases 
of  epilepsy,  which  will  be  cited,  the  words  "fits''  is  used 
in  the  policy,  but  the  insured  had  only  the  one  fit — indeed  in 
case  at  least  of  death,  it  would  scarcely  appear  that  more 
than  one  fit  was  to  be  considered.  The  bums  were  caused 
primarily  and  immediately  by  the  fire — the  fire  was  the  proxi- 
mate cause.    In  philosophy  it  is  said  "  causa  causae  causantis, 
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causa  tjausans  ipza/' — and  if  in  law  the  cause  or  the  proxi- 
mate cause  were  itself  an  efficient  cause^  there  would  be  no 
difficulty  in  the  present  case.  No  doubt  the  fire  was  caused 
by  the  fits  and  vertigo.  Does  that  make  these  an  efficient 
cause? 

Two  recent  cases  in  England  are  strongly  pressed  upon 
us.  In  Wenspear  v.  Accident  Ins.  Co,  (1880),  6  Q.  B.  D. 
42,  the  policy  did  not  extend  to  *'  any  injury  caused  by  or 
arising  from  natural  disease  or  weakness  or  exhaustion  con- 
sequent by  disease."  W.,  being  the  insured,  was  overtaken 
by  an  epileptic  fit  when  fording  a  shallow  stream;  he  fell 
down  in  the  stream  and  was  drowned.  It  was  argued  that 
'*  it  was  the  fit  which  caused  the  drowning,  for  even  after 
the  insured  had  fallen  into  the  stream  he  could  have  got 
his  head  out  of  the  water  but  for  the  fit.''  The  Court  of 
Appeal.  (Lord  Coleridge,  C.J.,  Baggallay  and  Brett,  L.JJ.), 
however,  held,  that  the  insurance  company  was  liable  and 
that  the  death  was  not  caused  by  an  natural  disease  or 
weakness,  but  by  the  accident  of  drowning — ^that  ''those 
flrords  in  the  proviso  .  .  .  point  to  an  injury  caused  by 
natural  disease  as  if  for  instance  in  the  present  case,  epilepsy 
had  really  been  the  cause  of  death.**  There  are  two  points 
of  distinction  between  the  Wenspear  case  and  ours:  (1)  there 
the  cause  of  death  was  being  considered;  in  ours  the  cause 
of  the  happening  of  injuries;  (2)  there  the  epilepsy  was 
not  the  cause  of  the  presence  of  the  water  which  drowned, 
here  the  epilepsy  was  the  cause  of  the  fire  which  burned. 

The  Wenspear  case  is  referred  to  and  followed  in  all 
American  case.  Manufacturers  Accident  Co.  v.  Dorgan  (1893), 
58  Fed.  Rep.  945,  in  which  an  elaborate  and  careful  judg- 
ment is  given  by  the  present  President  of  the  United  States 
then  Mr.  Justice  Taft.  The  deceased  had  been  "overtaken 
by  some  temporary  trouble**  which  caused  him  to  fall  into 
a  brook  upon  whose  banks  he  was  at  the  time;  he  was 
drowned.  The  insurance  company  was  held  liable  although 
the  policy  provided  that  they  should  not  be  liable  for  "  ac- 
cidental injuries  or  death  resulting  from  or  caused  directly 
or  indirectly  wholly  or  in  part,  by  or  in  consequence  of  fits, 
vertigo,  etc.,  etc.,  or  to  any  cause  excepting  where  the  injury 
was  the  sole  cause  of  the  disability  or  death.'* 

This  case  goes  no  further  than  the  Wenspear  case. 
The  other  English  case  most  strongly  relied  upon  is  Law- 
rence  v.  Ace.  Ins.  Co.  (1881),  7  Q.  B.  D.  216.     Tlie  policy  did 
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not  insure  in  case  of  death  arising  from  fits — the  insured 
standing  at  a  railway  station  was  seized  by  a  fit  and  fell 
forward  off  the  platform  when  a  train  was  passin^: — ^this 
went  over  his  body  and  killed  him.  It  was  argued  for  the 
company  that  "the  accident  actually  arose  from  the  dis- 
ease," p.  218,  but  the  Court,  Denman,  X,  held  them  liable. 
He  says  p.  219:  *^Now  the  immediate  cause  of  death  is  not 
in  the  least  disputable,  but  there  is  no  doubt  that  if  he  had 
not  fallen  there  in  consequence  of  the  fit  he  would  not  have 
suffered  death  and  in  that  sense  the  fit  led  to  his  death. 
The  question  is  whether  that  waa  merely  one  or  several 
events  which  brought  about  the  accident  in  the  sense  that 
it  caused  the  accident  to  happen  by  causing  him  to  be  there, 
or  whether  it  was  within  the  meaning  of  this  proviso  a  cause 
of  death  which  would  prevent  the  policy  applying  to  the 
case.^'  In  other  words  was  the  fit  a  causa  causans  or  a  mere 
causa  sine  qua  non  (so-called)  or  condition.  Watkin  Wil- 
liams, J.,  agreed — quoting  Lord  Bacon^s  Maxims  of  the 
Law,  Beg.  1,  ^*It  were  infinite  for  the  law  to  consider  the 
causes  of  causes  and  their  impulsions  one  of  another:  there- 
fore it  contenteth  itself  with  the  immediate  cause,"  he  savs: 
"According  to  the  principle  of  law,  we  must  look  at  only  the 
immediate  and  proximate  cause  of  death,  and  it  seems  to 
me  to  be  impracticable  to  go  back  to  cause  upon  cause  which 
would  lead  us  back  ultimately  to  the  birth  of  the  person  for 
if  he  had  never  been  born  the  accident  would  not  have  hap- 
pened. The  true  meaning  of  this  proviso  is  that  if  the 
death  arose  from  a  fit  then  the  company  are  not  liable,  even 
although  accidental  injury  contributed  to  the  death  in  the 
sense  that  they  both  were  causes  ...  it  is  essential  to 
that  construction  that  it  should  be  made  out  that  a  fit  was 
a  cause  in  the  sense  if  being  the  proximate  and  immediate 
cause  of  the  death  before  the  company  are  exonerated,  and 
it  is  not  the  less  so  because  you  can  shew  that  another  causae 
intervened  and  assisted  in  the  causation.'^ 

The  same  remarks  apply  to  this  as  to  the  case  in  6  Q.  B. 
D. — the  fit  did  not  cause  the  train  to  come  along — it  was 
not  the  cause  itself  of  the  causa  proxima. 

To  the  same  effect  are  the  remarks  of  Collins,  M.R.,  in 
Wicks  V.  Dowell  ["1905]  2  K.  B.  2^5,  at  p.  228,  which  case 
does  not  assist — nor  am  I  able  to  derive  any  assistance  from 
Mard^  V.  Accident  Ew.  Co..  [1903]  1  K.  *B.  584. 
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If  in  the  ^ase  in  6  Q.  B.  D.  the  falling  of  the  insured 
had  let  in  the  water  which  drowned  him— or  in  the  case  in 
7  Q.  B.  D.  the  falling  had  automatically  hrought  on  the 
engine,  the  cases  would  be  parallel  with  the  present — ^but 
that  is  not  the  case  and  as  a  consequence  these  cases  are  not 
conclusive. 

But  there  are  cases  in  which  the  proximate  cause  is  not 
accompanied  by  another  cause  (causa  sine  qua  non)  but  has 
been  actually  caused  itself  by  another  cause,  and  it  has  been 
held  that  this  last  named  cause  is  not  to  be  considered  as 
the  causa  causans — to  use  Lord  Bacon's  terminology  we  are 
not  to  look  to  the  causes  of  causes.  In  Busk  v.  Royal  Ex- 
(iuinge  Ins.  Co,  (1818),  2  B.  &  Aid.  73,  the  servants  of  the 
assured  negligently  lighted  a  fire  in  the  insured  ship  whereby 
she  was  burned.  The  case  was  elaborately  argued  by  Camp- 
bell and  Bosanquet.  Bayley,  J.,  says  (giving  the  judgment 
of  the  Court),  p.  80:  '*In  our  law  at  least  there  is  no  auth- 
ority which  says  that  the  underwriters  are  not  liable  for  a 
loss  the  proximate  cause  of  which  is  one  of  the  enumerated 
risks  but  the  remote  cause  of  which  may  be  traced  to  the 
misconduct  of  the  masters  and  mariners."  The  verv 
learned  Judge  refers  to  many,  authorities  also  in  foreign 
laws  and  held  ''that  the  assured  are  entitled  to  recover  as 
for  a  loss  by  fire,  although  that  fire  was  produced  by  the 
negligence  of  the  person  having  the  charge  of  the  ship  at 
the  time/' 

MacJcie  v.  Maitlmd  (1821),  5  B.  &  A.  171,  at  p.  175; 
Bishop  V.  Pentland  (1827),  7  B.  &  C.  219,  at  p.  223; 
Phillips  V.  Naims  (1847),  4  C.  B.  343,  p.  350,  351 ;  Patapsco 
Ins.  Co.  V.  Coulter  (1830),  3  Pet.  S.  C.  222,  at  p.  233;  Col- 
umhia  Ins.  Co.  v.  Lawrence  (1836),  10  Pet.  S.  C.  507,  at  p. 
517;  and  General  Ace.  Ins.  Co.  v.  Sherwood  (1852),  14  How. 
S.  C.  361,  at  p.  366,  may  also  be  looked  at  upon  the  general 
principle  but  must  be  read  with  caution  as  they  have  not 
the  so-called  remote  cause  alwavs  the  cause  itself  of  that 
which  is  proximate. 

A  nice  distinction  is  indicated  by  Story,  J.^  giving  the 
judgment  of  the  Supreme  Court  of  the  United  States  in 
Waters  v.  Merchants,  £c.  Co.  (1837),  11  Peters  S.  C.  213. 
In  that  case  barratry  not  being  insured  against,  the  Circuit 
Court  divided  in  opinion  and  the  Supreme  Court  was  asked 
amongst  other  things. 
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1.  Does  the  policy  cover  a  loss  of  the  boat  by  a  fire 
caused  by  the  barratry  of  the  master  and  crew  ? 

2.  Does  the  policy  cover  a  loss  of  the  boat  by  fire,  caused 
by  the  negligence,  carelessness  or  unskilfulness  of  the  master 
and  crew  of  the  boat  or  any  of  them? 

The  learned  Judge  says,  p.  219,  upon  the  first  question. 
It  assumes  the  fire  was  directly  and  immediately  caused  by 
the  barratry  of  the  master  and  crew  as  efficient  agents. 
.  .  .  In  this  view  of  it  we  have  no  hesitation  to  say  that 
.  .  .  such  a  loss  is  properly  a  loss  attributable  to  the 
barratry  as  its  proximate  cause  as  it  concurs  as  the  efficient 
agent  with  the  element  eo  instanti  when  the  injury  is  pro- 
duced." But  as  to  the  second  question,  it  was  held  that 
the  negligence  could  be  only  causa  remota. 

In  our  own  Courts  the  cftses  Can,  Casualty  v.  Boulter; 
Can.  Casualty  v.  Ilawdumie  (1907),  39  S.  C.  558;  14  0.  L. 
B.  166,  are  in  point.  There  the  policies  contained  a  clause 
that  they  did  not  cover  loss  or  damage  resulting  from  freez- 
ing. A  pipe  connected  with  the  sprinklet*-tank  system  burst 
from  freezing  ^nd  the  water  ran  down  upon  and  injured  the 
stock.  The-  trial  Judge,  tbe  C.J.K.B.,  gave  judgment  for 
the  insured  and  this  w^s  sustained  by  the  Court  of  Appeal 
and  the  Supreme  Court — one  Judge  dissenting  in  each 
Court.  The  C.J.K.B.  does  indeed  suggest  that  the  freezing 
was  the  cause  of  the  injury  but  not  of  the  damage  but  that 
must  be  read  in  connection  with  the  facts  of  the  case — ^it 
would  appear  also  that  the  use  of  the  word  "  immediate  " 
had  some  influence  on  the  Supreme  Court.  But  taking  the 
case  as  a  whole,  I  think  it  is  authority  for  saying  that  the 
cause  of  an  efficient  cause  is  not  itself  an  eflBcient  cause  or 
causa  causans. 

I  think  the  appeal  should  be  allowed  in  part  and  judg- 
ment entered  to  the  plaintiff  for  $10,750  and  ititerest  from 
the  teste  of  the  writ — ^the  plaintiff  should  also  have  the 
costs  of  the  trial,  success  being  divided  there  should  be  no 
costs  of  the  appeal. 

The  following  have  a  more  or  less  indirect  bearing  upon 
the  matters  discussed: — 

Trew  V.  Ew.  Pass,  Assurance  Co.  (1859),  5  H.  &  N.  211, 
S.  C.  (1861),  7  Jur.  K  S.  878  (Cam.  Scacc.) ;  Reynolds  v. 
Accidental  Ins.  Co.  (1879),  22  L.  T.  n.s.  820;  Re  Ethering- 
ton,  [1909]  1  K.  B.  591;  Clover  v.  Hughes,  [1910]  A.  C. 
242;  Dudgeon  v.  Pembroke  (1877),  2  A.  C.  284;  Accident  v. 
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Crandall   (1886),   120  U.   S.   527;  Can.  Rw.  Accident  v. 
Haines  (1911).  44  S.  C.  R.  386. 

Hon.  Mr.  Justice  Iwvtchfori>  (dissenting): — ^I  think 
the  finding  of  the  learned  trial  Judge  that  the  accident  to 
the  deceased  happened  because  of  a  fit,  is  amply  warranted 
by  the  evidence. 

It  is  urged,  however,  that  the  death  of  Wadsworth  re- 
sulted from  bums  and  not  from  fits,  and  that  therefore 
Part  G.  should  pot  have  been  considered  in  determining  the 
amount  payable  by  the  defendants. 

The  insurance  is  expressed  to  be  "  against  bodily  injuries 
caused  solely  by  external  violent  and  accidental  means ''  as 
specified  in  a  schedule. 

In  the  first  part  of  the  schedule,  under  the  heading 
*^  Schedule  of  Indemnities,^'  it  is  provided — ^^^Part  A.*' — 
that  "if  any  of  the  following  disabilities  shall  result  from 
such  injuries  alone  within  ninety  day&  from  the  date  of 
accident  the  companv  will  pav  in  lieu  of  anv  other  indem- 
nity  for  loss  of  life  .  .  .  hands  .  .  .  feet  .  .  . 
entire  sight  of  both  eyes  .  .  .  the  principal  sum^"  This 
sum  is  $5,000  under  each  of  the  two  policies  sued  on,  with 
an  annual  increase  at  the  rate  of  five  per  cent. 

Loss  of  life  is  thus  defined  as  "  a  disability." 

A  disability  to  form  the  basis  of  any  claim  against  the 
company  *' shall  result  from  .  .  .  bodily  injuries 
.     .     .    caused   solelv  bv   external,   violent   and   accidental 


means.'' 


The  foundation  of  the  plaintiflF's  action  is  that  her 
husband's  death  resulted  from  or  was  caused  by  injuries 
which  were  themselves  caused  by  specified  means.  Mrs. 
tVadsworth  was  obliged  to  establish  and  did  establish — ^that 
external  violent  and  accidental  means  caused  injuries  to  her 
husband  and  that  injuries  caused  by  such  means  caused  his 
death. 

So  much  it  seems  to  me  necessary  Jo  promise  before 
coming  to  the  consideration  of  the  particular  provisions  of 
the  contract  around  which  the  parties  are  contending. 

The  defendants  allege  and  the  plaintiflE  denies  that 
"  Part  G."  of  the  schedule  aflpects  in  the  circumstances  of 
the  case  the  amount  to  which  Mrs.  Wadsworth  is  entitled. 
If  it  does  apply  the  appeal  fails;  and  the  question  whether 
it  applies  or  not  is  upon  the  facts  as  found  merely  one  of 
construction. 
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^'  Part  G/^  has  on  principle  to  be  construed  upon  a  con- 
sideration of  the  whole  contract.  "A  policy  of  insurance  '* 
is  in  the  words  of  Lord  EUenborough  in  Robertson  v.  French 
(1803),  4  East  at  133,  "  to  be  construed,  like  all  other  con- 
tracts, according  to  its  sense  and  meaning  as  collected  in 
the  first  place  from  the  terms  used  in  it,  which  terms  are 
themselves  to  be  understood  in  their  plain,  ordinary,  and 
popular  sense  unless  the  context  evidently  points  out  that 
they  must  in  the  particular  instance,  and  in  order  to  effectu- 
ate the  immediate  intention  of  the  parties  to  the  contract, 
be  understood  in  some  other  special  and  peculiar  sense/' 

The  main  object  and  intent  of  the  contract  may  be  re- 
garded as  limiting  any  general  words  used  having  in  view 
that  object  and  intent.  Halsbury,  L.C.,  in  Olynn  v.  Mar- 
gehouy  [1893]  A.  C.  351,  at  355. 

*'Part  G.^'  cannot  in  any  way  be  considered  as  in  dero- 
gation of  the  object  and  intent  of  the  contract.  It  is,  as  it 
purports  to  be,  a  part  of  the  contract  and  fixes  the  amount 
payable 'when  death  (inter  alia)  occurs  from  injuries  result- 
ing in  certain  ways  from  any  of  certain  stated  causes.  If 
the  language  is  clear,  it  may  be  construed  upon  the  prin- 
ciples I  have  referred  to,  and  there  is  no  good  reason  why 
it  should  be  given  what  is  sometimes  called  a  benign  inter- 
pretation. 

So  far  as  material  here  the  provisions  of  '^  Part  G.'*  have 
reference  to  the  case  of  injuries  happening  from  any  of 
the  following  causes,  viz.;  intentional  injuries  .  .  .  fits 
.  .  .  causing  death,  loss  of  sight  or  limb.''  "  Causing  " 
appears  from  the  context  of  the  whole  clause  to  bo  in  the 
same  grammatical  relation  to  ^*  injuries ''  that  *'  happen- 
ing'* is. 

"  Part  G/'  clearly  applies  whenever  injuries  which  cause 
death  **  happen  '*  by  accidental  means  from  any  of  the  speci- 
fied causes,  including  a  fit  or  "  fits.*' 

The  injuries  from  which  Wadsworth  died  happened  from 
"  fits ''  according  to  the  finding  of  the  trial  Judge. 

For  the  plaintiff  it  is  contended  that  the  "fits'*  must 
be  shewn  to  be  the  immediate,  proximate  cause  of  death, 
before  the  defendants  can  invoke  the  provisions  of  "Part 
G'*  in  their  favour.  So  to  construe  "Part  G.''  is,  in  my 
opinion,  to  subject  it  to  a  strain,  which  upon  consideration 
of  the  whole  contract  it  cannot  bear. 
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^^In  case  of  injuries''  in  Part  6.  has  reference  mani- 
festly to  injuries  of  the  kind  insured  against — injuries  re- 
sulting in  disability,  and  "  caused  solely  by  external,  violent 
and  accidental  means."  The  succession  of  events  directly 
resulting  from  the  paroxysm — ^the  overturning  and  breaking 
of  the  lighted  lantern,  the  escape  and  ignition  of  the  oil, 
the  flames  which  enveloped  Wadsworth,  his  inability  owing 
to  unconsciousness  to  give  any  alarm  or  extinguish  his  burn- 
ing clothing — all  are,  in  my  opinion,  but  "  means/'  within 
the  true  intendment  of  the  policy,  lying  between  the  fit  as  a 
cause  and  the  injuries  as  an  effect  of  that  cause.  This  con- 
clusion appears  all  the  more  reasonable  if  one  considers 
some  of  the  "  causes ''  enumerated  in  the  same  category  as 
"  fits/'  *'  Sleep-walking,"  for  instance,  cannot  be  the  im- 
mediate cause  of  '^  injuries  causing  death,  loss  of  sight  or 
limbs."  Some  accident  must  intervene,  some  means  must 
lie  between  the  mere  somnambulism  and  any  serious  injury 
caused  while  in  that  state. 

No  support  is  I  think  given  to  the  plaintiff's  contention 
by  the  cases  which  have  been  cited  on  her  behalf.  They  are 
but  illustrations  of  the  application  of  the  maxim,  in  jure 
non  remota  causa  sed  proxima  spectatur,  and  they  apply  in 
matters  of  contract  wherever  the  agreement  either  expressly 
or  by  implication  provides  that  the  immediate  cause  must 
be  looked  to. 

The  many  cases  in  which  liability  of  insurers  for  loss 
caused  by  fire  has  been  considered  are  authority  for  the  pro- 
position that  where  such  a  loss  has  been  insured  against,  it 
is  immaterial  that  the  fire  itself  was  caused  by  the  negli- 
gence of  the  agents  or  servants  of  the  assured.  The  fire 
was  the  proximate  cause  of  the  loss  sustained,  and  the  cause 
of  that  cause  could  not  be  regarded.  But  if  the  policies 
had  provided  that  there  should  be  no  liability  in  case  the 
fire  resulted  from  such  negligence  the  decisions  referred  to 
would  have  been  given  for  the  defendants. 

The  case  is  not  to  my  mind  one  in  which  it  is  necessary 
to  consider  whether  the  epileptic  paroxysm  was  or  was  not 
the  immediate  and  proximate  cause  of  death.  If  it  were, 
I  should  feel  myself  bound  by  Wenspear  v.  Accident  Ins.  Co. 
(1880),  6  Q.  B.  D.  42',  and  Lawrence  v.  Accident  Ins.  Co. 
(1881),  7  Q.  B.  D.  216.  In  both  of  these  cases,  as  Lord 
Collibfl  points  out  in  Horsey  v.  White,  [1900]  1  Q.  B.  481, 
at  486,  there   was   a   fortuitous   unexpected   element — ^the 
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presence  of  a  stream  in  the  one  case  and  of  a  moving  rail- 
way train  in  the  other — ^which  turned  a  normal  condition  of 
affairs  into  a  catastrophe.  The  fit  did  not  cause  the  stream 
to  drown  Wenspear.  His  condition  did  not  cause  the  stream 
to  flow  where  it  was  flowing  when  he  fell  into  it.  Lord  Collins 
points  out  that  it  was  just  as  though  the  epileptic  had  been 
struck  by  lightening  while  lying  on  the  ground.  Nor  did 
the  fit  in  the  Lawrence  case  cause  the  train  to  run  which 
passed  over  the  neck  and  body  of  the  deceased.  The  deci- 
sion in  Horsey  v.  White  as  to  what  is  an  "  injury  by  acci- 
dent/^ within  the  meaning  of  the  Workmen's  Compensation 
Act  1897,  was  overruled  in  Fenhn  v.  Thorley,  [1903]  A.  C. 
443,  but  that  circumstance  in  no  way  affects  the  force  of 
observations  I  have  quoted. 

And  the  reason  occurs  to  me  why  the  Wenspear  and 
Lawrence  cases  are  distinguishable.  In  both  (as  here)  the 
insurance  was,  inter  alia  against  death  by  accident.  But  in 
each  there  was  an  exception  that  there  should  be  no  liability 
in  certiain  circumstances.  The  defendants  were  obviously 
liable  unless  they  could  clearly  bring  themselves  within  the 
exceptions  which  upon  well  recognised  principles  were  to 
be  construed  most  strongly  against  the  defendants.  The 
exceptions  were  held  not  to  be  open  to  the  defendants  be- 
cause the  accidents  were  not  caused  directly  and  proxim- 
ately by  the  excepted  causes.  In  the  present  case  the  clause 
"  Part  G.'*  relied  on  by  the  defendants  is  not  in  the  nature 
of  an  exception.  It  is  as  much  a  term  of  the  contract  as 
the  ^^  face/'  as  it  has  been  called,  of  the  policy,  and  simply 
states  circumstances  in  which  the  amount  of  the  company's 
liability  is  to  be  one  sum  instead  of  another  fixed  by  a  dif- 
ferent form  of  the  policy.  Moreover  the  fit  as  I  have  stated 
was  the  cause  causans  of  the  breaking  of  the  lantern  and 
of  the  consequent  injuries  and  death.  If  in  the  Wenspear 
case,  the  assured  had  because  of  the  fit  let  loose  a  flood  of 
water  which  overwhelmed  him  or  in  the  Lawrence  case  the 
assured  had.  because  of  the  fit  started  the  engine  which 
killed  him — ^the  decisions  notwithstanding  the  rules  of  con- 
struction applicable  to  exceptions  would  have  been  different. 

I  am  unable  to  see  any  reason  either  upon  principle  or 
authority  why  the  judgment  appealed  from  should  not  be 
affirmed. 
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court  of  appeal. 

March  6th,  1912. 
REX  V.  SOVEREEN. 

3  O.  W.  N.  779 ;  O.  L.  R.  ;  Can.  Or.  Cas. 

■ 

Criminal  Law  —  Practice  and  Procedure  —  Election  of  Accused  for 
Speedy  Trial — When  is  it  to  be  Exercised f 

Court  of  Appeal,  held,  that  after  a  true  bill  has  been  foond, 
against  the  accused,  by  the  grand  jury,  but  before  arraignment  or 
plea,  it  is  too  late  for  him  to  elect  to  be  tried  without  a  jury  under 
the  speedy  trials  sections  of  the  Criminal  Code. 

R.  V.  Wener,  12  Que.  K.  B.  320 ;  6  Can.  Cr.  Cas.  406.  and 

R.  V.  Komienshy,  12  Que.  K.  B.  329;  6  Can.  Cr.  Cas.  524, 
followed. 

R,  V.  Thompson,  17  Man.  L.  H.  608;  8  W.  L.  R.  3;  14  Can. 
Cr.  Cas.  27,  disapproved. 

Reserved  ease  stated  by  His  Honour  Judge  Robb,  the 
chairman  of  the  General  Sessions  of  the  Peace  for  the 
county  of  Norfolk. 

The  accused  Wilbert  Sovereen  was  indicted  before  that 
Court  in  December,  1911,  for  that  he  on  the  23rd  day  of 
July,  1911,  and  on  other  days  and  times  before  that  date  did 
keep  a  disorderly  house,  that  is  to  say,  a  common  bawdy 
house  contrary  to  sees.  228  and  225  of  the  Criminal  Code. 
The  jury  found  him  guilty,  and  he  was  convicted. 

He  had  been  committed  for  trial  by  a  magistrate,  but  the 
indictment  on  which  he  was  convicted  was  not  preferred  by 
the  person  bound  over  to  prosecute,  but  by  the  county  attor- 
ney with  the  written  consent  of  the  triW  Judge  under  sec. 
873  of  the  Criminal  Code. 

After  a  true  bill  had  been  found  by  the  grand  jury  but 
before  arraignment  or  plea  the  prisoner  desired  to  elect 
to  be  tried  before  the  county  Judge  without  a  jury  under 
the  Speedy  Trials  Act  (Part  XVIII.  of  the  Criminal  Code). 
On  His  Honour  holding  that  he  was  not  entitled  so  to  elect, 
he  pleaded  not  guilty.  At  the  close  of  the  trial  His  Honour, 
on  the  application  of  the  prisoner's  counsel,  reserved  for  the 
opinion  of  the  Court  of  Appeal  the  following  questions: — 

1.  *'Wa8  there  any  valid  evidence  that  the  prisoner  was 
the  keeper  of  a  disorderly  house? 

2.  ^*Was  my  charge  erroneous  as  regards  the  reference 
made  therein  to  the  woman  who  had  been  previously  con- 
victed ? 
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3.  '^Was  the  prisoner  in  the  circumstances  above  stated 
entitled  to  make  an  election  for  speedy  trial?'' 

The  case  in  the  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chahles  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maglaren,  Hon.  Mr.  Justice  Mageb,  and 
Hon.  Mr.  Justice  Latchpord. 

J.  B.  Mackenzie^  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

Hon.  Sir  Charles  Moss,  •  C.J. 0. : — We  are  all  agreed 
that  the  questions  submitted  by  the  learned  Chairman  of  the 
Qeneral  Sessions  should  be  answered  adversely  to  the  conten- 
tions made  on  behalf  of  the  prisoner. 

As  to  the  first  and  second  questions  having  regard  to  the 
evidence  and  the  charge  to  the  jury  which  are  made  part  of 
the  stated  case  there  can  be  no  reasonable  doubt. 

The  third  question  affords  more  room  for  difference  of 
opinion^  not  however,  as  to  what  the  proper  conclusion 
should  be,  but  rather  as  to  grounds  upon  which  it  should  be 
based. 

Speaking  for  myself  and  with  the  utmost  respect  for 
those  who  have  indicated  or  expressed  a  different  view,  I 
think  that  when,  as  here,  a  person  committed  for  trial,  and 
whether  in  custody  or  upon  bail  has  not,  before  a  bill  of  in- 
dictment has  been  found  against  him  by  a  grand  jury,  taken 
the  steps  necessary  to  enable  him  to  elect  to  be  tried  by  a 
Judge  without  a  jury  he  is  not  entitled  upon  bill  found  and 
arraignment  thereon  to  ask  to  be  allowed  to  elect  to  be  tried 
without  a  jury.  If  that  is  not  the  effect  of  the  legislation  it 
places  it  in  the  power  of  the  accused  not  merely  to  postpone 
his  trial,  but  to  render  futile  all  that  has  been  done  by  the 
grand  jury,  and  necessitate  a  compliance  with  all  the  forms 
prescribed  by  sec.  827  of  the  Code,  including  the  prepara- 
tion and  preferring  by  the  prosecuting  officer  of  a  charge 
in  accordance  with  the  directions  given  in  sec.  827  (3). 

I  am  unable  to  think  that  it  was  the  intention  to  give  an 
accused  person  the  general  right  to  elect  to  be  tried  without 
a  jury.  On  the  contrary  I  think  that  the  intention  was  to 
give  it  only  in  cases  in  which  the  exercise  of  such  an  elec- 
tion would  or  might  effect  a  speedy  trial  of  an  accused  per- 
son and  thereby  save  the  delay  which  waiting  for  a  trial  by 
jury  might  involve. 
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And  I  do  not  think  the  legislation  extends  the  right  be- 
yond that  point. 

I  agree  that  the  first  question  should  be  answered  in  the 
aflBrmative  and  the  second  and  third  in  the  negative  and 
that  the  conviction  should  stand. 

Hon.  Mb.  Justice  Garrow  and  Hon.  Mr.  Justice 
Latchford: — We  agree. 

Hex.  Mu.  Justice  Maclaren: — As  to  the  first  ques- 
tion, I  am  of  opinion  that  there  was  ample  evidence,  if  be- 
lieved by  the  jury,  to  prove  that  the  house  in  question  was  a 
disorderly  house  and  that  he  was  the  keeper.  The  house 
belonged  to  him  and  also  the  furniture  and  he  used  it  when 
working  the  farm  with  which  it  was  connected  which  was 
some  two  or  three  miles  from  his  homestead.  The  evidence 
points  strongly  to  his  having  been  a  joint  occupant  or  keeper 
with  the  woman  said  to  have  been  convicted  in  October, 
1910;  and  to  his  being  the  sole  keeper  after  that  time,  the 
house  being  occupied  from  time  to  time  by  disreputable 
women.  The  house  retained  the  same  character  and  reputa- 
tion after  October,  1910,  as  before,  and  the  admissions  made 
by  the  witness  who  did  the  chores  about  the  house  for  the 
prisoner — ^and  made  very  reluctantly — are  quite  sufficient 
alone  to  justify  the  conviction.  This  question  should  be 
answered  in  the  affirmative. 

As  to  the  second  question,  what  the  trial  Judge  said  in 
his  charge  on  the  subject  was  this :  ^'  It  has  been  suggested 
that  the  woman  who  has  been  already  convicted  was  the 
keeper,  but  I  think  that  we  have  nothing  to  do  with  that  in 
this  case.  I  think  that  no  matter  whether  she  was  convicted 
or  not  you  have  got  to  try  this  case  upon  the  <|vidence  that 
has  been  presented  before  you;  and  if  you  come  to  the  con- 
clusion that  the  prisoner  is  the  keeper  or  at  any  time  the 
keeper  of  this  house,  you  should  find  him  guilty,  giving  him, 
of  course,  the  benefit  of  any  doubt  tliat  you  may  have.''  I 
fail  to  see  on  what  grounds  the  prisoner  could  properly  com- 
plain of  this  charge.  This  question  should,  in  my  opinion, 
be  answered  in  the  negative. 

The  third  question  should  also  in  my  opinion  be  answered 
in  the  negative.  Part  XVIII.  of  the  Criminal  Code  (sees. 
822  to  842  inclusive),  relating  to  *' Speedy  Trials  of  Indict- 
able Offences,"  has  reference  exchisively  to  prosecutions  based 
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upon  an  infonnation  or  complaint  and  a  preliminary  ex- 
amination before  a  magistrate.  It  is  true  that  there  was  in 
this  case  a  preliminary  examination  before  a  magistrate,  and 
the  prisoner  was  committed  for  trial.  But  this  was  not  fol- 
lowed up  by  an  indictment  based  upon  the  charge  for  which 
he  was  committed,  *'or  for  any  charge  founded  upon  the 
facts  or  evidence  disclosed  on  the  depositions  taken  before  the 
Justice,"  as  might  have  been  done  under  the  provisions  of 
sec.  871  of  the  Criminal  Code.  It  does  not  appear  from  the 
reserved  case  whether  or  not  the  complainant  before  the 
magistrate  was  present  at  the  sessions;  but  whether  or  not, 
the  county  Crown-Attorney  might  prefer  an  indictment  for 
the  charge  upon  which  the  prisoner  was  committed  or  for  any 
charge  founded  on  the  facts  or  evidence  disclosed  in  the 
depositions :  Criminal  Code,  sec.  872.  Tlie  Deputy  Attorney- 
General  informed  us  at  the  argument  that  his  instructions 
were  that  no  one  was  bound  over  to  prosecute,  although  the 
reserved  case  would  lead  one  to  infer  that  some  one  had 
been  so  bound;  but  in  my  opinion  in  the  circumstances  of 
this  case  this  was  quite  immaterial. 

The  fact  is  that  the  depositions  and  the  committal  were 
both  ignored  and  were  riot  followed  by  the  person  bound 
over  to  prosecute  if  there  was  such  a  person  or  by  the  county 
Crown-Attorney.  Instead  of  this  the  county  Crown- Attorney 
under  sec.  873  obtained  the  written  consent  of  the  Judge  to 
prefer  the  indictment  set  out  in  the  reserved  case,  on  which 
a  true  bill  was  returned  by  the  grand  jury,  and  on  which 
the  petit  jury  returned  a  verdict  of  guilty.  The  depositions 
taken  before  the  magistrate  were  not  made  a  part  of  the 
reserved  case  and  counsel  for  the  prisoner  did  not  before  us 
ask  or  even  suggest  that  they  should  be  made  a  part  of  it.  In 
the  circumstances  we  must,  I  think,  assume  that  the  charge 
in  the  indictment  is  not  the  same  as  that  for  which  the  pris- 
oner was  committed  or  any  otlier  charge  appearing  in  the  evi- 
dence before  the  magistrate,  as  in  either  of  these  events  the 
county  Crown- Attorney  would  not,  under  sec.  871  have  needed 
the  consent  of  the  Judge  to  prefer  the  indictment. 

It  is  quite  clear  from  sec.  825  and  the  succeeding  sections 
of  the  Code  that  a  speedy  trial  before  a  Judge  can  only  be 
had  upon  a  charge  on  which  the  magistrate  has  committed 
the  accused  or  upon  one  which  appears  in  the  evidence  before 
him.    As  said  by  Wurtele,  J.,  in  Rex  v.  Wener,  12  Que.  K.  B. 
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320;  6  Can.  Crim.  Cas.  406,  at  p.  413,  "The  Criminal 
Code  does  not  prescribe  that  an  accused  can  elect  to  be  tried 
without  a  jur}%  when,  without  a  preliminary  enquiry  or  with- 
out a  committal  or  an  admission  to  bail,  and  subsequent 
custody  for  trial,  a  bill  of  indictment  has  been  preferred  by 
the  Attorney-General  or  by  any  one  by  his  direction,  or  with 
the  written  consent  of  a  Judge  of  a  Court  of  criminal  juris- 
diction, or  by  order  of  such  Court,  and  thus  remove  the 
prosecution  from  the  forum  to  which  it  properly  belongs  to 
another  to  which  jurisdiction  has  not  in  such  case  been  given 
by  law.  In  the  absence  of  any  statutory  provisions  or 
statutory  authority  an  accused  has  no  right  in  such  a  case  to 
demand  and  obtain  a  trial,  in  any  other  Court  than  the 
one  in  which  the  indictment  was  found,  and  which  has  jur- 
isdiction over  the  case,  and  is  seized  with  it."  As  stated 
above,  the  indictment  in  this  case  did  not  originate  with,  and 
is  not  basied  upon  a  chai*ge  or  depositions  taken  before  a 
magistrate,  but  is  based  solely  upon  the  written  consent  given 
by  the  trial  Judge,  and  the  Code  does  not  provide  for  a  trial 
before  a  Judge  without  a  jury  in  such  a  case. 

But  even  if  the  indictment  had  been  based  upon  a  charge 
for  which  the  accused  had  been  committed  or  which  appeared 
in  the  depositions,  I  am  of  opinion  that  he  should  have  elected 
before  the  true  bill  was  found  by  the  grand  jury.  I  agree 
with  what  is  said  by  Wurtele,  J.,  in  the  Wener  case  at  the 
page  above  cited.  He  there  says :  "  If  no  election  has  been 
made  before  an  indictment  is  returned  founded  on  the  facts 
or  evidence  disclosed  by  the  depositions  taken  at  the  prelim- 
inary enquiry,  the  accused  has  no  statutory  right  to  demand  a 
trial  before  a  Judge  of  Sessions  without  a  jury  and  avoid  a 
trial  on  the  indictment."  In  another  case  of  Rex  v.  Kom- 
iencky,  12  Que.  K.  B.  329;  6  Can.  Crim.  Cas.  524,  at  p. 
528,  the  same  Judge  says :  "  On  the  finding  of  true  bills, 
the  Court  is  finally  seized  with  the  prosecution,  and  exclusive 
jurisdiction  over  them  is  vested  in  the  Court,  which  is  the 
only  competent  forum  or  tribunal  to  carry  them  in  due 
course  and  in  the  ordinary  way  to  their  final  stage  of  either 
conviction  or  acquittal  by  the  petty  jury.*'  On  the  other 
hand  in  a  Manitoba  case,  Rex  v.  Thompson,  17  Man,  L.  B. 
608 ;  8  W.  L.  B.  3 ;  14  Can.  Crim.  Cas.  27,  it  was  held  by 
Howell,  C.J.,  that  a  prisoner  may  elect  up  to  the  time  of 
pleading.  I  can  find  nothing  in  the  Code  to  justify  this 
position,  and  in  my  opinion,  it  is  quite  contrary  to  the  genius 
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and  spirit  of  the  Speedy  Trials  Act  (now  Part  XVIII.  of  the 
Code).  I  am  of  opinion  that  the  correct  doctrine  is  that 
laid  down  as  above  by  Wurtele,  J.  To  hold  otherwise 
would  be  to  defeat  the  very  object  and  purpose  of  the  legisla- 
tion, and  the  title  of  **'  Speedy  Trials  ^^  would  become  a 
veritable  misnomer,  and  provisions  that  were  designed  and 
enacted  to  speed  trials  would  be  converted  into  machinery 
to  retard  and  delay. 

But  there  is  also  in  addition  another  difficulty  in  the  way 
of  the  prisoner.  Having  been  bound  over  under  sec.  696,  and 
being  under  bail,  if  he  desired  to  elect  he  should  have  given 
the  notice  of  such  desire  to  the  sheriflE  as  required  by  sub- 
sec.  6  added  to  sec.  825  of  the  Code,  by  the  amending  Act 
of  1909,  8-9  Edw.  VII.,  ch.  9.  This  he  did  not  ^o,  so  that 
he  did  not  take  the  first  step  to  secure  such  right.  It  may 
be  said  that  this  objection  is  a  technical  one.  But  if  the 
prisoner  is  claiming  a  privilege  so  much  at  variance  with 
the  spirit  and  object  of  the  legislation  he  should  at  least 
shew  some  compliance  with  the  plain  provisions  laid,  down 
in  the  legislation. 

For  these  reasons,  and  especially  on  the  ground  first  set 
forth,  which  in  my  judgment  is  quite  sufficient,  I  am  of 
opinion  that  the  third  question  should  be  answered  in  tHe 
negative. 

Hon.  Mr.  Justice  Magee: — ^Under  sec.  228,  this  is  an 
indictable  offence.  There  is  no  limitation  of  time  for  the  com- 
mencement of  prosecutions  for  it.  Consequently  it  was  open 
to  adduce  evidence  such  as  was  given  going  as  far  back  as 
May,  1910 — it  was  objected  that  such  evidence  was  inad- 
missible because  under  sec.  1142  in  the  case  of  an  offence 
punishable  upon  summary  conviction  the  complaint  must  be 
made  or  information  laid  within  six  months  and  under  sec. 
774  (amended  by  8-9  Edw.  VII.,  ch.  9),  a  "magistrate" 
as  defined  in  sec.  771  could  without  the  assent  of  the  accused 
summarily  try  a  person  charged  with  keeping  a  disorderly 
house.  But  Part  XVI.,  which  includes  sec.  774  relates  to 
indictable  offences  and  not  to  offences  punishable  under  sum- 
mary convictions,  which  are  dealt  with  by  Part  XV.  The 
only  provisions  of  the  Code  under  which  the  keeper  of  a 
disorderly  house  or  bawdy  house  can  be  punished  by  sum- 
mary convictions  are  sees.  238  and  239,  the  former  of  which 
declares  every  one  who  is  the  keeper  of  such  a  house  to  be  a 
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loose^  idle,  or  disorderly  person  or  vagrant,  and  sec.  239 
makes  a  loose,  idle,  or  disorderly  person  liable  to  fine  or 
imprisonment  or  both.  But  that  punishment  is  not  for 
keeping  the  house,  but  for  being  a  loose,  idle,  or  disorderly 
person  or  vagi^ant.  In  R.  v.  Stafford  (1898),  I  Can.  Cr.  Cas. 
239,  although  the  charge  was  for  being  "  the  keeper  of  a  com- 
mon bawdy  house,'^  it  is  evident  the  proceedings  must  have 
been  taken  under  the  sections  then  corresponding  to  sees. 
238  and  239,  and  the  imprisonment  was  held  to  be  unauthor- 
ized by  them.  As  the  oflfence  here  charged  is  only  punish- 
able by  indictment,  sec.  1142  does  not  apply. 

It  was  shewn  that  the  defendant  was  the  owner  of  the 
house  in  question,  which  was  situate  on  a  parcel  of  45  acres 
of  land  owned  by  him.  He  resided  about  two  and  a  half 
miles  away.  The  house  was  "formerly  occupied^*  by  one 
Mrs.  Deuby.  There  is  some  reference  to  the  fact  of  her 
having  been  arrested  and  convicted,  but  for  what  does  not 
appear.  Presumably  it  was  for  keeping  this  disorderly  house. 
She  left  in  October,  1910.  During  her  occupancy  there  is 
evidence  of  other  women  being  there  at  various  times  and 
men,  and  of  the  evil  reputation  of  the  house  and  of  instances 
of  prostitution  by  inmates  and  of  lewd  conduct  by  this  de- 
fendant with  Mrs.  Deuby  and  another  woman,  and  of  his 
been  "  hundreds  of  times  "  in  the  bedroom  with  the  former 
and  of  his  having  invited  there  one  witness,  who  was  there 
several  times  and  says  tlie  house  was  one  of  ill-fame,  and  that 
this  defendant  and  Mrs.  Deuby  were  the  keepers — ^the  people 
who  were  running  the  house.  As  to  this  the  witness  was 
hardly  cross-examined.  This  was  clearly  "some  valid  evi- 
dence "  to  shew  that  the  defendant  was  a  keeper  of  a  com- 
mon bawdy  house — ^under  sec.  228. 

Since  October,  1910,  the  house  though  furnished  by  the 
defendant  has  been  vacant  unless  when  he  occasionally  stopped 
there — the  presence  of  one  or  two  women  there  on  these 
occasions  weeks  apart  is  shewn,  but  not  the  time  of  day 
except  once  at  night  nor  the  length  of  their  stay.  Both  of 
them  had  been  there  in  Mrs.  Deuby's  time.  There  is  no  evi- 
dence of  any  improper  conduct  or  of  other  men  being  there. 
There  is  not  I  think  sufficient  proof  of  the  existence  of  a 
common  bawdy  house  there  during  this  period. 

In  his  charge  to  the  jury  the  learned  chairman  after 
pointing  out  that  the  defendant  was  the  owner  of  the  house 
said,  "  It  had  been  suggested,  however,  that  the  woman  who 
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had  already  been  convicted  was  the  keeper,  but  I  think,  that 
we  have  nothing  to  do  with  that  in  this  case.  I  think  that 
no  matter  wliether  she  was  convicted  or  not,  you  have  got 
to  try  this  case  upon  the  evidence  that  has  been  presented 
before  you."  I  am  at  a  loss  to  discover  any  objection  to  this 
or  indeed  why  the  learned  chairman  was  indulgent  enough  to 
reserve  any  question  upon  it. 

Another  question  remains  as  to  the  right  of  the  Cotirt  to 
try  the  defendant.  The  statement  of  the  case  sets  out  these 
facts.  "The  prisoner  had  been  committed  for  trial  after 
the  preliminary  hearing  and  admitted  to  bail  and  appeared 
as  provided  by  his  recognizances  for  trial  at  the  above  named 
General  Sessions  of  the  Peace.  The  bill  of  indictment  was, 
however,  not  preferred  by  the  person  bound  over  to  prosecute, 
but  was  preferred  under  directions  given  by  the  trial  Judge 
as  provided  by  sec.  873  of  the  Criminal  Code.  Before  arraign- 
ment or  plea  the  prisoner  desired  to  elect  trial  by  the  County 
Judge,  but  it  was  held  that  he  was  not  entitled  under  the 
circumstances  to  so  elect.*' 

I  assume  that  the  information  laid,  the  preliminary  heaf"- 
ing  had,  and  the  defendant's  recognizance  to  appear  for  trial 
were  all  upon  the  same  charge  as  the  indictment.  It  is  only 
under  sub-sees.  6  and  7  of  sec.  825  of  the  Criminal  Code 
1906,  as  added  in  1909  by  8-9  Edw.  VII.,  ch.  9  that  the  de- 
fendant being  not  in  custody,  but  under  bail  could  have 
claimed  any  right  to  a  trial  before  a  Judge  without  a  jury, 
previously  he  would  have  had  to  be  in  actual  custody  either 
upon  the  original  commitment  for  trial  by  the  magistrate 
holding  the  preliminary  inquiry  or  by  virtue  of  a  surrender 
into  custody  after  bail  or  "otherwise  in  custody  awaiting 
trial  on  the  charge." 

The  new  sub-sec.  6,  provides  that  a  person  accused  who 
has  been  bound  over  by  a  Justice  under  sec.  696  (i.e.,  to 
appear  for  trial),  and  is  at  large  under  bail,  may  notify  the 
sheriff  that  he  desires  to  make  his  election  under  Part  XVIII 
(relating  to  speedy  trials),  and  thereupon  the  sheriff  shall 
notify  the  Judge,  and  by  sub-sec.  7  the  Judge  having  fixed 
the  time  and  place  for  the  accused  to  make  his  election  the 
sheriff  shall  notify  the  accused  thereof  and  the  accused  shall 
attend,  and  the  subsequent  proceedings  sliall  be  as  in  other 
cases  under  Part  XVIII,  and  by  sub-sec.  8  the  recognizance 
taken  when  the  accused  was  bound  over  shall  be  obligatory 
with  reference  to  his  appearance  at  the  time  and  place  so 
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fixed,   and   to   the   trial   and   proceeding   thereupon   as  if 
originally  entered  into  with  reference  thereto. 

No  time  is  specified  for  the  giving  of  the  notice  to  the 
sJieriflF.  If  a  notice  were  given  in  such  a  case  it  would  be 
material  to  consider  at  what  time  an  election  may  be  made 
by  those  in  custody.  The  original  Act  providing  for  trials 
by  a  Judge  without  a  jury  32-33  Vict.  1869,  ch.  35,  was 
entitled  ^'  An  Act  for  the  more  speedy  trial  in  certain  cases  of 
persons  charged,*'  etc. — afterwards  called  the  Speedy  Trials 
Act,  and  this  might  give  some  colour  to  the  idea  that  where 
the  trial  would  not  be  speeded  the  Act  was  not  intended  to 
apply.  But  excepting  in  the  title  there  was  nothing  in 
the  wording  of  the  Act  itself  to  so  indicate  except  possibly 
the  provisions  that  the  prisoner  might  with  his  own  consent 
be  tried  ^  out  of  sessions,"  and  that  the  Judge  was  to  tell 
him  that  he  had  the  option  to  remain  untried  until  the  next 
sittings  "  of  the  Court  of  General  Sessions  or  Oyer  and  Term- 
iner. These  words  did  not  in  fact,  I  think,  imply  that  the 
speedy  trial  must  be  before  the  session  of  the  jury  Court 
began — ^but  subsequent  amendments  removed  any  possibility 
of  such  a  construction.  It  must,  I  tliink,  be  taken  that  the 
object  of  speedy  trials  indicated  by  the  title  was  to  be  attained 
by  the  creation  of  a  new  tribunal — a  Court  of  Record — ^which 
would  not  be  limited  to  half  yearly  or  other  periodical  sittings 
but  could  sit  at  any  time,  and  that  tribunal  being  created 
(see  Ont.  Stat.  1873,  36  Vict.,  ch.  8,  357,  358),  the  positive 
directions  to  the  sheriff  and  the  Judge  as  to  their  duties 
towards  prisoners  in  effect  gave  each  prisoner  to  whom  the 
Act  applied  an  option  and  right  of  election  as  to  which  one 
of  the  tribunals  he  would  be  tried  by  or  rather  the  right  to 
have  an  opportunity  to  say  he  chose  trial  by  the  Judge.  I 
do  not  think  it  would  have  been  any  answer  to  a  claim  to 
exercise  such  right  to  say  to  the  prisoner  *'  the  jury  Court  is 
now  sitting  and  your  trial  there  can  take  place  to-day  'or 
sooner  than  if  you  are  to  be  tried  by  the  Judge  alone.'*  It 
is  now  expressly  declared  in  sec.  825  that  the  trial  by  the 
Judge  shall  be  had  whether  the  jury  Court  or  the  grand 
jury  thereof  is  or  is  not  then  in  session — and  I  agree  with 
the  opinion  of  Howell,  C.J. A.,  in  R,  v.  Thompson,  17  Man, 
L.  R.  608;  8  W.  L.  R.  3;  14  Can.  Cr.  Cas.  27,  that  this  provi- 
sion is  not  restricted  to  the  trial  itself.  Then  bv  sec.  828,  even 
after  a  prisoner  has  elected  to  be  tried  by  a  jury,  he  may 
notify  the  sheriff  that  he  desires  to  re-elect,  and  this  at  any 
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time  before  his  trial  has  commeneed  and  whether  an  indict- 
ment has  been  preferred  against  him  or  not — unless  the 
Judge  is  of  opinion  that  it  would  not  be  in  the  interest  of 
justice  to  allow  a  second  election,  and  if  an  indictment  has 
been  actually  preferred  the  consent  of  the  prosecuting  officers 
must  be  obtained. 

In  cases  where  under  Parts  XVI.  or  XVII.  the  prisoner 
had  elected  before  the  committing  magistrate  not  to  be  tried 
by  him,  but  by  a  jury,  he  may  under  sec.  830  notify  the 
sheriflf  before  the  sitting  of  the  jury  Court  that  he  desires  to 
re-elect.  The  Code,  therefore,  gives  three  periods  for  the 
election  by  actual  prisoners  as  of  right — ^before  the  sitting — 
before  the  preferment  of  the  bill,  and  before  the  trial  has 
commenced.  It  would  be  difficult  to  say  which  of  these 
should  apply  to  the  case  of  an  accused  person,  who  is  at  large 
under  bail,  but  I  think  it  is  clear  that  his  notification  to  the 
sheriff  must  be  taken  as  the  foundation  of  his  right  to  put 
himself  in  the  position  of  a  prisoner  as  one  entitled  to  be 
called  upon  to  elect.  That  he  was  not  in  actual  custody 
merely  by  reason  of  appearing  "as  provided  by  his  recog- 
nizance'* is  manifest  from  sec.  1092,  which  declares  that  a 
recognizance  is  not  discharged  by  arraignment  or  conviction. 

This  defendant  did  not  give  any  such  notice  so  far  as 
appears,  but  at  the  last  moment  when  called  upon  to  answer 
to  the  indictment  claimed  that  he  desired  to  elect.  Without 
being,  in  custody  and  without  having  given  the  notice  to  the 
sheriff  he  had  not  put  himself  in  the  position  to  claim  that 
right.  It  appears  that  the  chairman  of  the  Court  of  General 
Sessions  held  "  that  he  was  not  entitled  under  the  circum- 
stances "  to  so  elect.  Therein  the  chairman  was  right,  as  no 
notification  had  been  gpiven.  The  defendant  then  pleaded  to 
the  indictment  or  a  plea  must  have  been  entered  for  him  as 
the  trial  proceeded,  and  he  was  by  the  jury  found  guilty. 
There  is  nothing  to  indicate  that  any  other  result  might 
have  been  arrived  at  if  the  chairman  had  been  trying  the 
case  without  a  jury,  and  there  is  no  reason  to  suppose  that 
there  was  any  failure  of  justice  through  the  defendant's 
omission. 

I  would  answer  the  first  question  in  the  affirmative,  the 
second  and  third  in  the  negative. 
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court  of  appeal. 

March  <ith,  1912. 

Be  BRUSSELS  AND  McKILLOP  MUOTCIPAL  TELE- 

PHONE    SYSTEM. 

Re  BLYTH  and  McKILLOP. 

3  O.  W.  N,  781 :  O.  L.  R. 

Telephone — Ontario  Railway  and  Municipal  Board — Jurisdiction  — 
To  Order  Connection  of  Systems  in  Adjacent  Territories  — 
Ontario  Telephone  Act  (1910)  ss.  8,  .9 — Agreement  for  Connec- 
tion ioith  Bell  Telephone  Co. 

The  villages  of  Brussels  and  Blyth  made  application  to  the  rail- 
way and  municipal  board  for  an  order  for  connection,  intercom- 
munication or  reciprocal  use  in  the  transmission  of  business  between 
the  telephone  systems  of  the  applicants  and  the  McKillop  municipal 
system,  upon  the  terms  and  conditions  mentioned  in  the  agreement 
submitted  to  the  respondents,  or  upon  such  terms  as  the  board  mij^ht 
be  pleased  to  order  and  direct.  The  board  ordered  the  connection 
asked. 

Ck>nRT  OF  Appeai:  allowed  the  appeals  and  set  aside  above  orders 
with  costs,  holding  that  what  cannot  be  done  directly  cannot  be 
permitted  to  be  done  indirectly,  viz..  defendants  held  an  agreement 
with  the  Bell  Telephone  Co.  for  reciprocal  connection  which  had 
been  approved  by  the  board  prior  to  above  applications,  and  while 
that  agreement  stands  the  board  is  without  power  or  jurisdiction  to 
alter  or  vary  it,  which  above  orders  would  do  indirectly  if  allowed 
to  stand. 

Appeals  by  the  McKillop  Municipal  Telephone  System 
and  the  township  of  McKillop  from  orders  of  the  Ontario 
Railway  and  Municipal  Board,  dated  10th  March,  5th  May, 
and  20th  June,  1911. 

The  appeals  to  the  Court  of  Appeal  were  heard  by  Hon. 
Sir  Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Otarrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

M.  K.  Cowan,  K.C.,  and  R.  S.  Hays,  for  the  defendants, 
appellants. 

W.  M.  Sinclair,  for  the  village  of  Brussels. 

H.  D.  Gamble,  K.C.,  for  the  village  of  Blyth. 

Hon.  Sir  Chas.  Moss,  C. J.O.  : — These  are  appeals  from 
orders  or  decisions  pronoimced  by  the  Ontario  Railway  and 
Municipal  Board.  So  far  as  the  respondents  to  the  appeals 
are  concerned  the  matters  are  separate  and  distinct  but  sub- 
stantially these  same  questions  are  involved  and  the  appeals, 
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which  were  heard  during  the  same  sittings  of  the  Court, 
may  be  conveniently  dealt  with  together. 

The  first  two  in  point  of  time  of  the  orders  complained 
of  were  pronounced  upon  an  application  made  by  the  cor- 
poration of  Brussels  on  which  they  named  as  respondents, 
the  McKillop  Municipal  Telephone  System.  This  was  not 
a  proper  proceeding.  While  it  seems  that  there  is  an  associ- 
ation of  individual  subscribers  who  for  convenience  act 
under  that  name  it  does  not  appear  that  there  is  any  cor- 
porate body  or  company  known  to  the  law  capable  of  re- 
sponding by  that  name  to  the  application  made  by  Brussels 
to  the  Board  for  the  orders  now  in  question.  Having  been 
constructed  and  installed  in  1908  under  the  provisions  of 
the  Local  Municipal  Telephone  Act  1908,  the  system  and 
all  other  works  and  property  acquired,  erected  or  used  in 
connection  therewith  became  vested  in  the  municipality  of 
McKillop  in  trust  for  the  benefit  of  the  subscribers. 

The  opposition  to  the  application  was  made  through  the 
municipality  but  it  may  be  questioned  whether  in  the  form 
in  which  the  proceedings  now  stand  the  orders  made  could 
be  effectively  enforced  if  capable  of  enforcement  under  any 
circumstances. 

But  more  formidable  objections  appear  when  the  sub- 
stantial questions  between  the  parties  are  examined. 

The  respondents  the  corporation  of  the  village  of  Brus- 
sels as  trustees  for  the  subscribers  of  the  local  telephone 
system  known  as  the  Brussels,  Morris  and  Grey  Telephone 
System  made  application  in  October,  1910,  to  the  Ontario 
Railway  and  Municipal  Board  for  an  order  for  connection, 
intercommunication  or  reciprocal  use  in  the  transmission 
of  business  between  the  telephone  systems  of  the  respon- 
dents and  the  appellants.  The  applicants  alleged  that  their 
system  was  located  in  the  territory  immediately  adjacent  to 
the  appellants  and  that  they  had  been  for  some  months  pre- 
vious to  their  application  desirous  of  entering  into  an  agree- 
ment with  the  appellants  for  such  connection,  intercom- 
munication or  reciprocal  use  but  the  latter  had  declined  to 
do  so.  Apparently  the  application  was  based  upon  sec.  9 
of  the  Ontario  Telephone  Act  1910,  10  Edw.  VII.  ch.  84, 
which  seems  to  be  the  only  enactment  that  appears  to  af- 
ford any  warrant  for  the  application. 

It  is  very  difficult,  however,  to  give  an  intelligible  mean- 
ing to  the  language  of  the  section.     Bead  literally  it  does 
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not  comprehend  this  case;  on  the  contrary  it  would  seem 
to  be  providing  for  some  case  of  a  company  or  person  as 
defined  by  see.  2  (c)  of  the  Act  having  two  or  more  systems 
or  lines  located  in  territory  adjacent  to  each  other.  Doubt- 
less this  was  not  the  intention  but  in  its  present  form  the 
real  intention  is  not  clearly  expressed.  The  order  of  the 
Board  dated  March  10th,  1911,  which  directs  connection, 
intercommunication,  joint  operation,,  reciprocal  use  and 
transmission  of  business  purports  to  be  made  in  pursu- 
ance of  sec.  9,  but  as  pointed  out  above  that  section  is 
halting  and  uncertain  in  expression,  and  in  strictness  it 
does  not  confer  jurisdiction  in  this  particular  case.  There 
still  remains  the  question  of  jurisdiction  dependent  upon 
the  existence  of  an  agreement  between  the  appellants  and 
the  Bell  Telephone  Co.,  substantially  for  the  purposes  recog- 
nised and  authorised  by  sec.  8  of  the  Ontario  Telephone  Act 
1910,  and  which  had  been  approved  of  by  the  Board  prior 
to  the  application  by  Brussels, 

The  appellants  and  the  Bell  Telephone  Co.  were  work- 
ing under  this  agreement  when  the  orders  now  in  question 
were  made  by  the  Board.  It  is  said  that  there  was  no  in- 
tention to  interfere  with  that  agreement  and  that  there  is  in 
fact  no  interference  with  it. 

But  it  is  obvious  that  compliance  with  the  order  by  the 
appellants  does  seriously  alter  their  relations  to  the  Bell 
Telephone  Co.  It  exposes  them  to  the  consequences  of  a 
breach  of  the  agreement,  and  may  deprive  them  of  the  bene- 
fits and  advantages  which  they  now  enjoy  under  it. 

And  while  the  agreement  remains  as  an  existing  agree- 
ment sanctioned  and  approved  of  by  the  Board  the  Bell 
Telephone  Co.  are  entitled  to  assert  their  rights  under  it 
and  to  claim  that  thev  should  remain  undisturbed  and  unaf- 
fected  as  long  as  the  agreement  stands.  The  Board  has 
undoubted  power  to  rescind  the  order  for  good  cause  but  the 
jurisdiction  to  do  so  should  only  be  exercised  upon  a  prop- 
erly framed  application  for  that  purpose  to  which  all  those 
who  are  interested  are  parties  or  of  which  they  are  properly 
notified. 

At  present  the  agreement  is  a  valid  subsisting  agree- 
ment and  while  upon  an  application  regularly  framed  and 
constituted  as  to  parties  the  Board  may  determine  its  true 
meaning  yet  while  it  stands  the  Board  is  without  power  or 
jurisdiction  to  alter  or  vary  it. 
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Another  important  question  is  whether  the  Board  has 
in  the  present  state  of  ihe  legislation  any  power  or  jurisdic- 
tion to  order  the  performance  of  work  of  construction  and 
connection  with  the  Brussels  system  involving  the  expendi- 
ture of  money  upon  capital  account  by  the  subscribers  to 
the  appellants'  system.  There  are  no  express  provisions 
covering  such  a  case,  and  the  different  sections  to  which  we 
were  referred  by  counsel  for  the  respondents  fall  far  short 
of  supplying  the  necessary  machinery  for  imposing  or  col- 
lecting funds  to  meet  the  outlay  which  obedience  to  the 
orders  impose. 

Apart  from  these  latter  considerations,  however,  the 
want  of  jurisdiction  to  deal  with  the  application  made  on 
behalf  of  Brussels  based  upon  the  other  grounds  referred 
to  is  sufficient  reason  for  allowing  the  appeal. 

There  is  no  difference  in  substance  between  the  case  of 
Brussels  and  the  case  of  the  application  by  the  corporation 
of  the  village  of  Blyth. 

Except  as  to  the  frame  of  the  application  with  respect 
to  the  parties  respondent,  all  the  objections  to  the  power 
and  jurifidiction  of  the  Board  apply  with  the  same  force  as 
in  the  Brussels  case. 

The  order  complained  of  in  the  Blyth  case  is  to  the  same 
effect  as  that  pronounced  in  the  Btussels  case. 

The  appeal  is  upon  the  same  grounds  and  the  result 
should  be  the  same. 

Both  appeals  should  be  allowed  and  the  orders  com- 
plained of  be  set  aside  with  costs  to  the  appellants  in  each 
case. 

Hon.  Mr.  Justice  Garrow  concurred  in  the  result. 

Hon.  Mr.  Justice  Maclaren  (Brussels  case): — This  is 
an  appeal  by  the  township  of  McKillop  representing  the 
subscribers  to  the  municipal  telephone  system  of  the  town- 
ship on  leave  granted  by  the  Court  from  an  order  of  the 
Ontario  Railway  and  Municipal  Board  of  the  10th  of  March, 
1911,  ordering  the  respondents  to  build  and  operate  a 
switchboard  in  or  adjacent  to  the  town  of  Seaforth  and  a 
trunk  telephone  line  therefrom  to  a  point  half-way  between 
Seaforth  and  Brussels  there  to  connect  with  the  Brussels 
line  to  the  village,  and  from  an  order  of  paid  Board  of  the 
5th  of  May,  1911,  refusing  to  vary  or  rescind  the  order  of 
the  10th  oif  March. 
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The  respondents  were  organised  under  sec.  11  of  the 
Municipal  Telephone  Act  1908,  but  have  no  switchboard 
of  their  own,  their  switching  being  done  by  the  Bell  Tele- 
phone Co.  in  Seaforth,  under  an  agreement  which  was  duly 
approved  by  the  said  Board  in  accordance  with  the  pro- 
visions of  sec.  10  of  the  Ontario  Telephone  Act  1910,  ch. 
84.  Section  11  of  this  Act.  provides  that  no  company  or 
person  owning  such  a  telephone  system  or  lines  shall  enter 
into  any  contract,  agreement  or  arrangement  with  any 
other  company  having  authority  to  construct  or  operate  a 
telephone  system  or  line  restricting  competition  in  the 
supply  of  such  service  unless  the  same  is  just  and  reason- 
able and  until  such  contract,  agreement  or  arrangement  has 
been  submitted  to  and  received  the  assent  of  the  Board. 
The  said  agreement  contained  a  provision  that  during,  its 
continuance  the  respondents  should  not  connect  their  telet- 
phone  system  with  the  system  of  any  company  or  persons 
operating  in  competition  with  the  Bell  Company,  and  with- 
out the  consent  of  the  Bell  Company,  and  it  appeared  that 
the  applicants  in  this  matter  operated  in  opposition  to  the 
Bell  Company  and  that  the  latter  refused  the  respondents 
the  right  to  connect  their  system  with  that  of  the  appli- 
cants. 

The  applicants  relied  upon  a  clause  in  the  approval  of 
the  Board  to  the  effect  that  the  right  of  revoking  or  vary- 
ing the  order  was  reserved :  but  in  my  opinion  such  reserva- 
tion does  not  confer  any  greater  power  upon  the  Board  than 
is  found  in  the  Ontario  Railway  and  Municipal  Board  Act 
1906,  ch.  31,  sec.  18  (4)  which  says  that  "The  Board  may 
review,  rescind,  change,  alter,  or  vary  any  rule,  regulation 
order  or  decision  made  by  it.'* 

By  sec.  14  of  the  Telephone  Act  1910,  ch.  84,  it  is  ex- 
pressly enacted  that  the  Board  shall  not  have  the  power  "  to 
alter  or  vary  any  agreement  between  a  municipal  corpora- 
tion and  a  company  or  between  two  or  more  companies  or 
persons.^'  What  they  cannot  do  directly  I  do  not  think  they 
can  do  indirectly  or  by  a  sidewind  as  is  attempted  by  the 
orders  now  appealed  from. 

The  agreement  between  the  McKillop  Telephone  sub- 
scribers which  must  have  been  found  to  be  just  and  reason- 
able by  the  Board  when  they  gave  it  their  approval,  shwild 
stand  until  after  proper  notice  to  the  parties  they  have  an 
opportunity  of  stating  their  objections  to  the  variance  or 
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revocation  of  such  approval.  So  long  as  such  approval 
stands  unchanged  and  unrevoked  I  am  of  opinion  the  Board 
is  without  jurisdiction  to  pass  such  orders  as  are  now  in 
appeaL 

I  do  ijot  consider  it  necessary  at  present  to  consider  the 
other  matters  argued  before  us  or  to  express  any  opinion 
as  to  whether  or  not  the  orders  in  question  would  be  a  com- 
pliance with  the  provisions  of  sec.  9  of  the  Telephone  Act, 
1890,  even  if  the  above  objection  did  not  exist. 

In  my  opinion  the  appeal  should  be  allowed. 

(Bhjth  case.)  The  same  objection  applies  to  the  order 
of  the  Ontario  Railway  and  Municipal  Board  in  this  case 
>a8  in  the  case  of  Brussek  v.  McKHhp,  and  for  the  reasons 
therein  given  I  am  of  opinion  that  the  appeal  should  be 
allowed  and  the  order  set  aside. 

Hon.  Mr.  Justice  Meredith  (Brussels  case): — The 
appellants  have  a  local  telephone  system  which  satisfies  all 
their  needs;  and  they  are  naturally  opposed  to  any  action 
which  would  disturb  that  system  or  the  very  satisiactory 
arrangements  made  between  them  and  the  Bell  Telephone 
Company  under  which  the  appellants'  lines  are  operated  by 
the  company  and  under  which  the  subscribers  to  the  appel- 
lants' system  are  also  given  intercommunication  with  the 
company's  subscribers:  and  under  which  arrangements  the 
appellants  are  bound  not  to  make  connection  with  any  other 
system. 

Upon  an  application  made  by  the  respondents  to  tlie 
Ontario  Eailway  and  Municipal  Board,  which  was  heard  by 
one  member  of  the  Board  only,  an  order  was  made  requiring 
the  appellants  to  connect  their  system  with  that  of  the 
respondents,  and  to  give  intercommunication  between  the 
subscribers  of  each,  and,  for  that  purpose,  to  build  and  oper- 
ate a  trunk  line  and  a  switchboard,  which  would  of  coutfo 
also  necessitate  providing  a  room,  light  and  heat  suf- 
ficient for  the  purpose.  The  order,  if  obeyed,  would  coiTipel 
the  appellants  to  break  their  agreement  with  the  Bell  Tele- 
phone Company  and  put  an  end  to  all  their  rights  and 
benefits  under  it,  obliging  them  to  operate  their  own  lines  s 
at  very  considerable  continual  expense,  in  addition  to  the 
very  considerable  expense  of  doing  the  work  ordered  to  be 
done  by  them;  entirely  reversing  their  policy  in  the  opera- 
tion of  their  lines  and  making  the  operation  much  more 


fi34  ^^E  ONTAmO  WEEKLY  REPORTER.        [vOL.  21 

costly  as  well  as  depriving  them  of  the  benefits  of  inter- 
communication with  the  Bell  Telephone  Co.'s  subscribers; 
unless  indeed  that  company  should  see  fit  to  make  some 
other  agreement  with  them,  which  neither  th^y  nor  the 
Board  would  have  any  power  to  compel. 

If  the  board  had  the  power  to  do  this  injustice,  the  appel- 
lants must  submit  to  it,  as  well  as  must  the  Bell  Telephone 
Co.,  for  in  that  case  there  would  be  no  right  of  appeal; 
but  if  the  Board  had  no  such  power  this  Court  can  and  must 
relieve  the  appellants  from  it;  and  the  power  to  make  such 
an  order  ought  to  be  made  to  appear  with  very  reasonable 
clearness  to  be  upheld  in  this  Court:  but  I  am  unable  to 
find,  in  all  the  legislation  upon  the  subject,  sufficient  auth- 
ority to  support  it.  The  first  question  that  strikes  the 
mind  in  dealing  with  the  case  is:  Where  is  the  money  to 
come  from  which  must  be  expended  in  obeying  the  order? 
And  it  must  be  borne  in  mind  that,  if  the  power  exist, 
there  is  no  limit  of  the  amount  which  the  Board  may  thus 
require  to  be  expended;  it  may  be  little  in  one  case,  but  it 
may  be  very  great  in  another,  and  that  quite  apart  from 
any  damages  anyone  might  be  compelled  to  pay  for  breach 
of  contract  such  as  that  involved  in  this  case.  I  have  been 
unable  to  find  any  source  from  which  the  money  which  mast 
be  paid  out  if  the  order  in  appeal  be  complied  with;  and  I 
cannot  help  thinking  that  if  the  subscribers  to  such  systems 
could  be  so  made  personally  liable  they  might  go  a  long  time 
without  the  advantages  of  a  telephone  rather  than  run  the 
risk  of  being  burdened  with  the  cost  of  doing  that  which 
is  altogether  against  their  wishes,  and  that  which  they  be- 
lieve to  be  their  best  interests,  upsetting  their  whole  plan 
of  operation,  compelling  a  brea^^h  of  their  contract  with 
whatever  consequences  might  follow  from  it,  as  well  as 
requiring  them  to  do  that  which  they  have  carefully  provided 
against,  operate  their  own  system.  The  cost  of  construct- 
ing and  maintaining  a  system  is  to  be  paid  by  the  ^'initiat- 
ing municipality  '^  and  may  be  recovered  from  the  sub- 
scribers in  the  manner  provided  for  in  the  enactments,  but 
such  "  cost  *'  must,  I  think,  under  the  words  of  the  enact- 
ment as  well  as  the  reasonableness  of  the  thing,  be  limited 
to  the  construction  and  maintenance  of  the  system  as  con- 
templated and  desired  by  the  subscribers  and  which  they 
have  petitioned  the  municipality  to  undertake  for  them, 
and  not  a  different  system  which  they  do  not  desire  but 
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which  some  other  system  endeavours  to  force  upon  them; 
and,  of  course,  there  is  no  warrant  for  compelling  the 
municipality  to  pay  without  recoupment. 

It  may  very  well  be  that  the  Board  would  have  power 
to  order  connection  and  intercommunication,  where  the  ap- 
plicants were  willing  to  pay  the  cost  of  making  the  connec- 
tion and  where  it  could  be  done  without  inflicting  upon  any 
party  such  injustice  as  the  appellants  reasonably  complain 
of  in  this  case.  I  can  find  no  sufficient  authority  for  an 
order  which  has  the  effect  of  the  order  made  in  this  case; 
nor  is  there  any  need  for  it. 

There  is  no  good  reason  why  the  respondents  should  not 
make  arrangements  with  the  Bell  Telephone  Co.  similar  to 
those  made  by  the  appellants  with  that  company,  arrange- 
ments which  evidently  could  be  made  at  much  less  cost  and 
which  would  not  only  give  respondents  all  they  sought  in 
this  application  but  also  intercommunication  with  the  com- 
pany's subscribers  as  well;  but  that  they  would  not  do  be- 
cause, I  have  no  doubt,  of  some  feeling  against,  an  con- 
certed opposition  to,  that  company,  to  give  effect  to  which 
the  appellants  are  to  be  driven  from  their  alliance  with  it 
and  compelled,  at  great  loss,  to  establish  switching  stations 
and  operate  its  own  lines  as  well  as  to  lose  the  benefits  of 
intercommunication  over  the  Bell  system,  and  take  the  con- 
sequences of  a  breach  of  the  agreemnt  with  them. 

For  two  other  reasons  I  am  also  of  opinion  that  the  order 
cannot  stand;  (1)  there  was  no  power  in  one  member  of  the 
Board  to  hear  the  application  and  make  the  order;  and  (2) 
the  application  should  have  been  made  against  the  munici- 
pality, not  against  a  "system"  which  is  not  a  legal  entity; 
and  there  is  still  another  reason  which  I  shall  mention  in 
dealing  with  the  like  case  of  Blyth  and  McKillop. 

The  order  should,  I  think,  be  rescinded  for  want  of  juris- 
diction. 

{Blyth  case.)  This  case  is  quite  the  same  as  that  of 
In  re  Brussels  and  McKillop  System,  in  which  I  have  just 
expressed  my  opinion,  except  in  these  respects:  (1)  the  initi- 
ating municipality  is  properly  proceeded  against;  and  (2) 
the  application  was  heard,  and  the  order  made,  by  the  full 
Board:  and,  therefore,  all  that  I  have  said  in  the  other  case 
except  in  these  respects,  applies  fully  to  this  case;  but  I 
desire  to  add  a  few  observations  now  applicable  alike  to  each 
case. 
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The  Bell  Telephone  Co.  are  materially  affected  by  the 
order;  and,  according  to  first  principles  in  the  administra- 
tion of  justice,  ought  to  have  been  given  an  opportunity  for 
being  heard  upon  the  application;  they  might  have  desired  to 
oppose  it  upon  the  merits,  if  the  Board  had  jurisdiction; 
and  they  might  also  have  desired  to  contend,  and  possibly 
might  have  been  able  to  convince  the  Board,  that  the  order 
sought  would  be  one  substantially  affecting  rights  in  them 
over  which,  not  being  a  provincial  corporation,  the  Board 
had  no  power;  see  sec.  2  (c)  of  the  Ontario  Telephone  Act 
1910. 

This  appeal  should  therefore  be  dealt  with  in  the  same 
manner  as  the  other. 

Hon.  Mr.  Justice  Magee: — ^Looking  at  the  provision 
for  extension  in  sees.  5,  7,  and  11  of  the  Local  Municipal 
Telephone  Act,  1908,  and  the  provision  for  connection  and 
switchboard  in  sees.  10  and  11,  and  the  amendments  in  1910 
and  1911  bv  10  Edw.  YII.  ch.  92,  sees.  1  &  4,  and  1  Geo.  V. 
ch.  56,  sec.  2  (13A,  5,  6),  I  am  inclined  to  think  the  council 
would  be  entitled  to  collect  from  the  subscribers  any  addi- 
tional cost  imposed  upon  it  by  law.  It  would  appear  to  be 
one  of  the  risks  run  by  those  who  invoke  for  their  private 
convenience  the  authority  of  the  municipality  to  use  the  high- 
ways for  the  poles  and  lines  and  break,  dig,  and  trench  the 
same  or  private  property,  that  they  may  be  called  upon  to 
submit  to  more  extension  and  expense  and  a  wider  connec- 
tion than  they  originally  contemplated.  As  the  municipality 
is,  under  sec.  10,  authorised  to  enter  into  agreements  for 
connection  with  other  systems,  I  would  think  that  under  sec. 
4  of  the  Ontario  Telephone  Act,  1910,  the  Board  would  have 
power  to  order  it  to  do  so.  But  for  the  other  reasons  stated 
by  my  Tjord  the  Chief  Justice  I  agree  that  the  appeals 
should  be  allowed. 
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Hon.  Mr.  Justice  Middlbton.  March  Ist,  1912. 

\ 
GOODFEIEND  v.  QOODFRIBND. 

3  O.  W.  N.  784. 

Hushand  and  Wife — AUmon^f — Desertion  hy  Husband  Going  to  Live 

Where  Wife  Qannoi  Follow— Costs. 

MiDDLETON,  J,,  heldf  that  wife  was  entitled  to  aUmony  where 
her  husband,  (who  was  ill)  went  to  live  with  his  family.  This 
conduct  amounts  to  desertion  for  he  has  no  right  to  take  up  his  own 
residence  in  a  place  where  his  wife  cannot  go,  and  then  tell  her  to 
maintain  herself.  Allowance  given  wife  of  1-3  of  rental  of  husband's 
farm,  payable  quarterly. 

Action  for  alimony,  tried  at  Kingston  on  the  28th  Feb- 
ruary. 

J.  A.  Hutcheson,  K.C.,  for  the  plaintiff. 
J.  L.  Whiting,  K.C.,  for  the  defendant. 

Hon.  Mr.  Justice  Middleton: — ^The  plaintiff  and  de- 
fendant were  married  on  the  28th  October,  1907.  The  plain- 
tiff is  36  years  of  age  and  her  husband  forty-eight.  There  is 
no  issue  of  the  marriage.  The  husband  owned  a  farm  worth 
$3,500,  unincumbered,  and  the  usual  stock  and  cattle. 

In  the  spring  of  1909,  the  defendant  was  attacked  by 
paralysis.  He  became,  and  still  remains,  utterly  unable  to 
work.  His  condition  is  said  to  be  slightly  improving,  but 
it  is  as  yet  uncertain  whether  he  will  ever  be  able  to  do 
anything. 

The  plaintiff  did  her  best  to  face  the  situation  in  which 
she  found  herself  with  her  invalid  husband,  but  in  the  fall 
of  1909,  she  realized  that  it  was  impossible  to  continue  farm- 
ing, as  she  had  not  the  physical  strength  and  could  not  afford 
help.  Some  of  the  farm  chattels  had  been  sold  in  the  mean- 
time, and  she  made  up  her  mind  that  the  best  thing  was  to 
sell  the  remaining  stock,  etc.,  and  move  to  the  village  of  Qan- 
anoque,  where  she  would  rent  a  house  and  take  in  boarders. 
In  this  way  she  hoped  to  be  able,  with  the  assistance  of  the 
rent  of  the  farm,  to  maintain  herself  and  her  husband.  The 
husband^s  condition  at  this  time  prevented  him  from  taking 
any  active  part,  but  he  appears  to  have  concurred  in  all  that 
his  wife  wa?  doing. 

VOL.   21   O.W.B.   NO.  9 — i2 
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A  house  was  rented  in  the  village,  the  farm  was  rented, 
and  when  the  time  for  moving  came  the  fnrniture  waa  taken 
to  Ganonoque.  The  husband  desired  to  remain  for  a  few 
days  with  his  father,  mother,  and  sister,  who  lived  on  an 
adjoining  farm;  and  the  wife  left  him,  understanding  that 
he  would  follow  her  in  a  few  days.  He  did  not  come,  and  she 
has  made  various  attempts  to  induce  him  to  move  to  the 
village,  but  he  prefers  to  stay  where  he  is.  It  is  said  that  he 
is  induced  to  adopt  this  course  by  his  relatives  and  that  in 
his  enfeebled  condition  he  has  become  subject  to  their 
domination.  On  his  behalf  it  is  said  by  his  counsel  that  he 
prefers  to  stay  upon  a  farm,  that  he  has  been  brought  up 
and  lived  all  his  life  upon  a  farm,  and  that  he  does  not  think 
his  chance  for  recovery  would  be  as  good  if  compelled  to  live 
in  the  village. 

There  is  no  evidence  to  indicate  that  the  husband  and 
wife  cannot  live  happily  together.  It  does  appear  that  the 
wife  and  her  sister-in-law  cannot  agree.  It  is  entirely  out  of 
the  question  for  the  wife  to  live  with  her  husband  where  he 
now  is. 

At  the  trial  I  went  out  of  my  way  to  try  and  bring  about 
a  settlement;  but  neither  party  would  give  way,  and  each 
asserted  his  or  her  right ;  so  that  I  am  compelled  to  deal  with 
the  problem,  thus  presented,  in  accordance  with  the  strict 
rights  of  the  parties,  trusting  that  in  the  end  good  sense  may 
prevent  what  I  feel  would  be  a  disastrous  result. 

At  the  time  of  the  removal  to  Gananoque  all  outstanding 
liabilities  were  paid,  and  the  wife  then  found  herself  in 
possession  of  $376,  which  included  $90  rent  of  the  farm  for 
the  first  year.  She  used  a  portion  of  this  $376  in  furnishing 
the  house;  and  she  has  from  time  to  time  encroached  upon 
what  remained,  so  that  now  this  fund  is  entirely  exhausted. 
She  has  been  keeping  four  boarders,  and  has  not  been  able  to 
make  sufficient  to  maintain  herself  without  resorting  to  the 
capital  fund.  The  husband  has  received  the  second  year's 
rent  of  the  farm,  $140,  and  apart  from  this  he  has  been 
maintained  by  the  charity  of  his  relatives. 

When  asked  her  plans  for  the  future,  the  plaintiff  said 
that  she  desired  to  have  her  husband  live  with  her  in  the 
village.  This  would  necessitate  getting  rid  of  two  of  the 
boarders.  She  thinks  that  with  the  rental  of  the  farm  and 
the  profit  from  the  two  remaining  boarders  she  would  be  able 
to  maintain  her  husband,  who  can  do  nothing  for  his  own 
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maintenance.  It  is  quite  obvious  that  she  is  mistaken  in 
this,  and  that  the  result  will  be  that  the  farm  will  be  sold  or 
encumbered  and  will  ultimately  be  lost.  It  seemed  to  me 
that  she  would  have  been  wiser  if  she  allowed  her  husbaiid 
to  be  maintained  by  his  father  until  it  could  be  ascertained 
whether  he  would  ever  be  able  to  take  up  farming  again; 
but  she  is  not  ready  to  assent  to  this. 

I  think  that  the  plaintiff  has  done  nothing  to  disentitle 
lier  to  her  rights,  and  that  she  has  a  right  to  be  maintained 
by  her  husband.  I  think  his  conduct  amounts  to  a  desertion 
and  that  he  has  no  right  to  take  up  his  own  residence  in  a 
place  where  his  wife  cannot  go,  and  then  tell  her  to  main- 
tain herself. 

I  have  not  been  referred  to  any  case  at  all  like  this  in 
its  circumstances,  and  I  have  not  been  able  to  find  any.  The 
general  rule  is  that  the  wife  is  entitled  to  one-third  of  the 
income  of  the  husband.  His  income  will,  of  course,  include 
his  earnings.  If  the  wife  has  an  independent  income,  then 
this  is  to  be  taken  into  account  in  making  her  allowance; 
but  I  can  find  nothing  to  warrant  the  statement  that  the 
wife's  share  of  the  income  is  to  be  cut  down  by  reason  of 
her  own  earning  capacity.  Nor  can  I  find  anything  that  indi- 
cates that  where  the  husband  is  by  illness  incapacitated  from 
earning,  the  wife  is  entitled  to  resort  to  the  corpus  of  his 
estate  for  her  maintenance.  I,  therefore,  conclude  that  the 
most  I  can  give  the  wife  under  the  circumstances  is  one- 
third  of  the  rental  of  the  farm,  say  $50  per  annum.  This 
should  be  paid  to  her  quarterly.  I  do  not  think  that  any 
allowance  should  be  made  for  arrears,  because  since  the  separa- 
tion she  has  received  and  spent  $376,  while  her  husband 
has  only  received  $140, 

The  wife  is  also  entitled  to  her  costs;  but  I  am  told 
that  the  litigation  has  been  conducted  very  inexpensively, 
and  I  feel  sure  that  the  plaintiff's  solicitor  will  not  feel 
himself  aggrieved  when  I  fix  the  costs  at  $75 — a  sum  which 
is  quite  inadequate  as  indicating  the  value  of  his  services 
rendered,  but  which  will,  I  fear,  bear  all  too  heavily  upon 
the  unfortunate  defendant. 

I  do  not  desire  that  there  should  be  any  proceeding  taken 
which  would  bring  about  a  sale  of  the  farm.  That  at  the 
present  time  would  be  disastrous  to  both  parties.  I  will 
therefore  listen  favourably  to  any  application  for  a  temporary 
stay   of   execution   for  these   costs   if  payment   cannot  be 
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arranged  between  the  parties.  It  goes  without  saying  that 
this  allowance  to  the  wife  must  be  regarded  in  the  nature  of 
a  temporary  arrangement  only,  And  that  if  the  huslmnd  re- 
covers and  does  not  then  make  adequate  provision  for  his 
wife,  she  will  be  at  liberty  to  apply  to  a  Judge  in  Chambers 
for  an  increased  allowance.  At  present  there  is  nothing  to 
indicate  that  if  the  husband  is  fortunately  restored  to  health 
he  will  not  make  a  home  for  his  wife. 


divisional  court. 

March  2nd,  1912. 
McMULKIN*  V.  TRADEES  BANK  OF  CANADA. 

3  O.  W.  N.  787;  O.  L.  R. 

Ewecution — Banking  —  Attttchment  of  Money  Deposited  in  Bank  — 
Head  Office  in  Ontario — Deposit  in  Calgary — Notice  Forwarded 
Manager  at  Calgary — Money  Subsequently  allowed  to  he  With- 
drawn— Liahility  of  Bank  to  Qarnishee — Con.  Rules  162,  911 
et  seq. 

Judgment  debtor  resident  in  Ontario,  had  $3,415,  on  deposit  in 
Calgary,  Alta..  in  a  branch  of  a  bank  having  its  head  office  in  Ontario, 
Judgment  creditor  served  garnishee  process  upon  the  head  office, 
attaching  the  money  to  satisfy  his  judgment  for  $211.33,  notice  of 
which  was  forwarded  the  manager  at  Calgary.  Subsequently  he 
allowed  the  money  to  be  withdrawn. 

Di\^siONAL  Court  held  that  the  bank  was  liable  to  pay  the 
amount  of  the  judgment  debt  and  costs,  holding  that  the  debtor  could 
have  sued  in  Ontario  to  recover  the  debt  due  him  by  the  garnishee, 
therefore  the  parties  were  properly  before  the  Court  and  it  had  juris- 
diction over  the  matter. 

Rex  V.  Lovitt,  [1912]  A.  C.  212,  specially  referred  to. 

An  appeal  from  a  judgment  of  His  Honour  Jn)GE 
FiNKLE,  of  Oxford  County  Court,  upon  the  trial  of  a  gar- 
nishee issue. 

The  appeal  to  Divisional  Court  was  heard  by  Hon. 
Sir  Glenholme  Palconbridge^  C.J.K.B.,  Hon.  Mr. 
Justice  Teetzel^  and  Hon.  Mr.  Justice  Middleton. 

J.  B.  Clarke,  K.C.,  for  the  judgment  creditor,  appellant. 

R.  McKay,  K.C.,  for  the  Traders  Bank  of  Canada,  gar- 
nishees, respondents. 
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Hon.  Mr.  Justice  Middleton: — ^The  facts  are  not  in 
dispute.  On  the  8th  August,  1911,  the  judgment  creditor 
recovered  a  judgment  for  $211.33.  On  the  17th  August, 
1911,  a  garnishee  order  nisi  was  obtained,  attaching  any 
debt  due  from  the  Traders  Bank  to  the  judgment  debtor. 
This  order  was  served  on  the  manager  of  the  Traders  Bank 
at  Ingersoll,  on  the  17th  of  August,  and  upon  the  head 
oflBce  at  Toronto,  on  the  18th  of  August. 

An  issue  was  directed  between  the  attaching  creditor  and 
the  garnishee  for  the  purpose  of  determining  wliether  at  the 
time  of  the  service  of  the  said  order  there  was  any  amount 
owing  from  the  Traders  Bank  to  the  judgment  debtor  and 
whether  the  garnishee  order  ^^was  a  valid  attachment  of 
such  debt.'' 

At  the  trial  the  learned  Judge  found  against  the  attach- 
ing creditor,  no  reasons  being  assigned. 

It  appeared  that  at  the  time  of  the  recovery  of  judg- 
ment the  judgment  debtor  had  $3,415  upon  deposit  in  the 
branch  of  the  Traders  Bank  at  Ingersoll.  This  sum  was  with- 
drawn and  on  the  9th  August  was  deposited  with  the  branch 
of  the  bank  at  Calgary.  When  the  attaching  order  was  served 
it  was  accompanied  by  a  notice  addressed  to  the  bank,  warn- 
ing it  that  the  money  sought  to  be  attached  was  upon  deposit 
with  the  Calgary  branch.  The  general  manager  forwarded 
the  attaching  order  to  Calgary.  It  reached  the  Calgary  ofBce 
before  banking  hours  on  the  24th.  Notwithstanding  this, 
the  bank  permitted  the  withdrawal  of  the  whole  $3,415,  and 
it  was  upon  the  same  day  re-deposited  by  the  judgment  debtor 
to  his  own  credit  "in  trust;''  and  later  on  in  the  same 
day  the  money  so  deposited  was  again  withdrawn. 

There  is  no  doubt  that  at  the  time  of  the  service  of  the 
garnishee  order  the  garnishees  were  indebted  to  the  judg- 
ment debtor.  The  only  question  is  whether  this  indebtedness 
was  subject  to  attachment  at  the  instance  of  the  judgment 
creditor  in  the  Ontario  Courts.  This  fails  to  be  determined 
on  the  Bules  911  et  seq.  These  Rules  were  validated  by  68 
Vict.  ch.  13,  sec.  42,  and  59  Vict.  ch.  18,  sec.  15.  No  notice 
has  been  served  as  required  by  sec.  60  of  the  Judicature  Act, 
if  it  is  intended  to  contend  that  this  legislation  is  ultra  vires 
of  Ontario. 

By  the  rules  in  question  it  is  plain  that  the  intention  was 
to  make  exigible  to  answer  a  judgment  recovered  in  Ontario : 
(a)  any  indebtedness  to  the  judgment  debtor  where  the  gar- 
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nishee  was  within  Ontario,  or  (b)  where  the  garnishee  was 
not  not  within  Ontario;  but  the  case  would  fall  within  the 
provisions  of  C.  R.  162,  if  the  judgment  debtor  was  himself 
seeking  to  assert  his  rights  within  Ontario.  The  Bule  does 
not  proceed  upon  any  theory  as  to  the  situs  of  the  cause  of 
action  to  be  taken  in  execution,  but  proceeds  upon  the  theory 
that  the  creditor  has  a  right  to  be  subrogated  to  the  posi- 
tion of  his  debtor,  and  to  assert,  for  the  purpose  of  enabling 
him  to  obtain  satisfaction  of  the  judgment,  any  right  which 
the  debtor  himself  could  assert.  If  the  garnishee  is  within 
Ontario,  and  can  be  served  within  Ontario,  the  judgment 
creditor  is  given  the  right  to  collect  any  debt  due  by  him 
to  the  judgment  debtor.  If  the  garnishee  is  not  within 
Ontario  and  cannot  be  served  within  Ontario,  then  a  debt 
cannot  be  collected  under  this  process  unless  it  falls  within 
the  classes  enumerated  in  Bule  162. 

This  narrows  tlie  question  for  determination  to  an  enquiry 
whether  the  debtor  could  himself  sue  in  Ontario  to  recover 
the  debt  due  him  by  the  garnishee. 

Before  the  decision  of  the  Privy  Council  in  Rex  v.  Lovitt, 
[1912]  A.  C.  212,  no  one  would  have  doubted  this  right. 
The  question  in  that  case  was  not  one  between  the  bank  and 
its  customer.  What  was  there  discussed  was  the  right  of 
New  Brunswick  to  claim  succession  duty  with  respect  to 
moneys  on  deposit  in  the  St.  John  branch  of  the  Bank  of 
British  North  America.  The  head  oflBce  of  the  bank  was  in 
London,  England;  the  domicile  of  the  testator  was  Now 
Scotia.  The  right  of  the  province  to  tax  was  said  to  be  limited 
to  assets  within  the  province.  It  was  argued  that  the  situs  of 
this  simple  contract  debt  was  either  at  the  residence  of  the 
debtor — i.e.,  where  its  head  office  was,  in  London,  England — 
or  the  domicile  of  the  creditor,  i.e..  Nova  Scotia.  The  prov- 
ince claimed  that  the  debt  was  a  debt  payable  at  St.  John, 
and  that  it  was  primarily  recoverable  at  St.  John:  the  con- 
tract, properly  understood,  being  a  contract  to  be  implemented 
at  the  branch  of  the  bank  in  St.  John.  The  Privy  Council 
agreed  with  this,  and  thought  that  the  locality  of  the  debt 
was  in  truth  fixed  by  the  agreement  between  the  parties  and 
that  branch  banks,  although  agencies  of  the  bank  itself,  for 
certain  purposes,  may  be  regarded  as  distinct  trading  bodies. 

Had  our  Rules  been  based  upon  the  locality  of  the  debt 
to  be  taken  in  execution,  this  judgment  would  be  conclusive 
against  the  attaching  creditor;  but  if  I  am  right  in  think- 
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ing  that  this  is  not  the  test,  then  the  decision  has  no  appli- 
cation. The  sole  test  given  by  onr  Bules  is  the  ability  to 
serve  within  Ontario  or  the  ability  to  bring  the  ease  within 
Bnle  162,  if  service  cannot  be  made  within  Ontario.  Had 
the  contract  been  made  between  two  residents  of  Calgary, 
and  had  the  promise  been  to  pay  at  Calgary  and  nowhere  else, 
so  that  the  parties  had  given  as  definite  and  complete  a 
locality  to  the  debt  as  is  possible  in  the  case  of  simple  con- 
tract debts,  and  had  the  debtor  thereafter  moved  within 
Ontario,  then  the  debt  would  none  the  less  be  liable  to  at- 
tachment under  our  Rule,  which  merely  requires  the  existence 
of  a  debt  and  presence  of  the  debtor  within  Ontario.  The 
debtor  would  not  be  exempt  from  suit  at  the  instance  of  his 
original  creditor  if  found  and  served  within  Ontario,  because 
the  Courts  of  Ontario  have  universal  jurisdiction  in  all  per- 
sonal actions,  subject  only  to  their  ability  to  effect  service 
within  their  own  jurisdiction.  Tytle  v.  Canadian  Pacific 
Rw.  Co.,  29  0.  R.  654. 

Upon  the  argument  much  was  made  of  the  difficulty  that 
might  in  some  cases  arise  if  the  Courts  of  Ontario  were  to 
assume  authority  to  take  in  execution  a  debt  of  this  kind, 
because,  it  was  suggested,  foreign  Courts  might  not  accord 
to  the  judgment  of  the  Ontario  Court  any  extra-territorial 
recognition.  It  is  a  sufficient  answer  to  this  to  point  out  that 
this  is  a  question  of  policy,  affecting  those  who  make  the 
law,  and  that  it  cannot  be  considered  by  the  Courts,  who  are 
called  upon  to  administer  the  law  as  they  find  it.  Western 
V  Perez,  [1891]  1  Q.  B.  304. 

But  it  is  not  likely  that  in  this  case  any  such  question 
can  arise,  because  at  the  time  of  the  original  suit  the  judg- 
ment debtor  was  resident  within  Ontario,  and  he  appears  to 
be  still  here,  as  he  was  served  with  a  notice  of  this  appeal  at 
IngersoU. 

The  appeal  should  be  allowed,  and  the  garnishee  should 
be  directed  to  pay  to  the  judgment  creditor  sufficient  to  sat- 
isfy the  judgment  debt  and  the  costs  of  the  attachment  pro- 
ceedings of  the  issue  and  of  this  appeal. 

Hon.  Sir  Qlenholme  Falconbridge,  C.J.K.B.,  and 
Hon.  Mr.  Justice  Teetzel: — We  agree. 


G44  TEE  ONTARIO  WEEKLY  REPORTER,        [yoL.  21 

divisional  court. 

Makch  4th,  1912. 
FREMONT  V.  FREMONT. 

3  O.  W.  N.  789;  O.  L.  R. 

Husband  and   Wife — Alimony — Separation  Agreement — Not  Bar  to 

Alimony, 

Divisional  Ck>t7RT,  held^  that  a  separation  agreement  not  pro* 
▼iding  for  maintenance  of  wife  is  not  a  bar  to  wife's  right  to  alimony, 
without  special  provision  therein  that  it  shall. 

An  appeal  from  a  judgment  of  Hon.  Mr.  Justice  Clute 
at  the  trial,  13th  December,  1911,  awarding  the  plaintiff 
elimony. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Olenholmb  Falconbridoe,  C.J.K.B.,  Hon.  Mr.  Justice 
Ti:etzel^  and  Hon.  Mr.  Justice  Middleton. 

6.  H.  "Watson,  K.C.,  for  the  defendant. 
R.  McKay,  K.C.  for  the  plaintiff. 

Hon.  ilR.  Justice  Middleton: — The  piarriage  took 
place  on  the  16th  May,  1904.  The  plaintiffs  co-habited  until 
the  16th  Xovember,  1906,  upon  which  day  a  separation  agree- 
ment was  entered  into.  Since  then  the  wife  has  been  main- 
taining herself  and  her  two  children. 

The  trial  Judge  has  found,  upon  conflicting  evidence, 
that  the  plaintiff  was  justified  in  leaving  her  husband  by 
reason  of  liis  cruelty  and  misconduct.  The  sole  question 
argued  before  us  was  as  to  whether  the  provisions  of  the 
separation  deed  preclude  the  action. 

By  the  terms  of  this  deed  the  parties  agree  to  live  separate 
from  each  other,  and  each  agrees  not  to  take  any  proceed- 
ings agaiiih^t  tlio  other  for  restitution  of  conjugal  rights  or 
to  annoy  or  interfere  with  the  other  in  any  manner  whatso- 
cvfT.  The  husband  agrees  to  pay  the  wife  $250,  $50  in  cash 
and  the  balance  secured  by  40  promissory'  notes  of  $5  each, 
payable  monthly.  The  wife  agrees  to  pay  her  own  debts, 
save  three  named  accounts,  and  to  support  the  two  children. 

It  is  to  be  observed  that  there  is  no  provision  in  this 
deed  relating  to  the  maintenance  of  the  wife.    She  does  not 
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covenant  not  to  claim  alimony  from  her  husband,  nor  does 
she  covenant  to  maintain  herself.  The  learned  trial  Judgp 
has  taken  the  view  that  the  mere  agreement  to  live  separately 
does  not  relieve  the  husband  from  his  obligation  to  support 
and  maintain  his  wife.    With  this  we  agree. 

A  husband,  by  the  act  of  marriage,  undertakes  to  maintain 
and  keep  his  wife,  unless  she  commits  adultery;  and  when 
she  is  living  apart  from  him  under  circumstances  wRich 
justify  the  separation  he  is  bound  to  maintain  her  unless  she 
has  expressly  renounced  her  rights  or  she  has  such  means 
of  her  own  as  make  it  unnecessary  for  him  to  maintain  her. 
If  the  husband  fails  to  maintain  her,  she  has  what  has  been 
called  *' authority  of  necessity^'  to  pledge  her  husband's 
credit.  Mr.  Watson  is  probably  right  when  he  takes  the  posi- 
tion that  the  same  test  can  be  applied  io  determine  the  wife's 
right  to  alimony  as  in  the  case  of  an  action  brought  against 
the  husband  by  one  who  has  supplied  his  wife  with  necessar- 
ies ;  the  creditor  in  the  latter  case  deriving  his  claim  entirely 
from  the  wife's  implied  authority. 

The  earlier  cases  made  the  adequacy  of  the  provision  of 
the  husband  for  his  wife^s  maintenance  the  test  of  the  limit 
of  her  authority.  The  later  cases  have  departed  from'  this 
rule;  and  unless  the  wife  is  entitled  to  relief  by  reason  of 
fraud  or  duress  she  is  now  regarded  as  able  to  make  her  own 
terms  and  to  agree  to  accept  a  stipulated  allowance  as  being 
adequate  for  her  maintenance. 

In  this  case  there  is  no  provision  whatever  for  mainten- 
ance, and  there  has  been  no  release  by  the  wife  of  her  right 
to  be  maintained.  The  wife  is  entitled  to  be  separately  main- 
tained, not  merely  because  the  husband  has  agreed  to  her 
living  apart,  but  because  thg  misconduct  found  by  the  Judge 
justifies  a  separation. 

The  case  falls  within  the  words  of  Lush,  J.,  in  Eastland 
V.  Burchell,  3  Q.  B.  D.,  at  435:  ''If  he  wrongfully  compels 
her  to  leave  his  home  he  is  bound  to  maintain  her  elsewhere ; 
and  if  he  makes  no  adequate  provision  for  this  purpose  she 
becomes  an  agent  of  necessity  to  supply  her  wants  upon  his 
credit.  In  such  a  case,  inasmuch  as  she  is  entitled  to  a  pro- 
vision suitable  to  her  husband's  means  and  position,  the 
suflSciency  of  any  allowance  which  he  makes  under  these  cir- 
cumstances, is  necessarily  a  question  for  the  jury.  Where, 
however,  the  parties  separate  by  mutual  consent,  they  may 
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make  their  own  terms ;  and  so  long  as  they  continue  the  sep- 
a^ration,  these  terms  are  hinding  on  both/' 

Here  the  parties  have  not  made  their  own  terms  for  the 
separate  maintenance  of  the  wife.  The  husband  has  made 
no  adequate  provision  for  her,  and  she  is  justified  in  resort- 
ing to  the  Court  for  an  alimentary  allowance. 

This  case  differs  from  any  reported  decision;  as  in  all 
the  reported  cases  where  there  was  separation,  either  volun- 
tary or  on  account  of  the  husband's  misconduct,  the  separa- 
tion did  contain  an  alimentary  provision.  It  is  impossible 
to  regard  the  lump  sum  of  $250  as  being  intended  for  the 
maintenance  of  the  wife.  The  deed  does  not  so  stipulate; 
and,  apart  from  the  fact  that  that  sum  is  clearly  inadequate 
for  this  purpose,  it  may  have  been  a  payment  made  to  induce 
the  wife  to  assume  care  of  the  children.  In  Aiwood  v.  At- 
wood,  15  P.  B.  425,  and  16  P.  E.  50,  the  Chancellor  says:— 

^'  A  separation  deed  may  be  well  upheld  by  the  payment 
of  a  sum  in  gross,  and  a  provision  to  arise  de  anno  in  annum 
is  not  essential." 

No  authority  is  referred  to,  and  I  can  find  no  case  in 
which  such  a  provision  was  made.  A  lump  sum  so  paid, 
enough  to  produce  an  adequate  income  or  to  supplement  the 
wife's  own  income,  might  well  be  sufficient;  but  a  sum  such 
as  that  paid  here  would  be  so  grossly  inadequate  as  to  afford 
in  itself  conclusive  evidence  either  of  duress  or  impi^vidence. 

In  this  case  it  is  sufficient  to  say  that  upon  the  deed  itself 
the  sum  is  not  accepted  in  lieu  of  alimony. 

The  appeal  should  be  dismissed  with  costs. 

Hon.  Sir  Glenholme  Falconbbidge,  C.J.K.B.,  and 
Hon.  Mb.  Justice  Teetzel: — ^We  agree. 


• 


Hon.  Mr.  Justice  Kelly.  March  4th,  1912. 

THOMSON  V.  McPHEESON. 

3  O.  W.  N.  791. 

Mining  Contract — Sale  of  Interest  in  Mining  Company — Abandon- 
ment— Rescission — Registration  of  Caution  against  Company's 
Claim. 

Kelly,  J.,  dismissed  with  costs  plaintiff's  action  for  specific 
performance  of  an  ofirrcement  to  sell  an  interest  in  the  Mac  Mining 
Co.,  or  in  the  alternative  for  damages  in  the  sum  of  $14»666.66  and 
interest  from  the  due  dates  mentioned  in  the  agreement  holding  that 
the  agreement  was  indefinite  and  incomplete,  the  interest  and  sale 
price  not  being  ascertained. 
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Tried  at  the  Toronto  non-jury  sittings,  January  19th, 
1912. 

B.  C.  H.  Cassels  and  J.  F.  l^ash,  for  the  plaintiff. 

S.  H.  Bradford,  K.C.,  and  A.  D.  Crooks,  for  the  defend- 
ant McPherson. 

.    W.  X.  Tilley  iind  G.  W.  Mason,  for  the  defendant  Lobb. 

Hon.  Mr.  Justice  Kelly  : — The  Mac  Mining  Company 
was  incorporated  with  a  capital  of  $350,000  divided  into 
35,000  shares  of  $10  each.  30,000  of  these  shares  were 
directed  to  be  issued;  the  remaining  5,000  are  unissued. 

On  or  prior  to  December  28th,  1905,  18^,000  shares  were 
acquired  by  George  Chapman  and  Frank  Frank.  On  15th 
March,  1906,  the  following  assignment  was  made  by  Chap- 
man and  Frank: — 

"  Mr.  George  Chapman  and  Mr.  Frank  Frank  hereby 
assign  all  their  right,  title  and  interest  in  the  Mac  Mining 
Company  Ltd.,  of  Toronto,  to  Dr.  D.  A.  McPherson  for 
$15,000,  payable  $1,000  in  cash,  $1,500  on  15th  March,  1906, 
$12,500  on  15th  April,  1906.  If  the  said  $12,500  is  not 
paid  on  said  date,  the  payments  of  $1,000  and  $1,600  are  to 
be  forfeited,  and  time  is  to  be  the  essence  of  this  agreement. 

(Sgd.)     (Jeorge   Chapman, 
(Sgd.)     Frank  Frank.'* 

Then  the  following  assignment  was  made  by  defendant 
McPherson : — 

"  In  consideration  of  $1,000  to  be  paid  to  me  on  or  before 
the  1st  October,  1906,  I  assign,  transfer  and  set  over  unto 
Arthur  Thomson  and  Arthur  F.  Lobb,  all  my  right,  title  and 
interest  in  an  assignment  from  George  Chapman  and  Frank 
Frank  to  me  of  their  interest  in  the  Mac  Mining  Co.,  dated 
16th  March,  1906,  subject  to  the  terms  thereof. 
Dated  17th  March,  1906.  (Sgd.)     D.  A.  McPherson. 

Witness :  Ehoda  B.  Hall."  (Seal.) 

Arthur  Thomson  is  tlie  brother  of  plaintiff,  and  whatever 
he  did  in  this  whole  matter  was  done  as  plaintiff's  agent 
and  representative.  Plaintiff  and  defendant  Lobb  each  con- 
tributed $7,500  to  make  up  the  $15,000  paid  to  Chapman 
and  Frank;  the  $1,000  mentioned  in  the  latter  assignment 
has  not  yet  been  paid. 

The  interest  which  these  parties  purchased  was  not  then, 
and  down  to  the  time  of  the  trial  was  not,  defined. 
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Defendant  Lobb's  attention  was  first  drawn  to  the  pro- 
ject by  Arthur  Thomson,  who  then,  by  arrangejnent  with 
Lobb,  went  to  defendant  MePherson  to  get  particulars. 
After  his  intervie\^^  with  MePherson  he  returned  to  Lobb 
and  left  with  him  a  memorandum  shewing  the  interest  of 
Chapman  and  Frank,  which  would  go  to  the  purchasers,  to 
be  13,500  shares;  the  books  of  the  company,  however,. shew 
that  18,000  shares  belonged  to  Chapman  and  Frank,  and  this 
is  the  amount  defendant  Lobb  claims  that  he  and  plaintiff 
were  entitled  to  under  McPherson's  assignment  of  March 
17th,  1906. 

In  the  negotiations,  however,  defendant  i^IcPherson  did 
not  make  it  clear  what  amount  the  purchasers  would  get, 
nor  does  he  seem  to  have  been  himself  certain  of  the  amount. 
While  the  memorandum  left  by  Arthur  Thomson  with  Lobb 
indicated  13,500  shares,  MePherson  at  another  stage  of  the 
negotiations  mentioned  12,500  shares^  and  then  executed  the 
assignment  of  March  17th,  1906;  and  when  Lobb  claimed 
the  18,000  shares  shewn  by  the  company's  books,  MePherson 
denied  the  purchasers'  right  to  this  number  on  the  ground, 
as  he  claimed,  that  Chapman  and  Frank  had  not  paid  all 
they  agreed  to  pay  for  the  shares,  and  were,  therefore,  not 
entitled  to,  and  could  not  sell,  the  full  18,000  shares.  Some- 
thing was  said,  too,  by  MePherson  of  his  being  entitled  to 
receive  and  retain  a  portion  of  these  shares  as  a  commis- 
sion. Defendant  Lobb's  account  of  it  is  that  when  plaintiff 
(or  his  representative)  and  defendants  could  not,  and  did 
not,  agree  on  what  number  of  shares  or  what  interest,  was 
to  pass  to  plaintiff  and  Lobb,  under  the  assignment  of  17th 
!March,  1906,  and  as  there  was  no  immediate  prospect  of 
profit  or  advantage  from  the  mine  or  the  mining  claim,  it 
was  decided  to  leave  the  determination  of  the  amount  in 
abeyance  until  the  time  arrived  when  something  '^was  in 
sight  '*  or  could  be  realized  from  it.  This  I  accept  as  the 
fact ;  and  it  is  corroborated  by  the  evidence  of  Arthur  Thom- 
son, to  which  I  refer  later  on. 

On  September  25th,  1909,  the  following  document  was 
signed  by  plaintiff  and  defendant :  "  Toronto,  September 
26th,  1909,  "  To  D.  A.  MePherson  and  A.  F.  Lobb,  buyers  :— 

"  I  agree  to  sell  my  interest  in  the  Mac  Mining  Company 
upon  a  basis  of  eighty  thousand  dollars  ($80,000)  for  the 
claim  less  an  amount  not  to  exceed  ($6,500)  sixty-five  hun- 
dred   dollars    for    charges    against    the    eighty    thousand 
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($80,000)  dollars.  Terms:  one  quarter  cash  in  fifteen  days 
from  date,  one-eighth  in  thirty  days  thereafter,  one-eighth 
in  sixty  days  thereafter,  and  one-eighth  in  ninety  days  there- 
after; the  balance  to  be  paid  in  two  pa}Tnents,  one  in  six 
months  thereafter  and  one  in  nine  months  thereafter  (after 
said  fifteen  days).  The  shares  to  be  delivered  as  paid  for  or 
secured,  or  buyers  to  give  promissory  notes  for  payments  at 
said  dates,  stock  to  be  delivered  on  delivery  of  notes  at  the 
option  of  the  buyers. 

(Sgd.)     B.  S.  Thompson. 
Accepted,  (Sgd.)     D.  A.  McPherson, 

one-half  each.  (Sgd.)     A.  P.  Lobb." 

This  action  is  brought  for  specific  performance  of  this 
agreement,  or  in  the  alternative  for  damages  in  the  sum  of 
$14,666.66  and  interest  from  the  due  dates  mentioned  in 
the  agreement. 

At  the  trial  an  application  was  made  by  the  plaintiff  to 
amend  the  statement  of  claim  by  adding  a  claim  for  payment 
of  $14,666.66  and  interest,  which  amendment  I  allowed. 

The  company's  sole  asset  was  a  mining  claim — ^part  of 
broken  lot  No.  8,  in  the  4th  concession  of  the  township  of 
Coleman.' 

On  October  5th,  1909,  a  caution  was  registered  by  one 
Milne  against  the  claim,  alleging,  amongst  other  things, 
ownership  of  an  interest  therein.  All  parties  conceded  that 
this  registration  had  a  very  detrimental  eflfect  on  the  value 
of  the  property. 

The  defendants  have  set  up  that  the  agreement  sued  on 
is  indefinite  and  incomplete  and  cannot  be  enforced.  I  agree 
with  that  contention.  In  House  v.  Brown,  a  decision  of  the 
Divisional  Court,  reported  in  14  0.  L.  E.  500,  Mr.  Justice 
Anglin,  at  p.  525,  says  ^^That  the  want  of  a  definite  provi- 
sion in  a  contract  fixing  the  amounts  and  dates  of  payment  of 
deferred  instalments  of  purchase-money  renders  a  contract 
incomplete  and  unenforceable  where  it  is  contemplated  that 
these  matters  shall  be  the  subject  of  further  negatiations  and 
future  settlement  between  the  parties  thereunder  is  well 
established.'^ 

It  is  well  settled  law  that  to  render  a  contract  for  sale 
complete  there  must  be  a  price  ascertained  or  ascertainable. 
Logan  v.  Merrier  (1847),  6  Moo.  P.  C.  116  (at  p.  132). 

The  price  payable  to  the  plaintiff  was  not  and  is  not  yet 
ascertained. 
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That  was  to  be  determined  in  further  negotiations  be- 
tween the  parties.  From  the  23rd  September,  1909,  until 
April,  1910,  plaintiff  did  not  meet  or  have  auy  communication 
of  any  kind  with  defendants.  Arthur  Thomson,  however,  dur- 
ing that  time  did  see  defendants  when  the  question  of  com- 
ing to  an  agreement  settling  upon  the  number  of  shares,  or 
the  interest,  which  plaintiff  and  Lobb  should  receive  came 
up.  Arthur's  evidence  thus  refers  to  what  happened  after 
October  5th,  1909:— 

^  Q.  Then  you  arranged  a  meeting  with  Dr.  McPherson  ? 
A.  And  I  was  endeavouring  all  that  time  to  arrange  a  meet- 
ing with  Dr.  McPherson  and  have  this  matter  of  disposi- 
tion of  interest  cleared  up. 

Q.  Why  didn't  you  tell  me?  A.  I  began  to  tell  you,  you 
interrupted  me. 

Q.  You  say  the  first  time  you  went  there  Mr.  Lobb  asked 
you  to  arrange  an  appointment  with  Dr.  McPherson?  A.  I 
did  not  say  that — ^not  to  my  knowledge. 

Q.  What  do  you  say  now  ?  A.  I  say  now  Mr.  Lobb  told 
me  he  was  too  busy. 

Q.  Will  I  put  it  this  way — that  this  disposition  of  shares 
had  not  been  arranged  yet  with  Dr.  McPherson,  that  that  had 
to  be  done  ? — how  many  shares  your  brother  was  entitled  to  ? 
A.  Yes,  because  there  was  a  dispute  whether  he  should  get 
a  quarter  interest  or  something  more,  and  Mr.  Lobb  was 
inclined  to  think  it  should  be  something  more — the  thing 
just  held  that  way,  so  that  it  might  be  arranged  so  that  he 
would  get  more,  do  you  see. 

Q.  Yes?  A.  And  I  tried  for  fully  six  weeks  to  get  a 
meeting  between  Mr.  Lobb  and  Dr.  McPherson  to  get  this 
thing  cleaned  up,  and  I  could  never  get  them  together. 

Q.  What  time  did  those  six  weeks  cover — ^before  Christ- 
mas? A.  I  fancy  it  was  in  January — it  was  in  January  I 
really  called  on  Dr.  McPherson.  I  recollect  walking  to  his 
oflSce  on  a  cold  day  to  see  if  he  was  going  to  move  to  have  this 
thing  arranged. 

Q.  So  at  that  time  you  were  trying  to  straighten  out  this 
question  of  shares?    A.  That  is  what  Mr.  Lobb  claimed. 

Q.  That  is  what  you  were  doing?  A.  I  was  trying  to 
get  the  men  together  so  they  could  straighten  them  up. 

Q.  You  were  referring  this  to  your  brother  from  time  to 
time?    A.  I  did  not  report  much. 
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Q.  Why  not?  A.  Not  every  time  I  met  him.  I  tbld  my 
brother  I  was  trying  to  get  the  thing  arranged. 

Q.  Did  you  tell  him  what  you  were  doing?    A.  Yes. 

Q.  You  were  tryifig  to  bring  them  together?    A.  Yes. 

Q.  Did  you  tell  him  you  were  trying  to  get  it  straightened 
out,  how  many  shares  he  was  entitled  to?  A.  Yes,  I  told 
him  I  thought  he  might  get  more  shares. 

Q.  And  that  was  going  on  in  January  and  February? 
A.  That  was  going  on  in  December  and  January. 

Q.  That  was  after  you  knew  about  the  caution  ?  A.  Yes, 
I  know  about  the  caution  at  that  time. 

Q.  So  here  you  were — ^you  knew  about  the  caution  on  the 
property,  and  you  say  that  all  these  efforts  were  being  made 
to  straighten  out  the  question  of  shares — is  that  right? 
A.  Yes.*' 

This  of  itself,  apart  from  the  other  facts,  shews  that  an 
unsuccessful  attempt  was  made,  after  the  signing  of  the 
document  of  25th  September,  1909,  to  open  up  negotiations 
to  determine  these  interests,  that  the  interest  of  the  parties 
had  not  been  determined,  and  that  an  essential  element  of  a 
completed  contract  was  wanting.  There  is  the  evidence,  too, 
of  plaintiff  on  cross-examination  that  he  never  offered  to 
deliver  any  shares  to  the  purchasers  and  was  not  in  a  posi- 
tion to  do  so. 

Moreover,  even  if  the  number  of  shares  receivable  by 
these  parties  had  been  determined  there  was  still  to  be  ascer- 
tained the  amount  to  be  deducted  from  the  $80,000  for 
charged.  The  document  sued  upon  says  this  was  not  to 
exceed  $6,500,  but  it  is  not  otherwis  fixed,  and  for  this  rea- 
son also  the  amount  to  which  plaintiff  was  entitled  could 
not  be  definitely  arrived  at. 

It  seems  reasonable  to  conclude,  too,  that  if  at  the  time 
the  agreement  for  sale  by  plaintiff  was  under  consideration 
it  had  been  clear  and  certain  what  number  of  shares,  or  what 
interest,  plaintiff  was  entitled  to,  this  agreement  would  have 
stated  the  exact  price  he  was  to  receive,  instead  of  making 
use  of  the  more  roundabout  and  more  cumbersome  method  of 
stating  a  selling  value  of  the  whole  claim  as  a  basis  of  cal- 
culating the  value  of  plaintiff's  interest. 

For  these  reasons  I  think  the  plaintiff's  action  fails. 

Defendants  also  set  up  that  the  property  owned  by  the 
Mac  Mining  Company  was  really  the  subject  of  the  sale  by 
plaintiff,  and  that  the  filing  of  the  caution  by  Milne  in 
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effect  operated  as  a  destruction  of  the  subject-matter  of  the 
contract,  and,  further,  that  from  the  filing  of  the  caution  all 
partiea  treated  the  contract  as  rescinded.  Even  if  the  agree- 
ment had  been  complete,  I  would  feel  bound  to  conclude  that 
under  the  circumstances  of  what  followed  the  filing  of  the 
caution,  it  was  rescinded.  In  MacBryde  v.  WeeJces,  22  Beav. 
533,  Sir  John  Bomilly,  at  p.  539,  says :  '*  This,  in  my  opin- 
ion, is  one  of  those  cases  in  which  time  was,  from  the 
nature  of  the  property,  necessarily  of  the  essence  of  the 
contract,  in  this  sense  and  to  this  extent  that  it  was  incum- 
bent on  the  owner  to  use  his  utmost  diligence  to  complete 
his  part  of  the  contract,  and  that  if  he  failed  in  so  exerting 
himself,  the  defendant  might  decline  having  anything  further 
to  do  with  the  matter,  *'  and  this  he  states  to  be  the  owner's 
duty,  although  no  time  is  specified  in  the  contract. 

This  was  a  case  in  which  the  subject  of  the  contract 
was  in  part  a  lease  for  working  a  mine,  which  Lord  Romilly 
says  ''is  a  trade  of  fluctuating  character,"  and  the  rest  of 
the  property  contracted  for  was  not  merely  for  the  8am6 
purpose,  but  was  leasehold  having  a  short  period  to  run. 

The  subject  of  the  contract  now  under  consideration  was 
certainly  of  a  fluctuating  character,  and  the  words  of  Lord 
Romilly  are  applicable  to  it. 

In  Morgan  v.  Bain,  L.  R.  10  C.  P.  15,  Lord  Coleridge 
Bays,  "  It  is  clear  that  the  omission  to  perform  certain  acts 
incumbent  upon  the  party  to  a  contract  may  justify  the 
other  party  in  coming  to  the  conclusion  that,  in  point  of 
fact,  the  party  guilty  of  the  omission  intends  to  abandon 
the  contract,  and  is  himself  treating  it  as  abandoned,  and 
rescinding  it." 

Here  the  plaintiff,  from  the  filing  of  the  caution  on 
October  5th,  1909,  until  April,  1910,  did  not  see  defendants 
or  personally  do  anything  in  recognition  of  the  agreement, 
and  though  his  brother,  who  represented  him,  says  he  com- 
municated by  telephone  with  defendant  Lobb  a  number  of 
times  in  the  latter  part  of  1909,  asking  for  payment,  Lobb's 
evidence  is  to  the  effect  that  these  communications  had 
reference  to  the  settling  of  what  shares  or  interest  plaintiff 
was  entitled  to.  This  latter  is,  I  think,  the  more  probable 
view,  having  in  mind  the  evidence  of  Arthur  Thomson 
quoted  above. 

Both  plaintiff  and  Lobb  knew  the  disastrous  effect  of  the 
filing  of  the  caution,  and  that  it  was  useless  to  endeavour  to 
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sell  while  the  caution  remained  undischarged.  A  remark- 
able circumstance  is  that^  though  from  the  time  the  caution 
was  filed  until  plaintiff  met  Lobb  in  April,  1910,  Arthur  saw 
the  plaintiff  weekly  or  oftener,  and  at  times  stopped  in  the 
Eame  house  with  him,  he  did  not  tell  him  of  the  caution. 
Arthur  knew  of  it  soon  after  it  was  filed.  It  is  difficult  to 
find  an  explanation  of  such  indifference  to  a  matter  of  so 
serious  import,  and  in  a  transaction  of  a  nature  requiring 
prompt  attention  and  the  utmost  diligence,  unless  on  the 
assumption  that  plaintiff,  realizing  the  disastrous  effect  of 
the  caution,  considered,  and  treated,  the  whole  matter  of  the 
Bale  as  at  an  end.  It  is  quite  clear  that  defendant  Lobb,  and, 
I  think,  defendant  McPherson  also,  so  treated  it,  and  I 
think  they  were  justified  in  coming  to  the  conclusion  that 
plaintiff  looked  upon  it  as  abandoned  or  rescinded.  Defend- 
ants would  have  the  right  to  rescind  if  the  plaintiff  had 
rescinded,  or  if  the  plaintiff,  having  so  behaved  himself  as 
to  give  them  reasonable  ground  to  conclude  that  he  had 
abandoned  ^he  contract,  they  did  so  conclude  (Morgan  v. 
Bain).  I  think  plaintiff  and  his  representative  did  so  be- 
have, and  that  defendants  concluded  he  had  abandoned. 
The  plaintiff^s  claim  is  dismissed  with  costs. 


Hon.  Sir  G.  Falconbridge,  C.J.K.B.    March  6th,  1912. 

McCONNELL  V.  VANDBRHOOF. 
3  O  .W.  N.  800. 

Contract — Breach — A dvertiaing  Agent 9 — Damages — Coats.' 

Action  by  advertising  agents  carrying  on  business  at  London, 
against  manufacturers  of  druggists*  special  preparations,  to  recover 
damages  for  breach  of  contract  in  respect  to  certain  advertising  and 
for  moneys  expended. 

Falconbridge,  C.J.K.B.,  refused  defendants'  application  to  plead 
the  Statute  of  Frauds.  Judgment  entered  for  plaintiff  for  $250  plus 
amount  paid  into  Court  with  costs. 

Sir  Geo.  Gibbons,  K.C.,  and  G.  S.  Gibbons,  for  the  plain- 
tiffs. 

W.  J.  Elliott,  for  the  defendants. 

Hon.  Sir  Glenholme  Falconbridge,  C.J.K.B.: — 
Plaintiffs  are  advertising  agents.  Defendants  are  manu- 
facturers of  "  Standard  Pharmaceutical  Preparations/'  which 
is  translated  by  a  witness  as  meaning  patent  medicines. 

VOL.-  21   O.W.B.   NO.   9 — 43 
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Plaintiffs  claim  that  their  *'  client  ^'  gets  the  advantage 
of  their  expert  knowledge,  and  that  it  does  not  cost  him, 
the  *'  client ''  any  more — the  newspapers  paying  the  agent 
a  commission  averaging  20%. 

Plaintiffs  and  defendants  had  had  some  business  rela- 
tions for  about  two  years  before  August,  1910,  but  defend- 
ants had  been  doing  much  or  all  of  their  advertising 
through  a  rival  firm  (A.  McKim  Ltd.).  and  the  following 
contract  was  entered  into  dated  8th  or  9th  August: — 

The  plaintiff  McConnell  swears  this  contract  was  to  run 
for  a  year,  and  I  find  this  to  be  a  fact,  but  he  did  not  take 
the  trouble  to  make  this  part  of  the  written  contract,  which 
the  plaintiffs  must  abide  by. 

E.  S.  Vanderhoof  swears  that  the  agreement  was  that 
the  "ads,''  as  they  call  them,  were  to  be  given  the  same 
positions  or  of  ihe  same  class  as  with  McElim.  Defendants 
in  turn  must  abide  by  the  writing,  which  says  as  good  posi- 
tions as  are  now  being  given. 

The  ostensible  ground  of  complaint  put  forward  by  the 
defendants  is  that  tliey  preferred  their  advertisements  to 
appear  as  reading  matter,  whereas  plaintiffs  inserted  them 
<among  the  reading  matter  with  display  headings.  The 
reading  matter  costs  more,  but  the  plaintiffs  had  no  interest 
in  this.  They  got  their  commission,  less  the  5%  which  they 
were  to  allow  defendants. 

If  it  is  at  all  material,  there  is  no  evidence  to  shew  me 
which  form  of  advertisement  is  more  likely  to  attract  pur- 
chasers or  customers,  nor  were  any  copies  of  newspapers 
produced  in  illustration. 

Personally,  I  should  rather  buy  from  the  man  who 
frankly  heads  his  advertisement  with  the  display  than  from 
the  one  who  under  false  pretences  induces  the  unwary  to 
peruse  half  a  column  of  more  or  less  interesting  matter  and 
to  come  suddenly  on  an  announcement  of  the  merits  of  a 
patent  medicine.  Against  this  person  one  feels  a  certain 
amount  of  resentment. 

I  find  therefore  that  defendants  had  no  real  grievance, 
but  that,  coming  into  touch  again  with  the  McKim  Com- 
pany (whose  agent,  saying  their  interests  were  identical, 
promised  that  McKim  would  see  that  defendants  *'got 
through  the  suit  " — "  would  sec  them  through '')  unreason- 
ablv  assumed  to  cancel  this  contract. 

Plaintiffs  contend  alternativelv  that  the  contract  is  to 
last  as  long  as  defendants  had  any  advertising  to  do.     I  do 
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not  so  hold,  but  I  think  that  defendants  ought  to  have  pre- 
sented their  alleged  grounds  of  complaint  and  asked  that 
they  be  remedied,  and  in  default  of  such  remedy,  after  a 
reasonable  time,  proceeded  to  cancel. 

As  to  damages,'  plaintiffs  claim  the  commission  which 
they  would  have  earned  on  the  year's  business.  This  I  do 
not  allow.  All  the  arrangements  are  very  loose.  No  news- 
paper has  held  or  tried  to  hold  plaintiffs  on  their  alleged 
contracts  for  the  year. 

But  plaintiffs  ought  to  get  a  reasonable  allowance  for 
their  personal  trouble  and  expert  knowledge  in  making  the 
initial  contracts  with  the  newspapers — and  otherwise  in 
getting  matters  going.  The  year's  work  would  have  gone 
through  automatically  through  the  medium  of  the  clerical 
staff  in  their  oflBce. 

*I  am  awarding  them  a  modest  sum  when  I  give  them 
$250  for' this.  The  judgment  will  be  for  this  sum,  plus  the 
amount  paid  into  Court — ^with  costs  all  through  on  the 
High  Court  scale.     Thirty  days^  stay. 

I  refuse  defendants'  application  to  plead  the  Statute  of 
Frauds.     I  do  not  think  it  would  help  them. 


Hon.  Mr.  Justice  Sutherland.  March  6th,  1912. 

CAMERON  V.  HULL. 

3  O.  W.  N.  807. 

Vendor  and  Purchaser — Will^  Doubtful  Questions  of  Construction — 
Possible  Claimants  under  Order  for  Representation  of — Refusal 
to  Construe. 

Application  by  vendors,  for  an  order  declaring  that  the  objection 
to  the  title  of  the  vendors  to  the  lands  in  question  made  by  the  pur- 
chaser on  the  ground  that  Mary  Jane  Henderson  took  an  estate  in 
fee  simple  and  not  merely  a  life  estate  in  the  lands  under  the  will  of 
Andrew  Henderson,  Jr. 

Sutherland,  J.,  held,  that  the  application  should  be  dismissed 
with  costs,  leaving  the  vendor  to  seek  such  other  remedy,  if  any,  as 
he  might  be  advised  in  the  matter,  as  on  an  application  of  this  kind 
all  the  parties  could  not  be  brought  in. 

An  application  by  the  vendor  under  the  Vendors  and 
Purchasers  Act.  The  agreement  for  tlie  sale  of  the  land  in 
question  dated  November  8th,  1911,  was  admitted. 

G.  X.  Weekes,  for  the  vendor. 

T.  6.  Meredith,  K.C.,  for  the  purchaser. 
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Hon.  Mr.  Justice  Sutherland: — On  2ud  December, 
1911,  the  purchaser's  solicitors  wrote  to  the  vendor's  solici- 
tors as  follows :  "  We  are  not  at  all  satisfied  that  the  fee  in 
this  land  vested  in  Samuel  J.  Henderson  under  tlie  will 
of  his  brother,  Andrew,  and  will  therefore  require  quit- 
claim deeds  or  sufficient  releases  bv  all  tlie  heirs  and  next  of 
kin  of  Mary  J.  Henderson,  the  mother.'*  The  vendor  initi- 
ated proceedings  under  said  Act  by  notice  of  motion  dated 
31st  January,  1912.  The  solicitor  for  the  applicant  filed 
in  support  of  the  motion  tlie  contract  in  question,  a  copy  of 
the  will  of  Andrew  Henderson,  and  the  said  letter. 

The  motion  first  came  on  for  hearing  at  the  Tendon 
Weekly  Court  on  3rd  FeVruary.  The  purchaser  had  filed 
an  affidavit  in  answer  to  the  application  in  which  he  stated 
that  being  advised  by  his  solicitor  that  it  was  doubtful 
whether  or  not  the  fee  of  the  land  passed  to  Samuel  James 
Henderson  under  said  will,  he  had  notified  the  vendor  that 
he  would  not  complete  the  purchase.  The  affidavit  further 
went  on  to  say  that  on  or  about  the  2^8th  day  of  December 
1911,  the  vendor  called  upon  the  purchaser  and  stated  that 
he  had  another  man  who  would,  take  the  property  if  he 
would  not  and  suggested  that  the  purchaser  should  give  up 
the  purchase  and  he  would  hand  him  back  his  $200  deposit. 
That  in  reply  to  this  proposition  he  had  said  he  would  con- 
sult his  solicitor,  and  after  doing  so  notified  the  vendor  that 
he  would  not  complete  the  purchase.  The  affidavit  then 
goes  on  to  say  that  the  vendor  and  himself  agreed  that  un- 
less the  purchaser  heard  from  the  vendor  to  the  contrary 
within  one  week,  the  sale  from  him  "  would  be  off,"  and  that 
he  had  heard  nothing  further  from  the  vendor  until  these 
proceedings  were  commenced. 

An  affidavit  of  James  Dunlop  was  also  filed  on  behalf  of 
the  purchaser,  stating  that  on  the  28th  December,  1911,  lie 
was  present  and  heard  the  conversation  between  the  vendor 
and  the  purchaser  when  the  vendor  suggested  to  the  pur- 
chaser that  he  should  give  up  the  place  and  that  he  had 
another  man  who  would  take  it;  that  thereupon  the  pur- 
chaser stated  he  could  not  give  him  a  decided  answer,  that 
he  would  see  his  lawyer  in  the  morning  and  would  let  Cam- 
eron know  the  next  dav  at  noon  and  srive  him  a  decided 
answer. 

On  these  affidavits  being  read,  counsel  for  the  applicant 
asked  an  enlargement  to  examine  the  purchaser  upon  her 
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affidavit  and  an  enlargement  was  made  until  the  10th  Febru- 
ary,. 1912,  and  a  further  enlargement  to  the  17th  February 
when  the  matter  came  on  again  before  Hon.  Mr.  Justice 
Clute.  After  some  further  discussion  of  the  matter  an 
order  was  on  that  day  made  that  the  application  be 
adjourned  "to  the  weekly  sittings  in  London  on  Saturday 
the  24th  February,  ^'and  it  appearing  that  the  only  persons 
interested  in  the  estate  of  Mary  Jane  Henderson  are  Joseph 
Henderson,  Samuel  James  Henderson,  Matilda  Smith  and 
Agnes  Coulter  her  natural  and  lawful  children;  Winnie 
Russell  and  Mamie  Parsell  the  natural  and  lawful  and  only 
children  of  Eliza  Jane  Doyle,  a  deceased  child  of  the  said 
Marv  Jane  Henderson  and  William  H.  Gorman,  T.  A. 
Gorman,  John  Gorman,  Jennie  McPhee,  Lillian  Gorman 
and  Agnes  Manning,  the  natural  and  lawful  and  only  chil- 
dren of  Mary  Diamond  formerly  Mary  Gorman  a  deceased 
child  of  the  said  Mary  Jane  Henderson;  E.  Eoy  Stevenson 
and  Jennie  Bunston  the  natural  and  lawful,  and  only  chil- 
dren of  Sarah  Stevenson  a  deceased  child  of  the  said  Mary 
Jane  Henderson  and  it  appearing  that  the  said  Mary  Jane 
Henderson  left  her  surviving  no  other  child  and  no  other 
issue  or  descendant  of  anv  deceased  child. 

"It  is  further  ordered  that  a  copy  of  this  order  be 
served  upon  the  said  Matilda  Smith,  William  H.  Gorman 
and  John  Gorman  and  that  they  do  represent  in  this  pro- 
ceeding the  children  and  grandchildren  respectively,  and 
the  heirs  atid  next  of  kin  of  the  said  Mary  Jane  Henderson 
so  that  they,  the  said  children  and  grandchildren  and  heirs 
and  next  of  kin  shall  be  bound  by  any  order  which  may  be 
made  herein.'^ 

On  the  24t^i  February  the  matter  came  for  final  disposi- 
tion when  the  applicant  filed  an  affidavit  proving  that  in 
the  meantime  a  copy  of  the  said  order  had  been  served  upon 
said  Matilda  Smith,  William  H.  Gorman  and  John  Gorman 
respectively.  None  of  these  parties  were  represented  upon 
the,  application. 

Counsel  for  the  plaintiff  stated  that  he  understood  that 
the  counsel  for  the  defendant  had  abandoned  anv  contention 
that  the  vendor  had  released  the  purchaser  from  the  agree- 
ment. I  did  not  understand  that  counsel  for  the  purchaser 
acquiesced  in  this. 

The  clause  in  the  will  of  Andrew  Henderson  which  is  in 
question  reads  as  follows: — 
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^'I  give,  devise  and  bequeath  all  my  real  and  personal 
estate  which  I  may  die  possessed  of  or  interested  in,  in  the 
manner  following,  that  is  to  say: — I  give  to  my  mother, 
Mary  Jane  Henderson,  and  to  my  brother  Samuel  James 
Henderson  jointly  the  share  I  have  in  the  farm  on  which 
w^  live,  to  have  and  to  use  or  to  sell  as  they  may  choose, 
each  to  be  entitled  to  the  benefits  of  one-half  of  the  product 
of  my  share  in  the  farm  and  chattels — ^but  it  is  hereby 
clearly  understood  and  designed  that  my  mother  shall  have 
no  power  to  sell  or  convey  any  part  or  portion  of  the  whole 
of  what  is  hereby  given  to  her  by  this  will — ^hjit  is  only  to 
have  a  share  of  the  proceeds  for  her  use  during  her  life — 
and  at  my  mother's  death  then  the  whole  of  my  interest  in 
this  estate  and  whatever  else  I  may  die  possessed  of  is  to  be 
given  to  my  brother  Samuel  James  Henderson,  as  above, 
to  have  and  to  hold  as  and  for  his  own  or  to  dispose  of  as 
he  may  wish/' 

While  I  am  inclined  to  the  opinion  that  under  the  said 
clause  Mary  Jane  Henderson  took  merely  a  life  estate  in 
the  lands  in  question,  I  am  unable  to  say  that  a  different 
opinion  might  not  be  fairly  and  reasonably  come  to  by 
another. 

In  this  case  the  purchaser  had  already  been  advised  that 
it  was  doubtful  that  the  clause  of  the  will  in  question  bears 
the  construction  contended  for  on  the  part  of  the  applicant. 
I  am  not  at  all  clear  that  parties  can  on  an  application  of 
this  kind  be  brought  in  in  the  way  that  the  order  already 
referred  to  assumes  to  bring  them  in. 

Under  these  circumstances  I  am  unable  to  come  to  the 
conclusion  that  the  application  should  be  granted.  I  think, 
therefore,  it  must  be  dismissed  with  costs  leaving  the  vendor 
to  seek  such  other  remedy,  if  any,  as  he  may  be  advised  in 
the  matter. 


Master  in  Chambers.  March  7th,  1912. 

BARKER   V.  SANDWICH,  WINDSOR   &    AMHERST- 

BURG  Rw.  CO. 

3  O.  W.  N.  809. 

Trial — Postponement — Action  for  Damages  for  Personal  Injuries  — 
Street  Car  Accident — Medical  Examination  of  Plaintiff — Alotion 
Referred  to  Trial  Judge. 
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Motion  by  the  defendants  to  postpone  trial,  for  medical 
examination  of  plaintiff,  and  for  further  examination  of 
plaintiff  for  discovery. 

F.  Aylesworth,  for  the  motion. 

F.  McCarthy,  for  the  plaintiff,  contra. 

Cartwright,  K.C.  Master: — The  two  fitst  grounds 
have  been  satisfied  by  plaintiff  and  the  third  only  remains. 

It  seems  strange  that  a  claim  for  injuries  sustained 
almost  a  year  ago  was  not  enforced  by  action  until  Febru- 
ary last  and  that  no  other  person  in  either  of  the  defendant 
company^s  oars  has  made  a  similar  claim,  though  the  plain- 
tiff says  in  his  examination  (question  34)  that  his  "  car  was 
crowded  and  people  were  standing  up  in  it."  However,  the 
defendants  admit  liability  as  it  was  a  collision  between  two 
of  their  own  cars,  and  it  is  only  a  question  of  what  damages, 
if  any,  the  plaintiff  is  entitled  to  recover. 

The  medical  examination  can  take  place  this  week  as 
the  plaintiff  agrees  to  facilitate  it  in  every  way.  The  de- 
fendants^ medical  oflScer,  Dr.  Ashbaugh,  who  saw  the  plain- 
tiff after  the  accident,  can  confer  with  Dr.  Dunwoody  of 
Detroit  and  Dr.  Bell  of  Windsor,  who  are  now  said  by  plain- 
tiff to  have  attended  him  at  and  subsequent  to  the  accident. 
This  will  probably  enable  the  defendants  to  decide  what 
sum  they  are  ready  to  offer  the  plaintiff,  and  there  does  not 
seem  any  necessity  at  present  to  postpone  the  trial;  most 
likely  it  would  not  come  on  for  a  week  yet. 

I  thought  at  the  argument  that  it  might  be  right  to 
direct  a  trial  at  Chatham  on  9th  April — but  in  view  of  the 
possible  inability  of  plaintiff  to  get  his  witnesses  there  (as 
pointed  out  in  McDonald  v.  Dawson,  8  0.  L.  E.  72),  I  think 
the  motion  should  be  referred  to  the  trial  Judge  if  a  trial 
becomes  necessary.  He  can  then,  if  he  sees  fit,  impose  such 
terms  as  were  approved  of  in  Seaman  v.  Perry,  9  0.  W.  E. 
537-761,  and  in  other  cases  not  reported.  The  main,  if  not 
the  whole,  evidence  here  will  be  that  of  three  or  four 
medical  gentlemen.  It  would  be  a  serious  matter  for  the 
plaintiff  in  his  financial  position,  earning  only  $2.50  a  day, 
to  take  them  nearly  50  miles  away  from  Windsor  with  a 
possibility  of  being  kept  there  one  or  even  two  days  or  longer. 
As  said  in  McDonald's  Case  mpra^  at  p.  73:  "The  plain- 
tiff's difficulty  is  to  get  to  a  distant  place  of  trial." 
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Hon.  Mb.  Justice  Britton.  March  8th,  1912. 

MUNN  V.  VIGEON. 

3  O.  W.  N.  811. 

Timber — Contract  of  tSale  of  Timber  Limitt  and  Assets  of  Oompanv 
— Option  or  Offer  —  Construction  —  Reformation  —  **  Not  Com- 
pleted  *'— Right  of  Vendor  to  Forfeit  of  Deposit  Paid  by  Pur- 
chaser— Parties — Form  of  Action — Declaration — Costs. 

Action  for  recovery  of  $5,000  alleged  to  have  been  famished  by 
plaintiff  to  defendant  Vigeon,  who  deposited  it  in  the  Imperial  Bank, 
to  secure  an  option  for  the  purchase  of  certain  timber  limits  and 
assets  in  defendant  company.  Plaintiff  alleged  that  it  was  agreed 
that  if  the  option  was  not  exercised  the  money  was  to  be  returned 
to  him. 

Bbitton,  J.,  held,  that  judgment  should  be  entered  for  defendant 
Vigeon  dismissing  action  as  against  him  with  costs,  and  that  judgment 
should  be  entered  for  plaintiff  against  defendant  company  for  $5,000 
with  interest  at  5  per  cent,  from  November  28th,  1911,  with  costs. 
That  there  should  be  a  declaration  that  the  $5,000  received  by  the 
Imperial  Bank  as  the  proceeds  of  plaintiff*s  cheque  and  interest 
thereon,  if  any.  was  the  property  of  plaintiff.  If  that  money  or  any 
part  of  it  is  paid  to  plaintiff,  it  will  be  in  satisfaction  pro  tanto  of 
plaintiff's  judgment  herein.  If  the  defendant  company  pays  and 
satisfies  this  judgment  outside  of  and  apart  from  the  said  money  on 
deposit  in  the  bank,  then  this  money  will  belong  to  the  defendant 
company. 

Leighton  McCarthy,  K.C.,  for  the  plaintiff. 

C.  A.  Moss,  for  the  defendant  Vigeon. 

Jas.  Biekndl,  K.C.  for  defendants  The  Ontario  Lumber 
Co.,  Ltd. 

Hex.  Mr.  Justice  Britton: — This  action  is  for  the 
recovery  of  $5,000,  which  sum  the  plaintiff  alleges  was 
furnished  by  him  to  the  defendant  Vigeon,  and  by  the  defend- 
ant Vigeon  deposited  for  the  purpose  of  securing  an  option 
for  the  })urcha8e  of  certain  timber  limits  and  assets  of  the 
defendant  company,  and  which  sum  was  so  given  by  the  plain- 
tiff upon  the  express  understanding  that  if  said  option  to 
purchase  was  not  exercised  by  him,  it  was  to  be  returned  to 
him.  The  facts  of  the  case,  as  I  find  them,  are  the  follow- 
ing :— 

Tlie  defendant  company  on  the  5th  July,  1911,  in  con- 
sideration of  $5,000  paid  to  them  by  Jas.  Bicknell,  K.C,  gave 
to  him  an  option  for  the  period  of  60  days  from  that  date  to 
purchase  "  all  the  assets  consisting  of  limits,  mills,  dock, 
plant,  etc.,  but  not  including  the  stock  in  trade  in  the  store 
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at  French  River  nor  any  lumber,  lath  or  pickets  piled  or 
stored  at  the  mill  at  French  River  or  in  the  yard  at  Point 
Edward,  or  accounts  receivable,'^  for  the  sum  of  $400,000 
payable  as  follows : — 

$95,000  being  the  balance  of  first  payment  of  $100,000  on 
or  before  the  exjiiration  of  60  days,  and  the  remainder  or 
balance  of  $300,000  on  completion  of  transfer.  The  titles  to 
be  free  from  encumbrance,  and  the  purchr :-  to  be  completed 
at  Mr.  BicknelFs  oflBce  on  or  before  15th  September,  1911. 

If  the  option  were  not  exercised  on  or  before  5th  Septem- 
ber, 1911,  the  same  was  to  be  void  and  the  sum  of  $5,000  paid 
to  the  company  was  to  be  the  absolute  property  of  the  com- 
pany. 

If  this  option  had  been  exerciied  by  Mr.  Bicknell  acting 
for  others,  and  the  purchase  made  by  him,  it  is  very  likely 
that  the  plaintiflE  and  defendant  Vigeon  would  have  been  in- 
terested in  the  purchase  so  made,  but  in  what  way  or  to  what 
extent,  if  at  all,  does  not  appear,  and  is  not  material  in  the 
present  action. 

The  persons  behind  Mr.  Bicknell,  and  for  whom  lie  was 
acting,  having  made  such  inquiries  and  acquired  such  in- 
formation about  the  property  as  they  deemed  necessary,  did 
not  desire  that  the  purchase  should  be  made,  so  the  option 
lapsed. 

The  plaintiff,  then  acting  for  himself,  although  no  doubt 
he  intended  to  interest  others  in  a  purchase  from  the  com- 
pany, if  a  purchase  could  be  made,  employed  the  defendant 
Vigeou  to  act  for  him. 

On  the  14th  September  Vigeon  wrote  to  the  company, 
asking  them  to  reconsider  the  price,  with  a  view  to  resub- 
mitting the  option  for  the  price  of  $350,000,  cash  or  part 
cash  and  satisfactory  terms.  On  the  same  day  the  company 
replied,  stating  that  they  were  not  prepared  to  entertain  a 
proposal  at  the  price  named.  They  stated  that  it  would 
oblige  them  very  much  if  the  parties  interested  would  let  the 
company  know  their  position  and  release  their  rights  under 
the  existing  option,  as  they  had  other  parties  waiting  the 
outcome  of  these  negotiations  and  prepared  to  negotiate  for 
a  substantial  increase  on  the  amount  mentioned  in  Mr.  Bick- 
nelPs  option.  They  add  "  We  cannot  emphasize  too  much 
that  it  will  be  useless  for  the  interested  parties  to  expect  to 
negotiate  on  a  reduced  basis.'' 

Notwithstanding  this  peremptory  statement  to  Mr. 
Vigeon,  which  was  communicated  to  the  plaintiff,  the  plain- 
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tiff  desired  to  get  an  option  for  a  few  days,  but  at  the  price 
of  $350,000.  The  plaintiff  asked  Mr.  Vigeon  ^to  try  to  get 
this. 

After  some  communication  by  telephone  between  .the 
plaintiff  and  Vigeon,  and  between  Vigeon  and  Lawrence, 
who  was  acting  for  the  company,  the  plaintiff  and  Vigeon 
met  on  6th  October.    They  met  Mr.  Lawrence  on  that  day. 

I  find  that  it  was  distinctly  understood  that  day.  between 
these  three  persons,  that  Vigeon  was  to  have  the  option  for 
10  days  of  purchasing  at  $350,000,  if  he — ^Vigeon — ^would 
put  up  $5,000,  which  sum,  in  the  event  of  the  option  not 
being  accepted,  was  to  be  returned.  Mr.  Lawrence  drew  up 
what  was  called  the  form.  He  said  that  was  the  only  form 
the  lumber  company  would  sign.  Vigeon,  upon  the  under- 
standing with  Lawrence,  acting  for  the  company,  that  what 
he — ^Vigeon — was  to  sign  was  for  an  option,  and  was  not  a 
contract  for  purchase,  signed  at  the  request  of  the  plaintiff 
and  acting  for  the  plaintiff. 

I  find  that  the  plaintiff,  when  he  authorized  Vigeon  to 
sign  the  paper,  did  so  believing  that  it  was  for  an  option,  and 
that  Mr.  Lawrence,  in  drawing  up  the  paper,  understood  that 
plaintiff  thought  it  for  an  option,  and  that  in  putting  up 
$r),()00  he — Vigeon — ^was  entitled  to  have  that  sum  returned 
if  the  option  was  not  exercised  by  Vigeon  on  plaintiff's  behalf, 
or  on  behalf  of  whom  it  might  concern. 

The  document  was  drawn  by  Mr.  Lawrence  at  his  own 
office,  neither  Vigeon  nor  the  plaintiff  being  present.  It  is 
in  form  an  offer  to  purchase,  but  in  my  opinion,  it  is  not  an 
unqualified  offer — ^so  that  the  sum  of  five  thousand  dollars, 
represented  by  plaintiff's  cheque,  can  be  applied  as  on  account 
of  purchase  money — or  be  forfeited,  if  the  purchase  not  car- 
ried out.  The  document  compels  the  return  of  the  $5,000  if 
contract  not  completed.  I  must  interpret  these  words  "  not 
completed,"  as  if  the  words  were  "not  carried  out.''  The 
document  now  in  question,  and  relied  on  by  the  company, 
makes  very  clear  the  distinction  between  the  way  of  treating 
the  $5,000  paid  under  option  to  Bicknell,  and  the  $5,000 
deposited  by  plaintiff. 

Tlie  first  $5,000  had  been  forfeited  and  was  to  remain 
forfeited;  but  the  $5,000  put  up  by  plaintiff,  and  now  in 
question,  was  "to  be  returned,  without  interest,  if  contract 
not  completed."  If  the  completion  of  the  contract  was  meant 
getting  the  company  to  accept  the  plaintiff's  so  called  offer, 
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there  was  no  reason  for  anything  in  regard  to  the  return  of 
that  money. 

If  the  meaning  was  that  the  plaintiff  should  go  on  and 
carry  out  a  purchase  under  an  already  completed  written  con- 
tract, then  if  the  plaintiff  failed  he  would  have  no  right  to  a 
return  of  this  money;  but  if  the  company  failed  to  make 
title,  or  if  from  any  cause  they  failed  to  carry  out  their  part 
of  the  contract  through  no  fault  on  the  part  of  plaintiff,  then 
the  plaintiff  would  be  entitled  as  of  right,  to  a  return  of  the 
deposit.  The  return  of  the  money  mentioned  in  the  writing 
does  not  refer  to  any  such  case.  As  I  view  this  transaction, 
the  money  was  put  up  to  satisfy  Mr.  Lawrence  that  the  de- 
fendant Vigeon  was  acting  for  a  person  or  persons  of  sub- 
stance— ^not  men  of  straw.  The  return  provided  for,  is  a 
return  in  case  the  contract  is  not  completed  by  an  actual  pur- 
chase by  Vigeon  or  persons  for  whom  he  was  acting,  and 
sale  by  the  defendant  company — of  the  property  mentioned 
upon  the  terms  set  out  in  full.  Even  if  the  document  is  not 
a  mere  option,  it  was  at  most  an  executory  contract  contain- 
ing a  term  or  proviso  which  should  be  interpreted  to  mean 
that  if  Vigeon  or  the  plaintiff  was  not  prepared  on  or  before 
the  20th  October,  1911,  to  proceed  further  he  was  at  liberty 
ta  retire^  and  was  entitled  to  the  money  he  deposited.  The ' 
deposit  of  the  plaintiff's  cheque  for-  $5,000  was  made  with  the 
Imperial  Bank  of  Canada  to  a  special  account.  In  thb  body 
of  the  cheque  in  plaintiff's  writing,  are  the  words  "  a/c  option 
0.  L.  Co.'' 

About  the  19th  October,  Mr.  Lawrence  apparently  made 
up  his  mind  to  attempt  to  force  a  sale  upon  Vigeon  or  the 
plaintiff,  and  so  wrote  to  0.  F.  Rice,  manager  Imperial  Bank 
-at  Toronto,  advising  that  this  money  ($5,000)  was  not  to  be 
paid  out  to  anyone  without  the  authority  and  consent  of  the 
Ontario  Lumber  Company. 

Mr.  Lawrence  asserted  that  Mr.  Vigeon  was  acting  for 
Mr.  Sheppard  and  Mr.  Tudhope.  Mr.  Vigeon  denied  that 
he  had  ever  told  Mr.  Lawrence  that  he — Vigeon — ^was  acting 
in  this  matter  for  either  Shephard  or  Tudhope.  Vigeon  told 
Mr.  Lawrence  that  he  was  acting  only  for  the  plaintiff. 

On  the  20th  October,  Mr.  Lawrence  had  prepared  the 
document  called  letter  of  authority  (Ex.  8).  This  is  signed 
and  sealed  by  the  company,  and  is  addressed  to  Vigeon  and 
to  Lawrence  authorizing  them  to  insert  the  name  or  names 
of  persons  for  whom  Vigeon  assumed  to  act  as  purchaser.  I 
cannot  think  that  the  writing  of  this  letter  to  Mr,  Rice  and 
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preparation  of  this  authority  were  in  accordance  with  the  real 
transaction. 

To  me  it  appears  as  if  these  were  written  as  preparing  for 
a  law-suit,  not  so  much  to  compel  a  purchase,  as  to  prevent 
the  repayment  of  the  $5,000  to  Vigeon  or  the  plaintiff. 

I  may  add  that  in  my  opinion  the  insertion  in  the  so-called 
offer  to  Vigeon,  of  the  clause  in  reference  to  the  forfeit  of 
$5,000  paid  under  the  Bicknell  option,  and  which  had  then 
already  been  forfeited  to  the  company  was  entirely  unneces- 
sary. Giving  credit  to  Vigeon,  or  assuming  to  do  so  for  this 
$5,000,  thus  reducing  the  real  price  to  $345,000  was  voluntary 
on  the  part  of  Mr.  Lawrence.  This  was,  I  think,  calculated 
to  mislead  the  plaintiff  and  Vigeon. 

If  the  writing  in  question  does  not  bear  the  construction 
I  have  placed  upon  it — ^the  plaintiff  and  Vigeon  were,  in  my 
opinion,  "  in  essential  error  "  as  to  the  import  and  effect  of 
it.  The  plaintiff  was  induced  to  have  it  signed  by  Vigeon 
upon  representations  made  by  Lawrence  acting  for  the  com- 
pany. The  company  seeks  to  get  the  advantage  of  what  Mr. 
Lawrence  did. 

If  the  plaintiff  is  not  by  the  terms  of  the  writing  itself 
entitled  to  a  return  of  his  $5,000  there  should  be  a  refonna- 
'  tion  of  these  writings  to  make  them  conform  to  -the  real 
transaction  between  the  paii;ies. 

As  to  the  form  of  the  action.  I  see  no  objection  to  the 
plaintiff  suing  in  his  own  name.  All  the  necessary  parties 
are  before  the  Court.  The  money  deposited  belonged  to  the 
plaintiff — ^was  received  by  the  defendant  Vigeon  from  the 
plaintiff  and  deposited  for  the  plaintiff  with  the  Imperial 
Bank  where  the  money  still  is  on  special  deposit.  The  money 
should  have  been  returned,  but  for  the  objection  of  the  de-* 
fendant  company.  The  defendant  company  treats  the  action 
as  if  by  Vigeon,  acting  as  agent  for  the  plaintiff. 

The  defendant  Vigeon  admits  that  the  plaintiff  is  entitled 
to  tlie  money,  and  consents  to  its  being  paid  to  him.  There 
is  no  cause  of  action  shewn  against  Vigeon,  so  there  will  be 
judgment  for  him,  dismissing  the  action  as  against  him, 
and  I  see  no  reason  for  witliliolding  costs. 

There  will  be  judgment  for  the  plaintiff  against  the  de- 
fendant company  for  $5,000  with  interest  at  5  per  cent,  per 
annum  from  the  28th  day  of  November,  1911,  and  with  costs. 

There  will  be  a  declaration  that  the  $5,000  received  by 
the  Imperial  Bank  of  Canada  as  the  proceeds  of  plaintiff's 
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cheque  and  interest  thereon,  if  any,  and  now  on  deposit  with 
that  bank — is  the  property  of  the  plaintiff.  If  that  money 
or  any  part  of  it  is  paid  to  the  plaintiff  it  will  be  pro  tanto  in 
satisfaction  of  plaintiff^s  judgment  herein — if  the  defendant 
^company  pays  and  satisfies  this  judgment  outside  of  and 
apart  from  the  money  in  the  bank  on  special  deposit  as  above 
mentioned  then  that  money  will  belong  to  the  defendant  com- 
pany. 

Thirty  days'  stay. 


divisional  court. 

March  8th,  1912. 

DELYEA  V.  WHITE  PINE  LUMBER  CO. 

3  O.  W.  N.  823. 

Negligence — Master  and  Servant — Workmen's  Compensation  Act- 
Lord  CamphelVs  Act — Persons  Entrusted  with  Superintendence 
— Parents*  Damages — Expectation  of  Benefit  from  Son — Dam- 
ages Assessed  by  Trial  Judge  tcithout  Jury — Reduction  of  on 
Appeal. 

Administrator  of  the  estate  of  one  Delyea  brought  action  under 
Workmen's  Compensation  Act  and  Tjord  Campbeirs  Act,  to  recover 
$2,300  damages  for  the  death  of  said  Delyea,  who  was  accidentally 
killed  by  a  log  falling  on  him,  alleged  to  have  been  caused  by  the 
negligence  of  defendants. 

Clute,  J.,  gave  plaintiff  judgment  for  $1,300  to  be  divided 
equally  between  deceased's  father  and  mother,  and  costs. 

DiviBio.NAT.  OouBT  reduced  the  damages  allowed  to  $950.  Ap- 
peal otherwise  dismissed  with  costs. 

An  appeal  by  the  defendants  from  a  judgment  of  Hox. 
Mr.  Justice  Clute,  in  favour  of  the  plaintiff  in  an  action 
tr'erl  at  Sudbury,  without  a  jury,  on  22nd  of  November, 
1911. 

The  action  was  brought  by  the  administrator  of  the  estate 
of  Frederick  Delyea,  deceased,  under  the  Workmen's  Com- 
pensation Act  and  Lord  Campbell's  Act,  to  recover  damages 
for  Frederick  Delyea's  death.  The  deceased  was  a  young 
man  sixteen  years  of  age,  employed  as  a  teamster  at  the  de- 
fendants' lumber  camp. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glenholme  Falconbridoe,  C.J.K.B.,  Hon.  Mr.  Justice 
Britton,  and  Hon.  Mr.  Justice  Middleton. 
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R.  McKay,  K.C.,  for  the  defendants,  appellants. 

A.  G.  Browning,  K.C.,  and  J.  W.  HefiEeman,  for  the  plain- 
tiff, respondent. 

Hon.  Mr.  Justice  Middleton  : — ^The  defendants  desired 
to  construct  a  machine  called  a  log  jammer.  This  machine 
consists  of  a  hea\7  sled,  to  one  side  of  which  is  attached  a 
derrick  consisting  of  two  booms  some  25  feet  in  length,  united 
at  the  apex  and  separated  about  six  feet  at  the  base.  The 
lower  ends  are  attached  by  hinges  to  the  edge  of  the  sled,  and 
tlie  derrick  is  supported  as  raised  -by  a  gin  pole  hinged  at 
about  half  height,  resting  upon  the  ground.  The  derrick  is 
also,  when  in  use,  supported  by  guy  ropes  attached  to  the  apex 
and  fastened  to  trees  or  other  convenient  objects  near  by.  A 
pulley  is  attached  to  the  apex,  and  the  machine  is  used  for 
loading  and  unloading  timber.  When  it  is  desired  to  move 
the  machine  the  derrick  is  inclined  over  the  sled  and  there 
supported  by  the  gin  pole  which  rests  upon  the  opposite  side 
of  the  sled. 

Rumley,  the  camp  blacksmith,  was  instructed  by  the  de- 
fendants to  construct  the  ftiachine.  He  had  no  previous  ex- 
perience in  constructing' such  a  machine,  but  was  directed  to 
copy  a  similar  one  in  use  at  the  camp.  There  does  not 
appear  to  have  been  any  defect  in  his  work.  In  completing 
the  construction  it  was  necessaty  to  raise  the  derrick  so  that 
it  would  be  supported  by  the  gin  pole.  Rumley  had  the  right 
to  call  upon  men  working  at  the  camp  to  assist  him  in  this 
operation;  and  when  the  machine  was  ready  he  called  the 
deceased  and  others  to  help  him.  Upon  the  evidence  it  is 
clear  that  although  the  deceased  might  have  objected  to 
undertake  this  work,  yet  it  was  right  and  proper  that  he 
should  respond  when  called  upon  by  Rumley. 

I  think  the  learned  trial  Judge  was  quite  right  in  holding 
that  Rumley,  quoad  this  job,  was  a  person  who  had  superin- 
tendence entrusted  to  him  and  also  a  person  to  whose  orders 
or  direction  the  deceased  at  the  time  of  the  injury  was  bound 
to  conform.  Once  having  acceded  to  Rumley's  request,  and 
having  undertaken  to  assist  him  in  raising  the  derrick,  it  be- 
came the  duty  of  the  deceased  to  obey  Rumley's  instructions. 
I  do  not  think  the  fact  of  Rumley  allowing  the  oflScious 
Fournier  to  assume  the  more  prominent  part  relieved  Rumley 
from  the  responsibility  which  was  justly  his. 

The  men  engaged  in  lifting  the  free  end  of  the  derrick  did 
so  by  stages.     It  was  allowed  to  rest  upon  supports  while  they 
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changed  their  position  so  as  to  be  able  to  lift  more  effec- 
tively. First  a  box  was  used,  then  a  sleigh  bunk,  and  finally 
the  weight  was  supported  by  a  piece  of  inch  board  in  the 
hands  of  Fournier  and  a  pole  in  the  hands  of  the  deceased. 
These  were  placed  under  the  derrick,  near  its  apex,  and 
rested  upon  the  frozen  ground,  snow  and  ice.  As  soon  as  the 
weight  of  the  derrick  was  allowed  to  come  upon  these  two 
supports,  something  slipped,  and  the  derrick  fell,  striking 
Delyea  upon  the  head  and  fatally  injuring  him.  The  exact 
cause  of  the  slipping  cannot  be  ascertained. 

The  board  and  pole  were  quite  insuflBcient  for  their  pur- 
pose ;  and  it  is  clear  that  there  was  negligence  in  not  provid- 
ing better  supports.  When  the  derrick  came  to  be  lifted  on 
the  following  day,  pike  poles  were  used,  with  proper  spikes,  so 
that  there  was  no  danger  of  slipping,  and  the  derrick  was 
raised  without  difficulty  or  danger. 

At  the  time  of  the  accident  a  guy  rope  was  not  attached 
to  the  top  of  the  derrick ;  but  the*  apex  of  the  derrick  had  not 
then  been  lifted  more  than  ten  or  twelve  feet,  and  a  guy  rope 
would  not  at  that  stage  of  the  work  have  afforded  any  pro- 
tection. 

The  appeal  is  based  mainly  upon  the  two  cases  of  Garland 
V.  Toronto,  23  A.  E.  238,  and  Ferguson  v.  OaU,^27  A.  B. 
480.  These  cases  are  well  distinguished  in  Shea  v.  Inglis,  11 
0.  L.  E.  124  and  12  0.  L.  B.  80,  not  cited  upon  the  argument. 
There  it  was  held  that  the  superior  servant  had  been  in  effect 
entrusted  with  the  superintendence  of  the  whole  operation, 
and  that  the  infant  plaintiff  was  bound  to  conform  to  his 
orders;  thus  the  case  was  brought  within  the  statute.  The 
Court  of  Appeal  accepted  the  reasons  for  judgment  as  given 
in  the  Divisional  Court  by  Mr.  Justice  Anglin,  where,  speak- 
ing of  the  cases  relied  upon,  he  says : — 

"  In  the  former  case  the  injured  man  was  on  an  equal 
plane  with  the  workman  who  gave  the  direction.  Neither 
the  nature  of  the  work  in- hand  nor  any  exigency  arising  in 
its  performance  required  that  the  other  workman  should  in 
that  ease  direct  the  labour  of  the  injured  man.  It  was  a 
case  of  pure  assumption  b}'  a  senior  workman  of  authority 
which  he  clearly  did  not  possess  over  his  junior.  In  the 
latter  case  the  direction  to  bring  the  mortar,  given  by  the 
mason,  was  held  not  to  be  an  order  or  direction  within  the 
meaning  of  the  statute.  It  amounted  to  nothing  more 
th«n  an  intimation  by  one  workman  to  another  that  the 
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work  of  their  common  employer  had  reached  a  stage  at 
which  the  latter,  was  called  upon  to  fulfil  his  own  well- 
defined  duty  to  such  employer.'^ 

The  cases  of  McManus  v.  Hay^  9  Rettie  (4th  series)  425, 
and  Brow  v.  Fumival,  2*3  Rettie  492,  affords  no  assistance. 
The  holding  in  each  case  was  that  negligence  had  not  been 
established.  The  fall  of  the  article  there  being  lifted  was, 
upon  the  evidence,  a  mere  accident  and  not  the  result  of 
negligence. 

I  have  more  diflBculty  with  the  second  branch  of  the 
appeal.  The  learned  Judge  has  awarded  thirteen  hundred 
dollars  damages.  The  deceased  was  earning  thirty  dollars 
a  month  and  his  board.  His  father  and  mother,  on  whose 
behalf  the  action  is  brought,  are  people  in  a  humble  walk 
of  life;  the  father  earning  $2  a  day  and  his  board.  The 
age  of  these  parents  is  not  given ;  all  that  appears  is  that  the 
deceased  was  the  eldest  of  a  family  of  six. 

The  amount  awarded  is*almost  equivalent  to  the  capital- 
ized value  of  one-half  of  the  young  man's  earnings  for  the 
lifetime  of  his  parents,  assuming  them  to  be  fifty  years  of 
age.  Having  in  mind  the  risks  of  life,  the  possibility  of  the 
marriage  of  the  deceased,  and  endeavouring  to  apply  the 
principles  laid  down  in  Stephens  v.  Toronto  Rtv.  Co.,  11 
0.  L.  B.*19,  and  London  &  Western  Trust  Co,  v.  Orand 
Trunk  Rw.  Co.,  22  0.  L.  R.  263;  17  0.  W.  R.  413,  I  think 
the  damages  should  be  reduced  to  $950,  subject  to  this,  the 
appeal  should  be  dismissed  with  costs. 

I  think  we  have  the  right  to  reduce  the  damages  without 
directing  a  new  trial,  the  case  having  been  tried  by  a  Judge 
and  not  by  a  jury. 

Hon.  Sir  Glenholmb  Falconbridge,  C.J.K.B.,  and 
Hox.  Mr.  Justice  Britton: — We  agree. 
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Hon.  Sib  John  Boyd  C.  March  29th,  1912. 

Re  ADAH  MAY  HUTCHINSON. 
(an  infant.) 

3  O.  W.  N.  933;        O.  L.  R. 

Infant — Custody — Adoption — Rights  of  Parent  agaimt  Grandparent — 
Welfare  of  ChUd — Agreement  under  Seal — 1  Geo.  V.  c.  55,  »,  S — 
Habeag  Corpus, 

By  an  agreement  the  father  granted  and  assigned  all  his  rights 
to  the  possession,  custody,  control  and  care  of  his  infant  daughter,  to 
her  maternal  grandparents.  Father  sought  to  regain  possession  of 
his  child  and  on  return  of  writ  of  haheaa  corpus 

BoTD,  C,  held,  that  the  evidence  disclosed  that  the  child  could 
not  be  better  placed  than  to  be  left  with  her  grandparents,  as  they 
were  well-to-do,  living  in  a  roomy  house  with  a  large  lot,  in  which 
the  child  could  play.  That  the  character  of  the  grandparents  was 
feeyond  reproach  and  stood  well  in  the  opinion  of  the  townsfolk.  That 
the  interests  of  the  child  would  be  better  subserved  by  letting  her 
custody  remain  in  statu  quo,  the  father  having  all  reasonable  access 
to  his  child  when  he  so  desired. 

Ex  p.    Tempter,  2  S.  &  C.  169,  followed. 

Re  DavU,  13  O.  W.  R.  939 ;  18  O.  L.  R.  384,  criticized. 

Motion  by  the  father  of  infant,  William  Hutchinson,  on 
return  of  writ  of  habeas  corpus  for  an  order  for  the  custody 
of  his  child. 

By  an  agreement  dated  December  4th,  1911,  the  father 
granted  and  assigned  to  Eobt.  Burvill  and  Adah  Burvill, 
maternal  grandparents,  all  his  rights  to  the  possession,  cus- 
tody, control  and  care  of  the  infant,  etc.,  but  now  sought 
to  set  aside  the  said  agreement.  Some  42  residents  of  Til- 
sonburg  petition  against  the  child^s  removal. 

W.  N.  Ferguson,  for  the  father,  W.  H.  Hutchinson. 
V.  A.  Sinclair,  for  the  grandparents. 


Hon.  Sir  John  Boyd,  C.  : — It  is  always  unsatisfactory  to 
deal  with  disputed  facts  as  set  forth  in  conflicting  affidavits. 

VOL.   21   O.W.R.   NO.   10 — 44 
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There  is  a  mass  of  material  before  me  which  I  have  carefully 
perused  and  find  that  there  is  a  ciimulation  of  domestic 
details  on  which  the  various  deponents  contradict  each  other 
in  an  embarrassing  manner.  Disregarding  the  smaller  dis- 
crepancies^ I  should  judge,  despite  all  the  divergent  opinions^ 
that  there  is  no  danger  likely  to  arise  to  the  child  whether 
she  stays  with  her  grandparents  or  goes  to  her  father  in 
regard  to  any  tubercular  infection.  Nor  do  I  think  there  is 
any  lack  of  affection  on  the  part  of  the  father,  though  it  may 
be  he  is  not  so  attractive  to  the  child  as  her  grandparents. 
They  have  been  to  all  intents  in  loco  parentis  to  this  young 
girl  since  her  birth.  The  parents  of  the  infant  lived  in  the 
house  and  home  of  the  maternal  grandparents  from  the 
date  of  their  marriage  till  the  death  of  the  wife  on  the  7th 
December,  1911,  with  a  short  interval  from  April  to  the  mid- 
dle of  July,  1911,  when  the  parents  occupied  another  house. 
^But  during  these  few  months  the  infant  was  left  with  the 
grandparents.  The  child  was  born  in  August,  1909,  and  is 
yet  under  three  years  of  age — said  to  be  an  active,  healthy 
child,  yet  easily  excited  and  needing  careful  treatment. 

I  have  no  manner  of  doubt  that  the  child  cannot  be 
better  placed  than  to  be  left  with  the  grandparents;  they  are 
well  to  do,  living  in  a  roomy  house,  with  a  large  lot  in  which 
the  child  can  play.  The  character  of  the  grandparents  is 
beyond  reproach,  and  they  stand  particularly  well  in  the 
opinion  of  the  neighbours  and  townsfolk  of  Tilsonburg. 
They  are  devotedly  attached  to  the  child,  as  is  the  child  to 
them,  and  they  have  really  had  everything  to  do  with  and  for 
the  child  in  its  sleeping,  clothing,  maintenance,  and  personal 
supervision.  The  opinion  I  have  formed  on  this  head  was 
shared  in  by  the  father  himself  in  his  conversation  with 
Ernest  Trethewey,  and  by  Dr.  Reid.  It  is  also  the  opinion 
(for  what  it  is  worth)  of  Mr.  and  Mrs.  Honsberger,  who, 
having  made  affidavits  to  sustain  the  father's  claim  on  the 
20th  March,  explain  away  their  statements  in  later  affi- 
davits made  on  the  25th  March. 

To  hand  over  the  child  to  the  father  would  be  in  the 
nature  of  an  experiment;  he  is  a  working  man,  aged  about 
twenty-six,  with  no  home  at  present ;  he  proposes  to  establish 
one  with  the  assistance  of  an  elder  sister,  who  has  been  fpr 
the  last  six  or  seven  years  working  in  a  cutlery  company's 
works  at  Niagara  Falls,  New  York,  and  has  had  experience 
in  looking  after  children.    Owing  to  the  scarcity  of  suitable 
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lioii?es  in  Tilsonburg,  it  is  not  likely  that  the  father  can  do 
more  than  get  some  rooms  where  the  child  will  be  in  a  sense 
cooped  up  with  the  street  for  a  .playground.  The  contrast 
between  these  prospects,  even  if  the  household  machinery 
works  smoothly,  and  the  advantages  possessed  and  now  en- 
joyed by  the  child,  is  obvious. 

Xo  question  of  religion  enters  in  to  embitter  the  situa- 
tion of  the  claimants;  and  I  see  no  good  reason  why  the 
father  should  not  return  to  the  household  of  the  grandpar- 
ents, as  they  offered  to  do  for  him  after  the  death  of  the 
child's  mother.  He  says  he  would  have  done  so  had  they 
destroyed  an  agreement  which  he  signed  on  the  4th  December, 
•1911.  This  is  an  instrument  under  seal,  prepared  in  view 
of  the  mother's  impending  death,  so  as  to  place  the  posses- 
sion, custody,  control,  and  care  of  the  child  in  the  hands  of 
the  grandparents,  and  providing  that  the  father  shall  have 
access  to  the  child  at  all  reasonable  hours.  This  instrument 
is  uplield  by  the  grandparents,  but  is  being  attacked  in  an 
action  by  the  father  to  set  it  aside,  which  is  now  pending. 
I  must  regard  this  at  present  as  a  valid  agreement  which  is 
binding  on  the  father.  It  is  not  for  me,  on  such  material  as 
T  have  before  me,  to  anticipate  a  decision  of  the  Court  on 
this  dispute.  I  liave  no  doubt  that  the  wishes  of  the  dying 
wife  were  that  the  child  should  be  left  to  the  care  of  the 
grandparents. 

The  signed  and  sealed  agreement  of  the  4th  December, 
v/hile  it  stands,  appears  to  be  a  bar  to  any  such  application 
as  the  present;  and  it  is  valid  in  law  under  the  statutory 
provisions  in  1  Geo.  V.,  ch.  35,  sec.  2,  taken  from  the  revised 
statute  in  force  when  the  deed  was  executed.  But,  apart  from 
this  agreement,  I  think,  upon  the  material  placed  before 
me,  that  the  interests  of  the  child  will  be  better  subserved 
by  letting  her  custody  remain  in  statu  quo;  the  father  hav- 
ing all  reasonable  access  to  the  child  when  he  so  desires; 
this  right  of  access  to  be  settled  by  the  Local  Master,  if  the 
parties  cannot  agree. 

In  Re  Davis  (1909),  13  0.  W.  R.  939;  18  0.  L.  E.  384, 
the  head-note  reads  that  the  law  of  this  province  knows  noth-  ' 
ing  of  adoption;  but  the  attention  of  the  Court  was  not 
directed  to  the  Act  I  have  cited,  and  proceeded  on  the  pro- 
visions of  the  Act  relating  to  neglected  children,  and  in 
particular  those  that  can  be  called  deserted  and  abandoned — 
which  does  not  apply  to  this  child. 
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It  may  be  that  the  proper  reading  of  tlie  statute  is,  that 
the  declaration  that  such  disposition  sliall  be  good  and  effect- 
ual against  all  and  every  person  claiming  the  custody  and 
tuition  of  the  child,  does  not  include  a  fathier,  if  living.  But 
I  do  not  see  any  decided  case  to  that  effect.  But,  apart  from 
the  statute,  if  the  agreement  has  been  made  by  the  father  in 
pursuance  of  an  understanding  that  tlie  child  was  to  be  the 
heir  to  or  inheritor  of  the  property  of  the  grandparents,  and 
has  been  brought  up  by  them  under  that  impression,  and  if 
that  is  supplemented  by  an  actual  deed  or  will  irrevocable  to 
such  effect,  the  Court,  acting  on  principles  of  equity,  will 
not,  at  the  father's  instance,  disturb  that  arrangement.  I 
refer  to  the  considerations  influencing  the  Court^  in  such 
cases  as  Lyon  v.  Blenkin,  Jac  245;  Roberts  v.  Hall  (1882), 
1  0.  R.  388,  approved  of  in  Chisholm  v.  Chisholm  (19.08), 
40  S.  C.  R.  116. 

Therefore,  in  the  peculiar  circumstances  of  this  case,  fol- 
lowing Ex  p,  Templer,  2  S.  &  C.  169,  I  refuse  to  change  the 
custody. 

I  do  not  award  costs  to  either  side. 

I  can  only  express  the  earnest  desire  that  the  parties  may 
take  thought  and  act  reasonably  and  considerately  on  both 
sides,  so  as  to  preserve  harmony  in  the  family  and  avoid  a 
devastating  litigation  in  the  Courts,  which  may  go  far  to  im- 
poverish the  moneyed  litigant,  and  to  embarrass  the  one 
who  is  poorer. 


Hon.  Mr.  Justice  Sutherland  in  Chrs.    Mar.  14th,  1912. 
REX  EX  REL.  FROEHLICH  v.  WOELLER. 

3  O.  W.  N.  838. 

Election  —  Municipal — Councillor — Quo  Warranto  Application  to 
Unseat — Alien — A'o  Fiat  AUowing — Absence,  of  Date — Recognie' 
ance — Application  too  Late — Municipal  Act,  «.  220 — AfjMarits 
on  Information  and  Belief, 

Motion  by  way  of  quo  urarranto  to  unseat  a  municipal  councillor 
on  the  4?round  that  he  was  not  at  the  time  of  election,  and  ne^er  was 
and  is  not  now.  a  British  subjectt  either  by  birth  or  naturalization. 

Sutherland.  J.,  held,  that  the  application  was  too  late  under 
Municipal  Act  s.  220. 

R.  ex  rel.  Telfer  v,  Allan,  1  P.  R.  212.  followed. 

That  affidavit  founded  upon  information  and  belief  is  inadmis- 
sible under  Con.  Rule  518. 

Motion  dismissed  with  costs. 
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A  quo  warranto  application  to  unseat  a  member  of  the 
Municipal  Council  for  the  town  of  Waterloo,  on  the  ground 
that  he  was  at  the  time  of  his  election  an  alien. 

A.  R.  Lewis,  K,C.,  for  the  relator's  motion. 
J.  C.  Haight,  for  the  respondent,  contra. 

Hon.  Mr.  Justice  Sutherland: — The  applicant  in  his 
affidavit  after  setting  out  the  election  of  councillor  Woeller,  the 
signing  by  him  of  the  usual  declaration  of  qualification  and 
his  acceptance  of  office,  his  attendance  on  and  taking  his  seat 
at  council  meetings,  his  voting  thereat  and  otherwise  taking 
part  in  deliberations  of  the  council,  went  on  to  say  '^  5.  That 
I  am  credibly  informed  and  believe  that  the  said  Carl  W. 
Woeller  was  not  the  time  of  such  election  or  declaration,  and 
is  not  now  a  British  subject  either  by  birth  or  naturalization." 

The  relator^s  affidavit  was  sworn  on  28th  February,  1912, 
and  filed  with  the  Clerk  in  Chambers  on  the  next  day^  It 
stated  that  Woeller  was  nominated  as  a  candidate  for  election 
as  councillor  on  22nd  December,  1911,  and  there  being  no 
opposition  was  then  declared  elected  by  acclamation,  and  that 
he  took  the  usual  declaration  of  qualification  on  8th  January, 
1912.  No  other  material  than  said  affidavit  appeared  to  have 
been  filed  in  support  of  it  up  to  the  time  of  the  hearing 
on  8th  inst. 

Counsel  for  the  respondent  took  the  following  prelimin- 
ary objections  to  the  motion,  viz. : — 

1.  That  the  relator  had  not  entered  into  a  recognizance 
OP  obtained  a  fiat  of  a  Judge  allowing  the  recognizance  before 
service  of  his  notice  of  motion  Or  filed  any  such  recognizance 

^before  doing  so  pursuant  to  the  provisions  of  the  Consoli- 
dated  Municipal   Act,   3   Edw.   VII.,  ch.   19,  sub-sec.   220 

'  and  222. 

It  was  admitted  on  behalf  of  counsel  for  the  applicant 
that  no  recognizance  had  been  filed.  He  stated,  however, 
that  he  had  one  in  his  possession  and  asked  to  be  permitted 
to  file  it  upon  the  motion.  As  produced  it  appears  to  have 
been  entered  into  on  the  29th  February,  1912,  and  has  upon 
it  a  fiat  of  the  County  Court  Judge  to  the  effect  that  it  was 
allowed.  There  is  no  date  on  this  fiat — see  Reg,  ex  rel, 
Chauncey  v.  Billings,  12  P.  R.  404. 

2.  That  the  application  is  too  late.  It  is  provided  by  said 
Bcc.  220  of  the  Municipal  Act  that  ^^in  case  within  six 
weeks  after  an  election  or  one  month  after  acceptance  of 
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oflBce  by  the  person  elected,  the  relator  shews  by  affidavit  to 
Buch  Judge  reasonable  ground  for  supposing  that  the  elec- 
tion was  not  legal/'  etc.  Here  the  election  was  on  the  22nd 
December,  1911,  and  the  declaration  of  office  and  accept- 
ance was  on  the  8th  January,  1912.  The  notice  of  motion 
is  dated  28th  February,  1912.  The  application,  therefore, 
appears  to  be  too  late.  Reg.  ex  rel.  Telfer  v.  Allan,  1  P. 
R.  214. 

3.  That  the  allegation  in  the  affidavit  of  the  applicant 
that  Woeller  was  not  at  the  time  of  such  election  or  declara- 
tion, or  at  the  time  the  affidavit  was  made,  a  British  sub- 
ject either  by  birth  or  naturalization,  is  upon  information  and 
belief,  and  that  it  is,  therefore,  inadmissible  under  Consoli- 
dated Rule  518.  See  Oilbert  v.  Styles,  13  P.  R.  121.  Dwyre 
V.  Ottawa,  25  A.  R.  121,  at  129.  Robinson  v.  Morris,  15  0. 
L.  R.  649,  at  653. 

Effect,  I  think,  must  be  given  to  the  objections,  and  the 
motion  dismissed  with  costs. 

Since  the  above  judgment  was  dictated  on  the  12th 
instant,  and  before  it  was  handed  out  to-day,  the  applicant 
desired  to  file  a  further  affidavit  which  I  declined  to  permit 
as  too  late. 


Hon.  Mr.  Justice  Middleton.  March  12th,  1912. 

YOULDEN  V.  LONDOX  GUARANTEE  &  ACCI- 
DENT CO. 

3  O.  W.  N.  832. 

Insurance — Accident — Evidence  of  Cnune  of  j^eath — Admisaihility  of 
Remarks  at  Time  of  Injury — Conditions  in  Policy — Not  Vom- 
plied  vrith  —  Policy  Renewed  hy  Renewal  Receipt  —  Insurance 
Act,  s.  144 — SujSUnency  of  Compliance  toith. 

Deceased  attempted  to  carry  one  end  of  a  heavy  timber.  Shortly 
afterwards  he  remarked  to  his  partner,  who  came  to  his  assistance, 
that  he  was  afraid  he  had  injured  himself. 

Middleton,  J.«  held,  that  this  remark  was  admissible  as  evidence 
and  found  as  a  fact  that  that  caused  his  death,  there  being  no  other 
possible  cause  shewn  to  have  actually  existed. 

Etherington  v.  Lancashire,  etc.,  Ins.  Co.,  [19091  1  K.  B.  591, 
followed. 

In  an  action  to  recover  upon  an  accident  insurance  policy  issued 
to  deceased  in  1902  and  renewe<l  from  year  to  year  until  his  death  in 
1909. 

Held,  that  while  accident  policies  are  contracts  for  one  year  only, 
yet  the  fact  that  the  renewal  receipts  contained  a  clause  that  the  ^ 
policy  was  renewed  '*  according  to  the  tenor  of  policy  565996  "  was  a  ^ 
sufficient   answer   to    the   defence   that    the    Insurance   Act,    s.   144, 
divested  the  original  policy  of  its  conditions. 

Action  dismissed,  as  it  was  admitted  that  notice  (made  a  condi- 
tion precedent  to  right  to  recover  under  the  original  policy)  had  not 
been  given. 
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Action  by  the  plaintiff  as  beneficiary  under  a  policy  issued 
by  the  defendants,  insuring  the  late  Henry  Toulden  against 
accident  and  death  from  accident.  The  action  was  tried  at 
Kingston  on  27th  February,  1912. 

J.  L.  Whiting,  K.C.,  for  the  plaintiff. 

W.  N.  Tilley  and  C.  Swabey,  for  the  defendants. 

Hon.  Mb.  Justice  Middleton  : — The  deceased  had  been 
insured  with  defendants  for  some  years,  the  policy  having 
been  issued  on  7th  January,  1902,  and  the  renewal  premium 
paid  on  2nd  January,  1909. 

On  June  23rd,  1909,  shortly  after  his  dinner,  the  de- 
ceased— a  member  of  a  firm  carrying  on  a  foundry  business 
in  Kingston — was  at  the  railway  station,  superintending  and 
assisting  in  the  loading  of  a  retort  upon  a  railway  car.  The 
retort  weighed  about  three  and  a  half  tons,  and  had  to  be 
transferred  from  a  dray  to  the  railway  car  by  means  of 
jacks  and  other  appliances.  For  the  purpose  of  making  a 
way  for  removing  the  retort,  a  heavy  stick  of  timber,  lying 
upon  the  railway  premises,  was  desired  to  be  used.  This 
weighed  from  five  to  six  hundred  pounds.  Youlden  attempted 
to  carry  one  end  of  this  while  the  other  end  was  carried  by 
two  men.  His  partner  Selby  went  to  his  assistance;  and 
shortly  afterwards  Youlden  remarked  to  him  that  he  was 
afraid  he  had  injured  himself.  He  then  sat  in  the  shade  at 
the  station  for  a  time,  and  feeling  faint,  he  and  Selby  went 
to  an  hotel  and  he  took  a  glass  of  whiskey  and  soda,  and 
tliereafter  did  no  more  work,  but  returned  to  the  shop  upon 
a  rig,  and  sat  around  doing  little  or  nothing  until  six  o'clock, 
when  he  went  home.  The  same  evening,  without  taking  any 
supper,  he  went  to  a  garden  party  where  a  presentation  was 
to  be  made  in  whicli  he  was  much  interested.  During  the 
evening  he  partook  sparingly  of  ice  cream,  and  went  home  at 
a  little  after  ten  o'clock.  His  wife,  hearing  that  he  was  un- 
well, followed  him  home ;  and  shortly  thereafter  he  lay  down 
upon  a  sofa  to  rest  for  the  night  in  a  dressing  gown.  During 
the  night  he  was  uncomfortable  and  restless,  could  not  sleep, 
and,  his  wife  said,  ''looked  miserable  and  grey."  Never- 
theless he  went  to  the  ofiice  in  the  morning,  but  stayed  there 
only  a  short  time,  returning  in  about  half  an  hour.  A  doctor 
was  called,  and  found  him  weak  and  in  pain.  He  had  then 
had  a  violent  motion  of  the  bowels,  and  appeared  to  be  gen- 
erally collapsed.     By  the  evening  his  temperature  was  high 
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and  there  was  furtlier  bowel  trouble.  The  case  developed 
into  a  ease  of  acute  enteriti^^  which  would  not  yield  to 
treatment,  and  finally  caused  his  death. 

The  plaintiff  claims  that  a  strain  was  caused  by  the  exer- 
tion of  lifting  the  timber,  and  that  this  strain  brought  about 
a  pliysical  condition  which  enabled  bacteria  in  the  digestive 
tract  to  develop  to  such  an  extent  that  death  resulted  from 
his  inability  to  resist  their  attack  by  reason  of  the  reduced 
vitality  following  the  strain  in  lifting  the  timber.  '    ^ 

At  the  trial  I  admitted  in  evidence,  against  the  protest 
of  the  defendants'  counsel,  the  statement  made  by  the  de- 
ceased to  his  partner  Selby,  shortly  after  he  had  lifted  the 
timber,  that  he  thought  he  had  hurt  himself.  It  is  argued 
tliat,  apart  from  this,  there  is  no  evidence  of  the  existence  of 
a  strain.  The  medical  men  stated  that  there  was  no  physical 
condition  indicating  a  strain;  that  the  injury,  if  it  existed, 
was  internal  only ;  and  that  the  only  knowledge  they  had  of 
its  existence  would  be  from  statements  made  to  them  by  the 
patient  of  his  symptoms  and  the  history  of  the  case.  The 
symptoms  made  it  quite  plain  that  the  malady  was  caused 
by  the  invasion  of  the  system  of  pernicious  bacteria.  This  in- 
vasion, in  the  opinion  of  the  doctors,  might  well  be  occasioned 
by  any  injury  to  the  system,  which  rendered  it  unable  to  mani- 
fest the  normal  resistance  of  a  healthy  and  uninjured  individ- 
ual ;  but  the  result  might  follow  equally  from  anything  which 
would  bring  about  a  marked  reduction  of  vitali^,  or  it  might 
follow  from  the  introduction  of  pernicious  bacteria  in  the 
food  taken — the  latter  being  the  general  origin  of  such  a 
malady.  The  ice  cream  taken  the  evening  before,  if  impure 
or  tainted,  would  adequately  account  for  the  condition  found. 

It,  therefore,  becomes  a  matter  of  great  importance  to 
examine  the  propriety  of  my  ruling.  In  Oarner  v.  Stamford, 
7  0.  L.  R.  50,  the  Divisional  Court  had  to  consider  the  ad- 
missibility of  the  statement  made  by  the  deceased  when  she 
was  discovered  a  short  time  after  an  accident  upon  a  higli- 
way.  Her  statement  was  made  in  reply  to  a  question  as  to 
the  cause  of  the  injury.  The  statement  was  tendered  as 
being  part  of  the  res  gestae,  but  was  rejected ;  because  the  rule 
there  invoked  only  makes  statements  admissible  when  they 
are  involuntary  exclamations  at  the  time  of  the  accident,  and 
does  not  warrant  the  reception  of  statements  or  exclamations 
made  after  there  has  been  time  for  reflection. 
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Gilhey  v.  Great  Western  Ttw,  Co.,  102  L.  T.  202,  is  a 
later  decision  of  the  Court  of  Appeal,  perhaps  somewhat 
closer  to  this  case.  Compensation  was  claimed  in  respect 
of  an  accident  under  the  Workmen^s  Compensation  Act.  It 
was  claimed  that  the  deceased,  while  carrying  a  side  of  beef, 
BO  strained  himself  as  to  cause  an  injury  to  his  lungs.  The 
post  mortem  examination  disclosed  a  tear  in  the  lung  and 
made  it  plain  that  this  brought  about  death.  The  Judge  of 
the  County  Court  admitted  in  evidence  the  statements  of 
the  workman  to  his  wife,  not  merely  of  his  sensations  and 
of  his  feelings,  but  as  to  the  cause  and  occasion  of  the  injury 
from  which  he  was  suffering.  In  the  Judgment  of  the  Court 
of  Appeal  the  principle  applicable  here  is  pointed  out. 
Cozens-Hardy,  M.R.,  says: — 

"  I  do  not  doubt  at  all  that  statements  made  by  a  work- 
man to  his  wife  of  his  sensations  at  the  time,  about  the  pain 
in  the  side  or  head  or  what  not,  whether  those  statements 
were  made  by  groans  or  by  actions  or  were  statements,  would 
be  admissible  to  prove  the  existence  of  those  sensations.  But 
to  hold  that  those  statements  ought  to  go  farther  and  to  be 
admitted  as  evidence  of  the  facts  deposed  to  is,  I  think,  open 
to  doubt.     Such  a  contention  is  contrary  to  all  authority." 

The  Irish  Court  of  Appeal,  in  Re  Wright  v.  Kerrigan, 
[1911]  2  Irish  301,  had  before  it  a  claim  under  the  Work- 
men's Compensation  Act,  where  part  of  the  evidence  tend- 
ered w^as  a  statement  of  the  deceased  to  a  doctor  as  to  how 
the  injury  was  received.  Cherry,  L.J.,  mentions  this  evi- 
dence, saying: — 

"  Hearsay  evidence  is  in  some  cases  admissible,  and  the 
learned  Recorder  appears  to  me  to  have  acted  strictly  in  ac- 
cordance with  the  settled  rules  of  evidence  ...  He 
ruled  out  statements  as  to  the  circumstances  of  the  acci- 
dent. He  admitted  the  statements  made  by  the  deceased 
man  to  his  medical  attendant  as  to  his  symptoms  and  their 
cause.  Such  statements  are  usually  held  to  be  admissible 
upon  the  ground  that  there  is  no  other  means  possible  of 
proving  bodily  or  mental  feelings  than  by  the  statement  of  the 
person  who  experiences  them." 

In  Amys  v.  Barton,  [1911]  W.  N.  205,  the  accuracy  of 
this  statement  of  the  law  was  canvassed  by  the  Court  of 
Appeal,  and  Cozens-Hardy,  M.R.,  pointed  out  that  the  words 
"  and  their  cause  "  in  the  statement  by  Cherry,  L.J.,  could 
not  be  supported,  but  appeared  to  approve  of  the  rule  as 
stated,  with  this  exception. 
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In  the  9th  edition  (1910)  of  Powell,  358,  the  admissi- 
bility of  statements  for  the  limited  purpose  of  proving  the 
physical  condition  of  the  person  making  the  statement  is 
asserted;  and  I  think  for  this  purpose  the  evidence  was 
properly  admitted,  and  it  is  sufficient  to  establish  that 
shortly  after  the  deceased  had  been  engaged  in  lifting  the 
timber  he  had,  as  he  said',  indications  that  he  had  been  hurt. 
The  statement  perhaps  did  not  go  so  far  as  to  indicate  that 
the  lifting  of  the  timber  was  the  cause  of  the  iniur}%  but  I 
think  that  this  is  an  inference  which  may  be  drawn  from 
the  fact  of  the  injury  and  falls  within  the  principle  indi- 
cated in  Evans  v.  Astley,  [1911]  A.  C.  678,  where  it  is  said : — 

'*  The  applicant  must  prove  his  case.  This  does  not  mean 
that  he  must  demonstrate  his  case.  If  the  more  probable 
cause  is  that  for  which  he  contends,  and  there  is  an3rthing 
pointing  to  it,  then  there  is  evidence  for  the  Court  to  act 
upon.  Any  conclusion  short  of  certainty  may  be  miscalled 
conjecture  or  surmise;  but  Courts,  like  individuals,  habit- 
ually act  upon  a  balance  of  probability.'^  See  also  the  deci- 
sion of  the  Supreme  Court  in  McKeand  v.  Canadian  Pacific 
Railway,  not  yet  reported. 

Acting  upon  this  principle,  I  find  that  the  sjrmptoms 
indicate  that  the  deceased  at  this  time  did  suffer  an  injury 
in  lifting  the  timber  in  question;  and  I  further  find  that 
this  injury  was  the  cause  of  his  death.  I  believe  this  to  be 
the  cause,  because,  as  I  understand  the  medical  evidence,  it  is 
a  possible. cause,  and  it  is  the  only  one  of  the  several  possible 
causes  which  is  shewn  to  have  actually  existed.  There  is 
no  evidence  that  the  ice  cream  eaten  was  tainted;  and  the 
evidence  satisfies  me  that  up  to  the  happening  of  the  accident 
the  deceased  appeared  to  be  in  perfect  health.  This  brings 
tlie  case  within  the  decision  of  the  Court  of  Appeal  in  Ether- 
ington  v.  Lancashire,  etc,  Ins.  Co.,  [1909]  1  K.  B.  591. 

It  is,  therefore,  necessary  to  consider  the  other  matters 
dealt  with  upon  the  argument. 

The  policy  issued  in  1902  contains  provisions  and  stipu- 
lations as  to  notice  which  it  is  admitted  were  not  complied 
with,  and  which  are  made  conditions  precedent  to  the  right  to 
recover. 

The  plaintiflE  contends  that  the  terms  of  this  policy  are 
not  binding  upon  her,  because  the  renewal  receipt,  as  it  is 
called,  constitutes  a  new  contract  of  insurance,  and  by  sec. 
144  of  the  Insurance  Act  '*  the  terms  and  conditions  of  the 
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contract "  not  having  been  "  set  out  by  the  corporation  in 
full  upon  the  face  or  back  of  the  instrument  forming  or 
evidencing  the  contract,"  "  no  term  or  condition,  stipulation, 
warranty  or  proviso,  modifying  or  impairing  the  effect  of  any 
such  contract  made  or  renewed  after  the  passing  of  this  Act, 
shall  be  good  or  valid,  or  admissible  in  evidence  to  the  pre- 
judice of  the  assured  or  beneficiary." 

Is  this  a  new  contract  within  the  meaning  of  the  statute? 
The  original  coi^tract,  unlike  many  insurance  policies,  does 
not  contemplate  any  renewal.  It  is  an  insurance  for  one  year, 
and  one  year  only;  and  upon  the  principle  acted  upon  by  the 
Court  of  Appeal  in  Carpenter  v.  Canadian  Railway  Ace.  Ins. 
Co.,  18  0.  L.  R.  388,  the  contract  evidenced  by  the  renewal 
receipt  is  to  be  regarded  as  a  new  insurance,  depending  en- 
tirely upon  a  new  agreement  between  the  parties.  I  do  not 
think  that  this  is  at  all  in  conflict  with  the  Agricultural  v. 
Liverpool,  etc.,  33  S.  C.  R.  94,  where  the  decision  of  the 
Court  of  Appeal,  3  0.  L.  B.  127,  is  reversed. 

This  new  contract  is,  according  to  the  terms  of  the  receipt, 
a  contract  of  insurance  for  a  year  '^  according  to  the  tenor  of 
policy  565996." 

Referring  in  the  first  place  to  the  statute  itself,  the  in- 
tention of  the  Legislature  appears  to  be  plain.  The  con- 
,tract  to  insure  is  to  stand,  but  it  is  to  be  purged  of  all  terms 
and  conditions  modifying  the  primary  contract  in  the  inter- 
est of  the  company  and  *to  the  prejudice  of  the  insured,  un- 
less the  terms  are  set  out  upon  the  face  or  back  of  the  instru- 
ment evidencing  the  contract.  "  Instrument "  must  be  under- 
stood, in  the  light  of  the  Interpretation  Act,  as  meaning 
**  instrument  or  instruments ;"  and  the  contention  of  the  com- 
pany is  that  the  reference  in  the  receipt  to  the  original 
])olicy  constitutes  it  one  of  the  instruments  forming  or  evi- 
dencing the  contract,  and  that  its  terms  are,  therefore,  bind- 
ing and  in  the  alternative  that  the  reference  to  the  former 
policy  is  a  sufficient  compliance  with  the  Act.  The  con- 
tention of  the  assured  is  that  the  Legislature  intended  to 
render  insufficient  a  mere  reference  to  some  other  docu- 
ment in  which  the  terms  of  the  insurance  are  to  be  found, 
and  requires  the  whole  contract  to  appear  on  the  face  of  the 
single  sealed  or  written  instrument  which  forms  or  evi- 
dences the  contract.  This  argument  is  much  fortified  by  sub- 
clauses (a)  and  (b),  which  expressly  permit  the  application 
and  the  rules  of  friendly  societies  to  be  embodied  in  the  con- 
tract bv  reference. 
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The  eases  I  find  to  be  very  difficult.  In  Venner  v.  Sun 
Life  (1889),  17  S.  C.  R.  394,  the  statute  under  considera- 
tion was  the  Dominion  Insurance  Act^  11.  8.  C,  ch.  124, 
sec.  27.  Tliis  provided  that  **  no  condition,  stipulation,  or 
proviso  modifying  or  impairing  the  effect  of  any  policy  .  . 
sliall  be  good  or  valid  unless  such  condition,  stipulation  or 
proviso  is  set  out  in  full  on  the  face  or  back  of  the  4)olicy." 
There  the  policy  had  been  issued  "  upon  the  representation, 
agreements  and  stipulations"  contained  in  the  application; 
and  the  Supreme  Court  held  that  the  section  in  question 
could  not  be  relied  upon  as  an  answer  to  a  claim  that  the 
policy  was  void  by  reason  of  misrepresentation  contained  in 
the  application. 

It  is  difficult  to  see  how  it  could  be  thought  that  the  sec- 
tion had  anything  to  do  with  the  question  whether  the  con- 
tract had  been  obtained  by  fraud.  Mr.  Justice  Taschereau, 
in  the  course  of  his  judgment,  does  not  pass  upon  this  point, 
but  says  that  if  applicable  the  stipulation  in  the  application 
"  IS  in  express  terms  referred  to  in  the  body  of  the  policy, 
so  that  the  appellant  cannot  invoke  against  the  company, 
sec.  27."  None  of  the  other  Judges  referred  to  the  point: 
Mr.  Justice  Gw}^nne  giving  reasons,  the  other- three  Judges 
simply  agreeing  that  the  appeal  should  be  dismissed. 

In  Jordan  v.  Provincial  (1898),  28  S.  C.  R.  554,  an  ap- 
peal from  Ontario,  the  statute  under  consideration  was  the' 
Ontario  Act  55  Vict.,  ch.  39  sec.  33.  This  statute  modified 
in  some  important  respects  the  earlier  Ontario  Act  52  Vict., 
ch.  32,  sec.  4  (which  was  in  practically  the  same  words  as 
the  Dominion  Statute),  and  is  identical  with  the  present 
Ontario  Act  (sub-section  "  b  "  having  been  added  in  1895  by 
58  Vict.,  ch.  34,  sec.  5,  sub-sec.  10).  The  policy  was  sub- 
stantially the  same  form  as  that  under  consideration  in  the 
Venner  Case.  It  was  issued  in  consideration  of  the  state- 
ments contained  in  the  application.  There  was  material  mis- 
statement. The  judgment  of  the  Supreme  Court  is  given  by 
Sedgewick,  J.,  who  says:  "We  consider  that  the  Ontario 
Insurance  Act,  sec'  33,  was  complied  with  in  the  present  case, 
following,  as  we  do,  the  decision  in  the  case  of  Venner  v. 
Sun  Life  Ins.  Co. 

This  precludes  my  independent  consideration  of  the  ques- 
tion, as  I  think  it  is  an  authoritative  statement  that  not- 
withstanding the  provision  of  the  Act  the  section  in  question 
is  complied  with  when  the  document  relied  upon  is  referred 
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to  and  sufficiently  identified  in  the  contract.  Had  the  Su- 
preme Court  not  seen  fit  to  place  its  judgment  upon  thils 
ground,  1  would  have  thought  it  apparent  that  the  applica- 
tion might  be  identified  by  reference  and  that  this  express 
provision  found  in  clause  (b),  went  far  to  indicate  that  this 
was  intended  to  be  an  exception  to  the  general  rule. 

The  question  again  arose  in  Hay  v.  Employers  Liability 
(1905),  6  0.  W.  R.  459,  where  Mr.  Justice  Osier  says:  ^ 
*^  What  ever  other  construction  we  might  have  felt  ourselves 
at  liberty  to  place  upon  sec.  144,  sub-sec.  1,  of  the  Ontario 
Insurance  Act,  we  are  now  bound  by  the  decisions  of  the 
Supreme  Court  of  Canada  ...  to  hold  that  the  plain- 
tiff's proposal  and  statements  therein  contained  are  by  ref- 
erence thereto  in  the  policy  sufficiently  incorporated  there- 
with and  set  out  in  full  therein,  within  the  meaning  and 
rt^quirements  of  the  section."  And  in  Elgin  Loan  v.  Jjon- 
don  Guarantee,  110.  L.  R,  330,  this  statement  is  adhered  to. 

I  cannot  see  any  ground  upon  which  I  would  be  justifie<l 
in  attempting  to  distinguish  the  ca^e  in  hand  from  what  is 
said  in  the  authorities  referred  to.  These  cases,  as  I  have 
already  pointed  out,  might  have  been  rested  upon  the  fact 
that  the  application  is  by  clause  (b),  excepted  from  the 
more  general  provision  of  the  section;  but  the  Court  has 
deliberately  refrained  from  placing  its  decisions  upon  this 
ground  and  has  preferred  to  adopt  a  construction  of  the 
clause  which  I  fear  has  had  the  effect  of  nullifying  the  inten- 
tion of  the  Jjcgislature.  If  I  am  right  in  this,  it  is  admitted 
that  the  plaintiff's  action  fails,  and  it  is  not  necessary  to 
consider  the  other  question  argued. 

The  action  is  dismissed  without  costs. 


Hon.  Mr.  Justice  Sutherland.  "        March  8th,  1912. 

HUCKELL  V.  POMMERVILLE. 

3  O.  W.  N.  845. 

Boundary — Building  Erected  Close  to  TAne — Damage  to  Adjacent 
Property — Water  from  Roof — 'Nuisance — Destruction  of  TAne 
Fence — Injunction — Damage — Costs, 

G.  S.  Henderson,  K.C.,  for  the  plaintiff. 
0.  F.  Macdonnell,  for  the  defendant. 
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Hon.  Mr.  Justice  Sutherland: — The  plaintiff  is  and 
for  years  past  has  been  the  owner  of  the  easterly  part  of  lot 
Xo.  37  on  the  north  side  of  Cooper  street,  a  residential 
street  in  the  city  of  Ottawa,  upon  which  is  erected  a  sub- 
stantial brick  house,  the  easterly  wall  of  which  extends  to 
or  very  close  to  the  westerly  limit  of  lot  No.  38  adjoining. 

The  defendant  in  August,  IftlO,  bought  lot  No.  38  which 
also  has  on  it  towards  the  easterly  side  a  brick  residence. 
There  was  between  the  two  houses  a  considerable  space  of 
vacant  ground,  which  before  the  purchase  by  the  defendant 
had  been  a  lawn. 

The  plaintiff  was  in  August,  1910,  absent  from  Ottawa 
and  defendant  informed  his  wife  about  his  purchase,  in- 
timating that  at  first  he  had  thought  of  building  a  private 
house  on  the  vacant  portion,  but  had  changed  hi&  mind  and 
desired  to  sell  it.  She  says  he  offered  the  westerly  33  feet 
of  lot  38  adjoining  plaintiff's  property  for  $4,800,  and  sug- 
gested that  if  plaintiff  would  agree  to  keep  it  as  a  lawn  he 
would  remodel  the  brick  house  on  the  easterly  portion.  She 
told  him  she  thought  $4,800  a  high  price  for  a  lawn.  Her 
Inisband  being  absent  nothing  was  done.  Later,  defendant 
sold  the  easterly  part  of  lot  38  and  the  brick  hcmse  thereon 
to  one  Frazer.  In  the  spring  of  1911  defendant  began  to 
excavate  the  westerly  or  vacant  portion  of  his  lot  to  erect 
an  apartment  house  thereon.  He  was  stopped,  it  is  alleged, 
for  the  reason  that  it  would  obstruct  the  lights  in  the 
Frazer  house.  Later,  he  erected  a  building  or  building? 
running  north  from  Cooper  street,  close  to  or  on  the  line 
between  said  lots  and  shewn  on  a  plan  prepared  by  J.  B. 
Tjcwis,  O.L.S.,  put  in  at  the  trial. 

The  first  building  marked  on  the  plan  "  Oifice ''  is  of 
wood  with  metal  sheeting  having  a  frontage  on  Cooper 
street  of  22  feet  by  a  depth  of  16  feet.  Immediately  north 
is  a  long  wooden  shed  metal  sheeted  and  open  to  the  east. 
Immediately  north  is  a  large  wooden  stable  metal  sheeted. 
The  west  walls  (or  wall)  of  these  three  buildings  form  a 
continuous  line  running  north  from  the  north  line  of  Cooper 
street  and  begin  at  a  point  a  number  of  feet  in  front  of 
the  poutherlv  face  of  the  verandah  on  the  south  or  front  side 
of  the  plaintiff's  house.  There  had  been  a  fence  for  years 
in  or  near  the  line  between  the  two  lots  which  the  plaintiff 
and  defendant  each  claims  was  on  his  property.  It  was 
torn  down  by  the  defendant  or  his  men  in  excavating  for  the 
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apartment  house.  The  plaintiff's  wife  says  she  remon- 
strated and  defendant  stated  in  answer  that  he  came  to  take 
it  down  "  as  he  considered  it  in  his  way  or  on  his  property/' 
She  says  the  excavation  was  carried  three  or  four  inches  in 
on  plaintiff's  property  to  the  north  of  where  the  fence  had 
been  and  under  the  east  wall  of  the  plaintiff's  house. 

On  the  24th  June,  1911,  the  defendant  executed  a  lease 
in  writing  in  favour  of  one  John  Duklow  of  part  of  lot  38 
described  therein  as  "  No.  375  on  the  north  side  of  Cooper 
street  in  the  city  of  Ottawa  from  the  first  day  of  August 
next  to  the  last  day  of  April,  1912,  being  a  term  of  nine 
months  at  a  rental  of  $30  per  month  clear.  This  is  under- 
stood to  be  the  stable  at  rear  of  above  number  to  be  erected 
and  sufficiently  completed  for  occupation  by  August  1st 
subject  to  the  jurisdiction  of  the  city  laws."  Evidence  was 
given  to  the  effect  that  Duklow  when  the  stable  was  com- 
pleted went  into  possession  about  the  1st  of  August,  1911, 
and  continued  therein  for  upwards  of  two  months.  He  car- 
ried on  business  as  the  keeper  of  a  livery  stable  or  boarding 
and  exchange  stable.  The  plaintiff  in  the  action  claims 
with  reference  to  the  fence  and  excavation  damages  to  the 
amount  of  $100.  He  also  claims  that  the  buildings  were  so 
erected  by  the  defendant  that  water  from  the  roofs  is  thrown 
on  to  tlie  plaintiff^s  property  and  is  affecting  the  foundation 
of  his  dwelling  house  and  the  reasonable  use  and  enjoyment 
of  the  plaintiff's  verandah  and  property. 

He  also  claims  that  by  reason  of  the  odours  from  the 
stable  his  use  of  his  dwelling  house  is  seriously  interfered 
with  and  he  has  sustained  loss  and  damage. 

The  plaintiff  further  alleges  that  the  defendant  acted 
improperly  and  maliciously  in  the  matter  of  the  erection  of 
the  buildings  and  with  a  desire  and  intention  of  compelling 
the  plaintiff  to  purchase  the  westerly  33  feet  of  his  lot  at  an 
exorbitant  price. 

He  seeks  an  order  compelling  the  defendant  to  remove 
the  buildings  erected  by  him  on  the  property  in  question, 
restraining  him  from  discharging  rain  water  from  the  roofs 
of  his  buildings  to  the  detriment  of  the  plaintiff  and  his 
property,  and  from  carrying  on  or  permitting  to  be  carried 
on  the  said  liverv  business. 

While  the  defendant's  conduct  does  not  appear  to  have 
been  very  neighbourly  in  the  matter,  and  while  the  buildings 
are  certainly  not  such  as  one  would  expect  to  see  erected 


684  THE  ONTARIO  WEEKLY  REPORTER.        [yoL.  31 

on  a  residential  property  such  as  this  is,  I  cannot  see  that 
he  was  not  within  his  right  in  erecting  them.  It  appears 
that  his  first  intention  was  to  build  an  apartment  house.  I 
do  not  see  how  the  plaintiff  could  have  objected  to  this.  It 
also  appears  that  the  reason  he  did  not  carry  out  his  plan 
was  not  in  consequence  of  any  diflBculty  with  the  plaintiff 
but  with  Frazer.  The  plaintiff,  while  complaining  of  the 
stable  as  mentioned,  admits  that  Duklow  conducted  it  rea^ 
sonably  well.  , 

It  appears  that  subsequent  to  the  issue  of  the  writ  Duk-       ,  | 

low  was  obliged  to  discontinue  his  livery  or  exchange  busi- 
ness through  some  action  taken  by  the  municipal  auth- 
orities either  in  refusing  him  a  license  as  a  livery  stable  or 
otherwise.  He  was  permitted  by  defendants  to  give  up  his 
lease.  The  building  that  was  being  used  as  a  stable  is  ap*- 
parently  now  a  garage.  It  is  said  that  the  defendant  talked 
somewhat  of  making  the  office  building  a  Chinese  laundry. 
Xothing  was  said  about  this  to  the  plaintiff,  however,  but  it 
appeared  in  an  evening  newspaper  in  the  form  of  an  inter- 
view between  a  reporter  and  the  defendant. 

The  office  building  is  naturally  distasteful  to  the  plain- 
tiff, and  very  much  curtails  the  view  along  the  street  in  an 
easterly  direction  from  his  verandah. 

In  his  statement  of  defence,  besides  denying  the  exist- 
ence of  any  malice  or  want  of  good  faith  on  his  part  in  the 
erection  of  the  building,  the  defendant  says  that  he  took  the 
fence  down  with  the  object  of  improving  the  property  and 
the  appearance  thereof  from  the  street,  and  that  the  fence, 
as  a  matter  of  fact,  was  unsightly  and  detrimental  to  its  ap- 
pearance. As  already  stated  he  also  claims  that  it  was  on 
his  own  property  and  in  taking  it  down  he  acted  within  his 
rights.  He  also  denies  that  any  damage  or  injury  has  been 
caused  to  the  plaintiff  by  any  use  made  by  him  of  the  build- 
ings on  his  property,  but  says  that  in  any  event  the  sum  of 
$15  which  he  brings  into  Court  with  his  statement  of  defence 
is  sufficient  to  cover  any  claim  of  the  plaintiff  against  him. 

TTpon  the  whole  evidence  I  am  inclined  to  think  and  find 
that  the  fence  was  a  line  fence  between  the  two  lots  and  had 
been  sp  construed  and  used  by  the  parties  to  the  action  and 
their  predecessors  in  title.  I  think  the  defendant  was  not 
warranted  in  taking  the  fence  down  and  destroying  it  as  he 
did  without  the  consent  of  the  plaintiff.  The  value  of  the 
fence  was  not  very  satisfactorily  proved  at  the  trial.     Thfe. 
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excavation  of  which  the  plaintiflE  complained  was  filled  up 
again  and  apparently  he  suffered  no  damage  in  consequence 
thereof. 

At  the  request  of  counsel  I  liad  a  view  of  the  property' 
and  came  to  the  conclusion  from  that  and  the  evidence  ad- 
duced at  the  trial  that  the  buildings  of  the  defendant  are 
?o  constructed  and  existing  as  to  shed  water  upon  the  plain- 
tiff's verandah  and  against  his  house.  The  damage  and 
inconvenience  thus  far  caused  to  the  plaintiff  in  respect  to 
this  has  not  been  great.  I  think  he  is  entitled  to  have  the 
defendant  enjoined  from  a  continuance  of  it. 

The  plaintiff  will  have  judgment  against  the  defendant 
as  follows: — 

(1)  An  order  restraining  the  defendant  from  discharg- 
ing rain-water  from  the  roofs-  of  his  buildings  upon  the 
plaintiff's  property  and  damages,  which  I  fix  at  $5  for  the 
injuries  already  sustained  in  this  connection. 

(2)  To  damages  for  the  destruction  of  the  plaintiff's 
share  of  the  fence  in  question,  $20.  From  these  two  sums 
the  $15  paid  into  Court  by  the  defendant  will  be  deducted. 

(3)  His  costs  of  suit  on  the  High  Court  scale. 


divisional  court. 

March  13th,  1912. 
McCABE  V.  McCULLOUGH. 

3  O.  W.  N.  836. 

Deed — Reformation — Action   for  Declaration    of   Boundary — Poases- 
eion — Damages — Survey — Evidence  of  Intention — Registry  Act. 

An  action  by  a  married  woman  of  Hamilton  against  another 
married  woman,  a  neighbour,  for  possession  of  certain  lands  which 
plaintiff  alleged  that  defendant  had  wrongfully  taken  possession  of, 
for  damages  and  for  a  declaration  setting  forth  the  true  boundary 
line  between  plaintiffs  and  defendant's  property.  The  trial  judgment 
declared  that  the  plaintiff  was  entitled  to  possession  as  owner  of  a 
triangular  parcel  of  land  having  a  width  of  seven  feet  and  nine  inches 
on  the  west  side  line  of  the  lot  and  enclosed  by  two  straight  lines 
running  easterly  to  the  fixed  point  between  the  parcels  in  the  easterly 
boundary  of  these  lots,  which  triangular  parcel  was  in  possession  of 
defendant. 

Divisional  Coxtbt,  reversed  above  judgment,  holding  that  the 
bargain  with  reference  to  both  parcels  was  a  bargain  to  sell  up  to 
the  boundary  fence.  Conveyance  should  be  reformed  accordingly. 
Registry  Act  not  an  answer  to  action.     No  costs  of  action  nor  appeal. 

Bbitton,  J.  dissented,  being  in  favour  of  dismissing  the  appeal 
with  costs. 

VOL.  21  O.W.B.   NO.  10 — 45+ 


686  TBE  ONTARIO  WEEKLY  REPORTER.        [yoL.  21 

An  appeal  by  the  defendant  from  a  judgment  of  His 
Honour  Judge  Snider,  of  Wentworth  County  Court,  dated 
4th  January,  1912. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glenholme  Falconbridge,  C.J.K.B.,  Hon.  Mr.  Justice 
Britton,  and  Hon.  Mr.  Justice  Middleton. 

S.  P.  Washington,  K.C,,  for  the  defendant,  appellant. 
M.  J.  O'Eeilly,  K.C.,  for  the  plaintiff,  respondent. 

Hon.  Mr.  Justice  Middleton: — The  Misses  Doherty 
owned  lot  65  and  part  of  lot  64,  on  the  sou{h  side  of  York 
street,  Hamilton.  Lot  65  was  bounded  on  the  east  by  Daven- 
port street.  These  streets  intersect  at  an  obtuse  angle,  about 
five  degrees  greater  than  a  right  angle. 

Two  pairs  of  semi-detached  houses  are  constructed  upon 
the  lands,  fronting  upon  Davenport  street.  The  boundary 
fence  between  the  north  pair  and  south  pair  of  houses  is 
erected  approximately  at  right  angles  to  Davenport  street. 
It  does  not  extend  to  the  rear  of  the  lot,  but  terminates  at  a 
barn  upon  the  southerly  portion  of  the  lot,  where  there  is  a 
slight  jog;  and  the  northern  wall  of  the  barn  has  heretofore 
served  in  lieu  of  a  fence. 

On  the  10th  August,  1903,  the  Misses  Doherty  sold  the 
northern  pair  of  houses  to  the  defendant.  The  conveyance 
describes  the  southern  boundary  of  the  parcel  as  running 
parallel  to  York  street.  This,  of  course,  excludes  a  triangular 
parcel  of  the  land,  enclosed  by  the  fence  and  barn. 

On  the  28th  August,  1903,  the  purchaser,  realising  that 
this  description  was  erroneous,  asked  for  a  confirmation  deed 
containing  a  correct  description;  and  the  deed  of  that  date 
was  executed;  but  unfortunately  the  description  contained 
in  it  is  also  erroneous,  as  it  describes  the  southern  boundary 
of  the  parcel  conveyed  as  being  parallel  to  the  southern 
boundar}'  of  lots  64  and  65,  which  was  itself  nearly  parallel 
with  York  street. 

The  following  year  the  plaintiff  purchased  the  two  south- 
ern houses;  and  on  the  12th  April,  1904,  the  Misses  Doherty 
conveyed  to  her  the  southern  portion  of  the  two  lots,  giving 
as  the  northern  boundary  of  the  parcel  conveyed  the  south- 
erly limit  of  the  land  conveyed  to  the  defendant. 

Upon  the  evidence  it  is  quite  clear  that  in^  both  these 
transactions  the  intention  was  to  convey  up  to  the  fence ;  and 
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this  was  assumed  to  be  the  boundary  line,  each  party  occupy- 
ing to  the  fence  line,  until  the  dispute  giving  rise  to  this 
action  which  took  place  early  in  1911. 

This  dispute  was  as  to  the  ownership  of  the  few  inches  of 
land  lying  south  of  the  continuation  of  the  fence  and  north 
of  the  barn.  For  the  purpose  of  determining  this  dispute  a 
survey  was  made,  when  the  mistake  as  to  the  location  of  the 
boundary  was  discovered.  This  action  is  brought  to  recover 
possession  of  the  small  triangular  parcel;  and  the  defendant 
asks  to  have  the  conveyances  rectified  so  that  the  descrip- 
tions may  conform  to  the  true  boundary,  as  she  alleges,  i.e., 
the  fence  line.  There  is  now  no  dispute  as  to  the  plain- 
tiff's title  to  the  few  inches  north  of  the  barn. 

The  learned  County  Court  Judge  has  held  the  parties 
bound  by  the  conveyances,  thinking  that  the  evidence  does 
not  establish  with  sufficient  clearness  that  the  bargains  differ 
from  the  conveyances. 

A  very  careful  perusal  of  the  evidence  satisfies  me  that 
the  bargain  with  reference  to  both  parcels  was  a  bargain  to 
sell  up- to  the  boundary  fence. 

I  refer  to  the  plaintiff's  evidence,  where  she  says: — 

"  Whsit  you  bought  was  w^hat  went  with  the  two  houses  ? 
Yes.  And  you  supposed  until  a  year  ago  that  that  was  all 
right?    A.  It  was  perfectly  right 

'^You  took  what  property  was  within  that  fence?  I 
found  out  from  the  surveyor  that  the  property  that  %ide  was 
mine  too.'' 

This  was  when  the  surveyor  was  called  in  on  account 
of  the  defendant's  resistance  to  the  continuation  of  the 
fence  in  a  straight  line  behind  the  bam,  which  was  the 
only  claim  made  by  the  plaintiff  up  to  that  time. 

This  being  so,  I  see  no  difficulty  in  directing  that  the 
conveyances  should  be  reformed  so  as  to  make  the  bound- 
ary between  the  two  parcels  the  line  of  the  boundary  fence 
and  that  line  produced  westerly. 

If  I  had  not  been  able  to  find  upon  the  evidence  of  the 
plaintiff  that  she  only  intended  to  purchase  the  land  south 
of  that  fence  I  would  not  have  thought  that  we  coiild  grant 
the  relief  sought,  as  the  Kegistry  Act  would  have  .afforded 
an  answer  to  the  defendant's  equitable  claim  to  reformation. 
See  Fraser  v.  Mutchmore,  8  0.  L.  B. 

The  cases  of  Russell  v.  Davey,  6  Grant  165,  and  the  Ut- 
terson  Lumber  Co.  v.  Rennie,  21  S.  C.  R.  218,  justify  this 
decision. 
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I  do  not  think  there  should  be  any  costs;  either  here  or 
below. 

Hon.  Sir  Glenholme  Falconbridge,  C.J.K.B.  : — ^I 
agree. 

Hon.  Mr.  Justice  Britton  (dissenting) : — The  facts  of 
this  case,  down  to  the  time  of  the  dispute  between  the  parties 
are  clearly  and  correctly  set  out  by  my  learned  brother  Mid- 
dleton.  With  great  respect  I  am  unable  to  agree  that  *'  upon 
the  evidence  it  is  quite  clear  that  in  both  these  transactions 
the  intention  was  to  convey  up  to  the  fence;  and  this  was 
assumed  to  be  the  boundary  line,  each  party  occupying  up  to 
the  fence  line,  until  the  dispute  giving  rise  to  this  action 
which  took  place  early  in  1911.'^ 

Up  to  the  time  of  the  dispute  the  parties  occupied  not 
only  up  to  the  fence  line,  as  far  as  that  fence  extended,  but 
also  up  to  the  barn,  the  defendant  assuming  that  he  was 
entitled  to  all  the  land  lying  north  of  the  barn.  The  dis- 
pute arose,  originating  as  to  the  land  north  of  the  barn — 
but  really  a  dispute  as  to  what  was  the  true  line  between  the 
parties  according  to  their  respective  titles. 

For  the  purpose  of  determining  that  dispute  a  survey  was 
had.  It  is  true  that  the  defendant  now  abandons  the  few 
inches  north  of  the  barn  and  south  of  the  line  of  fence  pro- 
duced westerly,  but  he  still  claims  the  land  north  of  the 
fence  ajid  south  of  the  true  line  as  determined  by  the  sur- 
vey. I  think  the  parties  are  bound  by  the  survey.  The  sur- 
vey is  not  in  fact  questioned — but  the  defendant  asks  for 
reformation  of  the  conveyance  to  himself  and  also  of  the 
conveyance  to  the  plaintiff.  It  is  quite  true  that  the  plaintiff, 
at  the  time  she  purchased,  may  have  thought  that  the  fence 
was  the  true  line,  but  the  only  way  to  interpret  the  inten- 
tion of  the  parties — especially  the  intention  of  the  plaintiff, 
i3  to  say  that  the  plaintiff  intended  to  get  what  the  convey- 
ance to  her  gave. 

I  see  no  difference  between  this  case  and  those  so  fre- 
quently, in  other  days,  heard  in  the  Courts  as  disputed 
boimdary  cases — for  example: — 

A.  owns  the  N.  Yz  of  lot  1. 

B.  owns  the  S.  %  of  same  lot. 

A  conventional  line  was  established  and  a  fence  upon  thai 
line  was  erected  across  or  part  way  across  the  lot  between 
these  holdings.  C.  a  purchaser  from  A.  of  the  N.  1^,  saw 
tlie  fence  and  knew  that  as  between  A.  and  B. — that  was 
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called  the  line.  C.  upon  taking  possession  thought  B.  had 
encroached  upon  and  was  in  possession  of  part  of  what  was 
really  the  N.  %.  This  upon  a  true  survey,  was  found  to 
be  the  case — C.  could  recover  from  B. — unless  B.  had  held 
possession  of  the  part  of  the  N".  3^  long  enough  to  acquire  a 
title  by  prescription.  I  am  not  able  to  say,  beyond  rej^son- 
able  doubt,  upon  the  evidence  of  the  plaintiff  that  she  in- 
tended to  purchase  only  the  land  south  of  the  fence. 

The  question  of  intention  is  one  of  fact. 

The  learned  County  Judge  has  found,  and  for  reasons 
given  by  him,  as  follows: — 

'^I  am  satisfied  by  the  evidence  and  the  witnesses  that 
the  plaintiff  thought  she  was  buying  the  south  end  of  these 
lots  and  that  the  parcel  was  70  feet  from  north  to  south  on 
both  the  east  and  west  line  although  it  turns  out  to  be  only 
about  56  feet  front  and  rear.  I  do  not  think  she  had  any 
definite  idea  of  the  point  where  her  north  boundary  line 
touched  the  west  boundary  line  of  the  lot.  I  find  that  she 
did  not  understand  she  was  buying  by  any  land  mark  or 
marks  on  the  ground  in  rear,  and  she  did  not  understand 
and  had  no  reason  to  think    the  defendant  liad  done  so." 

I  agree  in  the  main  with  these  findings — and  for  the  rea- 
sons given,  think  the  appeal  should  be  dismissed  with  costs. 


Hon.  Mr.  Justice  Middleton.  March  5th,  1912. 

JENNISON  V.   COPELAND. 

3  O.  W.  N.  795. 

Vendor  and  Purchiuer — Title  in  Vendor — Third  Party  Served  Notice 
Claiming  to  he*  Joint  Owner  —  Purchaser  UntOilUng  to  Wait 
Termination  of  Litigation  as  to  Third  Party's  Rights. 

Middleton,  J.,  granted  order  for  sale  to  be  made  pending  litiga- 
tion. Third  party's  claim  at  the  most  was  problematical  and  capable 
of  money  measurement.  Terms  $1»000  to  be  paid  into  CJourt  to 
answer  third  party's  possible  claim. 

Statute    of    Frauds    may    be    answer    to   third  party's  claim. 

Cody  V.  Roth,  28  N.  Z.  565,  referred  to. 

Motion  by  the  plaintiff  for  an  order  allowing  sale  of 
land  to  be  carried  out  pending  trial. 

M.  K.  Qooderham,  for  the  plaintiff. 

J.  J.  Maclennan,  for  the  defendant,  Copeland. 

G.  G.  Plaxton,  for  the  defendant,  Lea. 

Hon.  Mr.  Justice  Middleton: — ^The  title  to  the  lanfi 
is  in  the  plaintiff.    She  has  sold  to  Copeland,  and  Copeland 
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is  ready  to  complete  the  purchase.  Lea  has  Berved  a  notioe 
claiming  to  be  a  joint  owner  of  the  land  and  that  a  partner- 
ship exists  between  the  plaintiff  and  himself.  The  plain- 
tiff has  advanced  substantially  all,  if  not  all,  the  money  for 
khe  purchase  of  .the  land  and  the  building  of  the  house.  Ac- 
cording to  Lea  he  has  collected  all  money  disbursed  by  him 
from  Miss  Jennison  save  $150,  and  she  has  paid  the  rent 
some  $6,000. 

The  house  has  been  vacant  and  unsold  for  over  a  year, 
and  the  plaintiff  has  made  a  binding  agreement  with  Cope- 
land  and  he  refuses  to  wait  the  end  of  the  litigation,  because 
under  his  agreement  he  is  entitled  to  the  immediate  posses- 
sion of  the  house,  and  must  move  from  his  present  residence. 
Lea's  rights,  if  any,  are  capable  of  measurement  in  money 
and  consist  of  a  claim  to  this  $150  and  half  the  difference 
between  what  Miss  Jennison  advanced  and  the  selling  value. 
His  outside  figure  is  $600  or  $750  in  all. 

Lea's  claim  is  at  best  problematical — The  Statute  of 
Frauds  may  be  an  answer.  See  Cody  v.  Roth,  28  N.  Z.  565. 
And  the.  injury  done  in  event  of  the  sale  going  off  may  be 
in  fact  irreparable,  as  he  declines  to  give  any  security  or 
even  to  undertake  as  to  damages  if  his  claim  turns  out  to  be 
unfounded. 

I  think  there  is  power  to  order  the  sale  to  be  carried  out 
upon  proper  terms  to  secure  Lea  if  he  has  a  claim. 

The  terms  should  be: — 

$1,000  should  be  paid  into  Court,  unless  the  parties  agree 
to  deposit  to  a  special  account,  to  answer  any  claim  he  may 
have. 

If  Lee  has  an  interest  in  the  property  .the  plaintiff  must 
justify  to  the  satisfaction  of  the  trial  Judge  that  the  sale 
is  at  an  adequate  price  and  must  account  upon  the  basis  of 
the  real  value  and  not  merely  upon  the  price  realized. 

Upon  these  terms  the  land  will  be  vested  in  the  pur- 
chaser for  all  the  estate  of  both  parties  and  if  necessary  a 
receiver  may  be  appointed  to  convey.  In  this  case  the  received 
will  retain  the  $1,000  pending  the  litigation. 

There  would  not  seem  to  be  any  object  in  the  purchaser 
further  attending  the  litigation,  and  his  costs  may  be  di- 
rected to  abide  the  result  of  the  litigation,  i.e.,  to  be  paid  by 
the  party  failing  upon  the  issue  to  be  tried — as  to  Lea's 
interest  in  the  land. 

Costs  in  cause  as  between  plaintiff  and  Lea. 
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Hon.  Mb.  Justice  Suthekland  in  Ches.   Mae.  14th,  1912. 

HEX  V.  O'CONNOR. 

3  O.  W.  N. 

Intoipicating  Liquor — Selling  without  Licence — Offence  Charged  — 
Amended  to  Taking  Order  for — Justices  Conviction — Applictftion 
to  Quash — Proof  of  Local  Option  By4ai€ — New  Offence  Charged 
after  SO  Days — Liquor  License  Act,  ss.  95,  104' 

The  defendant  was  originally  charged  with  selling  liquor  with- 
out a  license  on  27th  November,  1911,  which  was  amended  at  the 
hearing  to  "did  on  2nd  November,  1911  canvass  for  or  receive  an 
order  for  liquor." 

Sutherland,  X,  quashed  defendant's  conviction,  holding  that 
the  two  sections  95  and  104  of  the  Liquor  License  Act  must  be  read 
together,  and  that  the  above  amendments,  made  to  the  information 
on  8th  January,  1912,  substituting  a  different  charge  on  a  different 
date  more  than  30  days  after  the  alleged  commission  of  such  different 
and  substituted  offence,  were  not  properly  made  as  they  were  made 
too  late. 

4n  application  to  quash  a  conviction  made  on  the  13th 
January,  1912,  by  three  Justices  of  the  Peace,  for  taking 
an  order  for  liquor  contrary  to  the  Liquor  License  Act,  and 
fining  him  $100  and  costs. 

J.  Haverson,  K.C.,  for  the  defendant's  motion. 
J.  R.  Cartwright,  K.C.,  for  the  Crown,  contra. 

Hon.  Mb.  Justice  Sutherland: — The  charge  as  origin- 
ally laid  in  the  information  on  the  27th  December,  1911, 
was  that  the  accused  did  on  the  27th  November,  1911,  ''sell 
liquor  without  the  required  license.''  After  one  adjoi^rn- 
ment  the  case  came  on  for  final  hearing  and  disposition  on 
the  8th  January,  1912.  On  that  date  the  information  was 
amended  so  as  to  read  that  the  accused  did  on  the  2nd  day 
of  December,  1911,  canvass  for  or  receive  an  order  for 
liquor.'* 

Three  objections  were  taken  to  the  conviction: — 
First.  That  as  made  it  did  not  state  that  the  offence  was 
committed  in  a  township  in  which  a  by-law  had  been  passed 
under  sec.  141,  of  the  Liquor  License  Act.  It  appears  that 
the  conviction  when  originally  made  and  signed  by  the 
magistrates  did  not  mention  this  fact.  It  also  appears  by  a 
memorandum  attached  to  the  papers  returned  to  the  Court 
by  the  convicting  magistrates  as  the  record  in  the  matter, 
that  *'Mr.  Clay  admits  that  the  local  option  by-law  is  in 
force  in  said  tovmship.'*     Mr.   Clay  was  counsel  for  the 
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accused  at  the  trial.  Mr.  Cartwright,  the  Deputy  Attorney- 
General,  had  the  conviction  sent  back,  and  thereupon  the 
magistrates  appear  to  have  added  the  following  vrords: — 

*^Such  township  being  one  in  which  there  was  at  the 
time  a  by-law  in  force  passed  under  sec.  141  of  the  said 
Act,  prohibiting  the  sale  of  liquor  by  retail  therein.'' 

Under  these  circumstances  and  with  the  admission  of 
counsel  aforesaid,  I  think  the  amendment  was  justified,  and 
if  necessary,  it  could  now  be  amended  in  the  way  it  was. 

The  second  objection  was  that  sec.  19  of  the  Act  to  amend 
the  Liquor  License  Laws,  6  Edw.  VII.,  ch.  47,  under  which 
the  amended  information  was  framed,  as  amended  by  the 
Act  to  amend  the  Liquor  Licence  Act,  9  Edw.  YII.,  ch.  82, 
sec.  39,  does  not  apply  to  a  case  such  as  this.  The  facts 
appear  to  be  as  follows.  The  accused  is  a  telegraph  operator 
at  the  village  of  Harrow.  One,  Perry  Lipps,  having  been 
told  that  he  might  be  able  to  get  some  liquor  through  the 
accused,  went  to  him  and  asked  him  if  he  had  any  liquor 
there.  He  was  told  by  the  accused  that  he  had  not,  but  that 
he  could  telegraph  up  and  get  a  bottle.  A  telgram  was  sent 
in  the  presence  of  Lipps  by  the  accused  for  a  bottle  of  Im- 
perial whiskey,  and  it  came  down  from  Walkerville  to  Har- 
row by  train,  whereupon  Lipps  paid  O'Connor  $1.25  for  it 
and  received  the  bottle  from  him.  Lipps  says  that  he  went 
to  the  station  to  get  O'Connor  to  telegraph  for  the  bottle 
of  liquor  for  him  and  intrusted  him  with  the  money  to  send 
for  it,  and  that  the  bottle  came  down  addressed  to  him,  Lipps, 
and  he  took  it  away.  He  did  not  know  the  name  of  the 
liquor  merchant  who  supplied  the  bottle  of  whiskey,  except 
from  the  shipping  bill.  I  am  inclined  to  think  that  apon  this 
evidence  and  apart  from  any  disposition  of  this  case  on  the 
further  objection  to  the  conviction,  with  which  I  will  deal 
later,  that  it  could  be  sustained.  The  liquor  was  got  through 
O'Connor,  who  was  active  in  the  matter.  Lipps  did  not  know 
to  whom  to  send.  It  does  not  appear  upon  the  face  of  the 
proceedings  that  the  telegram  was  sent  in  Lipps'  name. 
An  affidavit  is  filed  by  the  accused's  solicitor  in  which  the 
following  statements  appear :  "  1  acted  for  the  defendant 
and  on  his  cross-examination  I  procured  from  the  Canad- 
ian Pacific  Railway  Company's  office  the  telegraph  message 
which  the  witness  Perry  Lipps  said  was  sent  for  him  and 
which  the  witness  asknowledged.  I  asked  to  put  it  in  as  an 
exhibit,  but  it  was  refused  by  the  Justices.     Hereunto  an- 
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nexed,  marked  Exhibit  ^*  A./'  is  the  telegram  referred  to. 
No  reference  to  t|^e  same  appears  in  the  proceedings  before 
the  Justices."  The  telegram  is  made  an  exhibit  to  said  affi- 
davit and  reads  as  follows:  "Harrow,  12,  2,  1911.  C.  J. 
Stogell,  Walkerville,  Ontario.  Please  send  me  bottle  Imper- 
ial Whiskey  first  train.  Perry  Lipps.^'  Counsel  for  the 
Crown  objected  to  the  admission  of  this  affidavit,  but  even 
if  it  were  admitted,  I  do  not  think  it  carries  the  case  much 
farther.  O'Connor  assumed  to  hand  over  the  bottle  and 
take  the  pay  for  the  liquor  under  the  circumstances  in  ques- 
tion. I  think  he  acted  in  the  matter  more  than  in  the  mere 
capacity  of  a  telegraph  operator.  If  Lipps  had  come  there 
and  without  discussion  had  Written  out  the  telgram  himself 
and  handed  it  to  the  operator  that  might  be  a  different  mat- 
ter. I  think  the  evidence  sufficient  to  warrant  the  Justices 
in  the  conplusion  that  O'Connor  did  receive  an  order  and 
place  it  with  Stogell. 

But  a  third  objection  was  taken  to  the  conviction  on  the 
ground  that  when  the  amendment  to  the  information  was 
made  on  the  8th  day  of  January,  1912,  it  was  too  late.  Sec- 
tion 95  of  the  Liquor  License  Act  provides  that  "All  in- 
formations or  complaints  for  the  prosecution  of  any  offence 
against  any  of  the  provisions  of  this  Act  shall  be  laid  or 
made  in  writing  (within  30  days  after  the  commission  of 
the  offence  or  after  the  cause  of  action  arose  and  not  after- 
wards)," etc. 

In  this  case  the  information  was  first  laid  on  the  27t)i 
December  for  an  alleged  violation  of  the  Act  on  the  27th 
November,  1911.  The  information  was  then  amended  on 
the  8th  January,  1912,  and  a  different  and  substituted  charge 
laid  for  an  alleged  violation  of  the  Act  on  the  2nd  December, 
1911.  Section  104  provides  as  follows :  "  At  any  time  before 
judgment  the  Justice,  Justices,  or  Police  Magistrate  may 
amend  or  alter  any  information  and  may  substitute  for  the 
offence  charged  therein  any  other  offence  against  the  pro- 
visions of  this  Act,  but  if  it  appears  that  the  defendant  has 
been  prejudiced  by  such  amendment  the  said  Justice,  Justices 
or  Police  Magistrate  shall  thereupon  adjourn  the  hearing 
of  the  case  to  some  future  day  unless  the  defendant  waives 
such  adjournment." 

The  contention  of  the  accused  upon  this  application  is 
that  sec.  104  did  not  empower  the  Justices  to  amend  the 
information  in  such  a  way  as  to  substitute  a  different  offence 
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for  the  one  originally  charged  unless  it  were  done  within  30 
days  from  the  date  of  the  commission  of  the  offence,  and 
in  any  event  not  so  as  to  enable  a  different  offence  to  be 
charged  on  a  different  and  later  date  more  than  30  days 
before  said  amendment  was  made.  Here  the  amendment 
made  on  the  8th  January,  1912,  was  long  after  30  days  from 
the  time  when  the  original  offence  was  said  to  have  been 
committed,  viz.,  on  the  27th  NTovember,  1911.  It  goes 
further  and  states  that  the  substituted  offence  was  com- 
mitted on  a  later  date,  more  than  30  days  before  said  amend- 
ment was  made.  There  is  no  doubt  that  the  offence  sub- 
stituted by  the  amendment  is  a  different  offence  from  that 
originally  charged  in  the  information. 

Under  these  circumstances  had  the  magistrates  power 
after  the  30  days  to  make  the  amendment  in  question  ?  In  the 
case  of  Rex  v.  Ayer  (1908),  17  0.  L.  B.  509,  it  was  held 
that  where  upon  the  hearing  of  complaints  upon  two  informa- 
tions for  breach  of  section  78  of  the  Liquor  License  Act  as 
amended  by  5  Edw.  VIT.,  ch.  30,  sec.  1,  in  selling  liquor  to 
minors,  the  Justices  amended  by  inserting  in  the  informa- 
tion the  necessary  allegation  that  the  parties  to  whom  the 
liquor  was  sold  were  "apparently  or  to  the  knowledge,  of 
the  defendants  under  the  age  of  21  years"  that  under  sec. 
104  of  the  Act,  the  Justices  had  power  to  amend  notwith- 
standing that  30  days  had  elapsed  from  the  date  of  the  com- 
mission of  the  offence  charged. 

The  head-note  contains  the  query:  "Whether  in  view  of 
sec.  96,  this  would  have  been  permissible  if  the  amendments 
had  substituted  other  and  different  offences  for  those  charged 
in  the  informations?''  At  p.  512,  Meredith,  C.J.,  who  de- 
livered the  judgment  for  the  Divisional  Court,  is  reported  as 
follows:  "The  other  power  conferred  by  sec.  104  of  sub- 
stituting for  the  offence  charged  in  the  information,  any 
other  offence  against  the  provisions  of  the  Act  indicates 
clearly,  I  think,  that  the  altering  or  amending  of  a  defective 
information  by  remedying  the  defect  in  it  was  not  thought 
or  intended  to  be  treated  as  a  substitution  of  another  offence 
for  the  offence  charged.  In  other  words,  that  though  it 
may  be  that  sec.  95  would  prevent  the  substitution  of  another 
offence  by  an  amendment  made  after  30  days  from  the  time 
of  its  commission,  as  to  which  I  express  no  opinion,  there  is 
no  such  bar  to  the  amendment  of  a  defective  information  by 
the  adding  to  it  of  some  statement  necessary  to  constitute 
the  offence  which  it  did  not  contain." 
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The  Court  of  Appeal  of  Manitoba  in  a  case  of  Rex  v. 
Guertin  (1909),  19  Man.  L.  R.  33,  held  a3  follows:  ''An 
information  under  sec.  168  of  the  Liquor  License  Act,  R.  S. 
M.  1902,  ch.  101,  for  furnishing  liquor  to  an  interdict,  dis- 
closes no  offence  unless  it  alleges  that  the  defendant  had 
knowledge  of  the  interdiction,  and  it  becomes  a  new  informa- 
tion if  amended  by  introducing  such  allegation.  If  such 
amendment  is  not  made  within  thirty  days  from  the  date  of 
the  offence,  the  magistrate  has  no  jurisdiction  to  proceed 
on  the  amended  information,  and  a  conviction  based  upon 
it  will  be  quashed  on  proceedings  by  certiorari/* 

These  two  judgments  are  not  in  accord.  In  Rex  v.  Ayer 
the  effect  of  the  amendment  allowed  was  as  stated  in  the 
judgment  of  Meredith,  C.  J.,  at  p.  512,  "  merely  to  add  words 
necessary  to  describe  the  offence  intended  to  be  charged  in 
the  informations  which  were  insuflSciently  because  incom- 
pletely described  in  them."  See  also  Reg.  v.  Hawthorne 
(1899),  2  Can.  C.  C.  468. 

I  think  the  two  sections  of  the  Act  must  be  read  together 
and  doing  so  have  coiAe  to  tlie  conclusion  that  the  amend- 
ments made  to  the  information  in  the  present  case  on  the 
8th  January,  1912,  substituting  a  different  charge  on  a 
different  date  more  than  30  days  after  the  alleged  commis- 
sion of  such  different  and  substituted  offence,  were  not  prop- 
erly made.  I  think  they  were  made  too  late.  The  original 
charge  was  apparently  abandoned  and  the  substituted  charge 
laid  too  late  under  the  statute.  The  motion  will,  therefore, 
be  allowed  with  costs. 

The  usual  order  will  go  for  the  protection  of  the 
magistrates. 


BAIDER  V.  MAHON. 

3  O.  W.  N.  848. 

Principal  and  Agent — Agent's  Commisaion  on  Sale  of  Hotel — yote 
given  in  Part  Payment  of  Purchase  Money — Agent  to  get  Com- 
mission out  of  Note — Renewals — Notice  of  Agent's  Interest  in 
Note. 

Divisional  Court  affirmed  judgment  of  Middleton,  J..  20  O. 
W.  R,  549. 

4 

An  appeal  by  the  defendants  the  Josi  Qatti  Company 
from  a  judgment  of  Hon.  Mr.  Justice  Middleton,  20  0.  W. 
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It  was  now  alleged  that  Adelia  was  not  the  grand- 
daughter of  the  deceased  hut  only  of  his  wife  and  that  the 
testator  spoke  of  her  as  his  granddaughter  only  to  please 
the  grandmother. 

A.  G.  F.  Lawrence,  for  the  A.  0.  XT.  W. 
F.  Aylesworth,  for  John  Riddell. 
T.  N.  Phelan,  for  Adelia  Pray. 

Cartwright,  K.C.  Master: — It  is  clear  there  must  be 
an  issue  to  be  tried  at  next  sittings  at  Cayuga  or  some  other 
convenient  place.  In  this  John  Eiddell  will  be  plaintiflE  and 
Adelia  Pray  defendant — ^the  issue  being  simply  if  she  is  a 
granddaughter  or  not  of  deceased. 

As  she  was  always  so  called  by  him  I  think  the  onus  to 
disprove  this  is  on  John  Biddell  who  must  shew  her  real 
ancestry.  Under  the  authority  of  Knicherbocker  v.  Webster, 
17  P.  E.  189,  and  cases  cited,  Mr.  Pray  though  resident  out 
of  the  jurisdiction  cannot  be  required  to  give  security  for 
costs.  See  Rhodes  v.  Dawson,  16  Q.  B.  D.  548,  cited  and 
approved  in  the  Knickerbocker  Case  supra. 

This  emphasises  the  distinction  to  be  made  according  as 
an  interpleader  issue  arises  out  of  a  sheriff's  application  or 
as  in  the  present  case. 


Hon.  Mr.  Justice  Middleton.  March  19th,  1912. 

TREMBLAY  v.  PIGEON  EIVER  LUMBER  CO. 

3  O.  W.  N.  894. 

Timber — Contract  for  Sorting— Apportionment  of  Expenses — Evidence 
—  Damages  —  Costs  —  Keference — Report  —  Appeal — Scale  of 
Costs. 

MmDLETON,  J.  allowed  plaintiffs  appeal  to  extent  of  increasing 
amount  awarded  to  the  sum  of  $712.13  and  dismissed  defendant's 
appeal. 

Judgment  for  plaintiff  for  $712.13,  with  costs  of  action,  includ- 
ing motion  for  judgment  on  further  directions,  and  costs  of  both 
appeals  on  County  Court  scale  and  one-half  the  costs  of  reference  in 
County  Court  with  no  set-off  of  costs. 

An  appeal  by  the  defendants  and  cross-appeal  by  the 
plaintiff  from  a  report  of  the  Master  at  Port  Arthur. 
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C.  A.  Moss^  for  the  fle&ndantB. 

W.  A.  Dowler,  K.C.,  for  the  plaintiff. 

Hon.  Mr.  Justice  Middleton: — Tremblay,  contem- 
plating the  making  of  a  contract  with  the  owners  of  a 
quantity  of  ties  upon  the  Kam  river,  for  their  sorting  and 
loading,  entered  into  a  verbal  agreement  with  the  defendant 
company — ^who  owned  the  logs  and  pulpwood  with  which  the 
ties  were  mixed — that  the  ties  should  be  sorted  at  the  de- 
fendants' sorting  jack  in  the  river  and  that  the  expense  of 
sorting  should  be  borne  in  proportion  to  the  quantity  of 
timber  sorted.  This  agreement  was  not  in  writing,  and  is 
very  vague  in  its  terms,  as  there  is  no  standard  by  which  the 
expense  of  handling  the  different  kinds  of  timber  can  be 
ascertained-  The  Master  has  found  that  in  the  result  the 
expense  shall  be  shared  equally;  and  upon  the  argument  it 
was  practically  conceded  that  this  finding  could  not  be  in- 
terfered with. 

Shortly  after  the  making  of  the  agreement  a  freshet 
swept  the  mingled  mass  down  the  river,  and  carried  away 
the  booms  of  the  sorting-jack.  The  sorting-jack  was  after- 
wards replaced,  and  all  the  timber  that  then  remained  above 
it  passed  through  it  and  was  duly  sorted.  The  timber  be- 
low the  replaced  jack  was  saved,  and  boomed  near  the  load- 
ing-jack. The  plaintiff  sorted  out  of  this  the  ties  for  which 
he  was  responsible,  leaving  the  logs  and  pulpwood  mixed. 
He  claims  some  remuneration  for  this.  The  Master  has  dis- 
allowed this  claim,  and  I  think  rightly  so,  for  these  reasons. 

The  sorting  that  was  contemplated  by  the  agreement  was 
in  the  first  place  a  sorting  at  the  sorting-jack ;  and  secondly, 
the  sorting  down  at  the  loadings-jack  was  not  effectual,  be- 
cause all  that  was  done  was  to  remove  the  ties,  leaving  the 
logs  and  pulpwood  yet  to  be  handled. 

Each  party  makes  claim  against  the  other  for  damages 
for  delay.  No  doubt  there  was  some  delay,  and  I  think  it 
may  fairly  be  said  that  delay  is  properly  to  be  attributed  to 
each  of  the  parties;  but  I  do  not  think  that  the  evidence  is 
sufficient  in  either  case  to  found  a  claim  for  damages. 

The  agreement  for  the  joint  operation  of  the  sorting 
jack  was  adequately  met  by  its  operation,  subject  to  all  the 
contingencies  which  invariably  arise  in  connection  with  an 
operation  of  that  kind.  Tremblay  was  a  man  of  some  ex- 
perience, perhaps  not  of  the  highest  degree  of  efficiency,  but 
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he  was  no  doubt  known  to  the  defendants  when  the  agreement 
was  made;  and  in  order  that  any  claim  for  damages  eould 
be  sustained  in  the  case  of  a  joint  undertaking  such  as  this, 
I  think  the  evidence  must  go  far  beyond  what  I  find  here. 

Upon  the  argument  it  was  admitted  that  of  the  total  time 
spent  upon  the  work — ^say  ninety-one  working  days — about 
ten  days  were  idle  days,  owing  to  circumstances  for  which  the 
defendants  were  in  no  way  responsible. 

The  case  then  resolves  itself  into  the  comparatively  simple 
one  of  apportioning  the  cost  of  the  operation  of  the  sorting 
jack.  The  plaintiff  had  five  men  outside  of  the  cook,  and  he 
had  also  two  men  engaged  upon  the  boom.  The  defendants 
had  one  man  at  the  sorting-jack,  in  addition  to  a  checker, 
whose  functions  seems  to  have  been  to  count  the  logs  passed 
and  does  not  fall  within  the  expense  to  be  di\'ided.  To 
equalize,  this  means  that  the  defendants  ought  to  pay  the 
plaintiff  the  wages  of  three  men  for  eighty  days  and  their 
board  for  an  additional  fourteen  Sundays. 

I  take  the  Master^s  figures  for  the  wages,  $2.25  per  day, 
plus  75  cents  for  board.  This  would  make  a  total  of  $720, 
and  for  the  board  on  the  Sundays  a  further  sum  of  $31.50, 
or  $751.50  in  all.  In  this  computation  I  disallow  anything 
for  the  cook,  because  to  allow  it  would  be  duplicating  the 
charge  for  board. 

This  result  corresponds  fairly  with  the  plaintiff's  own 
estimate  of  his  claim  upon  this  head,  which  he  places  at 
$735;  and  I,  therefore,  prefer  his  figure  as  being  probably 
more  accurate. 

The  defendant^  should  also  be  allowed  half  of  the  sum 
paid  for  the  replacing  of  the  sorting-jaclc.  The  Master 
makes  this  $45.25;  one-half  being  $22.62.  Deducting  this 
from  the  $735  will  leave  $712.13. 

I  think  the  plaintiff^s  appeal  should  be  allowed  to  the  ex- 
tent of  increasing  the  amount  awarded  to  this  sum,  and  that 
the  defendants'  appeal  should  be  dismissed. 

In  the  elucidation  of  this  comparatively  simple  matter 
one  is  shocked  to  find  that  the  evidence  upon  the  reference 
extended  over  many  days  and  that  the  report  of  the  evi- 
dence covejs  230  pages.  Much  of  this  time  was  absolutely 
wasted,  if  one  may  judge  from  the  chaotic  condition  of  the 
evidence,  by  reason  of  the  failure  to  conduct  the  reference  in 
an  orderly  way.  No  steps  were  taken  to  define  the  issues  to 
be  tried;  and  I  fear  the  result  of  the  litigation  will  be  that 
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the  amount  of  the  plaintiff^s  claim  must  be  much  depleted 
by  the  way  in  which  his  case  was  presented.  The  action 
could  have  been  brought  in  the  District  Court,  as  the  plain- 
tijff's  claim  is  under  $800.  At  the  same  time,  the  defendant 
is  not  free  from  blame,  because  its  counterclaim  is  not  only 
without  foundation,  but  grossly  exaggerated. 

As  near  an  approach  to  justice  as  I  can  arrive  at  is  that 
there  shall  be  judgment  for  the  plaintiff  for  the  amount 
found  in  his  favour,  with  the  costs  of  the  action,  including 
the  motion  for  judgment  on  further  directions  and  the  costs 
of  both  appeals  upon  the  County  Court  scale,  and  that  he 
should  have  one-half  of  the  costs  of  the  reference,  also  upon 
the  Countv  Court  scale,  and  that  there  should  be  no  set-off 
of  costs. 


Hon.  Mr.  Justice  Sutherland.  March  19th,  1912. 

Ee  MILLIGAN  SETTLED  ESTATES. 

3  O.  W.  N.  895. 

Estates — Settled  ^Estates  Act — Order  under  Granted — AuthoHzing 
Sale  of  Lands—Terms— $28M0— $2,000  Cash  to  he  Paid  into 
Court  —  Mortgage  for  $26,000  to  Accountant  of  Supreme 
Court  of  Judicature — Both  Subject  to  Trusts  in  WiU — Agent* s 
Commission  on  Sale  and  Costs  out  of  Estate. 

Motion  by  Mary  A.  Campton,  a  daughter  of  Frederick 
Milligan,  for  sanction  of  Court  to  a  proposed  sale  of  part 
of  the  estate  settled  by  the  said  Frederick  Milligan. 

Hamilton  Cassels,  K.C.,  for  the  petitioner. 
F.  W.  Harcourt,  K.C.,  for  the  infants. 

Hon.  Mr.  Justice  Sutherland  : — A  clear  case  seems  to 
be  made  out  for  a  sale  to  the  proposed  purchaser  of  the  real 
estate  in  question  at  the  price  of  $28,000  upon  the  terms 
set  forth  in  his  written  offer  to  purchase. 

I,  therefore,  make  an  order  as  asked  granting  the  prayer 
of  the  petitioner  to  that  end  and  authorizing  such  sale. 

Following  the  usual  practice  the  deposit  of  $200  and  the 
further  cash  payment  of  $2,800  on  account  of  principal 
moneys  to  be  made  upon  completion  of  the  sale,  will  be  paid 
into  Court  to  the  credit  of  this  matter  and  subject  to  the 
trusts  under  the  said  will,  and  the  mortgage  for  the  bal- 


702  TiiE  ONTARIO  WEEKLY  REPORTER.        [yoL.  21 

ance  of  the  purchase-money  in  the  terms  of  the  offer  be  made 
to  the  accountant  of  the  Supreme  Court  also  subject  thereto. 
The  agent's  charge  for  commission  on  the  sale  as  mentioned 
in  said  offer  to  purchase  and  the  costs  of  the  petitioner  and 
Official  Guardian  will  be  paid  out  of  the  corpus. 


Master  in  Chambers.  March  14th,  1912. 

Hon.  Mr.  Justice  Middleton.  April  6th,  1912. 

macdonald  v.  sovereign  bank. 

3  O.  W.  N.  849. 

Evidence — Foreign  Commission  —  Application  for — Affidavit  on  In- 
formation and  Belief — Not  Admissible  under  Con.  Rule  518  — 
Testimony  Sought  Unnecessary — Admission. 

MABTER-iN-CnAiiBEB8,  dismissed  motion  with  costs. 

Middleton,  J.,  held,  that  the  action  should  be  allowed  to  proceed 
to  trial  without  this  evidence;  the  plaintiff  undertaking,  in  addition 
to  what  he  had  already  undertaken,  that  if  in  the  opinion  of  the 
trial  Judge,  when  the  facts  came  to  be  developed  •  before  him  in  evi- 
dence, the  witness  can  give  any  testimony  that  will  be  of  any 
assistance  whatever,  the  defendants  will  be  at  liberty  then  to  have  a 
commission  for  the  purpose  of  taking  his  evidence,  so  that  it  may  be 
put  in  before  judgment  is  given.  If  this  course  is  productive  of  any 
additional  expenses  at  the  trial,  the  trial  Judge  would  have  ample 
jurisdiction  to  deal  with  it.  Subject  to  these  variations  the  order  was 
affirmed.  Costs  in  the  cause  unless  otherwise  ordered  by  the  trial 
Judge. 

An  appeal  by  tlie  defendant  from  ^u  order  of  the  Master 
in  Chambers,  refusing  to  issue  a  commission  to  Los  Angeles 
to  take  the  evidence  of  A.  E.  Webb. 

The  action  was  for  a  declaration  that  plaintiff  was  not 
the  owner  of  70 V^  shares  of  the  stock  of  the  defendant  bank 
standing  in  his  name,  alleging  that  the  bank  was  and  always 
was  the  real  owner  of  same. 

The  statement  of  defence  denied  the  plaintiff's  allega- 
tions and  set  up  that  the  shares  in  question  were  all  duly 
transferred  to  plaintiff  by  the  previous  holders.  The  mat- 
ter had  been  thoroughly  elucidated  in  the  cognate  action  of 
Siaveri  v.  McMillan. 

The  defendant  moved  for  a  commission  to  Los  Angeles 
in  California  to  take  the  evidence  of  one  A.  E.  Webb,  a 
broker,  formerly  doing  business  in  Toronto,  and  whose  name 
appeared  in  the  evidence  in  Siaveri  v.  McMillan,  a  case  now 
on  its  way  to  the  Privy  Council. 
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W.  J.  Boland,  for  the  defendants^  motion. 
Q.  H.  Kilmer,  K.C.,  for  the  plaintiflE,  contra. 

Cahtweight,  K.C.,  Mastek  (14th  March,  1912): — 
There  is  no  intimation  of  what  Webb  is  expected  to  prove. 

The  only  affidavit  in  support  of  the  motion  is  one  by  de- 
fendant's solicitor  in  which  he  says  of  A.  E.  Webb:  "Who 
I  am  informed  and  believe  purchased  the  stock  which  is  the 
subject  of  the  action  for  Randolph  Macdonald  the  father  of 
the  plaintiff,  etc.'' 

No  grounds  of  such  information  and  belief  are  given 
and  the  affidavit  is^  therefore,  not  strictly  admissible.  '  See 
Rule  518 — ^which  is  more  honoured  in  the  breach  than  in 
the  observance. 

But  waiving  that  objection  a  very  full  affidavit  is  filed  in 
reply  by  plaintiffs  solicitor  setting  out  the  whole  transac- 
tion as  given  in  the  appendix  in  the  McMillan  Case  and 
shewing  that  the  shares  in  question  had  passed  into  the  name 
of  the  plaintiff  before  Webb  appeared  in  this  connection. 

The  whole  onus  is  on  the  plaintiff  and  he  is  willing  to 
admit  that  none  of  the  shares  the  subject-matter  of  this 
action  were  transferred  from  A.  E.  Webb  &  Co.  to  the  plain- 
tiff or  to  any  of  his  alleged  predecessors  in  title  of  the  shares 
now  in  question. 

This,  I  think,  renders  it  unnecessary  to  issue  the  commis- 
sion— ^and  according  to  the  judgment  of  the  Divisional  Court 
in  Hawes  Gibson  v.  Hawes,  20  0.  W.  R.  517;  3  0.  W.  N.  312 
— it  should,  therefore,  not  be  granted — and  the  motion  wiB 
be  dismissed  with  costs  in  the  cause  to  the  plaintiff. 

From  above  judgment  defendants  appealed  to  Hon.  Mr. 
Justice  Middleton  in  Chambers. 

W.  J.  Boland,  for  the  defendants,  appellant. 

G.  H.  Kilmer,  K.C.,  for  the  plaintiff,  respondent. 

Hon.  Mr.  Justice  Middleton: — The  learned  Master 
refused  the  order  upon  an  admission  by  the  plaintiff  that 
none  of  the  shares  forming  the  subject-matter  of  this  action 
were  transferred  from  A.  E.  Webb  Company  to  the  plaintiff 
or  to  any  of  his  alleged  predecessors  in  title.  After  hearing 
counsel  for  both  parties  and  considering  the  material,  I  am 
not  quite  clear  that  this  admission  is  wide  enough  to  protect 
the  defendants.  I  am,  however,  convinced  that  it  is  extremely 
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unlikely  that  Webb  will  be  able  to  give  any  evidence  which 
will  in  any  way  be  material  to  the  matters  in  question  to 
the  action ;  and  the  plaintiflf^s  counsel  has  expressed  his  readi- 
ness to  submit  to  any  terms  that  may  be  deemed  proper  to 
protect  the  defendants  if  this  view  is  erroneous.  The  case  is 
one  to  be  tried  without  a  jury,  and  no  inconvenience  can 
be  occasioned  by  the  adoption  of  the  course  that  I  suggested 
upon  the  argument,  namely,  that  the  action  be  allowed  to 
proceed  to  trial  without  this  evidence;  the  plaintiff  under- 
taking, in  addition  to  what  he  had  already  undertaken,  that 
if  in  the  opinion  of  the  trial  Judge,  when  the  facts  come  to 
be  developed  before  him  in  evidence,  Webb  can  give  any  testi- 
mony that  will  be  of  any  assistance  whatever,  the  defendants 
will  be  at  liberty  then  to  have  a  commission  for  the  pur- 
pose of  taking  his  evidence,  so  that  it  may  be  put  in  before 
judgment  is  given. 

It  appears  to  me  on  the  evidence  given  in  Stavert  v.  Mac- 
Jdillan,  that  there  can  be  no  diflBculty  in  tracing  the  shares 
held  by  the  plaintiff,  and  that  at  the  trial  it  will  be  found  that 
this  commission  will  be  quite  useless.  If  the  course  sug- 
gested is  productive  of  any  additional  expense  at  the  trial, 
the  trial  Judge  will  have  ample  jurisdiction  to  deal  with  it. 
Subject  to  these  variations,  the  order  will  be  affirmed;  co^ts 
to  be  in  the  cause  unless  otherwise  directed  by  the  trial 
Judge.  I  make  this  provision  as  to  costs,  because  at  the 
trial  it  may  appear  that  the  whole  application  was  mis- 
conceived, and  in  that  case  a  variation  of  this  order  may  be 
proper. 
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April  15th,  1912, 
CLABK  V.  LOFTUS. 

3  O.  W.  N.         ;        O.  L.  R. 

Insurance  —  Life  —  Friendly  Society  Benefit  Certificate — Change  of 

Beneficiary — Agreement  not  to  Change. 

CouBT  OF  Appeal  reversed  judgment  of  Divisional  Court,  19  O, 
W.  R.  606 ;  24  O.  L.  R.  174 ;  2  O.  W.  N.  1288,  declaring  defendant 
entitled  to  the  money  in  Court,  subject  to  repayment  to  plaintiffs  of 
amount  paid  by  them  for  rates  and  assessments  in  respect  to  the 
insurance  certificate.     Costs  to  defendant  throughout. 

Gabbow,  J.A.  (dissented),  being  in  favour  of  affirming  the  judg- 
ment of  Divisional  Court. 

An  appeal  by  the  defendant  Florence  D.  Loftus  from  a 
judgment  of  Divisional  Court,  19  0.  W.  E.  606;  U  0.  L.  B. 
174;  2  0.  W.  N".  1288,  affirming  a  judgment  of  Hon.  Mr. 
Justice  Middleton  at  trial. 

The  appeal  to  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee.  x 

G.  H.  Watson,  K.C.,  and  J.  T.  Loftus,  for  the  defendant, 
appellant. 

J.  B.  Clarke,  K.C.,  and  E.  J.  Hearn,  K.C.,  for  the  plain- 
tiffs, respondents. 

Hon.  Sib  Chas.  Moss,  C. J.O.  : — One  James  E.  Clark,  a 
member  of  the  Independent  Order  of  Foresters  and  the 
holder  of  an  endowment  certificate  issued  by  the  Order  and 
dated  the  6th  of  March,  1893,  for  the  sum  of  $3,000,  payable 
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as  in  the  certificate  set  forth,  died  on  the  16th  of  February, 

1910.     Thereupon  a  dispute  arose  between  the  parties  hereto 

as  to  the  right  to  receive  payment  from  the  Order  of  the 

$3,000.  in  question.     The  amount  less  expenses  was  paid 

into  Court  by  the  order.     Pursuant  to  an  order  of  Court 

these  proceedings  were  instituted  for  the  determination  of 

the  question  as  to  which  of  the  parties  was  entitled  to  the 

moneys  and  if  more  than  one  was  entitled,  the  proportions  t 

in  which  they  were  to  share. 

In  the  certificate  all  three  were  named  as  beneficiaries, 
but  by  an  instrument  signed  by  him  and  dated  the  29th  of 
November,  1909,  Clark  designated  the  defendant  Florence 
Loftus  as  the  sole  beneficiary  reserving  to  himself  the  right 
of  revocation  and  substitution  of  other  beneficiaries  in 
accordance  with  the  constitution  and  laws  pf  the  Order. 
This  instrument  remained  unrevoked  at  the  date  of  his 
death. 

The  question  for  trial  therefore  was  as  to  the  validity 
of  this  instrument.  It  was  not  admitted  by  the  plaintiffs 
but  at  the  trial  it  was  clearly  proved  that  the  signature 
attached  to  the  instrument  was  Clark's,  and  it  is  not  open 
to  question  that  as  executed  by  him  it  is  in  f©rm  and  sub- 
stance sufiicient  to  effect  the  desired  change  of  beneficiaries. 

But  the  paintiffs  alleged  that  at  the  time  he  signed  the 
instrument  Clark  was  in  such  a  mental  condition  as  to  be 
unable  to  comprehend  the  nature  of  the  instrument  or  the 
effect  of  what  he  was  doing  and  that  the  defendant  taking 
advantage  of  his  mental  condition  and  by  the  exercise  of 
fraud  and  undue  influence  induced  him  to  sign  the  instru- 
ment. They  further  alleged  that  even  if  competent  he  was 
precluded  from  altering  the  original  nomination  of  bene- 
ficiaries .  by  reason  of  an  agreement  between  him  and  the 
plaintiff  Jane  Clark  that  he  would  not  make  any  change  in 
the  beneficiaries. 

The  learned  trial  Judge  held  the  instrument  of  the  29th 
of  November,  1909,  to  be  invalid  and  ineffective  but  chiefly 
on  his  view  as  to  Clark's  mental  condition  when  he  signed  it 
and  as  to  the  duty  which  he  considered  was  cast  upon  the 
defendant  of  satisfying  the  Court  that  Clark  properly  under- 
stood and  appreciated  the  effect  of  his  act.  He  also  ex- 
pressed the  opinion  that  an  agreement  was  in  fact  made 
between  Clark  and  the  plaintiff  Jane  Clark  but  in  view  of 
the  amendments  made  to  sections  151  and  160  of  the  On- 
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tario  Insurance  Act  he  rested  his  judgment  principally  upon 
the  other  branches  of  the  case.  In  the  Divisional  Court 
the  judgment  was  affirmed  upon  the  latter  grounds.  Mr. 
Justice  Clutfe  by  whom  the  principal  judgment  was  de- 
livered held  that  in  view  of  the  amendments,  eflfeet  could 
not  be  given  to  tli^  agreement.  The  Chief  Justice  of  the 
Common  Pleas  reserved  his  opinion  as  to  the  effect  of  the 
amendment.  Mr,  Justice  Teetzel  agreed  in  the  result.  So 
far,  therefore,  as  expressed,  opinions  are  concerned  it  may 
be  taken  that  while  it  has  been  found  that  there  was  an 
agreement  in  fact,  it  could  not  avail  to  preclude  Clark  from 
making  the  change  of  beneficiaries.  As  I  have  reached  the 
conclusion  that  an  agreement  in  fact  has  not  been  proved 
it  is  not  necessary  to  consider  the  effect  of  the  statute  as 
amended.  As  to  what  is  said  to  have  taken  place  between 
Clark  and  the  plaintiff  Jane  Clark  on  this  point  there  is  no 
conflict  of  testimony,  the  proof  resting  upon  what  was  de- 
posed to  by  the  two  plaintiff's  taken  in  the  light  of  subse- 
quent conduct  and  events.  Upon  the  testimony  I  am  with 
deference  of  the  opinion  that  no  agreement  is  shewn.  I 
think  that  at  the  time  in  the  year  1900  when  it  said  the 
agreement  was  come  to  there  was  no  bargaining  and  no  in- 
tention to  bargain  about  the  matter.  It  happened  that 
Clark  through  losses  in  his  business  and  inability  owing  to 
poor  health  to  earn  any  considerable  income  concluded  that 
he  was  unable  to  keep  up  the  payments  called  for  by  the 
certificate.  The  matter  appears  to  have  come  up  in  con- 
versation between  him  and  the  plaintiff  Jane  Clark  who  had 
separate  means.  In  her  testimony  in  chief  she  thus  stated 
what  took  place:  "Q.  When  he  failed  in  business  did  he 
Tsay  anything  to  you  about  this  insurance?  A.  Yes,  he  came 
and  told  me  that  it  was  to  my  benefit  and  to  the  benefit  of 
the  children  to  keep  that  policy  up.  Q.  What  else  did  he 
Fay?  A.  He  said  that  we  were — as  we  were  beneficiaries 
,  for  value?  Q.  He  said  that  you  were  to  pay  the  usual 
assessments?  A.  Yes.  Q.  And  if  you  did  not  what  would 
happen?  A.  He  said  it  would  be  a  loss  to  me  and  to  the 
children.  Q.  How  would  it  be  a  loss  to  you  and  the  chil- 
dren? A.  Simply  because  I  was  paying  on  it  and  of  course 
he  paid  he  had  no  means  to  pay  it.  ...  Q.  Then  he 
said  it  was  for  the  benefit  of  you  and  the  children  ?  A.  Yes. 
Q.  What  children?  A.  We  never  made  any  difference  be- 
tween Florrie  and  my  own.     We  were  all  very  agreeable. 
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Q.  You  were  to  pay  the  usual  assessments  for  the  benefit  of 
yourself  and  the  children?  A.  Yes.  Q^  Did  you'  pay  the 
dues  and  assessments  after  that?  A.  I  did/^  On  cross- 
examination  she  was  asked  "  Q.  What  happened  in  relation 
to  the  insurance?  A.  Well,  he  had  no  money  to  pay  on  it 
and  I  paid  it.  Q.  That  was  all?  A.  Yes  I  paid  it.  Q. 
Was  there  anything  said?  A.  Yes,  he  told  me  it  was  a 
benefit  for  me  and  my  children  to  keep  that  policy  paid,  and 
I  did  so  out  of  my  own  means.  .  .  .  Q.  But  he  did  not 
make  an  agreement  with  you  or  anything  of  that  kind?  A. 
Yes,  he  told  me  that  me  and  my  daughters  were  beneficiaries 
and  that  it  was  to  my  benefit  to  keep  the  policy  paid  up  and 
for  the  benefit  of  the  children.  His  Lordship:  Q.  Yourself 
included?  A.  Yes.  Mr.  Loftus:  Q.  Why  didn't  you  state 
that  before?  A.  This  is  the  first  time  I  have  had  anything 
to  do  with  anything  like  this.  That's  right  and  Mrs.  Loftus 
knows  it.  .  .  .  Q.  That  is  all  that  was  said?  A.  That 
is  all;  he  said  it  was  to  our  benefit." 

The  testimony  of  the  other  plaintiff  though  varying 
slightly  in  terms  does  not  carry  the  matter  further.  It  is 
true  that  in  answer  to  the  question  "Was  there  anything 
said  about  it?"  she  answered  "Yes,  my  father  told  my 
mother  in  my  presence  that  he  had  no  means  since  he  failed 
and  that  it  was  to  her  benefit,  my  sisters  and  my  own  to  pay 
that  insurance,  and  as  he  had  no  monev  to  do  it  that  she 
should  do  so  out  of  her  own  money  and  that  she  should  be 
benefited  by  it  hereafter  and  that  it  would  be  hers."  But  in 
her  answer  to  the  next  question  she  shews  that  it  was  not 
her  understanding  that  it  was  to  be  her  mother's  any  more 
than  any  of  the  others.  Asked  "  Were  you  to  ^<^\  any  benefit 
of  it?"  She  answered  "Yes.  the  understanding  was  that 
we  were  to  share  and  share  alike."  T^ow  making  all  proper 
allowance  for  the  suggested  inexperience  as  a  witness  of  the 
plaintiff  Jane  Clark  which  may  be  considefed  as  very  fairly 
offset  by  the  assistance  rendered  by  her  counsel  in  the  form 
of  leading  questions  I  am  unable  to  find  in  this  testimony 
the  ingredients  of  an  agreement  such  as  has  been  found. 
Clark  stated  what  was  very  probably  true  that  he  was 
unable  to  pay  and  said  what  was  obviously  true  that  it 
would  be  to  the  benefit  of  the  beneficiaries  to  keep  the  certi- 
ficate on  foot.  He  put  it  before  his  wife  as  a  matter  for  her 
consideration  but  he  made  no  request  that  she  should  pay 
or  any  stipulation  as  to  what  he  would  do  or  would  not  do 
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if  she  continued  the  payments.  That  matter  was  never 
considered  or  discussed  by  them.  She  was  left  free  to  act 
on  his  suggestion  or  advice  or  not  at  her  pleasure.  Whether 
as  a  matter  of  fact  some  of  his  means  were  not  employed 
in  making  some  of  the  subsequent  payments  is  by  no  means 
clear.  It  is  shewn  that  he  turned  over  his  earnings  to  his 
wife  and  there  was  a  common  fund.  As  shewing  that  she 
knew  that  she  was  not  bound  to  continue  the  payments  her-  * 
self  she  admits  that  she  made  application  to  the  defendant 
to  contribute.  Payments  were  continued  to  be  made  by  or 
through  hej:  up  to  the  30th  September,  1908,  when  she 
ceased  making  them — and  but  for  the  subsequent  payments 
being  continued  by  the  defendant  the  certificate  would  in 
all  probability  have  lapsed.  So  far  as  the  plaintiffs  were 
concerned  they  had  abandoned  all  intention  or  desire  to 
keep  it  on  foot  any  longer. 

The  element  of  agreement  should,  I  think,  be  entirely 
eliminated  from  the  case. 

Upon  the  other  branches  I  am  also  unable  to  agree  to 
the  conclusions  reached  by  the  trial  Judge  and  the  Divi- 
sional Court. 

These  conclusions  appear  to  me  to  be  based  upon  a  mis- 
apprehension as  to  the  duties  and*  obligations  of  the  de- 
fendant under  the  circumstances  disclosed  by  the  testimony 
and  as  to  the  onus  of  proof  at  the  trial.  No  doubt  the 
burden  may  shift  from  time  to  time  during  the  progress  of 
the  trial  and  it  may  be  assumed  that  in  the  course  of  this 
trial  the  onus  varied  from  time  to  time  as  in  other  cases. 
The  question  is  upon  whom  was  it  resting,  having  regard  to 
the  testimony  given,  at  the  time  when  the  evidence  closed. 

It  having — as  before  mentioned — ^been  shewn  beyond 
question  that  the  instrument  impeached  was  signed  by  Clark 
it  is  scarcely  necessary  to  say  that  the  onus  of  shewing  that 
it  was  for  some  reason  or  reasons  invalid  and  ineffectual  was 
cast  upon  the  plaintiffs. 

Clark  had  the  right  by  law  to  change  the  nomination  of 
beneficiaries  within  the  scope  of  the  certificate  and  in  order 
to  avoid  his  act  it  was  incumbent  upon  those  impeaching  its 
effect  to  shew  mental  incapacity  unfitting  him  to  execute 
the  'instrument  with  knowledge  and  appreciation  of  its 
effect  or  that  he  was  induced  to  execute  it  through  fraud  or 
undue  influence,  or  that  the  defendant  in  whose  favour  the 
nomination  was  made  stood  in  a  fiduciary  relationship  to-"" 
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wards  her  father,  that  issthat  she  occupied  such  a  position 
of  trust  and  confidence  in  regard  to  him  as  to  necessarily 
>ad  to  the  conclusion  that  she  possessed  a  controlling  in- 
fluence over  his  mind  and  actions.  If  the  latter  cape  were 
established  then  the  onus  might  be  cast  upon  her  to  support 
the  transaction  and  the  question  whether  she  had  satisfac- 
torily shewn  all  that  was  required  would  arise,  but  only  in 
that  case. 

It  was  not  alleged  nor  was  it  proved  or  found  that  the 
defendant  stood  in  a  fiduciary  position  towards  her  father. 
She  was  his  daughter,  but  she  was  neither  his  trustee,  guar- 
dian nor  agent.  Three  is  no  evidence  that  at  any  time  dur- 
ing his  life  had  he  reposed  any  special  trust  or  confidence  in 
her.  There  existed  between  them  nothing  but  the  natural 
affection  of  father  and  daughter;  no  relationship  that  called 
upon  the  daughter  to  justify  or  explain  her, father's  action. 
Assuming  capacity  and  the  absence  of  fraud  or*  undue  in* 
fluence  the  act  was  one  within  his  rights  however  unreason- 
able or  unjust  towards  others  it  may  appear. 

Apart  from  agreement  with  which  I  have  already  dealt 
Clark  was  in  no  manner  a  trustee  of  the  certificate  or  for 
any  of  the  parties  named  as  beneficiaries;  and  his  act  is 
binding  and  conclusive  unless  the  plaintiffs  have  proved  a 
case  of  mental  incapacity  or  fraud  or  undue  influence. 

I  have  given  careful  attention  to  the  evidence  as  well  as 
to  the  adverse  comments  of  the  learned  trial  Judge  upon  the 
testimony  of  some  of  the  witnesses  and  after  making  every 
allowance  for  the  advantage  which  is  necessarily  enjoyed  by 
the  trial  Judge  from  having  seen  the  witnesses  and  noticed' 
their  demeanour  I  am  unable  to  adopt  the  conclusions  ar- 
rived at.  It  may  be  that  if  I  shared  the  views  of  the  Courts 
below  as  to  the  burden  of  proof  I  should  not  disagree  with 
their  findings.  But  if,  as  appears  to  me,  it  lay  upon  the 
r»laintiffs  to  prove  their  case,  then  I  think  they  failed  to 
discharge  the  onus. 

It  has  been  said  more  than  once  that  it  is  a  fallacv  to 
suppose  that  the  affirmative  is  proved  because  the  witness 
for  the  negative  is  not  wholly  and  entirely  to  be  believed. 
The  affirmative  must  be  proved  and  to  say  that  a  witness  for 
the  negative  is  not  wholly  to  be  believed  i«  in  no  sense  of 
the  word  to  prove  the  affirmative:  NobeVs  Explosives  Co.  v. 
Jones  (1881),  17  Ch.  D.  p.  721,  at  739, 
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The  learned  trial  Judge  was  disposed  to  deal  with  the 
question  of  capacity  as  upon  the  same  footing  as  if  the  act 
was  a  testamentary  act.  As  the  instrument  was  intended  to 
take  effect  in  Clark^s  lifetime  it  was  probably  more  in  the 
nature  of,  though  not  in  all  respects  similar  to,  a  gift  inter 
vivos.  It  differed  from  the  latter  in  that  it  was  not  abso* 
lute  in  effect,  because  of  the  reservation  of  a  power  of  revo- 
cation. 

But  however  regarded  the  evidence  fails  in  my  judgment 
to  establish  a  want  of  capacity  to  understand  the  nature  of 
the  transaction  or  to  appreciate  its  effect.  Clark  was  no 
doubt  in  poor  health,  and  had  been  so  from  the  time  when 
he  suffered  from  an  attack  of  paralyiiis  in  January,  1909. 
According  to  the  testimony  of  the  plaintiff  Jane  Clark  he 
was  then  in  the  hospital  for  about  three  weeks  after  which 
he  returned  honfe.  In  April  he  was  sufficiently  recovered  to 
go  and  visit  an  old  friend  the  witness  Crompton  at  his  farm 
near  St.  Catharines  where  he  remained  until  some  time  in 
June,  a  period  of  about  8  weeks.  He  appears  to  have  been 
considered  _  as  of  sufficiently  good  health  and  capacity  to 
take  care  of  himself  to  be  allowed  by  the  plaintiffs  to  make 
the  journey  each  way  unattended.  The  evidence  fails  to 
shew  any  material  failure  in  health  or  mind  between  his 
return  in  June  and  the  signing  of  the  instrument  on  the 
29th  of  November.  He  appears  to  have  suffered  pains  in  his 
head  produced  by  a  blow  from  a  trap  door  in  his  factory 
falling  upon  him  and  which  induced  the  first  paralytic  con- 
dition. But  he  went  about  the  streets  conversing  with  his 
neighbours  and  calling  upon  his  daughter  the  defendant 
without  it  occurring  to  anyone  that  he  should  be  attended. 
The  trivial  incidents  related  by  the  plaintiffs  as  indicating 
mental  weakness  are  wholly  insuflBcient  to  establish  want  of 
capacity,  or  inability  to  understand  what  he  was  doing  when 
he  signed  the  instrument.  It  was  a  single  and  simple  trans- 
action in  connection  with  a  certificate  with  the  purport  and 
effect  of  which  he  was  quite  familiar  for  he  had  considered 
and  discussed  it  on  more  than  one  occasion.  His  signature 
appended  to  the  instrument  compares  quite  favourably  with 
that  appended  to  the  agreement  concerning  the  additional 
rates  made  with  the  order  in  September,  1908,  and  presents 
every  appearance  of  having  been  written  by  one  quite  cap- 
able of  controlling  his  faculties.  And  it  is  to  be  noted  that 
the  learned  trial  Judge  says  that  he  is  not  satisfied  that 
Clark  had  not  testamentary  capacity. 
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•  Beyond  vagiie  suspicion  there  is  really  no  evidence  of 
fraud  or  undue  influence  such  as  is  required  to  be  shewn  in 
order  to  invalidate  such  an  act  as  that  here  impeached.  It 
is  important  to  bear  in  mind  that  there  was  no  secrecy  about 
th^  matter;  no  retaining  the  instrument  so  as  to  prevent 
scrutiny  and  enquiry.  It  was  sent  on  to  the  order  immedi- 
ately and  the  plaintiflfs  were  afforded  opportunities  not  only 
of  seeing  the  instrument,  but  Clark  was  shewn  to  have 
visited  the  plaintiffs,  from  time  to  time  afterwards  and  they 
had  every  opportunity  of  ascertaining  whether  or  not  any 
improper  suggestions  had  been  made  to  him  or  his  mind 
otherwise  unduly  influenced.  But  beyond  endeavouring  to 
induce  the  order  to  refrain  from  recognising  the  instrument 
nothing  was  done  or  attempted. 

The  defendant  had  paid  the  arrears  due  in  respect  of 
the  certificate  after  the  plaintiffs  had  abandoned  making 
payments  and  she  kept  it  on  foot  from  that  time  onwards. 
Otherwise  it  would  have  lapsed  and  have  been  of  no  benefit 
to  anybody.  Having  done  so,  there  was  no  reason  why  her 
father  should  not  if  he  chose  put  her  in  the  position  of  sole 
beneficiary.  In  doing  so  he  was  not  bestowing  upon  her  an 
extravagant  sum  and  he  may  very  justly  have  considered 
that  his  wife  having  considerable  property  of  her  own  and 
having  ^hewn  no  disposition  to  keep  the  certificate  on  foot 
his  daughter  by  his  first  marriage  through  whose  payments 
it  had  been  kept  on  foot  might  without  unfairness  receive 
the  full  benefit  of  it. 

I  would  allow  the  appeal  and  declare  the  defendant 
entitled  to  the  moneys  in  Court  subject,  however,  to  repay- 
ment to  the  plaintiff  Jane  Clark  of  the  sums  paid  by  her 
in  respect  of  dues  and  assessments  as  offered  and  agreed  to 
by  defendants'  counsel. 

As  to  the  costs;  the  defendant  is  entitled  to  her  general 
costs  of  the  interpleader  proceedings,  of  the  issue  and  of 
the  appeal  to  the  Divisional  Court  and  to  this  Court. 

Hon.  Mr.  Justice  Maclaren:— I  agree. 

Hon.  Mr.  Justice  Garrow  (dissenting) : — Appeal  by 
the  defendant  from  the  judgment  of  a  Divisional  Court  af- 
firming the  judgment  of  Middleton,  J.,  in  favour  of  the  plain- 
tiffs upon  the  trial  of  an  issue  between  the  parties  as  to  the 
ownership  of  certain  money  in  Court,  the  proceeds  of  a  policy 
on  the  life  of  the  late  James  E.  Clark. 
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James  E.  Clark  was  the  husl^and  of  the  plaintiff  Jane 
Clark,  his  second  wife,  and  the  father  of  the  plaintiff  May 
Clark.  He  was  also  the  father  of  the  defendant  hy  his 
former  wife. 

The  policy  dated  March  6th,  1893,  was  in  the  fbrm  of 
an  endowment  certificate  issued  by  the  Independent  Order 
of  Foresters,  and  the  beneficiaries  i;herein  named  were  the 
plaintiffs   and  the  defendant  in  equal  shares. 

In  the  month  of  January,  1909,  James  E.  Clark  had  a 
severe  stroke  of  paralysis  from  which  he  never  completely 
recovered.  Up  to  the  month  of  November,  1909,  he  resided 
with  his  wife  and  children  other  than  the  defendant  in  a 
house  owned  by  his  wife,  but  on  the  22nd  of  that  month  he 
left  his  home  and  went  to  reside  with  the  defendant,  where 
he  remained  until  his  death  on  the  16th  of  February,  1910. 
After  the  stroke  he  had  been  in  the  habit  of  going  frequently 
to  the  defendant's  house.  Two  days  before  he  went  finally 
to  reside  with  her  he  informed  her  of  his  intention  to  leave 
home. 

In  her  evidence  the  defendant  said:  "About  the  20th  of 
November,  my  father  came  to  me  and  he  was  crying;  he 
started  CTying  and  said  they  had  another  quarrel  over  home 
with  Mrs.  Clark  and  that  he  was  not  going  to  stand  her 
nonsense  any  longer,  that  if  I  could  not  take  and  do  any- 
thing for  him  he  would  go  into  some  Home,  and  it  was 
then  we  first  spoke  about  his  coming  to  live  witli  me.  He  came 
two  days  after  that." 

On  the  day  that  the  deceased  came  to  live  with  the  de- 
fendant, steps  were  taken  to  alter  the  apportionment  of 
benefit  under  the  policy  by  giving  it  all  to  the  defendant, 
and  a  written  document  to  that  effect  was  prepared  and 
executed  by  the  deceased  and  sent  to  the  insurers,  but  had 
not  been  assented  to  by  them  in  his  lifetime.  The  defend- 
ant says,  the  suggestion  came  first  from  the  deceased,  but 
even  on  her  own  shewing  she  seems  to  have  had  no  compunc- 
tion in  accepting  the  change,  and  even  in  assisting  her  father 
to  bring  it  about. 

There  had,  as  the  plaintiffs  contend,  been  an  agreement 
between  the  deceased  and  the  plaintiff  Jane  Clark,  made 
several  years  before  his  death,  that  if  she  would  keep  up  the 
payments  of  premiums  on  the  policy  the  deceased  would  not 
change  the  apportionment.  And  in  pursuance  of  this  ar- 
rangement the  plaintiff  and  her  daughter  May  had  made  a 
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defendant  concerning  the  transaction,  and  it  is  not  even  pre- 
tended that  there  was  independent  advice. 

Under  these  circumstances  the  transaction  in  question  is 
one  which  in  my  opinion  cannot  be  supported,  and  the  ap- 
peal should  be  dismissed  with  costs. 

Hox.  Mr.  Justice  Meredith: — The  dominating  factor 
in  the  conclusions  reached  in  this  case  hitherto  was  that 
which  was  considered  great  unfairness  in  the  result  of  the 
transaction  which  is  in  question  in  this  action:  had  that  re- 
sult been  the  opposite  of  that  which  it  was,  that  is  had  it 
changed  the  beneficiaries  from  the  one  only  to  the  threeV  no 
on  can  doubt  that  it  would  have  been  unhesitatingly  and 
firmly  upheld.  It  was  its  want  of  "righteousness'*  that 
caused  its  downfall. 

Mr.  Justice  Clute  seems  to  me  to  have  put  that  very 
plainly,  for  himself  and  as  to  the  trial  Judge:  After  quot- 
ing the  oft  quoted  words  expressed  by  Lord  Hatherley  in 
the  case  of  Fulton  v.  Andrews,  L.  B.  7  E.  &  I.  App.  447,  at 
p.  472 : — *^  But  there  is  a  further  onus — ^upon  those  who  take 
for  their  own  benefit,  after  being  instrumental  in  preparing 
or  obtaining  a  will.  They  have  thrown  upon  them  the  onus 
of  shewing  the  righteousness  of  the  transaction ;"  he  goes  on 
to  say : — "  The  rule  appears  to  me  to  be  applicable  to  a  case 
of  this  kind  which  closely  resembles  a  will;  so  far -from  the 
evidence  removing  the  suspicious  nature  of  the  transaction 
and  shewing  the  same  to  be  a  righteous  transaction,  quite  the 
reverse  is  the  case.  The  learned  trial  Judge  largely  dis- 
credited the  evidence  of  the  defence,  and  considered  the 
transaction  a  most  unrighteous  one." 

So  that  two  things  seem  to  me  to  be  evident: — (1)  that 
there  has  been  a  grave  misunderstanding  of  the  meaning 
which  Ijord  Hatherley  intended  to  convey  by  the  word  right- 
eousness; and  (2)  that  this  case  is  not  at  all  like  that  with 
which  he  was  dealing,  on  such  cases  as  Barry  v.  Butler,  7 
Moo.  P.  C.  480,  or  Tyrrell  v.  Painton,  [1894]  Pro.  151. 

''  Bighteousness,''  as  applied  to  proof  in  such  cases,  means 
no  more  than  that  the  document  propounded  is  really  the 
will  of  the  testator,  that  it  is  the  duty  of  those,  asking  the 
Court  to  pronounce  in  favour  of  the  will,  to  prove  affirma- 
tively that  the  testator  knew  and  approved  of  its  contents  :^  to 
import  into  the  word  any  such  meaning  as  that  it  must  be 
proved  that  the  will  is  a  fair  or  just  one,  or  such  as  a  rea- 
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sonable  man  ought  to  make  is,  of  course,  entirely  wrong;  a 
testator  may  be  as  unreasonable,  unjust,  or  capricious  as  he 
pleases,  without  the  Court  having  any  power  to  control  him ; 
the  character  of  the  will  may,  of  course,  afford  evidence 
upon  the  question  whether  the  paper  propounded  is  really 
the  testator's  will;  but  some  care  must  be  taken  to  fairly 
treat  such  things  only  as  evidence ;  that  we  do  not  make  them 
an  excuse  for  finding  against  the  validity  of  the  will  really 
because  we  do  not  approve  of  its  contents.  The  man  or  wo- 
man who  makes  a  will  is,  it  may  be,  the  only  one  who  knows 
what  is  just  and  fair,  and,  in  the  absence  of  such  knowledge 
as  he  or  she  could  impart,  one  should  be  very  careful  of 
condemning  his  dispositions  of  his  property. 

On  the  other  point  it  is  not  necessary  to  do  more  than 
point  out  that  this  is  not  the  case  of  a  controversy  arising 
for  the  first  time  after  a  testator's  death  in  propounding  a 
writing. as  his  last  will  and  testament:  the  controversy  arose 
in  his  lifetime  and  was  carried  on  for  some  time  before  his 
death,  and  before  his  second  stroke  of  paralysis,  and  carried 
on  by  him  on  the  one  side,  seeking  registration  of  his  change 
of  beneficiaries,  and  the  respondents  on  the  other  side  oppos- 
ing it,  in  the  offices  of  the  friendly  society  whose  certificate 
of  insurance  is  the  subject-matter  of  this  litigation.  If  there 
had  been  any  real  doubt  of  man's  knowledge  and  approval 
of  the  change  he  had  made,  or  of  his  capacity  to  make  it,  or 
that  he  had  duly  signed  the  writing,  all  that  could  at  once 
have  been  set  at  rest,  by  asking  him,  but  that  was  not  done, 
nor  was  any  attempt,  on  the  part  of  the  respondents,  made 
to  investigate  it;  they  knew  that  it  had  been  done,  and  that 
they  could  not  undo  it. 

The  learned  trial  Judge  said,  among  other  things  in  which 
I  am  quite  unable  to  agree  with  him,  that  "  the  law  calls  upon 
the  "person  who  so  takes  to  explain  the  circumstances  in 
such  a  way  as  to  remove  all  shadow  of  suspicion  from  the 
mind  of  the  Judge  who  is  called  to  pass  upon  the  case." 
The  rule  is  simply  this: — ^th'e  onus  shifts;  presumption  of 
knowledge  and  approval  of  the  contents  of  the  will,  from 
proof  of  its  due  execution  by  a  competent  testator,  to  whom 
the  will  was  read  over,  or  who  has  read  it,  is  displaced; 
actual  knowledge  and  approval  must  be  proved  by  those  who 
take  a  benefit  under  it,  and  who  have  been  instrumental  in 
making  it;  the  conscience  of  the  Court  must  be  satisfied,, 
that  is  all. 
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Again  I  am  quite  unable  to  agree  with  him  in  these  ob- 
servations also  contained  in  the  reasons  for  his  judgment : — 
"The  situation  was  one  which,  more  than  any  other  situa- 
tion one  can  think  of,  called  for  the  exercise  of  great  pre- 
caution, r  think  it  called  for  Mr.  Clark  receiving  advice 
from  an  absolutely  disinterested  and  independent  solicitor." 
It  was  but  a  single  transaction  of  a  very  ordinary  and  simple 
character;  the  man  had  become  dissatisfied  with  his  home, 
and  desired  to  change  it,  to  go  and  live  with  the  only  child 
of  his  first  wife.  He  may,  or  may  not,  have  had  real  cause 
for  that  desire,  that  in  itself  is  not  material,  he  had,  as  I 
have  said,  a  right  to  be  capricious,  he  had  a  right  to  do  just 
as  he  pleased  with  his  own.  His  conduct  was  not  unique, 
it  was  not  even  extremely  uncommon;  as  one  grows  old  the 
impressions  of  earlier  days  are  more  vivid  and  attractive  than 
those  of  later  days,  and  one  is  apt  to  become  exacting  and 
more  readily  dissatisfied ;  and  there  is  at  least  this  to  be  said 
in  extenuation  of  this  conduct  of  the  man  who  is  not  here 
to  justify  himself,  that  no  great  efforts,  if  indeed  any 
efforts,  were  made  to  dissuade  him  from  going  away  or  to 
induce  him  to  remain  or  return.  He  had  got  to  that  age  and 
condition  of  health  that  he  was  no  doubt  more  or  less  a 
burden  to  those  with  whom  he  lived,  and  there  can  be  littie 
if  any  doubt  that,  rightly  or  wrongly,  he  was  impressed 
with  the  idea  that  his  wife  thought  so.  I  am  quite  unable 
to  perceive  anything  so  complicated  or  extraordinary  in  the 
circumstance^  as  to  require  the  services  of  any  solicitor,  or 
what  there  was  in  the  simple  and  single  transaction  that  any 
layman  could  not  quite  comprehend.  The  man  knew  his 
wife  and  two  children  were  to  share  equally  in  the  money 
payable  under  the  certificate  upon  his  death — if  not  changed ; 
he  knew  that  he  wanted  to  change  that  so  that  one  daughter 
should  have  all,  and  that  all  that  was  needed  to  effect  the 
change,  could  be  readily  accomplished  through  the  officers  of 
his  "lodge.*'  He  knew  also  that  his  wife  had  property  of 
her  own  of  considerably  greater  value  than  this  certificate; 
and  that  he  had  no  other  property  which  could  go  to  the  child 
of  his  first  wife. 

The  learned  Judge  was  also  emphatic  in  the  opinion  that 
he  ought  to  have  been  advised  that  he  was  receding  from  a 
binding  bargain  made  with  his  wife,  that  the  beneficiaries 
of  the  certificate  should  not  be  changed.  In  that  I  am  quite 
unable  to  agree  because   (1)  no  such  agreement  is  proved, 
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and  (2)  if  there  had  been,  there  would  be  no  object  in  advie- 
,  ing  him  not  to  do  a  thing  he  had  no  power  to  do.  If  there 
were  no  binding  agreement,  it  was  no  part  of  a  solicitor's  duty 
to  advise  him  on  the  moral  aspect  of  his  conduct;  a  solicitor 
has  enough  to  do  in  keeping  his  client  right  in  law. 

That  there  was  no  such  agreement  in  fact  seems  to  me  to 
be  plain  enough.  Notwithstanding  the  controversy  which 
arose  fully  and  sharply  in  the  man's  lifetime  there  was  no 
assertion  of  any  such  contract.  In  the  first  statutory  declara- 
tion of  the  wife,  in  her  opposition  to  the  charge  being  made 
in  the  society's  records,  she  made  no  sort  of  assertion  of  any 
such  agreement.  In  a  supplementary  declaration  made  eight 
days  afterwards  for  the  sole  purpose  of  making  such  a  claim 
she  put  it  in  these  words : — 

"  1.  That  when  I  began  to  pay  the  assessments  on  the 
^  benefit  certificate  on  the  life  of  my  husband,  James  Clark, 
about  eight  years  ago,  as  set  forth  in  my  said  former  declara- 
tion, it  was  at  the  request  of  the  said  James  Clark  that  I 
did  so,  he  intimating  to  me  that  as  my  daughter.  May  Clark, 
and  myself  were  two  of  the  beneficiaries  named  in  the  said 
policy,  and  as  he  had  failed  in  business,  his  membership  in 
the  order,  and  the  benefit  certificate  would  have  to  lapse, 
unless  I  kept  the  assessments  paid,  and  many  times  after  that,, 
through  the  period  of  about  seven  years  that  I  kept  the 
assesments  paid  out  of  my  own  money,  he  frequently  spoke  to 
me,  encouraging  me  to  keep  the  assessments  paid,  and  I 
did  so  with  his  knowledge  and  on  the  understanding  that 
myself  and  my  daughter  May  were  to  be  beneficiaries  for 
value  in  the  said  benefit  certificate. 

'^2.  I  am  sure  that  my  husband  did  not  expect,  during 
that  period,  that  he  would  be  able  to  change  the  beneficiaries 
in  the  said  policy  from  myself  and  our  daughter,  May  Clark, 
without  my  ^  consent '  and  her  consent,  and  I  would  not  have 
paid  the  said  assessments  or  any  of  them,  but  for  the  fact 
Ihat  she  and  I  were  two  of  the  beneficiaries  named  in  the 
said  benefit  certificate.  And  I  now  claim,  as  the  fact  is, 
that  she  and  I  are  beneficiaries  for  value,  and  I  positively 
object  to  any  change  being  made  in  the  beneficiaries  as  they 
stand  in  the  said  benefit  certificate." 

Not  only  is  no  such  contract  proved,  but,  if  the  case 
had  been  tried  by  a  jury,  there  would  have  been  no  reason- 
able evidence  to  submit  to  them  in  support  of  any  claim  that 
there  was. 
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The  man  having  been  obliged  to  give  up  his  business  and 
his  earning  powers  being  greatly  impaired,  was  unable  to 
keep  up  the  periodical  payments  necessary  to  keep  the  certifi- 
cate in  force:  there  were  then,  practically,  but  two  things 
which  might  be  done,  either  abandon  it,  or  else  make  the 
payments  through  the  family  purse  to  which  his  wife, 
through  the  property  which  she  owned,  appears  to  haVe  been 
the  chief  contributor  from  that  time  on.  To  abandon  would 
have  been  foolish ;  to  keep  up  the  payments  in  that  way  was 
really  the  only  thing  to  be  done;  and  they  all  acted  accord- 
ingly, until  the  man  left  the  household  and  went  to  live  with 
his  oldest  child,  when  payment  out  of  the  household  purse 
ceased  and  payment  was  taken  up  by  Jhat  child. 

There  is  really  no  sort  of  evidence  of  any  kind  of  a  bind- 
ing agreement;  if  there  had  been,  the  wife  broke  it  when 
she  ceased  making  payments,  and  contradicted,  if  she  did  not 
break  it,  when  she,  long  before  that,  endeavoured  to  make  the 
oldest  child  contribute  towards  the  payments. 

There  could  have  been  no  contract  unless  the  wife  was 
bound  by  it;  and  how  was  she  in  any  sense  bound?  How 
could  she  have  been  compelled  by  anyone  to  make  the  pay- 
ments? Xor  was  it  suggested,  by  any  of  the  witnesses,  that 
tli^  husband  was  to  retain  any  separate  legal  right  to  an 
interest  in  the  certificates,  or  to  any  of  the  moneys  which 
might  become  payable  under  it ;  so  that  if  the  wife  had  taken 
over  the  insurance,  as  she  now  claims,  it  would  not  be  for 
value;  all  the  payments  which  she  made  would  be  voluntary 
and  for  her  own  benefit  only ;  but  that  was  not  the  character 
or  effect  of  the  dealings  between  them ;  it  was  merely  the  case, 
arid  the  not  uncommon  case,  of  keeping  up  the  payments 
out  of  the  family  purse,  as  I  have  said.  There  is  no  sugges- 
tion by  anyone  that  any  kind  of  provision  was  made  for  the 
possibility  of  the  benefits  of  the  certificate  becoming  avail- 
able in  the  man's  lifetime;  that  was  never  taken  into  con- 
sideration, as  it  must  have  been  if  the  parties  were  definitely 
contracting  in  regard  to  the  rights  to  accrue  under  the  certifi- 
cate. It  was  simply  the  common  case  of  the  family  taking 
up  the  burden  of  the  payments  when  the  head  of  the  house 
became  disabled  from  fully  meeting  them.  The  man  did  not 
cease  to  pay,  he  continued  to  pay  all  that  he  was  able  to  pay; 
his  earnings,  though  perhaps  little,  all  went  into  the  family 
purse.  No  attempt  was  made  to  procure  an  assignment  of 
the  certificate  or  of  any  rights  under  it,  nor  was  anything 
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of  the  sort  even  suggested,  as  it  doubtless  would  have  been 
if  the  man  were  to  be  precluded  of  all  his  rights  under  it. 
It  was  the  every  day  case  of  trusting  to  the  husband  and 
father  not  to  alter  his  will.  It  is  out  of  the  question  to 
speak  of  anyone  as  a  beneficiary  for  value  of  this  certificate ; 
such  a  contention  is  really  like  catching  at  a  straw  to  save 
oneself  from  drowning. 

But  if  anyone  had  been  meant  to  be  a  "beneficiary  for 
value ''  it  would  be  in  the  teeth  of  the  plainly  and  emphati- 
cally expressed  intention  of  the  legislature  that  no  one  can  be 
a  beneficiary  for  value  unless  expressly  so  designated  in  the 
certificate;  and  I  decline  to  attempt  to  dodge  that  enact- 
ment because  I  am  carrying  a  hard  case  which  tempts  me  to 
do  so.  If  the  man  had  lived  long  enough  to  become  dissat- 
isfied with  his  new  home  and  had  gone  back  to  his  old  one, 
and  had  again  changed  the  beneficiaries,  back  to  his  wife  and 
her  daughter,  a  thing  which  might  very  well  have  happened, 
I  can  hardly  think  the  other  daughter  would  be  held  to  be  a 
beneficiary  for  value,  although  she  took  on,  even,  a  former 
understanding  that  if  she  paid  the  premiums  the  benefits 
would  be  altogether  hers. 

There  is  no  finding  of  want  of  mental  capacity,  on  the 
part  of  the  man,  to  make  the  change  of  beneficiaries  in  ques- 
tion ;  really  the  contrary  has  hitherto  been  found,  and  rightly 
so.  The  man  was  no  doubt  much  impaired  in  physical  and 
mental  vigor;  it  may  be  that  he  was  not  either  physically  or 
mentally  capable  of  carrying  on  any  trade  or  business,  but 
many  a  one  may  be  so  incapable,  and  yet  capable  of  making 
a  will ;  and  in  this  case  there  was  unquestionable  mental  and 
physical  capacity  to  make,  and  thoroughly  understand,  the 
change  of  beneficiaries  which  he  did  make — there-  can  be 
no  doubt  he  knew  the  simple  fact  that  he  was  taking  from 
his  wife  and  his  daughter,  by  her,  one-third  each  of  the 
$3,000  so  paid  under  the  certificate,  and  giving  the  whole 
sum  to  his  only  child  by  a  former  wife,  a  thing  which,  wise  or 
unfair,  just  or  unjust,  he  was  determined  to  do;  and  there 
can  be  no  doubt  that  when  doing  it  he  knew  that  his  wife  had 
property  of  her  own,  and  that  her  son  and  daughter  were 
able  to  earn,  and  were  earning,  their  own  living;  he  knew  a 
vast  deal  more  than  we  can  on  the  subject  of  the  moral  right- 
eousness or  justness  of  his  act. 
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Nor  has  it  been  found  that  there  waa  any  undue  influence 
exercised  by  anyone  over  the  man  to  bring  about  the  change; 
indeed  it  seems  to  be  plain  that  the  intention  originated  in 
himself^  arising^  in  part^  at  all  events^  in  his  dissatisfaction^ 
'whether  reasonable  or  unreasonable^  with  his  own  home,  and 
in  his  desire  to  leave  it.  There  was  nothing  like  exclusion 
from  intercourse  with  his  wife  and  her  children  after  he  left 
the  household ;  he  was  indeed  a  frequent  visitor  there,  accord- 
ing to  the  wife's  testimony,  even  while  the  contest  over  the 
change  of  beneficiaries  was  being  waged  in  the  society: — 

"  Q.  You  say  he  went  to  Mrs.  Loftus'  in  November,  1908, 
had  he  been  at  your  house  after  that?  A.  Yes,  he  came  over 
next  morning,  and  came  over  every  other  day  for  a  week  or 
so,  while  he  was  able  to  go  out. 

Q.  Up  to  what  date?  A.  I  don*t  know,  but  I  know  he 
came  over  the  whole  time  he  was  there,  while  he  was  able  to 
go  but;  while  he  was  able  to  walk  from  Mrs.  Loftus',  he 
came  ov^r  to  see  me. 

Q.  He  was  able  until  after  New  Year's ;  was  he  over  after 

New  Year's  to  your  place?    A.  Well,  I  cannot  say  whether 

he  was  or  not;  he  was  over,  but  he  had  two  strokes  in  Mr^. 

.  Loftus'  house.    I  did  not  know  when  he  had  them.    I  was  not 

notified  of  them. 

Q.  Was  he  over  after  the  first  stroke?  A.  Yes,  after 
the  first  stroke  he  had  at  Mrs.  Loftus'. 

Q.  That  was  about  the  New  Year?  A.  Then  he  came 
over  after  that." 

After  the  inability  of  the  trial  Judge — though  so  strongly 
desirous  of  upsetting  the  transaction — ^to  find  undue  influ- 
ence; and  after  the  inability  of  the  Divisional  Court  to  do, 
it  would  be  an  extraordinary  thing  for  this  Court  to  do  so 
even  if  there  had  been  some  substantial  evidence  of  it,  and 
oven  if  the  persons  concerned  were  not  the  reputable  people 
the  evidence  shews  them  to  be. 

If  I  were  at  liberty  to  substitute  my  will  for  that  of  the 
dead  man  in  the  distribution  of  this  money  I  would  very 
willingly  cancel  the  later  "  designation,"  and  set  up  the 
earlier  one,  in  accordance  with  my  sense  of  what  would  be 
fairier  and  juster  in  the  dim  light  which  the  case  throws 
upon  the  knowledge  which  the  man  had,  and  upon  his  real 
and  full  reasons  for  acting  as  he  did ;  but  as  I  have  no  man- 
ner of  doubt  that  the  change  was  made  by  him  of  his  own 
free  will,  I  have  no  more  power  to  alter  it,  according  to  my 
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notions  of  moral  right  and  wrong,  than  he  if  living  would 
have  to  change  my  will. 

I  wonld  allow  the  appeal  and  give  eflEect  to  the  change; 
which  was  made  under  the  statute  and  so  is  not  controlled  by 
the  rules  of  the  society.  According  to  the  practice  of  this 
Court,  and  as  I  understand  the  consent  of  the  appellant  the 
money  paid  by  the  respondents  or  any  of  them  in  keeping 
the  certificate  in  force,  with  interest,  should  be  repaid  out  of 
the  fund  in  Court. 

I  have  not  gone  into  the  question,  dealt  with  by  Mr. 
Justice  Clute,  whether  any  such  rule  as  that  involved  in  the 
case  of  Andrews  v.  Fulton  is  applicable  to  such  a  case  as  this; 
that  is  not  necessary,  if  the  transaction  were  a  contract,  it 
would  not  apply,  if  it  were  a  gift  merely  some  such  rule 
might  very  well  be  applied,  for  after  all  it  comes  down  to 
this  simply:  Was  the  act,  mentally  and  physically,  really 
that  of  the  donor? 


court  op  appeal. 

April  15th,  1912. 

Be  TORONTO  &  TORONTO  Rw  CO. 

3  O.  W.  N. 

Street  Railways — Municipal  lAnea — Order  of  Ontario  Railtcay  and 
Municipal  Board — Ordering  Opposition  Street  Railway  Company 
to  Operate — Validity  of  Order, 

The  city  having  decided  to  build  a  street  railway  upon  St.  Clair 
avenue  and  Gerrard  street,  in  the  city  of  Toronto,  applied  to  the 
Ontario  Railway  and  Municipal  Board  for  an  order  of  the  Board 
directing  and  ordering  the  railway  company  to  afford  all  proper  and 
reasonable  facilities  for  the  receiving  and  forwarding  of  passenger 
traffic  upon  and  from  the  several  railways  belonging  to  the  Toronto 
Railway  Co.,  and  those  to  be  constructed  by  the  city,  and  providing 
for  the  return  of  cars,  motors  and  other  equipment  belonging  to 
either  the  city  or  the  railway  company  and  used  for  the  purposes  of 
receiving  or  farwarding  such  traffic,  so  as  to  afford  all  passengers  on 
tho  cars  of  the  municipal  system  passage  over  the  tracks  of  the  rail- 
way company  as  a  continuous  line  of  communication  and  without 
prejudice  or  disadvantage  in  any  respect  whatsoever. 

Ont.  Rw.  &  MuN.  Bd.  granted  the  order  as  asked. 

Court  of  Appeal  allowed  the  appeal  of  the  Toronto  Rw.  Co., 
and  set  aside  the  above  order  with  costs. 

An  appeal  by  the  Toronto  Rw.  Co.  from  an  order  of  the 
Ontario  Railway  and  Municipal  Board,  dated  24th  June, 
1911. 
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The  appeal  was  heard  by  Hon.  Sir  Charles  Moss^  C. 
J.O.,  Hon.  Mr.  Justice  Garrow,  Hon.  Mr.  Justice  Mac- 
LAREN,  Hon.  Mr.  Justice  Meredith,  and  Hon.  Mr.  Justice 
Magee. 

H.  S.  Osier,  K.C.,  for  the  Toronto  Rw.  Co.,  appellants. 

P.  H.  Drayton,  K.C.,  and  G.  A.  Urquhart  for  the  muni- 
cipality, respondents. 

Hon.  Sir  Charles  Moss,  C. J.O.  : — In  the  view  which  I 
take  of  the  question  raised  by  this  appeal  it  is  not  necessary 
t )  discuss  or  consider  at  length  many  of  the  arguments  which 
were  forcibly  presented  against  and  in  support  of  the  order 
appealed  from. 

As  a  practical  operative  order  it  works  no  substantial  ad- 
vantage to  the  city  and  it  imposes  no  real  disadvantage  upon 
the  company.  It  settles  nothing  of  a  practical  nature,  and 
as  a  declaratory  order  does  nothing  towards  making  effective 
the  provisions  of  sec.  67  of  the  Ontario  Railway  Act  as  be- 
tween the  parties  hereto. 

Whether  if  the  Board  had  the  power  to  issue  the  order  it 
rightly  exercised  it  is  a  question  with  which  we  have  no  con- 
cern. It  is  right  to  assume  that  when  its  power  to  deter- 
mine is  invoked  the  Board  will  not  undertake  to  determine 
without  having  first  informed  itself  of  all  the  existing  condi- 
tions, and  considered  whether  the  circumstances  shewn  make 
it  just  and  proper  to  put  the  provisions  of  the  section  into 
effect  as  between  the  street  railways  then  before  it. 

The  question  of  power  turns,  as  it  appears  to  me,  upon 
the  proper  view  to  be  taken  of  sub-sec.  (6)  of  sec  57  of  the 
Railway  Act,  read,  of  course,  in  connection  with  and  in 
the  light  of  the  other  portions  of  the  section. 

I  am  unable  to  satisfy  myself  that  in  this  case  the  cir- 
cumstances had  arisen  which,  upon  a  careful  study  of  the 
section,  T  think  must  occur  before  the  power  under  sub-sec. 
(6)  is  called  into  action. 

It  is,  of  course,  undeniable  that  primarily  the  provisions 
of  the  section  only  deal  with  steam  railways,  and  are  intended 
to  govern  the  regulation  and  interchange  of  traffic  between 
transportation  agencies  of  that  character.  And  it  is  also 
quite  plain  that  the  legislation  contemplates  existing  operat- 
ing companies  actually  engaged  in  carrying  traflSc,  which 
includes,  no  doubt,  passengers  as  well  as  goods.  Thus  sub- 
sec.  (1)  providing  for  agreements  between  companies  speaks 
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of  *'  traffic  passing  to  and  from  the  railways  or  the  com- 
panies," of  "  the  working  of  the  t»*afBc  over  the  said  rail- 
ways/' of  "the  division  and  apportionment  of  tolls,  rates, 
and  charges  in  respect  of  such  traflfic,''  and  of  "  the  appoint- 
ment of  a  joint  committee  or  committees  for  the  better  carry- 
ing into  effect  such  agreement."  So,  too,  sub-sec.  (2),  im- 
posing upon  a  company  an  obligation  to  afford  facilities  to 
other  companies,  speaks  of  "  the  receiving  and  forwarding 
and  delivering  of  traffic,''  of  "  the  return  of  carriage,  trucks, 
and  other  vehicles,"  of  a  company  "having  or  working  a 
railway  which  forms  part  of  a  continuous  line  of  railway,  or 
which  intersects  any  other  railway,"  of  the  duty  of  such  a 
company  to  "afford  all  due  and  reasonable  facilities  for  re- 
ceiving and  forwarding  by  the  one  of  such  railways  all  the 
traffic  arriving  by  the  other." 

Again,  sub-sec.  (3),  dealing  with  penalties,  speaks  of 
refusal  or  neglect  "  to  receive,  convey,  or  deliver  at  any  sta- 
tion or  depot  of  the  company  for  which  they  may  be  destined, 
any  passenger,  gpods  or  other  things  brought,  conveyed,  or 
delivered  over  or  along  tlie  railway  from  that  of  any  other 
company  intersecting  or  coming  near  to  such  first-mentioned 
railwav." 

All  these  point  plainly  and  unmistakably,  not  to  projected 
or  contemplated  railways,  but  to  railways  actively  engaged 
in  the  business  of  conveying  passengers  and  goods  upon  and 
over  their  lines.  It  is  only  when  they  are  found  in  that 
condition  that  they  can  be  usefully  rendered  available  for 
carrying  out  the  objects  aimed  at. 

Sub-section  (4)  brings  the  Board  into  requisition  where 
there  is  a  failure  or  inability  to  agree  as  to  the  regulation 
and  interchange  of  traffic  or  any  other  of  the  matters  provided 
for,  and  empowers  it  to  determine  upon  an  agreement  accord- 
ing to  the  terms  of  which  the  mutual  services  prescribed  by 
the  previous  portions  of  the  section  shall  be  performed  by  the 
parties  interested. 

_  _     • 

But  before  the  Board's  powers  can  come  into  play  it  must 
find,  and  be  prepared  to  deal  with,  a  case  of  (a)  at  least  two 
existing  operating  companies  engaged  in  receiving,  forward- 
ing and  delivering  traffic  with  railways  forming  parts  of  a 
continuous  line  or  intersecting  each  other  or  having  terminal 
stations  or  wharves  near  to  each  other;  in  fine,  operating 
and  carrying  on  the  business  of  transportation  of  passengers 
or  freight  or  both,  under  the  circumstances  detailed  in  the 
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preceding  portion  of  the  section^  and  (b)  inability  to  agree 
as  to  the  regulation  and  interchange  of  traffic  or  in  respect  to 
the  other  matters  provided  for. 

Now  is  there  anything  in  sub-sec.  (6)  to  shew  that  in  the 
case  of  street  railways  there  is  to  be  any  difierent  mode  of 
treating  the  matter? 

It  says  "this  section/'  that  is  the  preceding  provisions 
of  the  section,  "shall  apply  to  such  street  railways  as  may 
from  time  to  time  be  determined  by  the  Board/'  It  is  in- 
tended by  this  enactment  to  do  more  than  to  apply  the  pro- 
visions of  the  section  to  street  railways  which  the  Board  shall 
find  holding  towards  each  other,  relatively  at  least,  the  same 
position  as  steam  railways?  That  it  was  not  so  intended 
seems  to  be  manifest  from  the  language.  Under  sub-sec. 
(4)  the  powers  of  the  Board  only  arise  wherf  there  has  been 
inability  to  agree  upon  the  matters  there  specified.  And  these 
powers  are  confined  to  determining  in  respect  of  thes^  mat- 
ters. Sub-section  (6)  enables  the  Board  to  deal  with  street 
railways,  but  does  not  say  that  it  is  to  do  so  under  circum- 
stances different  from  those  under  which  they  deal  with 
steam  railways  by  virtue  of  sub-sec.  (4).  In  other  words, 
the  Board  when  it  finds  two  or  more  existing  operating  street 
railways  before  it  upon  application  made  by  one  or  more  of 
the  parties  interested,  is  to  determine  whether  as  regards 
the  street  railways  before  it,  there  is  a  case  proper  for  inter- 
vention under  sub-sec.  (4).  It  may  be  that  the  Board  should 
have  regard,  upon  such  an  application,  to  the  differences  in 
methods  of  transport  and  the  conduct  of  business  between  the 
two  systems,  but  there  does  not  appear  to  be  any  warrant 
for  such  a  wide  departure  from  the  manifest  object  and  scope 
of  the  section  as  to  adapt  it  to  a  case  where  there  are  not 
two  existing  and  operating  lines  before  the  Board  upon 
the  application. 

The  application  is  intended  to  result  in  something  prac- 
tical in  the  form  of  an  order  determining  the  terms  and 
conditions  upon  which  the  regulation  or  interchange  of  traflSc 
is  to  take  place.  There  is  no  indication  anywhere  that  the 
Board  is  to  deal  with  any  but  a  state  of  circumstances  out- 
lined in  sub-sec.    (4). 

For  these  reasons,  I  think,  that  under  the  then  existing 
circumstances  the  order  made  was  not  within  the  scope  of  the 
Board's  powers  under  sec.  67,  and  that  it  should  not  stand. 
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The  appeal  should  be  allowed,  with  the  usual  result  as 
to  costs. 

Hon.  Mr.  Justice  Garbow  and  Hon.  Mr.  Justice  Mac- 
laren: — ^We  agree. 

Hon.  Mr.  Justice  Meredith: — ^The  main  part  of  the 
respondent's  application  to  the  Board  makes  manifest  its 
premature  character;  it  is  in  these  words: — 

"The  applicant  hereby  makes  application  for  an  order 
of  the  Ontario  Eailway  and  Municipal  Board,  directing  and 
ordering  the  respondent  to  afford  all  proper  and  reasonable 
facilities  for  the  receiving  and  forwarding  of  passenger  traf- 
fic upon  and  from  the  several  railways  belonging  to  the  re- 
spondent, and  those  to  be  constructed  by  the  applicant  upon 
St.  Clair  avenue  and  Gerrard  street,  in  the  city  of  Toronto; 
and  providing  for  the  return  of  cars,  motors,  and  other 
equipment  belonging  to  either  the  applicant  or  the  respond- 
ent, and  used  for  the  purpose  of  receiving  or  forwarding  such 
traflSc,  so  as  to  afford  all  passengers  on  the  cars  of  the  muni- 
cipal system  passage  over  the  tracks  of  the  respondent  com- 
pany as  a  continuous  line  of  communication  without  unrea- 
sonable delay  and  without  the  prejudice  or  disadvantage  in 
any  respect  whatsoever,  and  so  that  no  obstruction  may  De 
offered  in  the  use  of  the  Toronto  Railway  system  and  lines  to 
be  laid  by  the  applicant  as  a  continuous  line  of  communica- 
tion, and  so  that  all  reasonable  accommodation  may  at  all 
times  be  mutually  afforded  by  and  to  the  said  applicant  and 
the  said  respondent.'^ 

To  an  ordinary  mind  it  must  seem  extraordinary,  at  the 
least,  for  anyone  to  apply  for  an  interchange  of  passenger 
traffic,  cars,  motors,  and  other  equipment,  not  only  without 
having  any  to  interchange,  but  without  having  even  a  railway 
to  run  them  over;  indeed  so  extraordinary  that,  although  the 
Board  was  plainly  anxious  to  aid  the  applicant  all  it  could, 
this  part  of  the  application  is  not  even  adverted  to  in  the 
formal  order  made  by  it  upon  the  application. 

The  earlier  provisions  of  the  enactment  in  question — The 
Eailway  Act,  sec.  57 — ^make  it  clear  to  me,  upon  their  face, 
that  they  relate  only  to  existing  railways.  The  agreement 
which  railway  companies  may  make  is  for  the  **  interchange 
of  traffic  passing  to  and  from  the  railways"  of  such  com- 
panies, evidently  existing  railways  capable  of  actually  mak- 
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ing  such  an  interchange;  and  in  practice  almost  necessarily 
so.  Then  every  railway  company  is  to  afford  reasonable 
facilities  to  any  other  railway  company  for  receiving,  forward- 
ing and  delivering  traflSc  upon  and  from  the  several  rail- 
ways belonging  to  or  worked  by  such  railway  companies  re- 
spectively; again  existing  railways  of  course.  And  then  a 
penalty  is  provided  for  refusal  or  neglect  to  forward  traffic, 
over,  necessarily,  an  existing  railway. 

All  this  seems  to  be  so  plain,  arid  so,  for  practical  pur- 
poses, necessary,  that  there  was  little,  if  any,  controversy 
over  it;  but  it  was  urged,  for  the  respondents,  that,  under 
Bub-sec.  (6)  of  the  sec.  57,  the  Board  had  power  to  determine 
that  that  section  should  apply  to  the  appellants'  railway ;  Mr. 
Drayton  seemed  to  take  refuge  in  this  last  ditch;  but  for 
several  reasons,  in  my  opinion,  he  cannot  hold  it ;  in  the  first 
place  the  order  in  question  was  not  made  upon  the  Board's 
own  motion,  but  was  based  entirely  upon  the  respondents'  ap- 
plication, upon  which  they  can  take  nothing,  and  which  they 
had  no  power  to  make;  and,  therefore,  the  order  was  made 
without  jurisdiction;  in  the  second  place,  the  Board  had  no 
intention  to  make,  and  did  not  make,  any  such  order;  its 
order  was  intended  to  embrace,  and  does  in  terms  embrace, 
both  parties  to  the  application  and  the  railway  of  the  one  and 
the  proposed  railway  of  the  other;  to  strike  out  that  part  of 
the  order  which  relates  to  the  respondents,  and  their  pro- 
posed railway,  and  to  let  tlie  r.est  stand  would  be  to  make  a 
new,  and  different,  order  of  a  very  different  character  and 
effect  from  that  intended  to  be  made,  and  actually  made, 
by  the  Board ;  and  one  which  I  can  hardly  think  they  would 
have  thought  of  making;  and  which,  if  they  had  made  it, 
could  not,  in  my  opinion,  stand.  The  purpose  of  the  Board 
was  to  make  provision  so  that  there  should  be  an  interchange 
of  traffic  between  the  railway  of  the  appellants  and  that  of 
the  respondents  when  it  came  into  existence;  and  that  alone 
was  the  purpose  of  the  application  to  them  by  the  respondents. 
Take  away  the  order  against  the  respondents  and  what  re- 
mains is  something  never  contemplated  by  the  parties  or 
the  Board,  and  which,  I  should  imagine,  no  one  desires.  It 
would  give  the  prospective  railway  of  the  respondents  noth- 
ing ;  they  would  be  obliged  to  apply  again  to  the  Board  when 
they  have  a  real  railway,  not  merely  power  to  built  it; 
whilst  the  effect  upon  the  appellants  »nd  their  railway  would 
be  this,  that  tliey  would  be  bound  to  interchange  traffic, 
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including  carriage,  trucks,  and  other  vehicles,  with  every 
*^  steam ''  railway  under  the  legislative  powers  of  the  Legis- 
lative Assembly;  and  also  with  any  other  street  railway, 
municipal  or  otherwise,  which  the  Board  might  see  fit  to 
bring  into  the  provisions  of  sec.  57,  or  which  is  already  within 
them  under  sub-sec.  (6);  that  is,  of  course,  if  the  Board's 
power  be  as  wide  under  that  sub-section  as  the  respondents 
contend  for;  but,  lastly,  its  powers  under  that  sub-section  is 
ir  my  opinion  much  narrower  than  that,  and  does  not  ex- 
tend to  the  making  of  an  unlimited  order  of  that  character, 
reading  the  whole  section  together  and  having  due  regard 
to  the  purpose  of  the  legislative  gathered  from  the  whole 
Act,  sub-sec.  (6)  applies  only  to  interchange  between  existing 
street  railways :  it,  does  not  authorize  the  making  of  an  omni- 
bus order  against  any  street  railway  company,  putting  upon 
it  an  obligation  to  interchange  with  every  sort  of  a  railway 
under  provincial  legislative  power  with  the  limitation  only 
that  as  to  other  street  railways  an  omnibus  order  shall  be  made 
respecting  them.  The  very  nature  of  the  thing  seems  to  me 
to  require  that  the  order  shall  be  limited  to  two  or  more  defi- 
nite existing  railways,  to  be  made  only  after  a  consideration  of 
the  particular  case  in  -the  public  interests  as  well  as  of  the  in- 
terests of  the  companies  directly  concerned.  The  respondents 
cannot  want,  indeed  it  would  be  obviously  against  their 
interests  to  want,  the  appellants'  railway  thrown  open  to 
others  and  not  to  them;  their  need  is  interchange  between 
their  railway  when  built  and  that  of  the  appellants,  but 
only  if  that  can  be  beneficially  accomplished;  and  they 
ought  not,  merely  to  save  themselves  from  the  position  of 
having  failed  altogether  in  their  application,  to  catch  at  and 
try  to  hold  on  to  something  that  does  them  no  good,  but 
harm,  as  well  as  grievously  and  needlessly  hampering  the 
appellants  already  over-loaded  railway.  It  is  quite  true  that 
the  applicants  ought  not  to  be  delayed  until  the  last  spike  of 
their  construction  is  driven;  but,  on  the  other  hand,  it  is  at 
least,  equally  plain  that  they  ought  not  to  begin  their  appli- 
cation before  the  first  spike  is  driven;  it  can  hardly  be  that 
even  the  first  spike  constitutes  a  **  Railway."  The  pitiful 
picture  painted  by  the  chairman,  of  waste  in  the  duplicating 
of  works  is  almost,  if  not  altogether,  a  fanciful  one  only ;  and 
one  which,  if  there  really  could  be  anything  in  it  would  not 
be  got  rid  of,  or  even  ameliorated,  by  the  order  in  question 
which  gives  nothing  to  the  respondents;  until  the  final  agree- 
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ment,  or  order,  for  interchange,  should  be  made  there  would 
be  just  as  much  uncertainty  as  there  is  now;  an  uncertainty 
which  cannot  really  affect  materially,  if  in  any  way,  the  mode 
of  construction  of  the  proposed  railway. 

A  much  more  real  picture  of  that  character  might  be 
drawn  from  a  study  of  the  effect  of  an  unlimited  order 
adding  to  the  burden  of  already  overcrowded  cars,  and  over 
burdened  rails,  complaint,  inconvenience,  and  bad  feeling, 
as  well  as  to  the  danger  to  life  and  limb,  which  that  burden 
already  carries 

There  is  obviously  a  vast  difference,  in  this  respect,  be- 
tween "  steam  "  railways  and  street  railways ;  to  the  former, 
with  their  comparatively  infrequent  trains  and  the  matter 
of  merely  attaching  other  cars  to  them,  the  freest  inter- 
change is,  generally  speaking,  manifestly  in  the  public  inter- 
ests as  well  as  in  the  interests  of  all  else  concerned ;  between 
street  railways,  with  already  overcrowded  rails,  as  well  as 
cars,  cars  which  are  run  separately  and  when  it  may  be  prac- 
tically necessary  to  send,  not  only  the  cars,  but  also  the 
orews  of  the  one  company  over  the  lines  of  the  others,^a  very 
different,  and  a  much  more  difficult  problem  arises,  and  one 
which  can  be  fairly  dealt  with  only  when  the  railways  are 
in  existence  and  after  the  most  careful  consideration  of  all 
the  then  existing  circumstances — circumstances  which  are 
changing  in  some  respects  from  time  to  time,  and  with 
especial  regard  to  lessening  rather  than  running  any  risk  of 
increasing  the  already  terrible  toll  of  lost  life  and  limb  in 
street  railway  accidents. 

I  can  have  no  manner  of  doubt  that  if  the  position  of  the 
parties  were  reversed,  if  the  municipality  were  the  owners 
and  operators  of  the  central  system,  and  some  private  corpora- 
tions were  projecting  the  outlying  railway,  this  particular 
application  would  be  generally  scoffed  at. 

I  am  in  favour  of  allowing  the  appeal,  and  discharging 
Uie  order  in  question  altogether. 

Hon.  Mr.  Justice  Magee: — The  by-law  and  orders  of 
the  Ontario  Eailway  and  Municipal  Board  under  which  the 
city  of  Toronto  corporation  is  acting,  were  not  before  us  on 
the  argument,  but  were  before  that  Board,  or  at  least,  within 
its  cognizance  upon  the  city  corporation's  application  for  the 
order  now  in  appeal,  a  copy  of  By-law  Xo.  5626,  which  will 
be  referred  to  has  since  been  put  in,  and  also  a  copy  of  the 
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opinion  of  the  Board,  dated  23rd  June,  1911,  approving  of 
the  plans  and  profiles  submitted  by  the  city  as  to  car  lines  on 
Qerrard  street  and  Coxwell  avenue  and  on  5t.  Clair  avenue. 

The  appellant  Toronto  Rw.  Co.  own  and  operate  the  street 
railway  within  what  was  formerly  the '  city  of  Toronto,  but 
new  territory  has  since  been  added  to  the  city  and  the  pro- 
posed street  railways  of  the  city  or  some  of  them  are  to 
be  within  the  new  territory. 

As  a  municipal  corporation  the  city  would  be  enabled 
under  sec.  569  of  the  Consolidated  Municipal  Act,  1903  (as 
amended  in  1906  by  6  Edw.  VII.,  ch.  34,  sec.  21,  and  in 
1910  by  10  Edw.  VII.,  ch.  81,  sec.  4),  to  pass  with  the  assent 
of  the  electors  a  by-law  for  building,  equipping,  maintain- 
ing, and  operating  street  railways  along  sucli  streets  and 
subject  to  and  upon  such  terms  as  the  Lieutenant-Governor 
in  Council  might  approve,  and  for  leasing  the  same  from  time 
to  time  and  for  levying  an  annual  special  rate  to  defray  the 
interest  and  principal  of  the  expenditure.  "No  other  statu- 
tory authority  is  referred  to  as  empowering  the  city  to  con- 
struct or  operate  a  street  railway.  By  the  Ontario  Rail- 
way and  Municipal  Board  Act,  1906,  6  Edw.  VII.,  ch.  31, 
«ec.  53,  that  Board  is  given  the  powers  of  the  Lieutenant- 
Governor  in  Council  as  to  approval  or  confirmation  of  such 
by-laws.  By  the  Ontario  Railway  Amendment  Act,  1910  (10 
Edw.  VII.,  ch.  8-1,  sec.  3),  a  railway  company  shall  not  with- 
out first  obtaining  the  permission  of  the  Board  begin  the 
construction  of  a  railway  upon  a  highway,  and  this  shall 
apply  to  a  street  railway,  and  by  the  Ontario  Railway  Act, 
1906  (6  Edw.  VII.,  ch.  30),  a  ''street  railway"  is  declared 
to  mean  a  railway  constructed  or  operated  along  a  highway 
under  or  by  virtue  of  an  agreement  with  or  by-law  of  a  city 
or  town.  Thus  the  Board^s  approval  of  the  by-law  (or  that 
of  the  Lieutenant-Governor  in  Council),  would  be  necessary 
and  also  the  Board^s  permission  before  beginning  the  con- 
struction on  the  streets. 

A  by-law  was  passed  by  the  city  council  with  a  view  to 
the  construction  of  some  street  railway  lines.  In  the  Board's 
reasons  for  the  order,  of  June  24th,  1911,  now  in  appeal,  it 
is  stated  that  ''  the  city  submitted  a  by-law  to  the  ratepayers 
to  authorize  the  issue  of  debentures  to  the  amount  of 
$1,157,293,  to  pay  for  the  construction  and  equipment  of 
street  railways  upon  certain  streets  to  be  selected  by  the 
council,  with  the  approval  of  this  Board.     The  by-law  was 
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carried  by  an  overwhelming  majority."  The  Board  then 
goes  on  to  state,  "  On  the  25th  of  April  last,  the  city  made 
an  application  to  the  Board  for  the  approval  of  the  plans 
for  the  construction  of  the  civic  car  lines  on  Gerrard  street 
and  Coxwell  avenue  from  Greenwood  avenue  to  Main  street, 
and  on  St.  Clair  Avenue  from  Yonge  street  to  the  Grand 
Trunk  Railway  crossing.  The  Board  in  an  opinion  dated 
the  6th  day  of  May,  1911,  declined  to  approve  the  plans  an<f 
profiles  until  the  city  furnished  us  With  particulars  of  the 
whole  scheme  for  building,  equipping  maintaining  and  oper- 
ating the  civic  car  lines.  We  stated  in  that  opinion  that  we 
required  to  know  all  the  streets  the  city  intended  to  use  for 
tlie  lines,  the  mileage,  the  kind  of  rail,  the  character  of  the 
construction,  kind  of  car  barns  and  repair  shops,  the  number 
and  kind  of  cars  to  be  operated  and  an  estimate  of  the  cost 
of  construction,  operation  and  maintenance  and  of  the  revenue 
to  be  derived  from  the  enterprise.  The  city  have  complied 
with  this  demand  of  the  Board,  and  have  furnished  us  with 
the  required  particulars  and  details  of  the  scheme.  The 
Board  have  approved  of  the  plans  and  profiles  and  of  the 
scheme  generally.  We  are  informed  that  the  city  have  ord- 
ered the  rails  and  other  material  necessary  for  the  construc- 
tion of  the  lines," 

We  find  in  the  statutes  of  J  911  (1  Geo.  V.,  ch.  119,  sec. 
8),  that  a  city  by-law  Xo.  5626,  passed  23rd  January,  1911, 
for  the  raising  of  $1,157,293,  the  amount  mentioned  by  the 
Board,  was  declared  valid. 

In  the  letter  of  May  5th,  1911,  to  the  company's  manager, 
counsel  for  the  city  stated,  ^^  As  you  know  the  different 
routes  under  contemplation  by  the  city,  and  for  which  the 
by-law  has  been  passed  by  the  people  are  as  follows  (1)  St. 
Clair  avenue  .  .  .  (2)  Duvenport  road  and  Bathurst 
street  .  .  .  (3)  Rosedale  loop  .  .  .  (4)  Danforth 
avenue  .  .  .  (5)  Gerrard  and  Main  street  .  .  /*  The 
letter  goes  on  to  state  the  estimated  cost  of  constructing  a 
double  track  with  an  80-lb.  rail  on  each  of  these  routes.  So 
far  as  appears  By-law  Xo.  5626  is  the  only  by-law  passed. 
It  recites  that  by  a  report  of  the  Board  of  Control  adopted 
in  council  ^*  it  is  recommended  that  a  by-lay  should  be  passed 
to  provide  for  the  issue  of  debentures  for  the  amount  of 
$1,157,293  for  the  purpose  of  building  and  equipping  street 
railways,  and  of  laying  permanent  pavement  upon  the  rail- 
way portions  upon  certain  streets  of  the  city,^'  and  that  the 


1912]  ^^^'  TORONTO  ^  TORONTO  Rw.  CO.  733 

council  had  determined  to  issue  debentures  to  that  amount 
"  for  the  purpose  of  raising  the  amount  required  to  pay  for 
the  construction  and  equipment  of  street  railways  upon 
certain  streets  to  be  selected  by  the  council  with  the  approval 
of  the  Ontario  Railway  and  Municipal  Board,  in  those  parts 
of  the  city  annexed  thereto  since  September,  1891,  and  for 
the  laying  down  of  permanent  pavement  upon  the  railway 
portions  of  such  streets/'  The  by-law  then  authorized  the 
issue  and  sale  of  the  debentures  and  the  proceeds  thereof 
.  .  .  shall  be  applied  for  the  purposes  above  specified 
"  and  for  no  other  purpose."  It  would  thus  appear  that  the 
by-law  does  not  specify  any  street  for  the  railway,  but  leaves 
that  to  future  selection  by  the  council.  The  issue  of  debent- 
ures is  made  valid  by  the  statute,  and  no  objection  is  taken 
liere  as  to  the  validity  or  sufficiency  of  the  by-law  other- 
wise, or  to  the  right  of  the  city  to  proceed  with  the  con- 
struction and  operation  of  the  proposed  lines.  Objection 
if'  made,  however,  that  the  more  right  to  construct  and  even 
an  authorized-  plan  for  construction  does  not  suffice  for  the 
application  now  in  question. 

On  the  5th  of  June,  1911,  the  city  gave  the  company 
notice  of  the  application  out  of  which  this  appeal  arises,  and 
the  application  was  heard  on  21st  June.  No  evidence  was 
offered  beyond  putting  in  some  letters  which  had  passed  be- 
tween the  parties,  each  inviting  proposals  from  the  other. 

The  permission  of  the  Board  for  the  construction  had  not 
been  given  when  the  application  was  heard.  The  information 
which  the  Board  had  required  was  received  by  it  only  on 
tlie  previous  day,  20th  June,  and  the  company's  counsel  was 
not  aware  that  it  had  been  furnished.  The  Board's  approval 
i^  dated  23rd  June.  The  order  appealed  from,  though  not 
dated,  is  stated  to  have  been  made  on  24th  June. 

The  city  notified  the  company  of  its  intention  to  apply 
to  the  Board  for  two  things — an  order  to  the  company  to 
afford  all  proper  facilities  for  what  may  be  called  interchange 
of  passenger  traffic  and  cars  between  the  company's  street 
raiway  and  two  of  the  city's  lines,  namely,  those  on  St.  Clair 
avenue  and  Gerrard  street;  and  an  order  that  the  company 
and  its  railway  system  shall  be  subject  to  and  governed  by 
the  provisions  of  sec.  57  of  the  Ontario  Railway  Act,  1906. 
The  Board  did  not  grant  the  application  for  an  order  for 
interchange.  It  was  hardly  asked  for,  but  recognized  as 
premature,  and  indeed  asserted  by  the  city  to  be  a  matter 
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for  subsequent  action.  But  the  Board  did  make  an  order 
declaring  that  sec.  57  shall  apply  to  the  company  and  its 
street  railways,  and  also  declaring  that  it  should  apply  to 
the  city  corporation  '*  and  the  street  railways  to  be  con- 
structed by  it.'^  The  later  declaration  had  not  been  specifi- 
cally asked  for. 

The  company  appeals  on  the  ground  that  the  Board  had 
no  jurisdiction  to  make  such  an  order  against  it  at  the 
instance  of  the  city  or  with  a  view  to  interchange  with  the 
non-existent  city  railways. 

The  Ontario  Railway  Act,  1906,  6  Edw.  VII.,  ch.  30,  in 
sec.  3,  incorporates  the  Act  with  the  special  Act,  and  de- 
clares that  it  applies  to  "all  persons,  companies,  railways 
(other  than  Government  railways)  and  (when  so  expressed) 
to  street  railways  within  the  legislative  authority  of  the 
Ontario  Legislature,"  but  no  section  of  the  Act  shall  "  apply 
to  street  railways  unless  it  is  so  expressed  and  provided.^' 
Section  5  is  to  like  elfect. 

Section  57  in  sub-sec.  1  provides  that  "  tlie  directors  of 
any  railway  company  may  at  any  time  and  from  time  to 
time  make  and  enter  into  any  agreement  or  arrangement 
with  any  other  company  either  in  this  province  or  elsewhere 
for  the  regulation  and  interchange  of  traffic  passing  to  and 
from  the  railways  to  the  said  companies,  and  for  the  work- 
ing of  the  traffic  over  the  said  railways  respectively,  or  for 
either  of  those  objects  "  .  .  .  "  for  any  term  not  exceed- 
ing twenty-one  years,^^  and  to  provide  for  the  appointment 
of  a  joint  committee  or  committees  for  better  carrying  into 
effect  such  agreement  or  arrangement  "  subject  to  the  consent 
of  two-thirds  of  the  shareholders  voting  in  person  or  by 
proxy.''  Sub-section  3  provides  that  '*  every  railway  com- 
pany "  shall  afford  all  reasonable  facilities  "  to  any  other 
railway  company,"  for  the  receiving  and  forwarding  and  de- 
livering of  traffic  upon  and  from  the  several  railways  be- 
longing to  or  worked  by  such  companies  respecting  and  for 
the  return  of  carriages,  trucks,  and  other  vehicles,'^  and  no 
such  company  is  to  give  any  preference  or  advantage  to  any 
particular  company  or  description  of  traffic,  or  subject  a»y 
to  prejudice  or  disadvantage,  and  "  every  railway  company 
having  or  working  a  railway  which  forms  part  of  a  continuous 
line  of  railway,  or  which  intersects  any  other  railway,  or 
which  has  a  terminus,  station,  or  wharf,  of  the  one  near  a 
terminus,  station  or  wharf  of  the  other"  shall  afford  facili- 
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ties  for  receiving  and  forwarding  by  the  one  of  all  the 
traflBie  arriving  by  the  other  and  so  that  no  obstruction  may 
be  offered  '^  in  the  using  of  such  railway  as  a  continuous  line 
of  communication/'  Section  3  imposes  penalties  on  the  em- 
ployees of  a  "railway  company/'  for  refusing  or  neglecting 
to  receive,  convey,  or  deliver  traffic  from  the  railway  of  *^  any 
other  company/'  Section  4  declares  that  "  in  case  any  com- 
pany or  municipality  interested  is  unable  to  agree  as  to  the 
regulation  and  interchange  of  traffic,  or  in  respect  of  any 
other  matter  in  this  section  provided  for,  the  same  shall  be 
determined  by  the  Board,"  and  sec.  5  reads  "  all  complaints 
made  under  this  section  shall  be  heard  and  determined  by  the 
Board/'  If  the  section  stopped  there  it  would  not  apply  to 
street  railways.  But  sub-sec.  6  is  added  which  declares  this 
section  shall  apply  to  such  street  railways  as  may  from  time 
to  time  be  determined  by  the  Board." 

The  word  "  company "  in  the  expressions  "  any  railway 
company,"  ''every  railway  company/'  and  *'any  other  rail- 
way company,"  used  in  sec.  57  is  not,  I  think,  governed  by 
the  interpretation  given  in  sec.  2  to  the  expression  "the 
company,"  and  should  therefore  be  interpreted  in  its  natural 
sense,  and  would  not  include  a  municipal  corporation.  And  as 
only  companies  are  mentioned,  it  could  not  be  intended  that 
municipalities  or  their  railways  c^uld  be  made  subject  to 
it.  But  then,  it  may  be  said,  that  under  sec.  569  of  the 
Municipal  Act  the  municipality  has  the  same  rights,  powers, 
and  liabilities  as  street  railways  and  companies  (which 
must  mean  all,  not  some,  of  such  railways  and  companies) 
under  the  Street  Bailway  Act  (R.  S.  0.  1897,  ch.  808), 
which  is  now  replaced  and  repealed  by  the  Ontario  Railway 
Act,  1906.  By  the  Interpretation  Act,  R.  S.  0.  1897,  ch.  1,  sec. 
8  (now  7  Edw.  VII.,  ch.  2,  sec.  7)  the  section  of  the  Ontario 
Railway  Act,  1906,  correspo/«ding  to  those  of  the  Street  Rail- 
way Act  would  be  applicable.  In  the  Street  Railway  Act  and 
the  amendments  before  1906,  there  was  no  provision  requir- 
ing interchange,  though  there  was  a  right  to  agree  to  inter- 
change. Section  57  apart  from  sub-sec.  6,  does  not  relate  to 
street  railways  at  all,  and  even  with  sub-sec.  6  does  not  relate 
in  all,  but  only  to  some  street  railways — perhaps  to  none  in 
the  province  other  than  these  two.  It  cannot  then  be  said 
that  sec.  569  makes  interchange  a  right  or  liability  of  the 
municipality.  The  only  view  in  which  it  might  be  claimed 
that  the  municipality  would  be  made  subject  to  sec.  57,  is 
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• 
that  it  is  subject  to  the  jurisdiction  of  the  Board,  and  liable 

to  have  an  order  made  by  the  Board  under  that  section — 
but  that  is  not,  I  think,  in  any  sense  one  of  the  *'  liabilities  " 
contemplated  by  sec.  569.  I  am,  therefore,  of  opinion  that  a 
municipality  is  not  liable  under  sec.  57,  any  more  than  a 
government  railway  to  be  compelled  to  interchange  traffic 
with  any  street  railway  or  other  railway  company.  I  may 
here  add  that  the  use  of  the  word  "  municipality  "  in  sub- 
sec.  4  does  not  help  a  contrary  view ;  it  is  manifestly  used  in 
respect  of  rights  other  than  as  proprietors  of  a  railway,  and 
its  use  there  as  contradistinguished  from  company  when  it  is 
not  used  elsewhere  in  the  section  rather  supports  the  view 
that  "  company  "  does  not  include  municipality. 

It  is  noticeable  that  sub-sec.  6  of  sec.  57,  uses  the  words 
**  street  railways."  Street  railways  are  defined  in  sec.  2,  as 
meaning  a  railway  '*  constructed  and  operated  "  along  a  high- 
way as  already  mentioned.  Had  sub-sec.  6  used  the  words 
'*  the  company  "  they  are  defined  as  meaning  "  the  company 
or  person*'  (which  would  under  the  Interpretation  Act  in- 
clude corporation)  "authorized  by  the  special  Act  to  con- 
struct." The  city's  street  railway  is  authorized,  but  it  is  not 
yet  commenced,  much  less,  constructed  or  operated.  But  as 
the  interchange  of  traffic  could  not  take  place  till  constructed 
and  operated,  I  do  not  see  that  the  Board  must  wait  until 
that  stage  before  making  the  declaration  that  sec.  57  shall 
apply  to  it,  when  constructed  and  operated.  As  pithily  put 
by  the  Board  "that  the  proposed  civic  lines  will  be  built  is 
as  certain  as  taxes."  The  Board  do  not  make  such  a  declara- 
tion in  the  dark.  As  appears  from  the  quotation  above  made 
from  their  reasons,  they  know  the  routes  and  the  gauge,  and 
sufficient  particulars  to  enable  them  to  judge  whether  it  is 
proper  that  a  particular  street  railway  should  be  made  liable 
to  interchange  at  all.  The  Legislature  have  constituted  the 
Board  for  the  very  purpose  of  exercising  its  discretion,  and 
it  is  not  to  be  assumed  that  the  Board  would  in  anv  case  act 
in  the  dark  or  without  full  information  on  all  points  neces- 
sary for  arriving  at  a  decision.  The  liability  to  interchange 
is  one  thing,  the  terms  of  the  interchange  another. 

I  have  been  dealing  with  the  question  of  the  power  of 
the  Board  to  determine  that  the  city  or  its  street  railway 
shall  be  subject  to  sec.  57.  That  it  has  such  power  with  re- 
gard to  the  street  railway  of  the  appellant  company  is  not 
disputed.    That  power  it  may  exercise  of  its  own  motion  or 
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on  the  application  of  anyone  interested,  and  under  sec.  17.  of 
the  Ontario  Bailway  and  Municipal  Board  Act,  it  can  decide 
conclusively  who  is  a  party  interested,  and  I  do  not  see  any- 
thing in  the  Act  to  prevent  the  city  corporation  owning  or 
not  owning  a  street  railway  or  a  Board  of  Trade,  or  a  body  of 
merchants,  or  an  individual  from  being  considered  by  the 
Board  to  be  a  party  interested  sufficiently  to  set  the  Board  in 
motion  if  the  Board  did  not  choose  to  take  action  itself. 

We  then  come  to  consider  the  order  appealed  from.  It  is 
in  fact  two  orders  combined  in  one.  It  is  not  an  order  that 
sec.  57  shall  apply  as  between  these  two  street  railways,  or 
shall  apply  to  each  as  regards  the  other.  It  contains  an  ab- 
solute and  unlimited  declaration  that  the  section  shall  apply 
to  the  company  and  its  street  railway.  And  then  it  con- 
tains an  equally  absolute  and  unlimited  declaration  as  to  the 
city  and  the  "  street  railways  to  be  constructed  by  it.'*  It  is 
not  restricted  to  those  coterminous  with  the  company's  rail- 
way nor  to  those  on  St.  Clair  avenue  and  Gerrard  street,  nor 
even  to  those  to  be  constructed  under  the  existing  by-law, 
but  this  appeal  has  no  concern  with  any  objection  on  that 
score.  The  effect  is  that  if  sec.  57  is  to  apply  to  the  company 
it  applies  to  it,  not  merely  to  require  interchange  with  the 
city's  railway,  but  with  all  street  railways,  if  not  all  rail- 
ways of  any  sort  to  which  sec.  57  from  time  to  time  applies. 
That  brings  us  again  to  consider  sub-sec.  6.  Several  mean- 
ings may  be  put  forward  for  it.  One  is  that  the  Board  may 
apply  section  57  not  to  one  or  more  specified  street  railways, 
but  to  a  class  or  to  such  as  answer  certain  requirements. 
This  order  would  not  comply  with  that  interpretation.  An- 
other meaning  might  be  argued  for,  that  the  Board  could 
apply  sec.  57,  not  to  any  one  or  more  certain  specified  street 
railways,  but  only  as  between  two  or  more  specified  street 
railways — so  that  in  fact  it  would  not  wholly  apply  to  any  one 
of  them,  that  is  it  would  not  apply  to  it  as  regards  railways 
not  mentioned.  This  order  does  not  comply  with  that 
meaning. 

Then  the  only  remaining  construction,  and  the  one  which 
is  in  my  opinion  the  correct  one,  is  that  the  Board  may  do 
what,  if  we  could  judge,  only  by  the  formal  order  it  has  done 
here,  that  is  decide  whether  or  not  sec.  57  shall  apply  to  a 
particular  railway  whatever  the  result  may  be. 

If  the  Board  chooses  to  do  that  with  regard  to  the  street 
railway  of  the  appellant  company,  or  any  other  company  to 
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which  the  Ontario  Bailway  Act  applies,  I  do  not  see  any- 
thing to  prevent  it.  What  the  effect  upon  that  company 
may  be  is  another  question.  Does  it  become  liable  to  inter- 
change with  all  raUways  whjph  are  subject  to  sec.  57,  or 
only  with  street  raUways?  The  section  is  to  be  construed  not 
merely  with  reference  to  Toronto  alone,  but  with  reference 
to  the  whole  province.  There  might  well  be  places  in  which 
a  street  railway  would  be  the  only  connecting  link  between 
two  lines  of  steam  railways,  and  in  which  it  might  be  con- 
strusted  with  a  view  to  being  a  connecting  link,  as  street 
railways  are  not  limited  to  carriage  of  passengers,  and  street 
railways  continue  to  be  street  railways  for  a  mile  and  a 
half  outside  the  city  or  town.  It  might  be  to  the  public  in- 
terest that  such  a  street  railway  should  be  both  entitled  or 
liable  to  interchange  with  lines  of  steam  railway. 

In  my  opinion  the  Board  cannot  limit  the  application  of 
sec.  57,  if  it  declares  that  the  section  applies' to  the  appellant 
street  railway  or  any  other.  It  cannot  say  how  far  that  sec- 
tion shall  apply  or  that  it  shall  apply  only  to  a  limited  ex- 
tent or  with  regard  to  one  railway  or  one  street  railway. 

If  two  companies  to  which  the  section  applies  are  sub- 
sequently unable  to  agree  and  the  intervention  of  the  Board 
becomes  necessary,  it  may  find  interchange  impracticable 
and  decline  to  make  an  order  between  them,  or  may  have  to 
require  conditions  which  would  not  be  acceptable  to  an  appli- 
cant. But  that  is  a  different  matter  from  assuming  to  ex- 
ercise under  sub-sec.  6,  the  right  to  limit  the  application  of 
the  section. 

Although  the  order  appealed  from  in  form  purports  to 
be  separate  applications  of  sec.  57  to  each  of  these  street  rail- 
ways, it  is  not  stated  just  what  view  the  members  of  the  Board 
took  of  the  meaning  of  the  sub-section.  But  in  their  rea- 
sons they  in  every  instance  couple  the  two  roads  together. 
For  instance  it  is  stated  '^The  application  is  made  by  the 
city  against  the  Toronto  Railway  Company  for  the  purpose 
of  securing  an  interchange  of  traffic  between  the  civic  car 
lines  and  the  company's  street  railway  system,  and  with 
that  view  to  have  it  declared  that  sec.  57  of  the  Ontario 
Bailway  Act  of  1906  applies  to  the  company  and  the  city 
street  railway  .  .  .  We  do  not  think  we  require  to  wait 
until  the  last  spike  is  driven  before  determining  that  sec.  57 
.  .  .  shall  apply  to  the  city's  and  the  company's  street 
railways.    To  do  so  would  result  in  useless  and  wasteful  dup- 
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Jication  .  .  .  there  should  be  an  interchange  of  traffic, 
and,  therefore,  we  make  the  determination  asked  for  by  the 
city/*  The  Board  also  expressed  its  opinion  that  it  would 
be  in  the  public  interest  when  the  city  had  completed  and 
equipped  the  railway  to  arrange  for  its  operation  with  the 
present  street  railway  as  one  system.  Nowhere  does  the 
Board  deal  with  the  propriety  of  making  sec.  67  applicable 
to  any  one  road  alone. 

It  is,  I  think,  evident  that  although  the  city  had  only 
asked  for  the  application  of  sec.  57  to  the  compan/s  street 
railway,  the  Board  was  not  considering  the  application  of 
the  section  to  either  railway  apart  from  the  other — ^and  were 
only  making  the  declaration  with  respect  to  the  company's 
railway  because  they  were  also  making  a  similar  declara- 
tion with  regard  to  the  city's  railway.  The  reasons  of  the 
Board  for  its  decision  are  signed  by  all  the  members,  and 
are  before  this  Court,  and  it  is  evident  that  if  the  city  was 
not  to  bie  liable  to  interchange  no  order  would  have  been 
made  in  respect  of  the  company  alone,  and  that  the  order  was 
only  made  for  the  purpose  of  interchange  between  these  two 
railways.  Taking  as  I  do  the  view  that  the  Board  could  not 
apply  sec.  67  to  the  city  railway,  it  follows,  I  think  that 
although  the  order  with  respect  to  the  company's  railway 
would,  if  it  stood  alone,  be  quite  within  the  powers  of  the 
Board,  yet  being  made  upon  a  non-existent  basis  and  with  a 
view  to  an  impossible  result,,  and  made  without  consideration 
of  its  eflfect  upon  the  company  with  regard  to  any  other 
railway  or  street  railway,  it  was  not  warranted  in  law  and 
should  be  declared  invalid. 

Whether  in  view  of  the  provisions  of  sec.  21  of  the 
Ontario  Railway  and  Municipal  Board  Act,  1906  (6  Edw. 
VII.,  ch.  31),  restricting  the  Board's  power  to  interfere  with 
a  company's  rights  or  duties  under  an  agreement,  any  prac- 
tical beneficial  result  woidd  be  attained  by  the  application 
of  sec.  67  of  the  Ontario  Railway  Act  may  give  rise  to  serious 
consideration.  The  Board  have  a  very  desirable  end  in  view, 
and  it  is  to  be  hoped  that  the  good  sense  and  public  spirit  of 
both  parties  will  lead  them  to  it. 
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court  of  appeal. 

April  15th,  1912. 

MERCHANTS  BANK  v.  THOMPSON. 

3   O.    W.    N.  :         O.    L.   R. 

PromUsory  'Note— -Accommodation  Maker — LiabUity  of — Vote  given 
in  Purchase  of  Interest  in  Partnership  —  Left  with  Bank  for 
Collection — Empulsion  of  Maker  from  Partnership. 

CouBT  OF  Appeal  reversed  judgment  of  Divisional  Conrt  18  O. 
W.  R.  682,  23  O.  L.  R.  502,  2  O.  W.  N.  904  and  restored  judgment  of 
BOTD,  C,  16  O.  W.  R.  770 ;  1  O.  W.  N.  1015  with  costs  throagliout. 

Maclaben,  J.A.,  dissenting. 

An  appeal  by  the  plaintiflFs  from  a  judgment  of  a  Divi- 
sional Court,  18  0.  W.  R.  582;  23  0.  L.  R.  502;  2  0.  W.  N. 
904,  reversing  (Britton,  J.,  dissenimg),  a  jud.gment  of 
Hon.  Sir  John  Boyd,  C,  at  the  trial  without  a  jury,  16  0. 
W.  R.  770;  1  0.  W.  N.  1015. 

The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon. 
Sir  Charles  Moss,  C.J.O.,  Hon.  Mr.  Justice  Qarrow, 
Hon.  Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Mere- 
dith, and  Hon.  Mr.  Justice  Magee. 

J.  F.  Orde,  K.C.,  for  the  plaintiffs,  appellants. 

T.  Lewis,  K.C.,  and  J.  B.  Bain,  K.C.,  for  the  defendants, 
respondents. 

Hon.  Sir  Charles  Moss,  C.J.O.  : — The  plaintiffs  sue  as 
the  holders  of  promissory  note  for  $2,000  made  by  one  A. 
H.  Living  and  the  defendants  in  favour  of  one  C.  H.  Fox,  and 
by  him  endorsed  to  the  plaintiffs'  order.  The  note  is  in  form 
joint  and  several.  The  action  was  brought  against  the  two 
defendants  alone,  and  no  steps  were  taken  by  them  to  bring 
or  cause  the  plaintiffs  to  bring  Living  and  Fox  into  the 
action. 

They  were,  of  course,  not  bound  to  do  so  unless  they  con: 
sidered  it  material  to  their  defence,  but  in  one  aspect  of  the 
case  it  might  have  been  to  their  advantage  to  have  had  them 
before  the  Court. 

The  defences  relied  upon  as  shewn  by  the  record  upon 
which  the  parties  went  to  trial  as  well  as  those  afterwards 
permitted  to  be  set  up,  are  set  forth  on  p.  608  of  the  report. 

As  regards  the  answers  to  the  action  alleged  in  the  first 
paragraph  of  the  original  defence  and  repeated  in  substance 
in  two  paragraphs  of  the  further  defences,  viz.,  an  agree- 
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ment  for  extension  of  time  and  neglect  to  give  notice  of  dis- 
honour to  the  defendants  there  is  no  difference  of  opinion 
between  the  trial  Judge  and  the  Divisional  Court.  These 
defences  failed  for  lack  of  proof  that  the  plaintiffs  had  notice 
that  the  defendants  were  sureties  for  Living. 

The  other  defences,  viz.,  that  the  note  was  made  without 
consideration  and  was  endorsed  to  the  plaintiffs  without 
consideration  and  after  maturity;  that  the  consideration  for 
the  note  as  between  Fox  and  Living  failed,  and  that  at  the 
time  of  the  commencement  of  the  action  the  plaintiffs*  title 
was  no  higher  than  Fox's,  and  the  note  was  held  subject  to 
the  existing  equities  between  him  and  Living,  are  those 
upon  which  the  differences  of  opinion  have  arisen.  It  is  now 
beyond  question  upon  the  evidence  that  the  defendants  be- 
came parties  to  the  note  as  sureties  for  Living  upon  a  transac- 
tion between  him  and  Fox  for  the  acquisition  by  the  former 
of  a  half  share  or  interest  in  the  business  of  manufacturers 
agent  carried  on  by  Fox  in  the  city  of  Vancouver,  and  the 
formation  of  a  partnership  between  them  in  the  business. 
The  nature  of  the  transaction  is  to  be  gathered  from  the 
evidence  of  these  parties  and  the  memorandum  of  agreement 
signed  by  them.  In  effect  it  was  not  the  unusual  transaction  of 
a  person  purchasing  his  way  into  an  established  business 
paying  a  bonus  or  premium  to  the  owner  and  entering  into 
partnership  with  him  upon  terms  arranged  between  them. 

The  bonus  or  premium  to  be  paid  was  $2,000,  but  as 
Living  was  unable  to  provide  the  money  and  Fox  was  will- 
ing to  accept  the  promissory  note  of  the  defendants,  Living 
prevailed  upon  them  to  join  him  in  the  note  in  question. 
It  is  dated  July  1st,  1907,  payable  3  months  after  date,  and 
therefore,  fell  due  and  payable  on  October  4th,  1907.  It  was 
received  by  the  plaintiffs  from  Fox  on  September  12th,  1907, 
and  has  been  in  their  possession  ever  since. 

At  the  time  when  the  note  was  received  the  plaintiffs  had 
under  discount  a  note  for  $500  made  by  Fox,  dated  September 
4th,  payable  in  30  days,  but  beyond  this  he  was  not  indebted 
to  the  plaintiffs. 

There  is  upon  the  testimony  a  far  from  satisfactory  ac- 
count of  the  terms  or  conditions  under  which  the  note  was 
left  with  the  plaintiffs.  Fox  was  positive  that  it  was  left  for 
collateral  and  collection.  The  plaintiffs'  manager  would  not 
use  the  term  "  collateral.''  He  said  it  was  left  "  for  what 
it  was  worth,"  and  the  records  shew  that  it  was  entered  in 
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the  collection  and  not  in  the  collateral  register.  The  learned 
Chancellor  found  as  a  fact  that  it  was  left  as  collateral 
security  and  also  for  collection,  while  in  the  Divisional  Court 
the  learned  Chief  Justice  said  that  notwithstanding  Fox's 
evidence  the  impression  made  upon  him  was  that  the  note 
was  endorsed  to  the  plaintiffs  merely  for  collection  and  not 
as  collateral.  The  conclusion  I  have  reached  upon  the  ques- 
tion of  consideration  renders  it  unnecessary  to  finally  decide 
between  these  conflicting  views,  but  on  the  whole  I  incline  to 
the  latter.  Even  so  in  my  view  it  still  leaves  the  plaintiffs 
entitled  to  the  judgment  awarded  to  them  by  the  Chancellor. 

As  endorsees  for  collection  of  the  note  they  were  entitled 
to  a  lien  on  it  for  debts  that  were  then  presently  payable 
and  from  time  to  time  thereafter  becoming  payable.  The 
claim  now  made  is  in  respect  of  an  indebtedness  of  Fox 
which  became  payable  from  and  after  the  24th  of  Ifovem- 
ber,  1908.  Prior  to  that  date  there  was  a  period  in  which 
Fox  was  free  from  direct  indebtedness,  although  there  were 
some  outstanding  notes  or  drafts  under  discount ;  a  time  dur- 
ing which,  according  to  the  plaintiffs'  manager,  Fox  was  at 
liberty  to  take  the  note  out  of  the  plaintiffs'  possession  had 
he  chosen.  But  Fox  did  not  take  it  away  and  it  remained 
with  the  plaintiffs  until  the  debts  now  due  and  payable  had 
accrued.  And  unless  something  had  occurred  between  Fox 
and  Living  prior  to  the  24th  of  November  which  furnished 
the  latter  with  a  defence  to  an  action  on  the  note  the  plain- 
tiffs are  entitled  as  holders  to  a  lien  for  the  amount  of  Fox's 
indebtedness  to  them. 

The  defence  set  up  is  want  of  consideration  and  total 
failure  of  consideration.  Upon  the  evidence  it  seems  to  me 
to  be  plain  that  there  was  good  consideration  for  the  note 
when  it  was  given.  Living  obtained  an  interest  in  Fox's 
agency  business  which  he  then  had  and  which  he  might 
thereafter  acquire  and  became  a  partner  on  equal  terms  with 
Fox.  He  was  and  acted  as  a  partner  for  at  least  15  months 
during  which  time  he  says  he  earned  or  became  entitled  to 
several  thousand  dollars  as  profits  and  actually  received 
about  $1,000  for  his  own  use.  He  was  known  to  at  least 
some  of  the  customers  or  persons  with  whom  or  on  whose 
behalf  he  and  Fox  executed  commissions,  and  drafts  in  the 
firm  name  had  been  drawn  upon  some  of  them.  Upon  the 
facts  it  would  be  impossible  for  Fox  to  deny  that  Living  was 
a  co-partner  or  to  legally  refuse  him  his  rights  as  such. 
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Neither  could  Liying  be  heard  to  say  as  against  persond 
dealing  with  the  firm  that  he  was  not  a  partner.  When, 
therefore,  the  note  was  received  by  the  plaintiffs  it  was  a 
note  for  good  consideration  not  overdue. 

But  then  it  is  said  that  a  failure  of  consideration  accrued 
by  reason  of  what  took  place  between  Fox  and  Living  in 
July,  1908,  when  Living  left  the  firm's  place  of  business. 
What  occurred  at  that  time  could  have  no  greater  effect 
than  a  dissolution  of  the  partnership.  If  as  Living  seems 
to  think  it  was  a  wrongful  expulsion  that  could  not  alter  his 
right  to  be  restored  or  if  the  conditions  appeared  to  be  such 
as  to  render  impossible  a  continuance  of  the  partnership  to 
a  judgment  for  dissolution  upon  such  terms  as  the  circum- 
stances justified.  Whether  Living  considered  that  a  dissolu- 
tion was  effected  by  what  occurred  or  considered  that  he  was 
wrongfully  expelled  he  seems  to  have  acquiesced  and  to  have 
taken  no  steps  either  to  be  restored  or  to  procure  a  taking 
of  the  partnership  accounts. 

The  circumstance  that  Living  paid  or  was  paying  a 
premium  or  bonus  could  make  no  difference  in  this  case 
where  there  was  no  stipulation  or  agreement  as  to  the  time 
of  the  duration  of  the  partnership. 

.  Whether  through  oversight  or  inadvertence  there  was  no 
agreement  that  the  partnership  should  continue  for  a  speci- 
fied time  or  definite  period.  But  the  partnership  was  in  fact 
created;  and  that  being  so,  its  subsequent  termination  would 
not  create  a  total  failure  of  consideration  so  as  to  affect  its 
validity  in  the  hands  of  either.  Pox  or  the  plaintiffs; 
although  upon  taking  the  partnership  accounts  Living  might 
be  able  to  shew  himself  entitled  to  a  return  of  part  of  the 
premium.  The  question  is  discussed  at  length  in  Lindley  on 
Partnership,  7th  ed.,  p.  626,  et  seq.  At  page  626  it  is  said 
"In  the  first  place  assuming  the  partnership  to  have  been 
in  fact  created  it  is  clear  that  there  has  not  been  a  total 
failure  of  consideration  for  the  premium,  and  consequently 
it  cannot  be  recovered  as  money  paid  for  a  consideration 
which  has  failed.  In  the  next  place  persons  who  enter  into 
partnership  know  that  it  may  be  determined  at  any  time 
by  death  or  other  events;  and  unless  they  provide  against 
such  contingencies  they  may  fairly  be  considered  as  content 
to  take  the  chance  of  their  happening,  and  the  tendency  of 
modem  decisions  is  to  act  on  this  principle."  It  does  not 
necessarily  follow  that  no  part  of  the  premium  is  to  be  re- 
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turned  in  any  case.  On  the  contrary  it  appears  from  many 
authorities^  that  in  cases  where  the  dissolution  was  not 
brought  about  by  wrongful  conduct  on  the  part  of  the  part- 
ner who  paid  the  premium  or  under  circumstances  for  which 
he  is  responsible  a  return  of  part  may  be  awarded.  But  as  to 
what  part,  the  learned  author  says  (p.  680)  :  "There  is  no 
definite  rule  for  deciding  in  any  particular  case  the  amount 
which  ought  to  be  returned  "  and  instances  are  given  of  the 
circumstances  which  are  to  be  taken  into  consideration. 

The  defendants'  difficulty  in  this  case  is  that  they  have 
not  shewn  the  circumstances  attending  the  dissolution  suffi- 
ciently to  enable  a  decision  to  be  given  as  to  whether  Living 
is  entitled  to  a  return  of  part  of  the  premium.  There  are 
charges  and  counter-charges  Of  misconduct  on  the  part  of 
Fox  and  Living,  but  they  are  not  before  the  Court,  and  it  was 
for  the  defendants  if  they  desired  to  avail  themselves  of  the 
defence  of  partial  failure  to  have  put  the  case  in  proper  train 
for  enquiry.  Neither  is  there  material  upon  which  can  be 
ascertained  what  if  any  proportion  of  the  premium  should  be 
returned,  nothing  to  reduce  the  amount  of  the  iiidebtedness 
as  represented  by  the  note.  The  burden  of  shewing  this  was 
on  the  defendants,  and  it  was  not  for  the  plaintiffs  to  shew 
the  state  of  the  accounts.  Payments  either  by  reduction  of 
the  amount  of  the  premium  or  receipt  by  Fox  of  profits  of 
the  business  were  to  be  proved  by  the  defendants  and  they 
failed  to  shew  either. 

The  appeal  should  be  allowed  and  the  judgment  at  the 
trial  restored  with  costs  of  the  appeal  to  the  Divisional  Court 
and  this  Court. 

Hon.  Mr.  Justice  Garrow  and  Hon.  Mr.  Justice 
Magee,  concurred. 

Hon.  Mr.  Justice  Meredith: — The  first  question  in- 
volved in  this  case  is  one  of  fact,  namely:  What  was  the 
nature  and  effect  of  the  transaction  between  the  bank  and 
Fox  by  which  the  bank  became  the  holders  of  the  promissory 
note  in  question,  of  which  he  was  the  payee,  by  virtue  of 
the  endorsement  of  it  by  him  over  to  its  order,  and  the 
delivery  of  it  at  the  same  time,  by  him  to  it. 

We  are,  of  course,  not  bound  by  the  present  impressions, 
of  either  of  the  parties  to  that  transfer,  as  to  its  true  nature 
and  effect ;  memory  at  best  is  likely  to  be  more  or  less  treach- 
erous, and  none  the  less  because  one  of  the  persons  was  the 
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manager  of  a  bank  upon  whose  mind  impressions  of  bank- 
ing transactions  were  being  continuously  made  in  large  num- 
bers. In  such  a  case  as  this  the  surrounding  circumstances 
and  the  probabilities  are  very  useful  witnesses. 

Fox  was  a  customer  of  the  bank,  and  a  man  whose  busi- 
ness affairs,  or  other  exigencies^  made  it  necessary  or  expedi- 
ent for  him  to  borrow  money  from  time  to  time,  and  the  note 
in  question  was,  at  least,  likely  to  be  helpful,  and  to  be  used 
in  obtaining  the  necessary  credit,  in  such  an  institution  as 
this  bank — one  of  the  several  foremost  in  this  country. 

There  are  really  only  three  purposes  for  which  it  is  pos- 
sible that  the  transfer  of  the  note  could  have  taken  place: 
(1)  for  safe  keeping;  (2)  as  security  for  money  advanced 
or  to  be  advanced;  or  (3)  for  collection. 

Safe  keeping — ^mere  custody — i^  out  of  the  question :  no 
one  suggests  it;  it  ouglit  not  to  have  been  endorsed  over  if 
that  were  the  intention  of  the  parties. 

Collection  alone  seems  to  me  to  be  also  out  of  the  ques^ 
tion;  no  one  testifies  to  it;  and  no  one,  having  regard  to  all 
the  circumstances  of  the  case^  could  reasonably  conclude  that 
such  was  the  full  nature  and  effect  of  the  transaction.  It 
was  the  note  of  the  man's  partner  transferred  while  they 
were  carrying  on  business  together,  many  months  before  the 
rupture  between  them:  it  was  not  a  note  of  the  ordinary 
mercantile  character  usually  paid  and  taken  up  through  the 
payee's  banker.  What  reason  can  be  suggested  for  placing 
the  promissory  note  of  one's  partner  in  a  bank  for  collection : 
this  partner. was  the  principal  debtor  and  he  was  at  hand; 
if  it  be  suggested  that  the  payee  knew  or  expected  that  the 
partner  would  resist  payment  then  it  is  almost  certain  that 
it  would  be  transferred  so  as  to  give  the  bank  higher  rights 
than  the  payee. 

The  testimony  of  the  bank's  manager  is  that  the  note  was 
taken  by  the  bank,  through  him  for  what  it  was  worth ;  that 
is,  of  course,  for  what  it  was  worth  in  Fox's  dealings  with 
the  bank  and  his  obligations  to  the  bank  in  connection  with 
them,  not  for  the  small  commission  to  be  had  for  collection, 
if  it  were  paid  at  maturity.  The  testimony  of  Fox  at  the 
trial  was  that  the  purpose  of  the  transaction  was  that  the 
bank  should  hold  the  note  as  collateral  security  for  moneys 
advanced  to  him  from  time  to  time;  and  he  added  **from 
drafts  going  through;"  words  which  do  not  seem  to  me  to 
have  been  intended  to  put  any  expressed  limitation  upon  the 
extent  of  the  security,  but  rather  to  indicate  that  which  was  in 


746  "^BE  ONTARIO  WEEKLY  Rl»PORTER.        [veL.  21 

the  mind  of  the  witness  at  the  moment  of  making  the  state- 
ment; and  was  his  way  of  expressing  the  character  of  the 
business  which  he  did  with  the  bank  and  for  which  they 
would  need  security ;  strictly  speaking,  they  must  have  meant 
more  than  they  literally  convey.  No  security  would  be 
needed  for  drafts  going  through  for  collection;  security 
would  be  needed  only  for  money  advanced  whether  on 
*^  paper  "  strictly  called  drafts  or  not. 

It  is  quite  obvious  that  if  the  manager  had  regard  for 
his  master's  interests,  or  for  his  own  reputation  as  a  banker,  he 
would  have  taken  the  note  as  security  for  such  sum  as  migfit 
from  time  to  time  be  advanced  by  the  bank  to  Fox,  especially 
as  there  can  be  no  manner  of  doubt  that  Fox  was  quite  will- 
ing that  the  bank  should  so  acquire  and  hold  it ;  that  is  that 
it  should  be  held  as  security  for  the  amount  of  Fox's  indebt- 
edness to  the  bank  from  time  to  time  in  his  account  with 
them.  If  we  draw  the  conclusion,  from  circumstances  fully 
warranting  it,  that  the  banker  would  take  all  the  security 
he  could  get,  and  would  try  to  get  more,  we  shall  be  very 
much  nearer  the  truth  in  almost,  if  not  quite,  every  case, 
than  if,  from  the  same  circumstances,  we  conclude  that  he 
would  reject  security  which  he  might  as  easily  have  had  and 
would  reject  it  without  rhyme  or  reason. 

So  that  we  have  a  customer,  hurigry  for  credit  on  the 
best  terms  obtainable,  with  a  negotiable  instrument  by  which 
he  can  get  more  credit  and  better  terms  if  he  pledge  it  as  a 
standing  security ;  and  a  banker  always  hungry  of  every  avail- 
able security;  and  so  you  might  as  well  expect  two  hungry 
men  to  put  aside,  instead  of  eating,  good  food  set  before 
them  to  be  eaten,  as  to  expect  this  note  under  the  circum- 
stances to  be  laid  aside  for  collection  only:  I  accept  Fox's 
statement  as  to  the  purpose  of  the  transfer  of  it  without  any 
sort  of  doubt. 

There  is  really  nothing,  that  militates  against  this  view 
of  this  case,  in  any  of  the  circumstances  relied  upon  by  the 
respondent;  it  was  quite  right  in  any  case  to  enter  the  note 
in  the  bank's  collection  docket:  why  not?  It  was  in  the 
bank's  interests,  and  no  doubt  their  duty,  to  send  it  through 
the  regular  process  for  collection.  It  was  not  discounted ;  the 
proper  course  of  the  bank  seems  to  me  to  have  been  taken 
in  taking  the  usual  steps  to  enable  the  makers  to  pay  at 
maturity;  and  would  have  been  taken  in  placing  the  pro- 
ceeds of  the  note  to  the  credit  of  Fox's  account,  if  it  had 
been  paid. 
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If  for  collection  only,  it  would  be  odd  that  for  many 
weekB  after  it  became  payable  no  steps  of  any  kind  were 
taken  respecting  it;  remaining  as  it  did  is,  of  course,  that 
which  was  entirely  right  if  it  were  a  subsisting  security. 
And,  beside  all  this,  as  I  have  before  mentioned,  if  there 
were  any  likelihood  of  the  defences  which  are  now  being  set 
up,  it  would  have  been  better  for  Fox  that  the  bank  should 
become  and  remain  throughout  holders  for  value,  imailected 
by  any  equity  in  respect  of  it,  to  the  extent  of  his  indebted- 
ness to  it. 

The  fact  that  no  "  hypothecation  paper  "  was  taken  with 
it  has  little  if  any  weight.  It  was  a  single  note  and  the 
course  of  business  of  the  bank  in  that  respect,  at  the  branch 
where  the  transaction  took  place,  is  testified  by  the  manager 
to  have  been  as  follows,  in  this  respect: — 

"  Q.  And  you  took  a  hypothecation,  I  suppose,  at  the 
time?  A.  No. 

Q.  Isn't  that  usual  when  notes  are  left  at  a  bank,  except 
when  they  are  left  for  mere  safe  keeping?  A.  It  is  more 
regular.    Sometimes  one  way  and  sometimes  the  other.'' 

.  And  I  cannot  think  that  the  testimony  of  the  bank  man- 
ager warrants  any  such  conclusion  as  that  Fox  might  have 
taken  up  this  note  at  any  time  when  he  was  under  any  liabil- 
ity to  the  bank;  he  could,  of  course,  have  taken  it  up  at  any 
time  when  no  such  obligation  existed;  but,  of  course,  at  the 
risk  of  not  getting  credit  when  he  next  sought  it. 

If  Fox  were  making,  and  if  in  law  he  could  make  an  ap- 
propriation of  the  proceeds  of  the  note  to  the  payment  of 
the  balance  of  his  account  by  the  bank,  on  the  grounds  that 
the  bank  never  acquired  or  held  the  note  in  this  way,  would 
he  be  likely  to  succeed?  We  must  not  let  sympathy  for  the 
man  who  made  the  note,  and  got  others  to  join  with  him  as 
maimers,  and  who  plainly  has  not  come  veiy  well  out  of  his 
po-partnership  experience  with  Fox,  affect  the  strict  legal 
rights  of  the  parties.  If  it  may  be  said,  to  the  bank,  why 
did  you  not  take  a  writing  evidencing  the  fact,  if  it  were  a 
fact  that  you  were  to  hold  the  note  as  your  continuing 
security,  might  it  not,  with  much  greater  force,  be  said  to 
Fox,  why  did  you  not  take  a  receipt  for  the  note  shewing 
it  was  transferred  for  collection  only;  and  why  not  take  the 
note  up,  or  do  something  in  regard  to  it,  after  failure  of  the 
makers  to  pay. 

The  disinclination  of  the  bank  to  have  the  note  sued  on 
in  its  name  does  not  help  the  respondent;  if  they  were  col- 
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lectors  merely  in  the  sense  of  a  collecting  agency,  Ihey  would 
be  less  likely  to  have  such  a  disinclination.  Such  a  disinclin- 
ation is  natural  in  any  case,  and  the  more  so  at  the  instance 
of  another  and  for  his  benefit;  but  in  this  case  the  bank 
had  been  driven  to  sue  in  its  own  interests  now. 

My  conclusion  upon  the  first  question  involved  is,  that 
the  note  was  taken  and  always  held  by  the  bank  as  security  for 
the  repayment  of  all  that  might  from  time  to  time  be  owing 
by  Fox  to  the  Bank;  see  Atwood  v,  Crowdie,  1  Stark.  483. 

If  I  am  right  as  to  the  facts,  there  can  be  no  doubt  that 
the  note  is  good,  in  the  bank's  hands,  against  the  makers  of 
it,  for  the  amount  of  the  indebtedness  of  Fox  to  the  bank, 
for  which  judgment  was  entered  in  favour  of  the  bank  at 
the  trial;  the  fact  that  at  some  time  there  was  nothing  due 
from  Fox  to  the  bank  woidd  not  cut  out  that  right  or  de- 
prive the  bank  of  the  position  of  a  holders  in  due  course; 
there  would  not  be  by  implication  a  new  transfer  of  the  note 
as  security  for  each  separate  indebtedness  or  advance,  there 
would  be  but  the  one  transaction,  to  which  all  changes  in  the 
account  between  Fox  and  the  bank  would  be  referable; 
everything  would  relate  back  to  the  one  transfer  made  while 
the  note  was  current;  although,  of  course,  it  was  quite  com- 
petent in  Fox  to  have  taken  up  the,  note  at  any  time  when 
there  was  no  obligation  on  his  part  to  the  bank:  see  Atwood 
V.  Crowdie,  1  Stark.  483,  a  case  extremely  like  this  case  in 
substance. 

I  would  allow  the  appeal  and  restore  the  judgment  to  the 
extent  of  the  amount  of  the  plaintiffs'  claim  proved  at  the 
trial. 

Hon.  Mr.  Justice  Maclaren  (disseniing) : — ^This  action 
was  brought  by  the  bank  against  two  of  the  three  makers  of 
a  joint  and  several  promissory  note  for  $2,000  to  the  order 
of  one  C.  H,  Fox,  who  endorsed  it  over  to  the  bank  before 
maturity.  It  was  not  protested  and  has  not  been  paid.  The 
action  was  tried  by  Boyd,  C,  who  held  that  under  sec.  54, 
sub-sec.  2,  of  the  Bills  of  Exchange  Act,  the  bank  was  en- 
titled to  recover  against  the  makers,  the  sum  of  $1,116.39 
being  the  amount  of  its  lien  for  the  indebtedness  of  Pox. 
The  defendants  having  appealed  to  the  Divisional  Court,  the 
judgment  was  reversed  and  the  action  dismissed  on  the 
ground  that  the  bank  was  not  a  holder  in  due  course,  but 
acquired  its  lien  after  maturity  and  dishonour,  and  after  a 
otal  failure  of  consideration.     Britton,  J.,  dissented. 
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The  note  in  question  was  given  under  the  following  agree- 
ment: "I  agree  to  huy  one-half  interest  in  the  Manu- 
facturers Agency  of  Mr.  Chas.  Pox,  in  the  city  of  Vancouver ; 
to  have  one-half  interest  in  all  agencies  controlled  by  him 
and  any  agencies  which  he  shall  secure:  Mr.  Fox  to  have 
one-half  interest  in  all  agencies  which  I  shall  secure — ^for  the 
sum  of  two  thousand  dollars  ($2,000). 

That  Mr.  Fox  and  myself  to  each  put  into  the  business 
the  sum  of  one  thousand  dollars  ($1,000). 

That  I  shall  work  my  way  to  Montreal,  returning  to 
Vancouver  as  soon  as  possible. 

Mr.  Fox  and  myself  to  each  draw  a  stated  salary  agreeable 
to  each  other. 

Balance  of  oommissions,  after  salary  and  general  ex- 
pense accounts  are  deducted  to  be  equally  divided. 

Dated  at  Vancouver  in  the  province  of  British  Columbia, 
this  19th  day  of  March,  1907— (Sgd.)  C.  H.  Fox.  (Sgd.) 
Alf .  H.  Living.'^  The  same  day  Fox  gave  Living  the  fol- 
lowing letter: — ^Vancouver,  Canada,  March  19th,  1907 — 
Mr.  A.  Living,  Dear  Sir:  Confirming  our  agreement  of  to- 
day it  was  iinderstood  that  I  will  at  my  own  expense  take 
a  trip  to  England  and  Qermany  during  the  next  year  to 
secure  better  agencies,  particularly  cutlery,  household  furn- 
ishings and  fire-arms.    Yours  truly,  C.  H.  Fox.*' 

Living  had  not  the  $2,000  to  pay  Fox,  but  after  getting 
a  note  that  was  not  satisfactory  and  was  returned,  he  finally 
persuaded  the  two  defendants,  his  uncle  Thompson,  and  his 
mother-in-law  Mrs.  Turley,  both  of  Ottawa,  to  join  him  in 
a  joint  and  several  note  dated  Vancouver,  July  Ist,  1907, 
for  $2,000  payable  in  three  months  after  date  to  the  order 
of  Fox. 

Early^in  August  Fox  tried  to  discount  this  note  at  the 
Merchants  Bank,  Vancouver,  but  after  enquiry  the  manager, 
Harrison,  declined  to  discount  it.  Fox  took  it  away,  but  on 
September  12th,  1907,  he  brought  it  back  and  left  it  with  the 
manager.  There  is  a  question  as  to  the  terms  on  which  it 
was  left,  which  will  be  considered  presently. 

The  defendants  urged  in  the  Courts  below  and  before  us 
that  Fox,  when  he  was  the  legal  holder  of  the  note  after 
maturity  had  ^iven  time  to  Living  who  was  his  only  debtor, 
the  defendants  being  merely  sureties,  and  that  on  this  ac- 
count the  defendants  were  released.  It  was  held  by  both 
Courts  that  this  defence  was  not  proved,  and  I  am  of  opinioi? 
that  they  were  clearly  right. 
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It  was  also  argued  before  us  that  as  the  defendants  were 
mere  aeommodation  makers,  the  bank  could  not  after  ma- 
turity and  dishonour  acquire  a  good  title  to  the  note  as 
against  the  sureties,  and  that  they  were  released  by  not  being 
notified  of  the  dishonour.  Being  makers  they  were  not . 
entitled  to  notice,  and  the  mere  fact  of  their  being  accom- 
modation makers  was  not  alone  sufficient  to  prevent  the  bank 
acquiring  a  good  title  after  maturity  for  value,  as  this  is 
not  an  equity  attaching  to  a  note.  See  Chalmers,  on  Bills 
(7th  ed.),  p.  130;  1  Daniel  on  Negotiable  Instruments,  sec. 
726;  Sturtevant  v.  Ford,  4  M.  &  Q.  101.  When  we  come 
to  deal  with  the  main  question  we  find  the  situation  a  very 
unsatisfactory  one,  as  the  business  between  Fox  and  Living 
was  done  in  the  most  slip-shod  and  irregular  manner,  as  were 
also  the  dealings  between  Fox  and  the  bank  with  respect  to 
the  note  in  question.  Neither  Fox  nor  Living  was  made  a 
defendant  in  the  present  action ;  but  they  were  both  witnesses 
at  the  trial,  and  wherein  they  differ  in  their  testimony  the 
Chancellor  does  not  express  any  preference.  Harrison,  the 
manager  of  the  bank,  who  personally  made  the  arrangements 
with  Fox  regarding  the  note;  was  not  at  the  trial,  he  having 
been  previously  examined  at  Vancouver  under  a  commission ; 
so  that  as  regard  his  testimony  we  are  in  the  same  position 
as  was  the  Chancellor.  Where  his  testimony  conflicts  with 
that  of  Fox  I  prefer  to  accept  his  version  of  the  facts, 
especially  as  he  is  corroborated  by  the  books  and  by  the 
entries  and  records  made  at  the  time.  As  to  the  terms  on 
which  Fox  left  the  note  with  him,  Harrison  simply  says  "  he 
left  it  with  me  for  what  it  was  worth.'* 

From  the  evidence  of.  Harrison  it  appears  that  on  the 
4th  of  September,  1907,  he  had  discounted  for  Fox  a  $600 
note  which  was  current  on  the  12*th  of  September  when  the 
note  now  sued  on  was  left  with  him  at  the  bank.  He  also 
discounted  another  note  for  $300  for  Pox  on  the  29th  of 
September.  1907.  From  this  time  onward  until  November 
26th,  1908,  Fox  was  from  time  to  time  indebted  to  the 
bank  in  varying  amounts,  and  at  times,  sometimes  for  weeks 
at  a  time,  he  was  free  from  such  indebtedness.  From  No- 
vember 25th,  1908,  until  this  action  was  brought  on  the  2nd 
of  March,  1909,  he  was  indebted  continuously.  Harrison's 
evidence  as  to  the  position  of  the  note  during  these  periods 
is  given  as  f ollowiB :  "  Q.  And  at  any  time  during  this  period, 
when  Pox  was  indebted  to  the  bank  he  could  have  taken  the 
note  out  of  your  possession  and  done  whatever  he  chose  with 
it?     A.  Yes,  had  he  chosen."    As  a  banker,  he  knew  that 
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this  correctly  described  the  position  of  the  bank  with  respect 
to  a  note  left  with  it  by  a  cuBtomer  as  he  says  this  one  was 
simply  "for  what  it  was  worth/'  and  without  any  special 
pledging  or  hypothecation,  and  the  rights  which  it  had  under 
the  banker's  lien,  whereby  it  has  the  right  to  retain  any 
such  note  for  any  debt  due  to  it;  but  has  not  the  right  to 
retain  it  for  any  liability  which  has  not  yet  become  due  or 
payable.  See  Grant  on  Banking  (2nd  ed.),  p.  306;  1  Hals- 
bury's  Laws  of  England,  sec.  1258. 

It  was  urged  on  behalf  of  the  bank,  on  the  authority  of 
Atwood  V.  Crowdie,  1  Stark.  483,  that  although  there  was  no 
lien  when  there  was  nothing  due,  yet  on  the  $450  note  be- 
coming due  on  the  26th  of  ITovember,  1908,  the  lien  of  the 
bank  would  revive  as  of  the  12th  of  September,  1907,  the 
date  of  the  original  delivery  of  the  note  to  the  bank. 

Such  is  not  the  eflfect  of  Atwood  v.  Crowdie-  Lord  Ellen- 
borough's  holding  was  not  what  is  claimed,  but  was  that 
the  lien  on  the  accommodation  bills  having  ceased  to  attach 
when  the  debt  was  paid  "by  allowing  them  to  remain  in 
the  hands  of  the  plaintiffs,  the  lien  revested,  when  upon 
fresh  advances  made,  the  balance  turned  in  favour  of  the 
plaintiffs."  What  the  case  really  decided  was  that  the  lien 
would  revive  as  of  the  date  of  the  fresh  advances,  and  that 
a  party  might  acquire  a  lien  on  accommodation  bills  after 
their  maturity.  This  case  so  far  as  it  is  in  point  is  entirely 
in  favour  of  the  defendants,  aa  it  would  shew  that  the  bank 
is  in  the  position  of  any  other  holder  taking  a  bill  after 
maturity — ^it  takes  it  subject  to  its  equities.  The  legal  posi- 
tion of  the  bank  in  this  case  is  the  same  as  though  it  had 
returned  the  note  to  Fox  when  there  was  nothing  owing  by 
him,  and  he  had  re-delivered  it  to  the  bank  when  he  again 
became  indebted  to  it  on  the  25th  of  November. 

The  next  question  is  whether  there  was  such  a  failure  of 
consideration  as  between  Pox  and  Living  as  would  prevent 
the  bank  from  recovering  as  was  held  by  the  Divisional 
Court.  In  order  to  decide  as  to  this  we  have  to  look  at 
their  agreement  of  March  19th,  190(7,  set  out  above,  and  to 
consider  their  relations  and  the  dealings  between  them  in 
BO  far  as  they  may  affect  this  note  up  to  the  25th  of  No- 
vember, 1908. 

A  glance  at  the  agreement  will  shew  how  crudely  and 
inartificially  it  is  drawn;  and  a  perusal  of  the  agreement 
and  the  evidence  will  shew  how  cmpletely  each  of  the 
parties  appears  to  have  failed  in  almost  every  particular  to 
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carry  out  the  terms  and  stipulations  binding  upon  them 
respectively. 

The  evidence  shews  that  Fox  never  made  over  or  gave 
to  Living  the  one-half  or  any  other  interest  in  any  of  the 
agencies  he  then  had  or  secured  afterwards,  and  that 
Living  never  gave  him  the  $2,000  or  any  part  of  it;  that 
neither  of  them  paid  in  any  part  of  the  $1,000  which  they 
were  each  to  contribute  as  capital;  that  Fox  kept  sole  con- 
trol of  the  business  premises,  his  own  name  alone  appear- 
ing on  the  sign;  that  no  partnership  books  were  ever 
opened  or  kept ;  that  the  bank  account  remained  in  the  name 
of  Fox  individually;  and  that  he  did  not  go  to  England  or 
Germany  as  he  undertook  to  do  in  order  to  secure  better 
agencies.  The  nearest  approach  to  anything  like  a  partner- 
ship appears  to  have  been  their  getting  a  few  months  after 
the  agreement  some  stationery  with  the  name  of  "  Fox  and 
Living  ^'  upon  it.  Fox  says  this  was  used  for  some  of  their 
correspondence  which  Living  denies.  Their  proposed  part- 
nership amounted  to  so  little  that  when  they  quarrelled  and 
Fox  put  Living  out,  all  the  latter  had  to  do  was  to  pick  up 
a  few  private  letters  off  the  desk  and  walk  out.  Up  to  the 
time  of  the  trial  (nearly  two  years)  neither  of  them  had 
taken  any  further  steps  to  settle  up  their  business.  The 
only  question,  however,  with  which  we  have  to  deal  at  pre- 
sent is  that  of  the  consideration  or  the  failure  of  considera- 
tion for  the  note.  This  was  the  $2,000  which  Living  was 
under  the  first  paragraph  of  the  agreement,  to  pay  Fox  for 
one-half  interest  in  all  the  agencies  then  controlled  by  Fox, 
and  in  any  he  mi^ht  thereafter  secure,  possibly  including 
his  undertaking  to  go  to  England  and  Germany  at  his  own 
expense,  no  part  of  which  was  carried  out  by  Fox,  so  that 
there  was  a  total  failure  of  consideration.  This  being  a 
defect  of  title  within  the  meaning  of  sec.  70  of  the  Bills 
of  Exchange  Act,  or  equity  attaching  to  the  note,  and  exist- 
ing before  and  at  the  time  that  the  lien  upon  which  the  bank 
sued  had  its  origin  which  was  long  after  the  maturity  of  the 
note,  the  bank  could  acquire  no  better  title  than  Fox  then 
had  and  the  note  was  void  for  want  of  consideration. 

If  the  parties  were  going  into  matters  beyond  this  it 
could  only  be  dne  as  the  learned  Chancellor  suggested  in 
proceedings  to  which  Fox  and  Living  were  parties. 

For  these  reasons  and  others  given  by  Falconbridge,  C.J., 
I  am  of  opinion  that  the  judgment  of  the  Divisional  Court 
was  right  and  should  be  affirmed. 
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Principal  and  Agent — Commisaion  on  Sale  of  Land — Parties,  brought 
together  hy  Agent — Sale  Effected  hy  Principal  without  Agent* s 
Knowledge — Right  of  Agent  to  Commission.  ' 

Denton,  Co.C.J.,  gave  plaintiffs  judgment  for  their  commission* ' 
Rice  V.  OalbraitK  21  O.  W.  R.  571,  followed. 

An  action  by  real  estate  agents  to  recover  a  commission 
on  the  sale  of  land. 

W.  E.  Raney,  K.C.,  for  the  *  plaintiffs. 
R.  G.  Hunter,  for  the  defendant  Price. 
John  King,  K.C.,  for  the  defendant  Warren. 
I).  I.  Grant,  for  the  defendant  Partridge. 

His  Honour  Judge  Denton: — The  plaintiffs  are  real 
estate  agents  in  Toronto.  Prior  to  26th  April,  1911,  the 
defendant,  Price,  was  the  owner  of  stores  numbers  359,  361, 
363,  and  3651/^  Spadina  avenue,  Toronto.  In  one  of  these 
stores  the  plaintiffs  had  their  office  rented  from  Price.  Some 
two  years  before  the  said  date,  the  defendant  Price  placed 
these  stores  in  the  hands  of  the  plaintiffs  for  sale  on  the 
usual  commission  terms.  The  defendant  Partridge  is  also 
a  real  estate  agent  in  Toronto.  The  defendant  Warren  is  a 
dealer  in  knitted  goods,  and  at  the  time  mentioned  had  his 
place  of  business  at  465  Yonge  street.  The  defendant  War- 
ren had  been  for  sometime  looking  out  for  another  place, 
and  the  defendant  Partridge  was  acting  as  agent  in  en- 
deavouring to  secure  a  place  for  him.  In  connection  with 
one  of  the  properties  which  Partridge  proposed  to  get  for 
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Warren,  Warren  had  paid  Partridge  money  which  Partridge 
had  in  his  possession.  The  defendant  Price  had  also  author- 
ized Partridge  to  sell  the  same  stores. 

On  the  morning  of  the  26th  of  April,  Stewart,  an  agent 
of  the  plaintiffs,  called  upon  Warren  and  mentioned  these 
stores  as  being  likely  to  suit  him,  and  after  pointing  out  the 
advantages  of  the  property  asked  him  to  go  to  see  them. 
Stewart  told  him  that  the  plaintiffs  had  their  office  in  one 
of  these  stores  and  to  call  there  and  the  plaintiffs  would 
shew  him  through.  Later  in  the  morning  Warren  called  at 
the  plaintiffs'  office,  and  was  shewn  through  the  stores  by  the 
plaintiff  Linton.  Linton  then  tried  to  get  Warren  into  their 
offices  to  make  an  offer.  This  Warren  refused  to  do,  giving 
as  a  reason  that  he  wanted  his  wife  to  see  the  property. 
Warren  went  back  to  his  own  place  and  shortly  after  and 
on  the  same  day  the  defendant  Partridge  called  upon  Warren 
to  discuss  the  purchase  of  another  property.  Warren  men- 
tioned to  Partridge  that  Stewart  had  been  in,  and  that  he 
had  been  over  to  see  these  stores.  Partridge  then  stated  to 
Warren  that  he  also  had  had  these  stores  on  his  books  for 
sale  for  the  past  two  years  and  could  put  the  sale  through  for 
him.  Warren  readily  concurred  because  Partridge  had  been 
interesting  himself  on  Warren's  behalf  for  some  time,  and 
had  some  money  in  his  possession  belonging  to  Warren. 

Partridge  said  he  would  see  Price  at  once,  which  he  did, 
and  after  representing  to  Price  that  he  had  a  purchaser  at 
$22,000,  which  figure  Price  refused  to  discuss,  he  prepared 
what  is  called  an  option,  which  Price  signed.  This  option 
was  in  the  form  of  a  bond  that  Price  would  sell  the  property 
to  Partridge  for  $23,000,  and  would  pay  him  a  commission 
of  2%  per  cent. 

Price  well  know  that  Partridge  was  an  agent,  and  he 
must  have  known  this  option  was  obtained  from  him  for  the 
purpose  of  tying  him  up  for  a  short  time  until  Partridge 
could  put  through  the  sale.  Partridge  then  returned  to  Warren 
and  on  the  same  day  obtained  from  Warren  an  offer  in  writ- 
ing by  Warren  to  Price  to  buy  the  property  for  $23  000.  This 
offer  Price  accepted  on  the  same  day.  This  offer  states  that 
the  sale  is  made  through  the  Business  Alliance,  which  is  the 
name  under  which  Partridge  carried  on  business.  There  was 
some  evidence  that  several  weeks  before  the  26th  April,  the 
defendant  Partridge  casually  mentioned  these  stores  to  the 
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defendant  Warren,  but  this  did  not  excite  any  interest  iik 
Warren,  who  did  nothing  in  consequence. 

I  think  it  is  beyond  question  that  it  was  the  action  of 
Stewart  in  introducing  this  property  to  Warren,  followed 
immediately,  as  it  was,  by  bis  being  shewn  through  the  stores 
by  the  plaintiff  Linton,  that  kindled  the  desire  in  the  de- 
fendant Warren's  mind  to  buy  the  property.  This  was  what 
induced  him  to  buy.  It  was  the  foundation  upon  which  all 
subsequent  negotiations  proceeded  and  without  which  they 
would  not  have  proceeded.  And  it  is  clear  that  what  the 
defendant  Partridge  did  was  to  snatch  the  transaction  out 
of  the  plaintiffs  hands  for  the  purpose  of  earning  the  com- 
mission for  himself.  No  other  conclusion  can  I  think  be 
come  to  on  this  evidence. 

The  plaintiffs  first  brought  an  action  in  this  Court  against 
Price  alone  to  recover  their  commission.  This  action,  for 
some  reason  that  has  not  been  explained,  was  discontinued, 
and  the  present  action  brought,  alleging  in  effect  a  con- 
spiracy on  the  part  of  the  three  to  deprive  the  plaintiffs  of 
their  commission. 

The  plaintiffs  at  the  trial  asked  for  an  amendment  of  the 
pleadings  to  make  it  clear  that  they  claimed  against  the  de- 
fendant Price  for  the  commission.  I  allow  this  amend- 
ment. The  plaintiffs'  counsel  was  not  able  to  state  what 
cause  of  action  he  had  against  the  other  two  defendants,  and 
did  not  press  for  judgment  against  them.  The  defendant 
Price  did  not  ask  leave  to  amend  the  pleadings  by  claiming 
any  remedy  over  against  his  co-defendant  Partridge,  so  that 
the  action  has  to  be  disposed  of  on  pleadings  in  which  the 
plaintiffs  claim  the  commission  from  the  defendant  Price, 
and  allege  in  a  very  hazy  way  a  conspiracy  on  the  part  of  the 
other  two.  There  is  no  doubt,  I  think,  on  this  evidence  that 
the  defendant  Price  entered  into  the  contract  of  sale  to 
Warren  without  any  notice  or  knowledge  that  any  one  else 
than  the  defendant  Partridge  was  interested  in  the  matter  as 
agent.  In  other  words  Price  did  not  know  that  the  plain- 
tiffs had  introduced  the  property  to  Warren.  It  does  ap- 
pear, however,  that  before  the  deed  was  registered  the  de- 
fendant Price  was  notified  that  the  plaintiffs  claimed  the 
commission.  The  deposit  of  $500  on  the  sale  was  paid  to 
Partridge,  which  he  kept  and  applied  on  his  commission,  and 
when  the  sale  was  completed  the  $500  was  credited  to  the  pur- 
diaser  as  a  payment  on  account  of  the  purchase-money.    The 
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commission  amounts  to  $575,  but  Partridge  has  not  yet  been 
paid  the  remaining  $76. 

The  main  discussion  at  the  trial  was  over  the  question 
whether,  assuming  that  the  plaintiiBPs  had  introduced  the 
property  to  Warren,  and  that  they  were  the  eflFective  cause  of 
the  sale,  the  defendant  Price  could  be  liable  in  a  case  like 
this,  where  he  sold  the  property  through  the  hands  of  an- 
other agent,  being  innocent  of  the  fact  that  the  plaintiffs 
were  in  any  way  concerned  in  the  sale. 

The  very  same  point  arose  in  the  action  of  Bice  v.  Oal- 
braith  tried  before  me  at  the  December,  191J,  sitting  of  this 
Court.  In  that  case  I  followed  a  decision  in  Manitoba  of 
Locators  v.  Clough,  17  Man.  L.  E.  659,  and  dismissed  the 
action.  The  plaintiff  appealed  and  judgment  in  this  case 
has  been  withheld  until  the  judgment  of  the  Divisional  Court 
in  that  case  should  be  rendered.  That  has  now  been  done, 
and  the  case  is  reported  in  21  0.  W.  R.  571.  It  has  been 
held  that  the  Manitoba  case  does  not  contain  a  correct  state- 
ment of  the  law.  Under  Rice  v,  Oalhraith,  I  have  no  alter- 
native but  to  give  judgment  for  the  plaintiffs  for  the  full 
amount  of  the  commission,  $585,  and  the  costs  of  the  action. 
This  may  be  a  hardship  upon  the  defendant  Price,  but  no 
other  decision  can  be  given  in  view  of  the  result  of  that  case. 

The  action  must  be  dismissed  as  against  the  other  two 
defendants,  and  the  only  argument  which  took  place  at  the 
trial  as  regards  them,  was  the  question  whether  they  were  en- 
titled to  their  costs.  This  action  should,  of  course,  never 
have  been  brought  against  them.  The  plaintiffs'  object  may 
have  been  to  get  discovery,  and  it  may  be  said  that  a  plain- 
tiff who  brings,  for  the  purpose  only  of  getting  discovery, 
an  action  against  persons  against  whom  he  knows  he  canApt 
succeed,  ought  to  pay  in  the  shape  of  costs  for  any  advantage 
he  gets.  But  this  case  is  such  a  glaring  one  of  an  effort  to 
deprive  the  plaintiffs  of  a  commission  justly  earned  by  them, 
that  I  think  these  two  defendants  cannot  well  complain  if, 
in  the  exercise  of  my  discretion,  I  dismiss  the  action  as 
against  them  without  costs.  There  will  be  the  usual  stay 
for  thirty  days. 
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DiyiSIOXAL   COURT. 

April  18th,  1912. 

UNDERWOOD  v.  COX. 
3  O.  W.  N. 

Contract — Settlement  of  Claims  under  Will — Action  to  Enforce  — 
Defence^  Fraud  and  Misrepresentation — Absence  of  Independent 
Advice — Confidential  Relationship  —  Documents  Signed  tcithout 
Being  Read  Over. 

Divisional  Court  reversed  judgment  of  Kellt,  J.,  21  O.  W.  R. 
472,  and  dismissed  plaintiff*8  action  with  costs.  The  action  was 
brought  by  two  children  of  the  late  Francis  Underwood,  to  recover 
from  defendant,  another  child,  $964.70  under  an  agreement  entered 
into  between  the  parties  in  settlement  of  a  dispute  over  the  said  will. 

Held,  that  the  evidence  disclosed  that  the  alleged  settlement  was 
a  nefarions  transaction,  though  its  real  import  was  obscured  at  the 
trial  by  reason  of  the  rejection  of  evidence.  That  the  letter  written 
by  the  plaintiff  to  the  defendant  pendente  lite  shewed  to  what  un- 
worthy means  plaintiff  would  stoop  to  secure  his  own  ends.  Plain- 
tiff had  no  belief  in  his  flimsy  claims  upon  his  father  or  upon  his 
estate  or  in  respect  to  the  validity  of  the  will ;  his  whole  action 
indicated  a  scheme  to  put  money  in  his  pocket  (by  hook  or  by  crook) 
at  the  expense  of  his  sister. 

An  appeal  by  the  defendant  from  a  judgment  of  Hon. 
Mr.  Justice  Kelly,  21  0.  W.  R.  472. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchford,  and  Hon. 
Mr.  Justice  Middleton. 

G.  Waldron,  for  the  defendant,  appellant. 

-  R.  U.  Mcpherson,  and  J.  W.  McCullough,  for  the  plain- 
tiffs, respondents. 

Hon.  Sir  John  Boyd,  C.  : — This  appears  to  be  a  nefari- 
ous transaction,  though  its  real  import  was  obscured  at  the 
trial  by  reason  of  the  rejection  of  evidence.  Had  the  letter 
written  by  the  plaintiff  to  the  defendant  pendente  lite  been 
admitted  and  considered  by  the  learned  Judge,  I  do  not  doubt 
but  that  he  would  have  arrived  at  a  conclusion  diametrically 
opposite  to  that  now  under  appeal.  He  was  impressed  favour- 
ably with  the  appearance  of  the  plaintiff,  but  his  own  letter 
shews  to  what  unworthy  means  he  will  stoop  to  serve  his  own 
ends.  The  dispute  falls  to  be  decided  (as  I  take  it),  mainly, 
if  not  entirely  on  what  occurred  during  the  first  interview 
of  one  hour  between  brother  and  sister  (the  said  parties)  on 
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the  4th  May,  1910,  when  he  made  the  claim  which  was  after- 
wards given  legal  effect  to  by  the  writing  under  seal  which 
is  the  foundation  of  this  suit.  But  to  understand  the  situa- 
tion it  is  needful  to  refer  to  what  is  in  evidence  and  to  the 
prior  sequence  of  events. 

The  first  section  relates  to  the  plaintiff's  claim  of  unfair 
treatment  by  his  father.  This  claim,  vague  at  best,  looms  up 
more  largely  at  the  trial  than  elsewhere  made  known.  It 
was  not  known  by  or  disclosed  to  the  defendant,  and  even 
now  it  is  difficult  to  find  out  coherently  any  claim  from  the 
evidence.  But  so  far  as  it  has  substance  the  situation  is  this 
and  it  rests  entirely  on  the  recollection  and  good  faith  and 
credibility  of  the  plaintiff — with  no  scrap  of  writing  to  assisi, 
but  all  the  writings  making  against  him. 

The  lot  named  in  the  will  N.,  part  of  lot  18  (fifty  acres) 
in  the  4th  of  Scarborough  was  the  plaintiff  says  originally 
owned  by  his  mother.  She  died  in  1885,  without  a  will,  leav- 
ing the  father,  this  son,  and  four  sisters,  of  whom  the  young- 
est, the  defendant  Jane,  was  under  age.  It  is  said  that  the 
mother  intended  that  the  son  should  get  this  lot,  and  it  is 
said  that  the  father  got  the  sisters  to  sign  off  their  claims 
without  consideration  in  favour  of  the  plaintiff.  It  is  said 
that  the  plaintiff  mortgaged  for  $500  with  which  money  he 
went  into  business,  without  much  success  apparently.  Then 
the  father  asked  the  son  to  sell  him  the  lot,  and  the  son 
wanted  for  his  interest  therein  $3,500,  but  the  father  would 
give  no  more  than  $2,000,  and  this  the  son  took  on  the 
father  saying  that  the  son  would  get  a  share  with  the  rest  of 
them  when  he  divided — this  being  taken  to  mean,  "  when  he 
died."  The  son  contradicts  himself  as  to  whether  the  father 
paid  $2,000  and  assumed  the  mortgage  for  $500  or  whether 
the  mortgage  was  to  be  paid  out  of  the  $2,000.  This  oc- 
curred in  1888.  This  manner  of.  claim  was  not  explained 
to  the  sister  when  the  alleged  settlement  took  place  in  1910. 
He  gives  it  in  his  evidence  in  chief  thus :  *'  I  said  I  felt 
I  had  not  got  from  the  estate  what  I  should  have  got,  that 
my  father  had  not  left  me  what  I  was  promised,  what  I 
felt  I  should  have ;  she  said  she  had  nothing  to  do  with  that 
part  of  it  as  to  what  I  got  or  should  have  got." 

"  Then  I  asked  her  in  view  of  the  circumstances,  her 
knowing  how  the  property  was  made  and  got  together,  and 
how  I  stayed  at  home  till  I  was  23,  I  felt  it  was  due  her  to 
make  good  the  money,  as  she  was  evidently  the  only  benefi- 
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ciary  under  the  will,  that  I  should  have  a  certain  amount 
and  that  Mary  Ann  and  Catharine  should  have  something." 

To  follow  the  history  of  this  lot  after  the  son  conveyed 
to  the  father.  In  1902,  the  father  called  upon  Mr.  Holmes 
to  draw  the  papers  conveying  this  lot  to  his  daughter  Jane 
and  her  husband  Walter  Cox  and  to  draw  a  mortgage  on  26th 
July,  1902,  for  $1,000  upon  the  lot  from  the  Coxes  payable 
to  the  father  at  the  end  of  14  years  with  interest  at  21/^  per 
cent.  ~  This  was  subject  to  a  first  mortgage  from  the  father  to 
George  Morgan  (probably  an  executor)  for  $1,500.  Mr. 
Holmes  says  that  the  mortgage  was  drawn  expressly  for  the 
purpose  of  being  left  to  the  child  (Ida  Prances).  Accord- 
ing to  the  statement  of  the  plaintiff  this  farm  was  worth 
about  $5,000,  and  they  were  to  give  $4,750  for  it ;  of  which 
$1,500  was  paid  by  the  defendant.  There  was  also  the  mort- 
gage for  $1,000,  and  if  it  was  subject  to  another  mortgage 
for  $1,500;  that  would  total  $4,000.  And  the  plaintiff  omits 
to  tell  that  his  sister  Jane  relinquished  her  share  in  the  lot 
originally  wlien  it  was  conveyed  to  the  plaintiff — worth 
several  hundred  dollars.  The  rest  of  the  sisters  got  $2,500 
each  from  the  father  during  his  life. 

The  next  section  relates  to  the  will  of  the  father. 

The  father  died  at  the  home  of  the  plaintiff  Catharine 
Laurie  on  27th  March,  1910.  His  will  was  made  2nd  August, 
1902,  pursuant  to  instructions  given  to  the  well-known  law- 
yer Mr.  Holmes,  who  drew  it  and  was  one  of  the  subscrib- 
ing witnesses.  He  gives  to  his  daughter  Mary  Ann  Cox  and 
her  husband  Arthur,  X.  yo  of  lot  19  4th  Scarboro  being 
100  acres. 

To  his  daughter  Fanny  Xewell,  a  small  lot  containing 
%  of  an  acre  alongside  N.  50  acres  of  lot  18  conveyed  to 
Jane  and  her  husband.  To  Frances  Cox  daughter  of  his 
daughter  Jane  he  gives  the  organ  and  also  the  mortgage  for 
$1,000  made  by  his  daughter  Jane  to  the  testator  and  drawn 
less  than  a  week  before  the  will. 

Nothing  is  given  to  his  son  Richard  and  daughter  Cath- 
arine, as  he  had  advanced  them  a  sufficient  portion  (the 
plaintiff's  name  is  not  mentioned),  and  the  residue  of  the 
estate  goes  to  Jane  Cox. 

There  was  a  codicil  to  this  drawn  after  it  because  of  the 
death  of  Fanny  Newell  on  1st  March,  1905,  when  the  tes- 
tator was  living  with  his  daughter  Catharine,  whereby  the 
small  lot  of  J^  acreage  was  given  to  his  daughter  Jane,  the 
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defendant.  This  will  was  drawn  by  Mr.  Holmes'  partner  Mr. 
Gregory  and  by  him  also  witnessed.  The  defendant  was 
too  ill  to  attend  the  funeral,  but  the  plaintiflE  was  there,  and 
then  found  out  from  the  Lauiies  that  a  will  had  been  made. 
The  matter  was  talked  over  with  the  sister  Catharine,  and 
they  were  disturbed  about  the  way  the  property  was  left, 
and  about  Ida,  the  little  girl,  getting  the  mortgage  for  $1,000. 

The  plaintiff  bespoke  a  copy  of  the  will  and  returned 
to  his  home  at  London.  He  writes  a  letter  24th  April,-1910, 
to  the  executor  Geo.  Morgan,  urging  the  forthcoming  of  a 
copy  of  the  will,  in  which  he  says:  "All  the  information  I 
have  is  from  the  Lauries,  to  the  effect  the  youngest  girl  (i.e., 
defendant),  in  the  family  and  her  daughter  comes  in  for 
the  entire  estate.  And  it  is  my  opinion  (sic)  to  go  thor- 
oughly into  the  matter  before  allowing  the  matter  to  be 
settled." 

The  plaintiff  repairs  to  Mr.  Beattie,  solicitor,  in  London, 
and  procures  the  filing  of  a  caveat  on  26th  April,  1910,  on 
behalf  of  the  plaintiff  and  the  two  sisters  Mary  and  Cath- 
arine. It  is  not  clear  what  he  told  this  solicitor  as  to  the 
grounds  of  attack.  He  says :  "  One  of  the  grounds  was  his 
own  promise  before  a  witness,  that  I  was  to  have  a  share  in 
the  estate,"  and  there  is  further  from  examination  for  discov- 
ery :  "  And  your  solicitor  did  not  think  that  would  be  a  ground 
for  setting  aside  the  will?  A.  I  do  not  think  I  asked  him 
that."  "  I  thought  possibly  that  would  be  a  ground  for  set- 
ting aside  the  will  ...  I  did  not  go  into  the  question 
of  my  reasons  for  the  caveat  to  Jane."  "  However  the 
caveat  does  set  forth  as  grounds  that  the  alleged  will  was  not 
executed  by  the  testator,  or  if  executed  it  was  so  by  means  of 
duress  and  undue  influence  exercised  over  him,  and  that  he 
was  not  of  sound  mind,. memory,  and  understanding."  The 
plaintiff  says  the  caveat  was  filed  because  "he  felt  that  he 
had  not  got  what  he  felt  was  just  out  of  the  estate." 

A  warning  was  given  on  behalf  of  the  executors  on  27th 
April,  that  the  contestant  was  to  appear  within  ten  days 
after  service,  failing  which  the  Court  would  proceed  in  the 
premises ;  that  would  allow  him  till  the  end  of  the  first  week 
in  May  to  act.  Accordingly  on  3rd  May  he  visited  Mr. 
Gregory,  solicitor  for  executors,  and  the  caveat  was  discussed 
and  the  will,  and  he  asked  information,  speaking  something 
of  the  father  and  saying  the  will  was  not  fair.  Mr.  QregOTx 
informed  him  that  there  was  no  doubt  about  the  validity  of 


1912]  UNDERWOOD  v.  COX,  761 

« 

the  will  or  codicil  or  of  the  capacity  of  the  testator.  He  and 
his  partner  Mr.  Holmes  had  known  the  testator  well  for  years 
and  the  plaintiff  admits  that  he  was  told  emphatically  that 
there  was  no  cause  for  breaking  the  will. 

The  plaintiff  had  visited  his  father  in  1909,  and  found 
him  robust  and  strong-minded,  and  that  was  his  last  visit. 

These  are  the  facts  which  shew  a  perfect!^  hopeless  case 
for  attacking  the  disposition  of  property  made  by  the  testator 
either  on  the  grounds  set  forth  in  the  caveat  or  upon  the 
vague  oral  intimation  alleged  to  be  given  by  the  testator  a 
quarter  of  a  century  before  his  death,  that  he  would  leave  the 
son  ^mething  by  will.  How  then  does  it  come  that  the  de- 
fendant appeared  willing  to  settle  the  plaintiff's  claims  by 
paying  $1,400?  It  is  to  be  noted  that  Mary  makes  no  claim 
on  the  estate  and  takes  no  part  in  this  litigation ;  and  further 
tliat  the  alleged  claim  of  Catharine  for  nursing  was  not  in 
any  way  referred  to  before  the  defendant,  it  being  supposed 
and  believed  that  she  (Catharine)  had  been  paid  by  the 
testator  all  that  he  had  promised  to  pay  her — at  so  much 
per  week.  This  apparent  family  compromise  turns  out  to 
be  really  a  surrender  by  the  defendant  at  the  bidding  of 
the  plaintiff  because  of  his  knowledge  and  use  of  a  family 
secret.  That  secret  may  be  revealed  by  the  use  of  the  plain- 
tiff's own  words  in  the  letter  dated  November. ,  1911, 

written  to  the  defendant  after  he  had  been  examined  for  dis- 
covery in  this  action: 

"  I  am  going  to  use  what  evidence  I  can  get  to  shew 
that  I  had  good  reasons  to  enter  a  caveat  against  the  will 
.  .  .  You  know  that  my  father  was  induced  to  make  his 
will  in  the  way  he  did  just  because  of  that  child  that  Walter 
declared  did  not  belong  to  him,  and  my  father  told  us  when 
he  lived  with  us  in  Uxbridge  that  the  child  did  not  belong 
to  Walter  and  did  not  look  like  him,  and  went  so  far  as  to 
hint  pretty  loudly  who  it  did  belong  to  and  there  are  others 
in  Scarborough  who  will  be  brought  to  tell  what  they  know.'' 

"  You  will  remember  that  I  was  in  Scarborough  that  day 
that  Walter  laid  drunk  on  the  side  of  the  road  after  being  up 
at  Markham  and  threatened  to  leave  you  and  you  know  his 
reasons,  and  he  told  them  to  some  others  in  Scarborough 
.     .     .     All  I  want  is  my  rights." 

This  precious  epistle  was  enclosed  in  an  envelope  and 
addressed  to  Mrs.  Jane  Cox  and  marked  "  personal "  with 
a  double  injunction  marked  on  the  envelope  and  written 
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again  on  a  strip  of  paper  to  the  postmaster.  "  Pleasje  see 
that  the  enclosed  letter  is  given  to  no  one  else  but  to  Mrs. 
Cox,"  and  the  whole  put  into  an  envelope  addressed  to  the 
postmaster  at  Malvern.  This  outside  envelope  is  stamped 
as  of  24th  November  at  Malvern  and  as  of  25th  November 
at  London  where  it  was  posted.  This  is  a  mute  indication 
that  people  at  Malvern  are  not  to  be  hurried.  This  letter 
begins:  "Dear  Sister  Jane"  and  ends  ''Your  Bro.  Will" 
and  has  at  its  opening  "without  prejudice."  The  plaintiff 
has  some  knowledge  of  the  niceties  of  law  such  as  that  he 
should  not  draw  an  instrument  of  which  he  gets  the  benefit 
and  he  doubtless  thought  that  this  would  be  a  secret  missive 
not  to  be  revealed  or  used  against  him  in  Court.  And  ho 
hoped,  no  doubt,  that  it  would  work  no  less  eflScaciously  in 
writing  than  if  given  by  hint  or  word  of  mouth.  But  the 
autliorities  shew  that  this  kind  of  letter  containing  threats 
not  written  for  the  purpose  of  a  bona  fide  offer  of  com- 
promise is  not  within  the  category  of  privileged  documents. 

On  grounds  of  public  policy  letters  written  without 
prejudice  and  written  bona  fide  to  induce  the  settlement  of 
litigation  are  not  to  be  used  against  the  party  sending  them. 
But  when  the  offer  embodies  threats  if  the  offer  be  not 
accepted  it  is  in  the  interests  of  justice  that  such  tactics 
should  be  exposed  and  no  privilege  protects.  Kennedy  v 
Spence,  58  L.  T.  438,  441;  Phipson  on  Evidence,  p.  211; 
Pirie  V.  Wyld,  11  0.  B.  422. 

A  critical  point  in  the  case  was  reached  at  the  begin- 
ning of  the  cross-examination  of  the  plaintiff.  I  quote: 
"You  said  you  never  made  any  threats  to  this  woman? 
A.  I  never  made  anv  threats.  Q.  You  did  not  make  any 
threats  on  the  4th  or  5th  Mav?  A.  Oh,  no.  Q.  Or  on  anv 
other  occasion?  A.  Threats — Xo,  sir."  Then  counsel  calls 
for  the  letter,  but  further  questioning  is  frustrated  by  the 
ruling  that  it  was  not  admissible.  Now  this  letter  when 
looked  at  and  read  on  this  appeal  is  fatal  to  the  plaintiff's 
success.  The  trial  Judge  believing  the  answers  made  by  the 
plaintiff  gives,  judgment  in  his  favour.  But  this  letter  is 
full  of  threat  and  menace  of  the  basest  kind  and  so  his 
answers  must  be  discredited  for  this  letter  discloses  his 
threats  and  therein  stamps  him  as  untruthful,  and  its  con- 
tents reveal  that  he  is  also  unscrupulous. 

licaving  Mr.  Gregory  on  3rd  May  the  plaintiff  paid  his 
visit  to  defendant — and  this  visiting  her  was  a  new  thing 
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that  had  not  happened  before — ^to  the  defendant  on  Wednes- 
day the  4th  May,  1910.  She  had  heard  nothing  about  the 
will  from  the  plaintiff  or  hor  sisters  but  it  appears  that  the 
solicitor  of  the  executors  !M/.  Gregory  had  with  the  executor 
Morgan  called  on  her  in  the  early  part  of  x\pril  to  see  about 
the  details  of  the  estate  with  a  view  to  obtaining  probate* 
The  affidavit  of  the  other  executor  Wyper  as  to  value  was 
made  on  the  29th  April.  Mr.  Gregory  says  that  he  found 
Her  at  the  time  of  his  visit  in  a  *'  very  frail  condrtjion." 
She  had  been  married  about  13  years  and  had  children  other 
than  the  one  who  takes  under  the  will  the  mortgage  intended 
for  her  by  the  testator — ^her  grandfather:  notwithstanding 
and  perhaps  because  of  his  knowledge  of  the  stigma  which 
attached  to  her  vbirth.  The  plaintiff  being  asked,  identifies 
her  thus:  "  Q.  And  tliat  is  the  girl  that  was  horn  as  the 
result  of  something  being  up  with  the  mother?  A.  That 
is  the  girl."  The  allusion  is  to  the  expression  used  by  the  / 
mother  in  giving  the  scraps  which  she  was  able  to  recollect 
of  this  private  one  hour's  interview  with  her  brother  on  4th 
May.  I  quote  "  He  told  me  he  had  stopped  the  business. 
.  .  .  He  said  that  I  knew  why  my  little  girl  got  the 
money  left  t6  her,  (i.e.,  the  $1,000  mortgage),  I  said  was  it 
because  there  was  something  up  with  me  when  I  was  mar- 
ried? At  this  stage  of  the  examination  and  often  after- 
wards she  failed  to  remember  what  he  said  as  to  that  and  to 
other  matters  germane  to  it.  No  one  can  tell  the  strain 
put  upon  her  by  the  exposure  in  public  Court:  she  felt  tired 
and  faint  and  finally-  collapsed  and  the  Court  adjourned 
early.  It  is  to  be  regretted  that  on  the  resumption  of  the 
case  next  morning  she  had  not  been  asked  to  put  in  writing 
in  Court  what  she  remembered  but  this  was  not  done  and 
she  was  overwhelmed  with  varied  qnestionB  which  far  from 
helping  only  hindered  and  embarrassed  her.  On  the  other 
hand  the  plaintiff  answered  evasively  and  ^'  hedged ''  on  the 
different  occasions  when  his  cro^s-examination  was  nearing 
this  critical  point.  As  a  short  sample  I  put  in  a  page  which 
exemplifies  his  manner  of  answering  while  being  examined 
for  discovery:  being  questions  from  127  to  142  inclusive 
which  is  to  be  inserted  here. 

12Y.  Q.  You  did  not  tell  her  the  grounds  upon  which 
vou  were  going  to  break  the  will  if  she  did  not  give  in  now? 
A.  Xo. 

128  Q.  You  told  her  that  you  were  going  to  fight  it?  A. 
Yes. 
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130  Q.  You  know  the  history  of  the  little  girl?  A.  Of 
the  granddaughter. 

131  Q.  Yes,  of  your  niece?  A.  I  know  partly  the  his- 
tory of  it. 

132  Q.  Say  yes  or  no?  A.  If  I  could  tell  how  children 
come  in  every  family  I  could  tell  you,  I  know  the  child  was 
born. 

133  Q.  Did  you  make  use  of  tliat  in  talking  with  your 
poor,  feeble,  consumptive  sister?  A.  She  is  not  consump- 
tive. 

134  Q.  Weak-lunged;  did  you  make  use  of  that?  A. 
Her  name  was  mentioned  as  receiving  a  thousand  dollars, 
which  she  should  not  have.  I  made  use  of  it  in  that  way, 
that  she  got  a  thousand  dollars  that  the  rest  of  the  family 
•should  have,  I  did  make  use  of  that. 

135  Q.  Did  you  talk  with  poor  Jane  about  what  would 
happen  if  you  smashed  this  will  which  your  father  had 
made?    A.  What  would  happen? 

136  Q.  How  the  property  would  go  if  you  smaslied  the 
will?     A.  I  guess  I  did. 

137  Q.  What  did  you  tell  her?  A.  If  the  will  was 
broken,  then  we  would  share  and  share  alike  I  think  that  is 
what  I  told  her. 

138  Q.  Did  you  tell  her  tlfat  your  proposition  was  a 
little  better  for  you  and  Mary  Ann  and  Catharine,  than  that? 
A.  I  do  not  think  so,  because  it  would  not  have  been. 

140  Q.  Did  you  say  what  would  happen  to .  the  little 
girl  if  the  will  was  broken?  A.  That  that  thousand  dollars 
which  she  was  to  get  would  go  to  the  rest  of  us,  yes. 

141  Q.  Did  you  play  upon  the  mother's  timid  horror  of 
publicity?     A.  I  do  not  think  so. 

142  Q.  Did  you  play  upon  the  fear  of  the  woman  who 
has  made  a  misstep  and  who  was  your  own  sister?  A. 
Only  as  I  am  mentioning  here. 

Xo  one  can  read  the  plaintiff's  evidence  (with  the  light 
reflected  from  this  letter)  and  fail  to  see  that  the  man  knew 
how  to  touch  the  sore  spot  in  his  sister's  past  life. 

Xo  one  who  reads  the  defendant's  evidence  (with  the 
light  so  reflected)  can  fail  to  see  the  cause  of  her  mental 
disturbance,  her  distress  of  mind.  She  could  not  collect 
her  senses.  She  failed  to  recollect  and  that  at  many 
critical  points  when  if  she  were  an  untruthful  witness  it 
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would  have  been  simple  and  easy  for  her  to  fabricate  favour- 
able responses. 

Consider  the.  parties  pitted  against  each  other  in  the 
absence  of  the  husband  and  children  and  in  the  seclusion 
of  the  farmhouse:  he  being  a  book-keeper  but  giving  evi- 
dence as  an  "  insurance  solictor "  whose  business  it  was 
to  persuade  people  and  who  had  the  adroitness  and  resource- 
fulness and  assurance  possessed  by  a  shrewd  man  in  that  line 
of  business.  She  the  youngest  of  the  family  in  frail  health 
(as  he  admits),  nervous,  without  knowledge  of  aifairs  and 
without  advice, — ^burdened  moreover  with  a  secret  condoned 
after  13  years  of  married  life  but  now  likely  to  be 
revealed  in  all  the  publicity  of  an  open  Court.  He  takes 
out  a  copy  of  the  will  and  reads  it  to  her:  he  says  he  has 
authority  to  come  down  and  break  the  will  and  that  she  had 
ta  get  on  her  knees  because  there  was  going  to  be  a  big 
storm.  Confronted  with  the  last  statement  all  that  the 
plaintiff  can  say  is:  "To  the  best  of  my  recollection  and 
knowledge  \  said  no  such  thing." 

Again  he  said  (with  reference  to  the  farm  willed  to  Mary 
which  the  testator  before  his  death  sold  and  conveyed  to 
her)  "  the  selling  of  the  farm  to  Mary  Ann  could  break  the 
will.''  This  statement  is  not  contradicted  by  the  plaintiff. 
Again  he  said  if  the  will  was  broken  I  would  lose  every- 
thing and  my  Bisters  would  come  fti  for  the  money  that  was 
left  to  me,  (i  e.,  the  residue)  and  my  little  child  would  lose 
hers.  .  .  .  He  said  he  had  stopped  the  business.  .  .  . 
I  did  not  know  what  a  caveat  was.  To  stay  all  this  turmoil 
and  expense  she  was  to  give  up  the  money  in  the  bank 
(which  turned  out  to  be  about  $750)  and  to  pay  out  of  her 
own  pocket  $700  besides. 

This  because  as  he  said  in  his  letter  to  Morgan  she  and 
the  girl  get  the  entire  estate.  What  was  the  entire  estate 
given  by  the  will  ?  As  valued  by  the  affidavit  of  the  execu- 
tor Wyper  as  follows:-^ 

Household  goods  and  furniture   $      10 

Mortgage  to  child  (to  be  paid  to  Mrs.  Cox). .  1,000 
Cash  in  bank  (reduced  by  expenses  to  $760)  1,000 
The  small  lot  to  Mrs.  Cox,  value 400 


$2,410 
The  plaintiff  makes  grave  complaint  of  the  "  organ  ** 
being  given  to  the  child:  an  old  organ  bought  as  is  proved 
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by  his  mother  and  like  the  land  (as  he  says)  intended  for 
him.  The  mother  died  in  1885'  and  the  organ  of  that  age 
was  included  in  the  valuation  at  $10.  The  woman  appears 
therefore  to  have  been  willing  to  strip  herself  of  all  she  gets 
from  her  father,  i.e.,  $700  in  bank  and  $400  in  lot  and  give 
$300  more  to  s^ve  the  mortgage  for  her  little  girl  and  save 
both  of  them  from  public  shame.  It  is  necessary  perhaps 
to  say  a  little  more  of  what  took  place  after  the  4th  May. 
The  plaintiff  permitted  her  to  talk  it  over  with  her  husband 
that  night  and  he  would  return  in  the  morning.  I  suppose 
the  wife  communicated  the  proposition  and  her  misery  in 
some  way  to  her  husband  (what  passed  was  not  and  could 
not  be  given  in  evidence)  but  at  all  events  the  effect  on  the 
man  was  simply  stupefying.  He  is,  I  judge,  a  slow-witted 
man:  if  not  exactly  stupid,  certainly  not  one  to  be  looked  to 
in  an  emergency.  The  plaintiff  agrees  that  any  conference 
between  the  two  would  not  much  help  either  of  them.  He 
is  asked :  '^  Of  course  thev  d'd  not  contribute  much  to  each 
other's  wisdom  ?  A.  I  cannot  help  that.  ...  I  done  the 
best  I  could."  That  is  I  think  true.  He  did  the  best  he 
could  and  it  was  a  verv  bad  best.  Walter  Cox  when 
examined  appeared  to  be  all  at  sea:  he  says:  ^^my  wife  got 
worried  over  it  and  it  got  me  rattled  .  .  .  my  wife  was 
so  much  worked  up  about  it  and  nervous  that  it  got  me 
rattled,  and  I  would  not  talk  to  the  plaintiff.'^  "My  mind 
was  in  a  queer  state  that  day  "  (5th  May.) 

T  spoke  in  the  house  of  getting  some  advice  before  she 
signed  and  before  going  to  Wyper's  (the  executor)  .  .  . 
I  did  not  think  of  advice  at  Wilson's  (who  drew  the  agree- 
ment) it  was  too  far  gone ;  he  had  us  beat.  I  was  beat  com- 
pletely. My  idea  was  when  I  spoke  about  getting  advice  I 
wanted  to  come  to  Toronto  but  he  said  he  had  not  time — 
to-morrow  was  the  last  day  to  act. 

Neither  my  wife  nor  I  said  at  our  house  that  we  would 
give  what  the  plaintiff  asked.  They  loth  contradicted  in 
this,  the  statement  of  the  plaintiff  as  to  their  having  given 
audible  assent. 

T  was  not  thinking  of  giving  the  money  in  Wilson's  office 
for  I  was  "bothered  quite  a  bit. 

He  also  affirms  what  his  wife  says  that  the  plaintiff  told 
them  he  had  authority  to  break  the  will,  and  if  it  was  broken 
we  would  lose  the  money,  and  the  girl  would  lose  the  $1,000. 
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Walter  says  when  the  paper  was  laid  before  his  wife  to 
sign  he  said,  "  hold  on,  not  to  sign/'  I  wanted  him  to  leave 
the  paper  with  me,  and  I  would  mail  it  to  the  lawyers  .  .  . 
he  would  not  do  that ;  then  I  said,  we'll  go  ahead  and  sign. 

I  may  note  in  passing  that  the  plaintiff  appears  to  have 
had  complete  influence  over  his  sister  Mary;  she  was  not 
privy  to  this  arrangement,  and  in  returning  from  the  drafts- 
man's office  the  instrument  was  tak«n  to  Mary's  house  who 
was  to  sign  first  and  plaintiff  said,  "  I  wonder  if  she  will  be 
satisfied  with  the  agreement;  if  not  she  will  have  to  sign." 
She  did  sign,  but  it  is  said  she  has  renounced  any  claim. 
The  other  Catharine  did  not  appear,  nor  was  she  examined 
as  a  witness.  Of  course  whatever  claim  she  may  have  for 
nursing  will  not  be  affected  by  the  dismissal  of  this  action. 
She  may  still  proceed  against  the  estate  or  the  recipients 
of  it. 

Neither  husband  nor  wife  knew  anything  about  law;  the 
talk  of  a  caveat  would  only  mystify  them  and  his  protesta- 
tions of  his  authority  to  break  the  will  and  the  effect  on 
the  will  of  part  of  the  land  having  been  sold  would  only  tend 
further  to  mislead  them.  It  was  eminently  a  case  calling  for 
competent  advice,  but  any  attempt  to  seek  this  was  checked 
by  the  peremptory  veto  of  the  plaintiff — in  effect  presenting 
the  filing  of  the  caveat  and  the  purpose  of  the  warning  given 
him  as  to  entering  an  appearance — to  hurry  matters  to  a  close 
while  yet  the  defendant  was  under  the  shock  of  his  demand 
and  fear  of  the  consequences  which  would  follow  its  refusal. 

When  the  plaintiff  was  asked  if  he  was  not  an  overmatch 
for  husband  and  wife  he  replies  with  his  usual  indirectness, 
*'  Not  necessarily." 

I  cannot  doubt  that  the  woman  was  overmatched,  and 
overreached  by  her  shrewd  brother.  From  the  moment  of 
seeing  her  he  kept  her  in  hand  till  the  paper  was  signed  on 
5th  May.  He  knew  that  the  husband's  advice  would  rather 
confuse  than  help  her,  and  he  resolutely  refused  any  oppor- 
tunity for  them  to  get  independent  assistance.  When  they 
did  get  such  assistance  the  result  was  a  letter  dated  14th 
May  in  which  the  .instrument  sued  upon  is  repudiated  and 
the  reasons  given  for  its  repudiation. 

There  is  another  aspect  of  the  plaintiff's  evidence  that  I 
may  briefly  advert  to.  He  is  asked :  "  Why  do  you  object  to 
the  little  girl  getting  the  money?  A.  She  had  no  claim  to  it, 
she  had  no  right  to  it.    Q.  How  do  you  mean  no  claim  to  it  ? 
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A.  No  right  to  it;  no  moral  right  whatever  .  .  .  the 
little  girl  had  no  legal  right  to  the  money ;  he  left  her  money 
that  should  have  been  left  to  us ;  1  made  her  understand  that. 
We  can  read  into  this  the  method  by  which  the  brother  made 
her  understand  that  that  little  girl  had  no  legal  or  moral 
claim  on  the  testator  or  to  the  money.  It  is  worth  while 
also  to  give  his  answers  to  the  application  for  delay  and  to 
get  advice.  Asked  why  did  not  you  let  this  woman  and  her 
husband  have  3  or  4  days  to  go  and  consult  their  solicitor? 
A.  I  could  not.  Q.  Why?  A.  They  had  from  Wednesday. 
Wednesday  night  I  went  there  and  they  had  from  (  ?  to) 
Thursday  morning.  Q.  Why  did  you  not  let  them  go?  A.  It 
was  not  asked."  The  defendant  gives  the  reason  plaintiff 
gave  for  refusing  them  time  to  get  advice.  It  was  this  '^  that 
he  had  just  till  to-morrow  to  act."  And  the  husband  says 
the  same  thing;  plaintiff  said  he  had  not  time;  to-morrow 
was  his  last  day  to  act  ...  I  did  not  know  what  he 
meant. 

I  have  gone  over  the  main  turning  point  and  the  sub- 
sidiary ones  on  which  the  judgment  should  turn.  Ever}^hing 
else  in  the  way  of  detail  is  of  little  moment.  There  was  the 
going  to  the  executor  Wyper,  to  see  if  he  would  draw  the 
paper.  He  moralized  that  it  was  a  good  thing  parties  could 
agree  together  and  passed  them  on  to  a  lawyer.  Mr.  Wilson 
simply  put  the  thing  into  legal  shape  according  to  what 
Underwood  told  him  and  all  this  was  in  the  absence  of  the 
wife.  She  had  no  one  but  her  husband,  who  was  baffled  in  his 
attempt,  and  gave  it  up.  No  dotibt  she  was  able  to  go  about 
the  house  and  attend  to  domestic  routine  getting  dinner 
ready  and  the  like,  but  that  is  really  no  more  to  the  point 
tlian  to  suggest  that  because  the  brother  kissed  her  as  he  left 
in  the  evening  of  the  4th  May,  that  he  had  the  most  fraternal 
regard  for  her  and  that  she  reciprocated  his  friendship. 

The  plaintiff  had  no  belief  in  his  flimsy  claims  upon  his 
father  or  upon  his  estate  or  in  respect  to  the  validity  of  the 
will ;  his  whole  action  indicates  a  scheme  to  put  money  in  his 
pocket  (by  hook  or  by  crook)  at  the  expense  of  his  sister* 

The  judgment  should  be  vacated  and  the  action  dismissed 
with  all  costs  below  and  in  appeal  to  be  paid  by  the  plaintiffs. 

Hon.  Mr.  Justice  Latchford: — I  agree  in  the  result. 

Hon.  Mr.  Justice  Mibdleton: — ^TTpon  the  facts  there 
?cems  to  me  only  one  conclusion  possible.    The  bargain  itself 
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and  all  the  surrounding  circumstances  shew  that  there  must 
liave  been  fraud  or  over-reaching  on  the  part  of  the  Rlaintiflf. 
There  was  mental  inequality  between  the  contraet'ng  parties, 
and  the  stronger  was  possessed  of  a  weapon  which  he  did 
not  scruple  to  use  in  his  attack  upon  the  weaker.  There- 
fore, to  me  at  least,  it  seems  plain  that  the  transaction  can- 
not stand. 

When  it  is  made  to  appear  that  the  bargain  was  not  a 
fair  compromise  of  a  real  dispute,  but  a  complete  surrender 
to  a  groundless  attack,  suspicion  is  at  once  aroused ;  and  when 
the  plaintiff  is  revealed — not  only  by  his  letter,  but  by  his 
evidence — as  cruel  and  unscrupulous  and  as  a  man  ready  to 
use  an  incident  in  his  sister's  life  for  his  own  financial  ad- 
vantage, and  reckless  enough  to  attempt  to  cause  the  sister 
to  abandon  her  defence  to  this  action  by  the  use  of  the  same 
threat — and  cunning  enough  with  his  superficial  smattering 
of  legal  knowledge  to  think  that  he  could  conceal  this  last 
attempt  by  the  use  of  the  words  *^  without  prejudice  " — I 
am  compelled  to  the  conclusion  arrived  at  by  my  lord  the 
Chancellor,  that  the  contract  sued  upon  is  in  truth  a  "  nefari- 
ous transaction.'' 

The  true  function  and  oflSce  of  the  words  *' without  pre- 
judice," is  well  defined  in  Pine  v.  Wyld,  1886,  11  0.  E.  432, 
where  it  is  said  that  "  all  communications  expressed  to  be 
written  without  prejudice,  and  fairly  made  for  the  purpose 
of  expressing  the  writer's  view  on  the  matter  of  litigation  or 
dispute,  as  welj  as  overtures  for  settlement  or  compromise, 
and  which  are  not  made  with  some  other  object  in  view  and 
wron^  motives,  are  not  admissible  in  evidence." 

This  rule,  founded  on  public  policy,  cannot  be  used  as  a 
cloak  to  cover  and  protect  a  communication  such  as  the  let- 
ter in  question,  which  contains  no  offer  of  compromise,  but 
a  dishonourable  threat. 


VOL.  21   O.W.R,  NO.  12 — 50 
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Hon.  Sib  John  Boyd,  C.  Maboh  25th,  1912. 

JAKRETT  V.  CAMPBELL. 

3  O.  W.  N.  9(»;         O.  I..  R. 

Appeal  to  Divisional  Court — From  Judge  in  Chamhera — Trial — Jury 
— Action  on  Question  of  Testamentary  Capacity  —  Witness  — 
Motion  for  Jury — Discretion  of  Judge. 

Falconbbidgb,  C.J.K.B.,  held,  21  O.  W.  R.  447;  2  O.  W.  N. 
872,  that  an  action  on  the  question  of  testamentary  capacity,  where 
the  trial  would  likely  last  two  weeks  and  over  100  witnesses  would 
be  called,  n\any  of  whom  would  be  expert,  should  be  tried  by  a  Judge, 
without  a  jury,  as  the  circumstances  would  be  such  as  to  make  it 
unlikely  that  the  mind  of  the  jury  could  be  concentrated  upon  the 
real  issue. 

BoTD,  C,  held,  that  having  regard  to  the  issues  raised  and  their 
magnitude  and  the  complexity  likely  to  arise  in  trying  to  sever  the 
methods  of  trial  in  investigating  the  facts  of  the  controversy,  the 
above  judgment  was  a  wise  exercise  of  the  Judge's  discretion,  and 
refused  leave  to  appeal  to  Divisional  Court. 

Motion  by  the  defendant  Campbell  for  leave  to  appeal  to 
Divisional  Court  from  an  order  of  Hon.  Sie  Qlenholme 
Falconbridge,  C. J.K.B.,  21  0.  W.  R.  447 ;  2  0.  W.  N.  872. 

G.  Grant,  for  the  applicant. 

I.  F.  Hellmuth,  K.C.,  for  the  plaintiflfs. 

J.  R.  Meredith,  for  the  infants. 

Hon.  Sir  John  Boyd,  C.  : — The  application  seeks  to  un- 
settle the  practice  and  course  of  procedure  by  going  back  to 
one  of  the  earliest  statutes  of  old  Upper  Canada.  Yet  even 
in  England,  where  the  statute  law  of  England  was,  so  far 
as  applicable  to  the  condition  of  this  province,  adopted  in 
1791,  the  course  of  practice  was  not  to  regard  the  claim  of 
the  heir  at  law  to  have  an  issue  tried  before  a  jury  as  an 
absolute  right,  but  one  to  be  dealt  with  according  to  the 
circumstances.  Thus  in  Man  v.  Riclceits,  7  Beav.  101,  Lord 
Langdale  declined  to  direct  such  an  issue,  the  will  having 
been  otherwise  sufficiently  proved  as  against  the  heir.  Indeed, 
the  real  reason  why  the  trial  at  law  and,  therefore,  by  a  jury 
was  granted  in  England  was  because  of  "the  frail  and  im- 
perfect manner  of  examining  into  facts,"  then  possessed  by 
the  Court  of  Chancery.  The  words  are  those  of  Lord  Ers- 
kine  in  White  v.  Wilson,  13  Yes.  p.  91.  This  case  is  cited 
by  Ferguson,  J.,  and  the  wrong  volume  given  in  Re  Lewis, 
11  P.  E.,  at  p.  108,  and  it  is  now  not  to  be  questioned  that 
such  a  reason  does  not  exist  in  Ontario,  where  all  Courts 


1912]  JARRETT  V.  CAMPBELL.  771 

alike  have  the  fullest  power  and  the  most  searching  method 
of  investigating  facts.  The  old  course  in  England  was  to 
file  a  bill  for  the  purpose  of  establishing  the  will  as  against 
the  heir  with  regard  to  realty.  Then  there  would  be  a  hearing 
of  such  evidence  as  was  admissible  in  equity  practice,  and  if 
a  sufficient  prima  facie  case  of  proof  was  made  out,  then  an 
issue  would  be  directed  (devisavit  vel  non),  in  order  to 
establish  conclusively  as  against  the  heir  the  fact  of  a  valid 
will  made  by  a  competent  testator.  See  the  course  pursued 
in  Waters  v.  Waters,  2  Be.  G.  &  Sm.  599. 

The  English  practice  grew  out  of  historical  reasons. 
Until  the  Probate  Court  Act  of  1857,  20  &  21  Vict.  ch.  77, 
there  was  no  jurisdiction  to  admit  a  will  of  land  to  probate. 
The  only  mode  of  testing  the  validity  of  such  will  was  by 
an  action  of  ejectment  between  the  heir  and  the  devisee. 
But  in  our  practice  the  probate  of  will  indudes  realty  and" 
personalty;  realty  is  becoming  more  and  more  assimilated 
to  personalty;  with  us  the  unique  distinction  of  heir  at  law 
never  obtained^  for  all  children  shared  equally.  All  the  rea- 
sons which  necessitated  (almost)  a  jury  trial  as  against  the 
heir  at  law  in  England  never  existed  here;  and  our  practice 
is  settled,  whether  the  contest  be  in  the  lower  Court  or  upon 
the  removal  of  the  contention  to  the  High  Court,  that  the 
trial  of  fact  by  jury  is  a  matter  for  the  sound  discretion  of 
the  Court  or  a  Judge;  E.  S.  0.  ch.  59,  sec.  22  and  sec.  35. 
These  sections  are  conclusive  as  against  any  vested  and  ab- 
solute right  of  the  heir  to  insist  on  a  trial  by  jury.  The 
practice  was  well  settled  by  a  very  careful  Judge  (1885),  Re 
Lewis,  11  Pr.  107,  and  I  see  no  reason  to  doubt  the  correct- 
ness of  the  order  of  the  Chief  Justice  of  the  King^s  Bench 
or  to  doubt  that  he  wisely  exercised  his  discretion,  having 
regard  to  the  issues  raised  and  their  magnitude  and  the  com- 
plexity likely  to  arise  in  trying  to  sever  the  methods  of  trial 
in  investigating  the  facts  of  this  controversy.  I  disallow  leave 
to  appeal;  and  costs  of  executors  and  other  beneficiaries  op- 
fK)sing  should  be  paid  out  of  the  estate. 
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Hon.  Sir  John  Boyd,  C.  March  25th,  1912. 

ADAMS  V.  GOURLAY. 

3  O.  W.  N.  909 ;        O.  L.  R. 

Will — Construction — Conditional  Bequests — Contra  Bonos  Mores — 
Revocable  upon  Failure  to  Fulfil  Conditions  —  Distribution 
among  Other  Legatees  Named  in  Will  —  Legatee  Named  in 
Codicil — No  Locus  8tandi. 

An  action  for  the  construction  of  the  will  of  the  late  George 
Baker,  for  an  account  of  his  estate  from  his  executors,  and  on  order 
that  defendants,  the  Misses  Baker,  do  refund  to  the  executors  the 
estate  paid  over  to  them  respectively,  and  for  an  administration  of 
the  estate  and  payment  over  to  the  parties  entitled. 

BoTD,  C,  held,  that  the  testator's  nieces,  the  Misses  Baker,  had 
substantially  fulfilled  the  condition  that  they  should  reside  with  and 
care  for  the  testator  during  his  life. 

Where  testator  directed  that  in  case  the  above  condition  was  not 
fulfilled  then  the  legacies  should  be  divided  among  the  other  legatees 
named  in  his  will,  held,  that  a  legatee  named  in  a  codicil  had  no 
locus  standi  to  maintain  an  action  against  the  nieces,  and  dismissed 
her  action. 

G.  G.  McPherson,  K.C.,  for  the  plaintiff. 
F.  H.  Thompson,  K.C.,  for  the  defendants. 

Hon.  Sir  John  Boyd,  C.  : — The  testator  gives  the  bulk 
of  his  property  to  his  two  nieces,  who  are,  with  the  executor, 
defendants,  upon  this  condition:  *'Upon  their  remaining 
with  me  as  my  housekeepers  at  all  times  (unless  I  consent 
to  one  or  both  of  them  going  out),  during  the  remainder  of 
my  life,  and  during  that  time  rendering  me  faithful  service 
and  giving  me  all  necessary  and  proper  attention  and  all 
proper  care  and  nursing  in  case  of  illness  or  in  case  I  should 
become  feeble  and  should  they  fail  in  those  respects  or  any  of 
them  I  hereby  absolutely  revoke  the  said  devise  and  be- 
quests to  them  and  direct  that  in  lieu  thereof  my  executors 
shall  pay  to  my  said  niece  Sarah  Elizabeth  Baker  the  sum 
of  two  hundred  dollars  only,  and  I  direct  that  their  share? 
he  distributed  equally  among  the  other  legatees  named  in 
this  my  will.'' 

"  And  I  hereby  further  declare  notwithstanding  anything 
hereinbefore  contained  that  it  is  not  my  will  or  intention 
that  it  shall  be  compulsory  for  both  of  my  said  nieces  to 
remain  with  me  at  all  times,  but  that  it  will  be  sufficient  if 
one  of  them  is  with  me  when  I  am  in  my  usual  Ileal th  and 
that  both'  of  them  shall  be  present  when  I  require  the  ser- 
vices of  both  and  so  notify  them." 


/ 
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The  will  was  made;  in  February,  1907;  a  codicil  was 
added  giving  the  legacy  of  $100  to  the  plaintiff  under  the 
name  of  Ellen  Hamilton — she  not  being  named  or  referred 
to  in  the  will — codicil  dated  in  September,  1908.  The  testa- 
tor died  on  the  27th  September,  1910.  His  wife  died  in 
1906,  and  he  had  no  children.  I  am  not  clear  as  to  his  age, 
but  I  think  it  was  about  80.  The  nieces  did  not  know  of  the 
terms  of  the  conditions  or  of  anything  that  was  in  the  will — 
nor  did  anyone,  according  to  the  evidence,  but  the  solicitor 
who  drew  it  (who  was  not  called  as  a  witness).  The  nieces, 
however,  lived  with  him  and  ca,red  for  him  as  it  turned  out 
according  to  the  terms  of  the  condition,  however,  strictly 
construed,  from  before  the  date  of  the  will  and  just  upon 
the  death  of  his  wife  until  the  19th  July,  1909,  when  a  change 
in  his  health  and  habits  became  very  apparent,  which  had 
begun  about  the  date  the  physician  was  summoned  during 
February,  1909;  then  at  his  instance  more  competent  assist- 
ance was  called  in  under  the  supervision  of  the  nieces,  and 
this  state  of  domestic  affairs  continued  until  his  death. 

Then  first  became  known  the  condition  expressed  in  the 
will ;  and,  on  a  review  of  and  with  knowledge  of  all  that  was 
detailed  before  me  in  evidence,  the  executor  paid  over  or 
turned  over  to  the  two  beneficiaries  the  property  now  claimed 
(in  part)  by  the  plaintiff.  The  plaintiff,  as  she  testified,  sues 
on  her  own  behalf  solely,  and  is  not  joined  by  and  does  not 
represent  any  other  possible  claimants  under  the  will. 

I  expressed  my  opinion  as  to  the  effect  of  the  evidence 
at  the  close  of  the  argument,  but  reserved  judgment  generally. 
I  now  deal  first  with  the  right  of  the  plaintiff  to  maintain 
this  action. 

In  Henwood  v.  Overend,  1  Mer.  23  (1815),  the  residue 
was  to  be  divided  "  among  the  legatees  in  proportion  to  the 
sums  bequeathed  to  them  by  this  my  will."  By  a  codicil 
specified  "  to  be  added  to  and  taken  as  part  of  the  will," 
other  legacies  were  given  to  other  legatees.  Sir  William 
Grant,  M.B.,  held  that  the  legatees  under  the  codicil  were 
excluded  from  sharing  in  the  residue;  and  that  the  words 
"by  this  my  will,"  were  not  less  strong  than  the  words 
^^  hereby "  and  "  hereinafter,"  which  were  so  restrictively 
construed  by  the  Lord  Chancellor  in  Bouner  v.  Bouner,  13 
Ves.   380. 

Sir  William  Grant's  decision  was  approved  and  followed 
by  Shadwell,  V.-C,  in  Hall  v.  Seveme,  9  Sim.  515  (1839), 
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where  the  residue  was  to  be  proportionably  divided  among 
"the  hereinbefore  mentioned  legatees;'^  and  in  a  codicil 
which  he  declared  to  be  a  part  of  his  will  he  gave  other 
legacies  to  other  persons  and  also  additional  legacies  to  those 
who  were  legatees  in  the  will.  It  was  held  that  none  of  the 
legatees  under  the  codicil  were  to  share  in  the  residue  in 
respect  of  their  legacies  under  the  will.  The  Vice-Chancel- 
lor declined  to  follow  the  case  of  Sherer  v.  Bishop,  4  Bro.  C. 
C.  55  (1792),  in  which  Lord  Commissioner  Eyre  said  that 
a  codicil  was  a  part  of  the  testamentary  disposition,  though 
not  part  of  the  instrument  and  on  this  ground  that  the  resi- 
due should  be  divided  among  legatees  (described  as  "such 
relation  only  as  are  menti©ned  in  this  my  wilP')  and  other 
legatees  also  being  relations  named  in  the  codicil.  The  two 
other  Lords  Commissioners  Ashhurst  and  Wilson,  hesitating  a 
good  deal  at  this  extension  of  the  word  "  will "  and  doubt- 
ing the  construction.  Shad  well,  V.-C,  favoured  the*  opinion 
of  the  hesitating  and  doubting  Judges  and  characterized  that 
of  the  Chief  Commissioner  as  "a  very  extraordinary  one.'' 
The  concurrence  of  opinion  in  two  such  Judges  as  Grant  and 
Shadwell,  both  skilled  in  questions  of  construction,  may  well 
be  followed  without  hesitation.  The  words  used  in  this  will 
are  identical  with  those  used  in  the  case  in  1  Mer. 

Looking  at  this  will  per  se  I  would  not  think  the  testa- 
tor's meaning  to  be  doubtful.  He  directs  that  the  property 
intended  to  be  given  to  his  two  nieces  which  upon  their  de- 
fault in  certain  conditions  is  to  be  revoked,  shall  then  be 
distributed  "  equally  among  the  other  legatees  named  in  this 
my  will.*'  The  codicil  does  not  in  terms  say  that  is  made 
part  of  the  will  as  in  the  Seveme  Case,  but  it  confirms  the 
will  and  gives  other  pecuniary  legacies  to  persons  not  named 
in  the  will.  The  obvious  meaning  to  my  mind  is  that  the 
testator  named  in  the  will  those  who  share  equally  in  the 
revoked  property  and  does  not  intend  that  the  legatees  firs^ 
named  in  the  codicil  shall  come  in  to  diminish  what  is 
given  to  those  named  in  the  will. 

It  was  said  in  argument  that  Hall  v.  Seveme  has  been 
discredited.  On  the  contrary,  I  jSnd  it  has  not  been  im- 
peached, but  rather  upheld.  It  was  followed  in  Early  v. 
Benhow,  2  Coll.  342,  and  both  cases  were  referred  to  as 
authorities  by  Farwell,  J.,  in  Re  Sealy,  85  L.  T,  R.  451 
(1901),  and  was  held  to  be  rightly  decided  by  Sullivan,  M. 
R.,  in  Donnellan  v.  O'Neill,  Ir.  R.  5  Eq.  532  {l^tl),  on  the 
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ground  that  the  shares  of  the  residue  were  fixed  by  the  will 
and  so  were  the  persons  to  take  them  and  there  was  nothing 
in  the  codicil  to  alter  this  express  gift.  And  in  addition  to 
all  this  it  was  followed  as  late  as  1907  by  the  Divisional 
Court  in  Be  Miles,  14  0.  L.  R.  241,  a  decision  binding 
upon  me. 

There  is  no  doubt  of  the  general  principle  that  a  codicil 
forms  part  of  the  will  or  testamentary  instrument,  but  not 
necessarily  to  all  intents  and  purposes.  As  said  by  Lord 
Hardwicke,  C,  in  Fuller  v.  Hooper,  2  Ves,  Sr.  242  (1750), 
but  the  testament  may  be  made  at  different  times  and  in 
different  circumstances,  and,  therefore,  there  may  be  a 
different  intention  at  making  one  and  the  other. 

I  hold,  therefore,  that  the  present  plaintiff,  being  a 
legatee  only  by  virtue  of  the  codicil  signed  and  made  on  the 
9th  September,  1908,  is  not  one  of  the  legatees  contemplated 
in  the  will  made  on  the  7th  February,  1907.  This  being  so 
and  the  evidence  is  that  she  sues  only  for  herself  and  in 
her  own  behalf,  she  has.no  locus  standi  to  question  the  con- 
duct of  the  executor  in  paying  over  the  property  devised  to 
the  two  nieces  who  take  under  the  terms  of  the  will.^ 

This  lessens  the  importance  of  the  main  question  as  to 
whether  these  nieces  are  entitled  to  take  the  property.  My 
impression  at  the  trial  was  that  upon  the  facts  there  had 
been  a  sufBcient  complaince  with  the  conditions  requisite  to 
their  success.  I  refer  to  my  comments  on  the  evidence  at 
the  close  of  the  trial  as  follows: — 

"  True  it  is  that  ignorance  by  the  beneficiary  of  a  condi- 
tion annexed  to  a  gift  by  will  does  not  protect  the  devisee 
from  the  consequences  of  not  complying  therewith:  Astley  v. 
Essex,  L.  R  18  Eq.  290. 

"  There  is  a  good  deal  to  be  said  in  favour  of  the  view 
presented  by  the  defendant's  counsel  that  the  conduct  of  the 
testator,  his  words  and  acts  in  regard  to  his  nieces  and  in 
their  presence,  were  so  fraught  with  sexual  aberration  as 
to  render  the  requirement  of  residence  with  him  as  one  contra 
bonos  mores  within  the  meaning  of  Brown  v.  PecJc,  1  Eden 
140.  This,  of  course,  does  not  appear  upon  the  face  of  the 
condition,  and  requires  to  be  established  (as  it  was  estab- 
lished) by  the  evidence.  This  conduct  would  absolve  them 
from  continuous  residence  and  would  justify  their  having 
him  cared  for,  as  they  did,  by  a  married  woman  and  her  hus- 
band,  who  were  able  to  control  the  testator;  so  that,  in 
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equity,  the  testator  himself  worked  a  discharge  of  the  con- 
ditions." 

I  still  think  that  there  was  a  substantial  performance 
of  the  condition  by  the  nieces ;  and,  if  so,  by  the  application 
of  the  cy-pres  doctrine  the  condition  has  been  practically 
satisfied.  In  Williams  on  Executors  assent  is  given  to  the 
law  in  Story's  Equity  Jurisprudence  that  where  a  literal 
compliance  with  the  condition  becomes  impossible  from  un- 
avoidable circumstances  and  without  any  fault  of  the  party, 
it  is  sufficient  that  it  is  complied  with  as  nearly  as  it  practi- 
cally can  be,  or  as  it  is  technically  called  cy-pres;  Williams, 
10th  ed.,  p.  1013  note  (e). 

But,  in  view  of  my  decision  upon  the  status  of  the  plain- 
tiff, I  do  not  further  pursue  the  inquiry  on  this  branch  of 
the  case. 

The  action  should  stand  dismissed,  but  I  would  give  no 
costs  against  the  plaintiff  unless  she  appeals.  Costs  out  of 
the  estate  to  the  defendants  in  any  event. 


Hon.  Sir  John  Boyd,  C.  March  27th,  1912. 

HUEGLI  v.  PAULI. 

3  O.  W.  N.  915;  O.  L.  R. 

Church — Property  Rights  —  Construction  of  Religious  Institutions 
Act — Right  to  Land  and  Meeting  House — Abandoned  €ls  a  Place 
of  Worship — New  Site  Purchased — Construction  of  Trust  Deed 
— Breach  of  Condition  —  Status  of  Minister  —  Rights  of  Con- 
gregation, 

An  action  by  plaintiffs  for  a  mandatory  order  compelling  de- 
fendants to  reopen  an  old  church  for  worship  and  to  allow  plaintiff 
Iluegli  to  conduct  public  worship  therein  according  to  the  ritual 
and  regulations  of  the  Evangelical  Lutheran  denomination,  for  a 
declaration  that  plaintiffs  were  entitled  to  have  the  trusts  of  the 
deed  of  church  carried  into  execution,  for  an  injunction  restraining 
defendants  from  leasing  or  selling  said  church  or  lands  and  from 
using  or  allowing  same  to  be  used  for  purposes  other  than  declared 
in  the  trust  deed,  etc.  The  original  society  built  and  took  possession 
of  a  meeting  house  on  the  said  land  and  occupied  the  place  for 
religious  uses  down  to  December  13th,  1908,  when  the  premises  were 
vacated.  The  building  became  too  small  for  the  congregation,  and 
it  was  resolved  almost  unanimously  in  1908  to  sell  the  old  site  and 
buy  a  new  one. 

Boyd,  C,  held,  that  the  question  involved  no  question  of  doc- 
trine, but  only  of  property.  That  the  legal  title  was  in  the  defend- 
ants and  no  breach  of  trust  had  arisen  in  regard  to  which  the  plain- 
tiffs had  a  right  or  interest  to  complain,  but  it  was  a  legal  breach  of 
trust  to  remove  from  the  site,  which  should  be  investigated  by  another 
method.     Action  dismissed. 
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F.  H.  Thompson,  K.C.,  for  the  plaintiflFs. 
K.  S.  Robertson,  for  the  defendants. 

Hon.  Sir  John  Boyd,  C.  : — ^This  is  a  church  case,  not 
involving  questions  of  doctrine,  but  only  those  of  property. 
All  the  litigants  are  of  the  Evangelical  Lutheran  denomina- 
tion, holding  the  doctrines  set  forth  in  the  unaltered  Augs- 
burg  Confession,  and  both  parties  claim  conflicting-  rights 
under  one  and  the  same  deed  of  trust. 

The  plaintiffs'  statement  of  case  appears  simple,  but  upon 
the  development  of  the  facts  at  the  trial  questions  arise  of 
difficult  and  complicated  character,  which  have  not  been  con- 
sidered by  our  Courts.  I  do  riot  purpose  to  deal  with  more 
than  are  necessary  to  determine  this  action.  Three  plain- 
tiffs are  on  the  record,  but  at  the  hearing  they  asked  leave 
to  sue  "  on  behalf  of  others."  An  initial  difficulty  arises  as 
to  ^^  who  are  the  others  ?"  That  remains  as  yet  undefined. 
The  defendants  are  alleged  to  be  and  are  the  trustees  of  the 
legal  estate  in  the  church  property  in  question,  and  breaches 
of  trust  are  complained  of.  No  doubt,  the  rule  is  well 
settled  that  a  member  of  the  society  may  sue  on  behalf  of 
himself  and  all  the  members  of  that  society  to  prevent  a 
breach  of  trust,  or  it  may  be  that  if  he  stands  alone  he  may 
sue  in  his  name  for  an  injunction ;  but  it  must  appear  that  he 
has  a  legal  interest  to  inten'^ene.  So  I  pass  for  the  present 
from  the  question  of  parties  and  the  locus  standi  of  the 
plaintiffs. 

The  trust  property  was  acquired  in  July,  1S74,  by  con- 
veyance in  fee  simple  from  Alexander  Grant,  of  Stratford, 
for  an  expressed  consideration  of  $200.  The  conveyance  is 
made  to  three  persons  appointed  to  be  trustees  (under  the 
statute  then  in  force,  36  Vict.,  respecting  the  property  of 
religious  institutions)  for  the  purposes  therein  set  forth. 
The  recitals  shew  that  a  then  existing  religious  society  or 
congregation  of  Evangelical  Lutherans  had  occasion  for  the 
land  purchased  and  conveyed  as  a  site  for  a  house  of  public 
worship  and  had  appointed  three  persons  to  hold  in  per- 
petual succession  under  the  name  of  "  Trustees  of  the  Strat- 
ford Evangelical  Lutheran  Church,''  for  the  use  of  the  said 
society  and  upon  the  trusts  thereinafter  set  forth. 

There  are  two  ^^  special  trusts  "  (to  use  the  phrase  of  the 
deed) :  First,  that  the  premises  shall  be  forever  hereafter 
held  for  the  use  of  the  members  of  an  Evangelical  Lutheran 
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Church,  which  shall  be  exclusively  composed  of  persons  hold- 
ing the  doctrines  of  the  said  Augsburg  Confession;  and 
second,  "  that  the  trustees  shall  at  times  hereafter  permit  any 
minister,  he  being  duly  authorised  by  the  said  Evangelical 
Lutheran  Church  to  conduct  the  worship  thereof,  to  officiate 
in  the  church  existing  or  which  may  hereafter  be  built  on 
the  said  lot  according  to  the  ritual,  etc.,  of  the  said  church, 
and  shall  also  apply  the  rents  and  profits  derived  from  any 
portion  of  the  said  lot  or  the  buildings  erected  thereon  to- 
wards the  maintenance  of  public  worship  in  the  said  church 
or  meeting  house  according  to  the  rules,  etc.,  or  towards 
the  repairs  or  improvement  of  the  said  property  and  to  no 
other  purpose  whatsoever." 

It  is  to  be  noted  that  the  word  "  Church "  is  used  in 
two  senses  in  diflPerent  parts  of  the  conveyance;  at  times 
referring  to  the  religious  society,  and  again  to  the  particular 
meeting  house  on  the  premises. 

The  recitals  shew  that  the  conveyance  was  obtained  under 
the  powers  conferred  upon  religious  societies  by  the  provincial 
statute  then  in  force,  36  Vict.  ch.  135,  sec.  19,  which  pro- 
vides that  in  every  case  the  special  trusts  or  powers  of  trus- 
tees contained  in  any  deed,  conveyance,  or  other  instrument, 
shall  not  be  affected  or  varied  by  any  of  the  provisions  of 
this  Act.  That  clause  is  carried  into  the  latest  revision  of 
the  same  Act  (R.  S.  0.  1897,  ch.  307,  sec.  23).  This  Act 
gives  power  to  sell  the  land  when  it  becomes  unnecessary  to 
be  held  for  the  religious  use  of  the  congregation,  and  it  is 
deemed  advantageous  to  sell,  etc. ;  sec.  7  of  36  Vict. 

This  original  society  built  and  took  possession  of  a  meet- 
ing-house on  the  said  land  and  occupied  the  place  for 
religious  uses  down  to  the  13th  December,  1908,  when  the 
premises  were  vacated  under  the  following  circumstances: — 

The  congregation  was  growing  from  year  to  year,  and  it 
became  a  question  whether  the  old  building  should  be  re- 
paired and  extended  or  another  site  should  be  procured  and 
a  new  building  erected. 

By  the  record  in  tlie  church  minutes  it  was  on  the  17th 
December,  1906,  resolved  unanimously  that  a  new  church 
should  be  erected.  There  was  some  fluctuation  of  opinions 
and  of  resolutions  as  to  the  locus,  but  finally  it  was  moved 
and  carried  at  a  meeting  of  the  congregation  held  on  the 
24th  January,  1908,  that  a  new  lot  should  be  bought,  and 
on  the  28th  August  of  same  year  that  the  old  lot  should  be 
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sold.  This  vote  also  appears  to  be  practically  unanimous, 
only  one  person  (who  is  one  of  the  plaintiffs,  Allstadt)  vot- 
ing "nay/^ 

The  new  building  being  put  up  on  the  new  lot,  the  con- 
gregation as  a  whole  took  possession  of  the  new  building  on 
Erie  street  on  the  13th  December,  1908,  when  the  new  meet- 
ing-house was  formally  opened.  There  does  not  appear  to 
have  been  what  is  called  a  "  split  ^'  in  the  society.  Some 
members  may  have  been  reluctant  or  inert,  but  only  the 
one  who  voted  "  nay  "  upon  the  question  of  sale  is  in  evi- 
dence as  being  actively  dissentient.  The  pastor  of  the 
society  that  moved  into  the  new  building  says,  **  Practically 
the  whole  congregation  went  with  me.'^  He  names  the 
plaintiff  Allstadt  as  the  only  exception.  Another  plaintiff, 
Racey,  was  active  in  support  of  the  new  movement  and 
voted  in  favour  of  it  at  the  meetings. 

After  vacating  the  old  site,  the  trustees,  acting  on  the 
direction  of  the  congregation,  rented  the  buildings  thereon, 
and  applied  the  surplus  of  rent  after  gaying  taxes  and  in- 
surance for  the  benefit  of  that  congregation  and  of  the  new 
site.  The  trustees  also  in  like  manner  sold  four  feet  of  the 
land,  and  are  now  offering  the  rest  for  sale.  The  trustees 
of  the  Erie  street  lot  (now  defendants)  claim  to  be  the  legal 
owners  of  the  old  site,  and  this  is  not  in  effect  questioned  by 
the  plaintiffs  in  the  present  case.  The  object  of  the  suit 
is  to  restrain  the  sale  and  get  a  right  of  entrance  to  the 
old  building  (which  is  on  Cambria  street)  in  order  to  make 
use  of  it  for  religious  services  in  the  interest  of  a  body  of 
people  represented  by  the  plaintiffs.  This  movement  in 
regard  to  the  new  body  began  in  February,  1911,  by  the 
forwarding  of  a  petition  with  twelve  signatures  to  the  plain- 
tiff Huegli,  who  is  an  Evangelical  Lutheran  clerg}'man  of 
the  Synod  of  Missouri  and  in  good  standing  as  a  member 
of  that  Synod,  inviting  him  to  take  up  ministerial  work  in 
Stratford.  He  came,  and  a.  hall  was  rented  on  Downey 
street,  and  there  he  began  to  organise  a  congregation,  and 
was  joined  by  the  plaintiffs  Bacey  and  Allstadt  and  two  or 
three  others  who  had  been  members  of  the  congregation 
worshiping  in  Cambria  street,  and  also  by  some  outsiders, 
aggregating  in  all  about  20  members — the  whole  number 
of  present  adherents  in  Downey  street  hall  being  about  100. 

To  go  back  now  to  analysis  of  the  petitioners  and  their 
standing  in  the  Cambria  street  church  at  the  time  it  was 
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resolved  to  build  a  new  meeting-house  on  another  site  we 
find  that  five  of  these  were  not  members  of  the  old  church; 
one,  Hembruch,  was  not  in  good  standing  since  1906  and 
had  no  right  to  vote  in  the  old  church;  and  of  the  remain- 
ing six,  Homan  attended  the  Erie  street  meetings  for  a 
while;  Schroeder  subscribed  for  the  building ^  of  the  new 
church  and  became  liable  on  the  bond  for  its  debt  and  also 
attended  ^t  Erie  street  for  a  while;  Wolf  subscribed  towards 
the  new  building  and  went  over  with  the  majority;  Redding 
is  now  a  member  of  the  Erie  street  church  and  in  good 
standing,  (i.e.,  making  his  payments,  etc.);  Racey  went  over 
with  the  rest  to  Erie  street  church,  and,  as  has  been  stated, 
was  an  active  advocate  of  the  change;  and  the  last  of  the 
twelve,  Allfitadt,  is  the  only  one  who  has  opposed  and  stood 
aloof  from  the  new  movement. 

Tlie  situation  as  it  has  been  developed  is  not  provided 
for  in  the  four  comers  of  the  deed  of  tfust.  Only  two  con- 
ditions are  there  dealt  with;  (1)  When  all  is  going  on  in 
due  course  by  the  occupation  and  religious  use  of  the  trust 
property  by  the  congregation  of  the  Stratford  Evangelical 
Lutheran  Church;  and  (2)  When  the  church  for  which  the 
"trust  was  created  shall  lose  its  visibility  and  cease  to 
exist  ^^ — then  the  control  of  the  property  is  to  pass  over  to 
and  vest  in  the  nearest  Evangelical  Lutheran  Church  of  the 
same  faith  and  order. 

The  action  is  framed  on  thcr  theory  that  this  second 
situation  has  arisen — by  assuming  that  the  vacating  of  the 
old  site  is  equivalent  to  the  cesser  of  existence  of  the  bene- 
ficiary. This  proposition  cannot,  it  seems  to  me,  be  sus- 
tained. The  church  in  possession  under  the  deed  of  trust 
has  for  suflBcient  reasons  decided  no  longer  to  remain  on 
the  trust  property,  and  the  question  as  to  what  is  to  be 
done  with  that  property  cannot  be  solved  by  reference  to 
this  latter  provision  in  the  deed  of  trust. 

The  newly  organised  body  containing  a  few  members  of 
the  former  church  society  has  applied  for  leave  to  enter 
upon  the  old  site  by  notice  about  April  12th,  1911,  and 
failing  to  get  satisfaction  this  action  is  brought  on  the  Ist 
February,  1912,  seeking  a  mandatory  order  on  the  defend- 
ants to  enforce  the  reopening  of  the  church  and -to  allow 
the  plaintiff  Huegli  to  conduct  public  worship  therein  and 
for  a  declaration  to  liave  the  trusts  of  the  deed  carried  into 
execution,  and  to  have  the  sale  stayed  and  the  rents  applied 
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under  the  trust  to  the  old  site.  By  the  terras  of  the  deed 
the  land  is  held  on  the  special  trusts  that  the  same  shall  be 
forever  held  and  enjoyed  for  the  use  of  the  members  of  an 
Evangelical  Lutheran  Church  and  that  the  reats,  etc.,  shall 
be  applied  to  repairs  and  improvement  of  the  said  property 
and  to  no  other  purpose  whatsoever. 

The  plaintiffs'  broad  contention  is  that  the  lands  cannot 
be  sold  and  that  the  rents  (if  any)  cannot  be  diverted  from 
the  perpetual  purpose  of  retaining  and  improving  the  trust 
property.  They  claim  to  represent  some  of  the  beneficiaries, 
being  members  of  the  original  congregation  for  whose  use 
and  benefit  the  trust  was  created,  and  that  the  majority 
cannot  by  any  vote  or  action  overrule  and  extinguish  their 
rights  and  claims. 

The  broad  contention  of  the  defence  is  that  there  is  no 
private  right  of  action;  that  the  beneficiary  is  the  society  or 
congregation,  and  not  any  individuals  of  it,  and  that  the 
society  as  a  whole  are  represented  by  the  Erie  street  churchl 
That  as  to  the  sale  and  the  application  of  the  rents  they 
invoke  the  benefit  of  the  statute  referred  to  in  the  deed,  and 
even  if  the  rents  were  misapplied  it  is  a  grievance  to  be 
complained  of  by  the  Attorney-General,  and  not  by  the 
plaintiffs. 

This  Act  no  doubt  provides  for  the  sale  and  leasing  of 
church  lands  when  it  becomes  unnecessary  to  retain  them 
for  religious  use,  upon  the  consent  being  obtained  of  a  ma- 
jority of  the  members  present  at  a  meeting  duly  called  for 
that  purpose;  and,  so  far  as  all  necessary  preliminaries  are 
concerned,  this  place  may  well  be  sold  or  leased  if  the  Act 
applies.  But  the  plaintiffs  rely  on  sec.  19  of  the  Act,  which 
provides  that  in  every  case  the  special  trusts  or  powers  of 
trustees  contained  in  any  deed  shall  not  be  affected  or  varied 
by  any  of  the  provisions  of  the  Act.  In  this  deed  we  find 
expressed  as  ''special  trusts*/'  (1)  that  the  land  shall  be 
forever  hereafter  held  and  enjoyed  for  the  use  of  the  mem- 
bers of  an  Evangelical  Lutheran  Church;  and  (2)  that  the 
rents  and  profit  derived  from  any  portion  of  the  said  parcel 
of  ground  or  the  building  erected  thereon  shall  be  applied 
towards  the  maintenance  of  public  worship  in  the  said 
church  or  meeting-house,  towards  the  repairs  or  improve- 
ment of  the  said  property  and  for  no  other  purpose  what- 
soever. This  last  special  trust  is  peculiarly  emphatic  in 
being  impressed  on  the  very  place  and  the  building  (the 
meeting-house)  thereon. 
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Unless  I  can  nullify  these  special  trusts,  the  land  can- 
not be  sold  or  the  rents  diverted  to  another  place.  And,  as 
i  read  the  statute,  it  forbids  the  nullification  of  these  special 
trusts.  The  effect  of  this  statute  has  not  been  considered, 
I  believe,  by  the  Courts  in  the  aspect  now  presented.  The 
aim  of  the  legislature  appears  to  be  to  give  a  right  of  alien- 
ation to  a  religious  body  holding  lands  by  trustees  capable 
of  perpetual  succession.  The  statute  leaves  out  cases  of 
special  trust  and  deals  with  lands  held  by  the  corporation 
on  the  general  trust  or  obligation  of  using  the  property  for 
the  purposes  contemplated  at  discretion. 

But,  apart  from  special  restraining  trusts,  when  the 
body  outgrows  its  building  and  the  majority  so  decide  that 
it  h^  become  necessary  and  advantageous  to  dispose  of  the 
property  with  a  view  of  removing  to  a  more  convenient  situ- 
ation, then  the  statute  promotes  the  benefit  of  the  body  by 
sanctioning  such  a  course;  and  a  sale  so  had,  which  is  a 
conversion  of  the  present  property,  cannot  be  regarded  as  a 
diversion  or  a  breach  of  trust. 

But.  if  words  are  found  in  the  convevance  which  forbid 
a  change  of  site,  the  statute  does  not  mean  to  violate  that 
term  of  the  contract,  but  lets  the  parties  abide  by  the  bar- 
gain they  have  made  when  the  property  was  acquired.  By 
the  terms  of  this  deed  the  land  is  bought  for  the  possessory 
use  and  benefit  of  the  particular  local  church  as  a  congrega- 
tion, and  is  to  be  maintained  and  improved  in  perpetuit}'. 
The  rents  and  profits,  if  any,  are  to  be  invested  in  the 
meeting-house  and  otherwise  on  the  particular  site;  the 
congregation  is  tied  down  to  that  spot  as  their  place  of 
worship  so  long  as  the  congregation  exists.  In  brief,  the 
trust  inheres  in  the  title,  and  so  passes  to  the  successive 
trustees  indefinitely  in  future — not  to  be  interrupted  by  a 
r!ale  out  and  out.  This  is  my  reading  of  the  statute  and 
of  this  trust  deed — but  the  result*  does  not  enure  to  the 
benefit  of  the  plaintiffs. 

Now  the  present  trustees,  the  defendants,  hold  this  land 
in  trust  for  the  particular  church  so  long  as  it  exists  and 
can  be  traced  and  identified.  The  Stratford  Evangelical 
Lutheran  Church  of  the  deed  had  power  to  change  the 
place  at  which  its  services  should  be  conducted  and  also  to 
change  its  name  to  that  of  the  "  Erie  street  church."  These 
changes  of  local  habitation  and  name  are  matters  of  ecclesi- 
astical concern  and  cognizance,  with  which  the  Courts  have 
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nothing  to  do.  This  body,  the  organisation  of  this  church, 
is  of  the  independent  or  congregational  system,  in  which  the 
view  of  the  majority  of  the  members  prevails.  The  minority, 
however  small  or  large,  is  outvoted  by  the  action  of  the 
majority,  and  the  resolutions  to  vacate  the  old  place,  to  sell 
or  rent  it,  and  to  move  into  a  new  building  on  a  new  site, 
are  all  matters  of  congregational  competence  and  are  con- 
clusively settled  as  against  the  plaintiflfs.  The  identity  of 
the  beneficiary  church  is  established  in  favour  of  the  body 
represented  by  the  trustees,  the  defendants.  The  few  who 
went  out  and  banded  themselves  together  with  others  in  a 
new  organisation  worshiping  in  the  Downey  street  hall,  are 
all  offshoot  from  the  old  body,  but  thereby  have  ceased  to  be 
a  part  of  it  and  can  have  no  right  as  once  members  of  the 
original  body  to  claim  any  part  of  the  property  vested  in  the 
tnistees  for  that  original  body;  see  per  Dickerson,  J.,  in 
Newhurgh  Associate  Reformed  Church  Trustees  v.  Prince- 
ion  Theological  Seminary  Trustees  (1837),  4  N.  J.  Eq.  77, 
and  Pine  Hill  Lutheran  Congregation  Trustees  v.  St,  Michael 
Evangelical  Church  of  Pine  Hill  (1864),  48  Pa.  St.,  p.  20. 

Tliat  appears  to  be  the  situation  as  regards  the  religious 
or  ecclesiastical  aspect  of  this  controversy.  None  of  the 
plaintiffs  is  a  corporator  or  beneficiary  because  not  a  mem- 
ber of  the  old  church.  But  that  leaves  untouched  the  con- 
pequences  of  this  congregational  act  of  removal  in  a  legal 
point  of  view  as  affected  by  the  legal  breaches  of  trust  begun 
in  part  and  in  process  of  consummation  by  the  sale  of  the 
land. 

It  may  be  well  now  to  deal  with  the  plaintiff  Huegli, 
wlio  is  an  outsider  (so  to  speak)  and  stands  alone  in  his 
cla'm.  Assuming  the  non-existence  of  the  church,  the  plain- 
tiffs invoke  that  part  of  the  deed  which  provides  that  if  the 
church  loses  its  visibility  the  land  forthwith  vests  in  the 
trustees  of  the  nearest  Evangelical  Lutheran  Church,  which 
in  this  case  happens  to  be  the  Erie  street  church  and  the 
defendants  the  trustees.  If  so  vested  with  the  land  in  this 
cliaracter,  the  deed  provides  that  the  trustees  shall  be  under 
obligation  to  open  the  church  for  regular  or  occasional 
services  to  any  minister  or  missionary  of  the  Evangelical 
Lutheran  denomination  holding  the  doctrinal  views  of  the 
Augslmrg  Confession-  aforesaid.  This  requirement  is  ful- 
filled by  Mr.  Huegli,  who  is  in  good  standing  as  a  member 
of  the  Synod  of  Missouri  and  is  presented  by  the  newly 
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organised  cluirch  in  Downey  street  as  a  fit  and  proper  per- 
son to  be  inducted  for  the  time  being  in  connection  with  the 
services  to  be  resumed  on  the  site  owned  by  the  defendants. 
The  difference  between  this  part  of  the  trust  and  that  which 
relates  to  the  regular  services  held  when  the  building  is 
occupied  by  the  original  church  is  that  in  the  latter  case  the 
dergjrman  who  has  the  right  of  entry  is  one  ^Muly  author- 
ised by  the  said  Evangelical  Lutheran  Church  to  conduct 
the  worship  thereof.'*  The  context  shews  that  the  source 
,of  authority  is  to  be  sought  not  in  the  denomination  at 
large  extending  ov^r  the  continent  but  in  the  particular  body 
or  church  representing  the  original  congregation.  There 
being  no  lack  of  existence  or  of  visibility  of  this  latter  body, 
the  plaintiff  Huegli  is  a  clergyman  not  competent  to  offi- 
ciate, whose  claim  to  conduct  the  services  in  the  old  build- 
ing may  well  be  vetoed  by  the  trustees.  So  that,  to  put  it 
shortly,  the  plaintiff  who  complains  of  a  breach  of  trust  by 
the  trustees  proposes  to  enforce  against  them  an  occupancy 
of  the  site  which  would  be  a  further  breach  of  trust.  Upon 
the  ecclesiastical  side  the  old  church  body  worshiping  close 
by  in  Erie  street  regards  this  more  as  an  attempt  to  estab- 
lish a  rival  church  in  their  proximity  for  no  sufficient  cause. 

No  amendment  by  enabling  the  plaintiffs  to  sue  on  be- 
half of  others  who  sympathise  with  them — and  this  is 
essential  in  order  that  no  incongruity  in  the  class  repre- 
sented may  arise — ^no  such  amendment  would  better  the 
cause  of  action.  The  legal  title  is  in  the  defendants,  and  no 
breach  of  trust  has  arisen  in  regard  to  which  the  plaintiffs 
had  a  right  or  an  interest  to  complain.  The  breaches  of 
trust  must  be  investigated  by  another  method,  probably  by 
the  intervention  of  the  Attorney-General  and  a  competent 
relator,  but  on  that  I  do  not  decide.  The  only  possible  way 
of  reparation  to  cure  the  breaches  would  be  for  the  Zion 
Church  to  retrace  their  steps,  resume  possession  and  re- 
establish worship  in  the  old  site,  but  I  suppose  it  is  now 
too  late  for  that  remedy.  It  may  be  that  the  real  solution 
of  the  difficulty  is  to  report  to  the  legislature  and  procure 
special  legislation  which  may  quiet  if  not  satisfy  all  con- 
cerned. 

The  action  must  be  dismissed,  but  costs  will  not  be 
given,  considering  that  the  question  discussed  is  new  and 
bare  of  precedent  and  that  the  conduct  of  the  defendants 
has  not  been  according  to  law,  however  honestly  undertaken. 


ij)l>J  STOXt:   i\  CAXADIAy  PACIFIC  Ki(T:  CO.  785 

coubt  of  appeal. 

April  4th^  1912. 
STONE  V.  CANADIAX  PACIFIC  RAILWAY  COMPANY. 

3  O.  W.  N.  973. 

\egHgence  —  Railway  —  Brakesman  Injured  in  Attempting  to  Un- 
couple Cars — Defective  System — Dominion  Rto.  Act,  ss.  264r 
Sn — Interchange  of  Traffic — Evidence — Findings  of  Jury, 

An  action  by  Roy  II.  Stone«  brakesman,  in  defendants'  employ^' 
Dient,  for  $10,000  damages,  and  if  not  entitled  to  that  then  for  $3,000 
under  the  Workmen's  Compensation  for  Injuries  Act,  for  the  loss 
of  a  right  arm,  which,  he  alleged,  was  caused  by  breach  of  defend- 
ants' statutory  duty  to  equip  their  cars  with  efficient  apparatus. 

BoTD,  C,  entered  judgment  in  favour  of  plaintiff  for  $6,000 
upon  the  findings  of  the  jury. 

Court  of  Appeal  set  aside  above  judgment  with  costs  if 
exacted,  holding  that  the  evidence  did  not  justify  the  answers  given 
by  the  jury,  to  the  questions  submitted,  and  that  there  were  no 
**  circumstances "  to  prevent  the  plaintiff  from  adopting  a  perfectly 
safe  course  which  he  admitted  he  might  have  adopted. 

An  appeal  by  the  defendants  from  a  judgment  entered 
of  Hex.  Sir  Joiix  Boyd,  C,  upon  the  answers  of  the  jury 
at  the  trial,  awarding  the  plaintiff  $6,000  damages  for  in- 
juries received  while  in  the  defendants'  employment  as  a 
brakeman. 

The  plaintiff  was  endeavouring  to  effect  a  coupling  be- 
tween two  box-freight  cars,  at  or  near  Bolton  Junction,  a 
station  on  one  of  the  defendants'  lines  of  railway,  and  while 
doing  so  was  either  shaken  off  or  fell  from  a  ladder  affixed  to 
the  side  and  close  to  the  end  of  the  car  upon  which  he  was 
riding,  and  one  of  the  wheels  passed  over  his  right  arm, 
necessitating  amputation.  The  box-freight  car  in  question 
was  not  the  property  of  the  defendants,  but  had  been  received 
and  was  being  hauled  over  their  lines  under  the  interchange 
of  traffic  provisions  of  the  Railway  Act.  It  had  been  re- 
ceived by  the  defendants  at  Detroit  from  the  Wabash  Rw. 
Co.  on  the  14th  of  March,  1911,  loaded  with  merchandise  for 
various  points  on  the  defendants'  lines  of  railway,  and  on 
the  18th  March,  it  was  in  course  of  return  to  Detroit,  via 
Toronto  Junction,  as  part  of  one  of  the  defendants'  regular 
way-freight  trains,  when  the  accident  happened. 

The  plaintiff  attributed  the  accident  to  three  causes  (a) 
the  ladder  being  defective  because  the  lowest  step,  or  the 
step  which  was  placed  below  the  bottom  of  the  car,  was  not 
joined  to  the  rest  of  the  ladder,  but  was  separate  and  attached 
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to  the  bottom  timbers  of  the  car,  and  was  loose  and  insecure ; 
(b)  there  was  no  ladder  on  the  end  of  the  car  close  to  where 
the  side  ladder  was,  and  (c)  the  coupling-rod  used  for  con- 
trolling the  action  of  automatic  couplers'  when  about  to 
effect  a  coupling  of  cars  did  not  extend  outward  from  the 
couplers  to  the  side  of  the  car,  or  within  a  short  distance 
from  it,  but  was  so  short  as  to  necessitate  the  going  in  be- 
tween the  cars,  or  at  all  events  to  render  it  necessary  to 
reach  very  far  beyond  the  side  of  the  car  in  order  to  get 
hold  of  it. 

The  defendants  denied  all  liability,  and  witnesses  were 
examined  on  both  sides.  At  the  conclusion  of  the  plaintiflFs 
case,  counsel  for  the  defendants  moved  for  judgment  on  the 
ground  that  no  case  of  negligence  had  been  shewn,  but  the 
learned  Chancellor  declined  to  withdraw  the  case  from  the 
jury.  The  motion  was  renewed  at  the  conclusion  of  the  whole 
case  and  again  denied. 

The  learned  Cliancellor  submitted  to  the  jury  a  number 
of  questions  which  with  the  answers  returned  are  subjoined, 
viz. : — 

"  1.  Was  the  car  in  question  owned  by  the  C.  P.  R.  or  by 
another  company?    A.  Owned  by  another  company. 

2.  Was  the  car  and  its  fittings  reasonably  saf«  for  the 
employees  of  the  C.  P.  R.,  in  the  usual  operations  of  the 
road?    A.  We  think  not. 

3.  Was  the  plaintiff,  having  regard  to  all  the  circum- 
stances, in  his  method  of  arranging  the  gear  for  coupling 
the  cars,  acting  according  to  good  and  proper  practice?  A. 
Not  having  received  Circular  No.  4,  we  think  he  acted  to 
the  best  of  his  knowledge. 

4.  If  not,  wherein  did  he  err  ? 

5.  Was  the  plaintiff  injured  in  consequence  of  any  de- 
fect in  the  makeup  of  the  car?  A.  Yes,  in  our  opinion  we 
think  he  was. . 

6.  If  he  was  so  injured  state  everything  which  you  find  to 
be  wrong.  A.  The  car  in  question  lacked  the  ladder  on  end 
of  car  and  long  lever  equipment  used  by  C.  P.  R.,  in  which 
company  he  was  employed. 

7.  Could  the  plaintiff  by  the  exercise  of  reasonable  care 
have  provided  for  the  coupling  of  the  cars  with  safety  to 
himself?    A.  In  our  opinion,  not  under  the  circumstances. 

8.  Do  you  find  negligence  as  to  the  matters  in  dispute? 
(a)  In  the  C.  P.  R. 
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(b)  In   the   plaintiff 

(c)  Or,  in  both  of  them? 

9.  If  so,  state  briefly  what  was  the  negligence  in  each 
case. 

10.  If  the  plaintiff  is  entitled  to  damages,  state  how 
much. 

The  jury  have  agreed  on  $6,000  for  damages  for  plaintiff.'' 
Upon  the  answers  judgment  was  entered  for  the  plain- 
tiff for  $6,000. 

The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon. 
Sir  Charles  Moss^  C.J.O.,  Hon.  Mr.  Justice  Garrow, 
Hon.  Mr.  Justice  Maclarbn^  Hon.  Mr.  Justice  Mere- 
dith^ and  Hon.  Mr.  Justice  Magee. 

I.  F.  Hellmuth,  K.C.,  and  Angus  MacMurchy,  K.C.,  for 
the  defendants,  contended  that  the  plaintiff  was  not  entitled 
to  recover  damages  against  the  defendants,  that  if  entitled  to 
any  judgment  the  damages  should  be  limited  to  the  amount 
recoverable  under  the  Workmen's  Compensation  for  Injuries 
Act,  and  that  in  any  event  the  damages  awarded  were  ex- 
cessive. 

A.  E.  H.  Creswicke,  K.C.,  and  Christopher  C.  Robinson, 
for  the  plaintiff,  contra. 

Hon.  Sir  Charles  Moss,  C.J.O. : — ^XJpon  all  the  facts 
disclosed  in  evidence,  and  having  regard  to  the  circum- 
stances under  which  the  plaintiff  met  with  the  injury,  I 
think  that  if  I  had  tried  the  case  without  a  jury  I  should  have 
had  no  hesitation  in  holding  that  the  plaintiff  had  not  suc- 
ceeded in  fastening  liability  upon  the  defendants.  But  the 
case  having  been  submitted  to  the  jury,  and  their  answers 
to  the  questions  being  now  before  us,  there  arise  for  con- 
sideration the  questions  (a)  whether  there  was  evidence 
proper  to  submit  to  the  jury  upon  the  questions  of  negli- 
gence on  the  part  of  the  defendants,  and  if  so  (b)  whether 
upon  the  answers  judgment  should  not  have  been  entered  for 
the  defendants. 

The  plaintiff,  a  young  man  22  or  23  years  of  age,  who  had 
been  for  over  5  years  in  the  employment  of  the  Canadian 
Express  Company,  but  in  what  capacity  does  not  appear, 
though  it  may  be  inferred  that  it  was  work  in  connection 
with  railways;  and  was  subsequently  employed  by  the  Grand 
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Trunk  Eailway  Co.,  as  a  brakemaii  for  6  months,  entered  tlie 
defendants'  employment  as  a  spare  brakeman  on  the  20th 
of  August,  1910,  and  continued  in  that  capacity,  though  not 
engaged  all  the  time  in  actual  work,  until  the  date  of  tlie 
accident  on  the  18th  of  March,  1911.  On  that  dav  he  was 
engaged  as  brakeman  on  a  freight  train  with  the  box-freight 
car  in  question  as  one  of  the  cars.  At  Bolton  Junction  it 
was  necessary  to  detach  a  car  which  was  to  be  left  there,  and 
it  was  cut  out  by  means  of  a  running  shunt.  After  perform- 
ing that  and  some  other  operations,  tlie  next  step  was  to 
unite  the  remainder  of  the  cars  which  were  to  go  on  to 
Toronto  Junction.  The  car  in  question — called  the  Wabash 
car — wsLS  to  couple  with  a  car  some  distance  from  it  on  the 
line.  The  plaintiff,  as  his  duty  required,  went  upon  the  roof 
to  signal  the  engineer  to  back  down  to  the  other  car.  When 
the  engine  was  moving  the  Wabash  car  down  towards  the 
other  car,  the  plaintiff  according  to  his  testimony  observed 
that  the  coupler  on  it  was  closed — that  is  that  the  knuckle 
was  not  in  a  position  to  effect  a  coupling  with  the  Wabash 
car  unless  the  knuckle  or  its  coupler,  which  was  also  closed, 
was  opened. 

In  order  to  open  this  knuckle,  the  plaintiff  went  down 
the  ladder  on  the  side  of  the  Wabash  car  near  the  end  which 
was  approaching  the  other  car,  with  the  intention  of  getting 
hold  of  the  lever  or  coupler-rod  by  which  the  knuckle  wa? 
opened  or  closed,  and  by  lifting  it  thereby  open  the  knuckle 
so  as  to  receive  the  coupler  of  the  other  car.  He  went  to 
the  bottom  step,  and  with  his  left  foot  resting  on  it,  and 
holding  on  to  the  lowest  rung  of  the  ladder  with  his  left 
hand,  and  with  his  right  foot  hanging  down  and  swinging  in 
the  air,  he  endeavoured  to  reach  around  the  end  of  the  car 
to  the  lever  or  coupler-rod.  This  lever  was  connected  with 
the  top  of  the  coupler,  with  the  rod  projecting  towards  the 
side'  of  the  car  on.  which  the  plaintiff  was.  While  in  this  posi- 
tion, the  car,  moving  at  the  rate  of  about  7  miles  an  hour, 
passed  over  a  crossing  of  two  tracks  and  the  jar  caused  his 
foot  to  slip  from  the  bottom  step,  and  he  fell  with  his  arm 
under  the  wheels.  In  his  evidence  he  said  that  the  lever-rod 
only  projected  some  15  or  16  inches  from  the  coupler,  which 
was  about  4  feet  from  the  side  of  the  car,  so  that  end  was 
about  32  or  33  inches  from  the  side  of  the  car  where  he  was. 
He  further  said  that  the  bottom  step  was  about  11  inches  in 
width,  and  was  loosely  and  un^^ecuroly  fastened  to  tlie  hot- 
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torn  timber  of  the  car,  besides  not  being  under  the  ladder  but 
to  one  side  of  it,  that  side  which  was  the  furthest  from  the 
end  of  the  car.  In  all  these  respects  the  testimony  adduced  by 
the  defendants  amply  and  satisfactorily  displaced  the  plain- 
tiffs contentions.  But  as  the  case  stood  at  the  end  of  the 
plaintiffs  case,  the  learned  chancellor  could  not  have  with- 
drawn it  from  the  jury  if  the  defendants'  negligence  rested 
upon  proof  of  these  facts.  It  was  admitted  that  the  Wabash 
car  had  riot  ladders  on  the  ends,  as  required  by  section  264 
(5)  of  the  Bail  way  Act.  The  plaintiff,  in  examination-in- 
eliief,  stated  that  had  there  been  a  ladder  at  the  end  of  the 
car,  he  would  have  gone  down  it,  and  endeavoured  to  make  the 
coupling.  But  on  cross-examination  he  admitted  that  it  was 
not  good  railway  practice  to  go  down  between  the  ends  of 
two  cars  to  make  a  coupling  when  the  car  was  in  motion, 
but  he  said  you  see  it  done  every  day.  It  is  manifest  that 
such  a  practice  is  not  only  dangerous,  but  is  directly  opposed 
tf  the  policy  of  the  law  as  declared  by  sec.  264  (c)  of  the  Act. 
He  also  suggested  that  if  the  ladder  had  been  at  the  end  he 
might  have  saved  himself  from  falling,  by  catching  it,  but 
it  is  difficult  to  suppose  that  he  could  have  seriously  believed 
that  that  was  one  of  the  purposes  for  which  a  ladder  is  re- 
quired on  each  end  of  a  car.  It  was  not,  however,  proved  or  ad- 
mitted during  the  plaintiff's  case  that  the  car  was  not  the 
property  of  the  defendants.  And  assuming  it  to  have  been 
the  defendants'  property  there  were  the  questions  whether 
it  was  fitted  with  couplers  and  ladders  as  required  by  sec.  264, 
and  whether  the  failure  to  provide  them  was  the  cause  of 
the  accident,  or  whether  it  was  due  to  the  plaintiff's  own  want 
of  care  or  failure  to  observe  the  usual  and  proper  modes  of 
making  the  coupling.  The  plaintiff  admitted  that  the  proper 
course  would  have  been  to  signal  the  engine-driver  to  stop, 
and  then  get  down  and  make  the  coupling  from  the  ground, 
which  he  could  have  done.  He  excused  himself  by  saying  that 
he  was  on  the  firepian's  side  of  the  car  and  that  the  engine- 
driver  was  not  looking  and  so  he  (the  plaintiff)  could  not 
give  any  signal. 

Upon  the  wliole,  although  scanty,  there  was  enough  at 
the  close  of  the  plaintiffs  case  to  justify  the  refusal  to  enter 
judgment  for  the  plaintiff.  But  at  the  close  of  the  whole  case, 
when  it  had  been  proved,  and  indeed  admitted,  that  the  car 
was  not  the  defendants'  property,  but  was  owned  by  the  Wa- 
bash, or  some  other  company,  other  questions  arose  as  to  the 
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liability  of  the  defendants  for  the  failure  of  this  car  to 
comply  with  all  the  .requirements  of  sec.  264,  applicable  to 
couplers  and  ladders  on  box  freight  cars.  The  car  had 
been  received  in  the  ordinary  course  of  the  obligation  to  inter- 
change traffic,  imposed  by  sec.  317  of  the  Bailway  Act.  It 
had  been  inspected  in  due  course  and  passed  in  accordance 
with  the  ordinary  practice,  by  inspectors  whose  competency 
was  not  questioned.  Many  hundreds  of  box  freight  cars 
without  ladders  on  each  end  are  received  and  passed  daily, 
entering  Canada  from  the  United  States.  It  is  shewn  that 
there  is  no  rule,  statutory  or  otherwise,  requiring  that  there 
ghall  be  ladders  on  the  ends  as  well  as  on  the  sides  of  box 
freight  cars  used  on  railways  operated  in  the  United  States. 
The  car  was  provided  with  automatic  couplers,  but  the 
complaint  is  as  to-  the  length  of  the  lever,  ot  coupling- rod. 
There  is  no  express  provision  in  the  Railway  Act  prescribing 
the  length  of  the  lever,  but  the  testimony  for  the  defendants 
shewed  that  the  end  of  the  lever  on  the  car  extended  to  within 

15  or  16  inches  of  the  side,  instead  of  32  or  33  inches  as 
the  plaintiff- stated.  The  modern  Canadian  lever  is  made  to 
extend  out  to  the  side,  or  to  within  at  least  8  inches;  but 
cars  from  the  United  States  with  the  end  of  the  lever  15  or 

16  inches  from  the  side  are  admitted  and  passed  fn  the  usual 
and  ordinary  course  of  inspection.  Unless  the  provisions 
of  sec.  264  apply,  there  appears  to  be  no  statutory  or  other 
rule  against  the  transport  of  foreign  box  freight  cars,  although 
they  do  not  comply  in  every  respect  with  the  Railway  Act. 

Section  264  (1)  enacts  that  "all  companies  shall  pro- 
vide and  cause  to  be  used  on  all  trains,  modern  eflScient  ap- 
paratus, appliances  and  means:  (c)  to  securely  couple  and 
connect  the  cars  composing  the  trains,  and  to  attach  the 
engine  to  such  train  with  couplers  which  couple  automatically 
by  impact,  and  which  can  be  uncoupled  without  the  neces- 
sity of  men  going  in  between  the  ends  of  the  cars.''  Assum- 
ing the  expression  "  and  cause  to  be  used  ''  to  comprehend 
foreign  cars  in  transport  over  the  defendants'  lines,  the  car 
in  (question  was  not  (){K?n  to  ol)jecti()n  for  any  defect  in  tlie 
above  mentioned  respects. 

Sub-section  (5)  enacts  that  "all  box  freight  cars  of  the 
company  shall  for  the  security  of  the  employees  be  equipped 
with  (a)  outside  ladders  on  two  of  the  diagonally  opposite 
ends  and  sides  of  each  car  projecting  below  the  frame  of  the 
cai;  with  one  step  or  ladder  below  the  frame,  the  ladders 
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being  placed  close  to  the  ends  and  sides  to  which  they  are 
attached."  The  car  in  question  had  not  ladders  on  the  ends, 
but  it  was  not  a  car  **  of  the  company/'  There  is  a  distinc- 
tion drawn  between  the  couplers  to  be  used  on  all  trains,  and 
the  equipment  of  box  freight  cars  with  ladders.  The  obliga- 
tion with  regard  to  the  latter  is  confined  to  cars  of  the  com- 
pany. The  car  was,  therefore,  not  in  contravention  of  the 
sub-section.  Even  if  the  contrary  were  the  case,  it  is  clear 
that  their  absence  in  no  way  contributed  to  the  accident 
which  befell  the  plaintiff.  I  think  that  upon  the  whole  case 
the  Jury  should  have  been  told  that  no  case  appeared  upon 
which  they  could  reasonably  find  that  the  defendants  were 
negligent,  and  that  no  case  of  liability  had  been  made  out; 
and  that  the  action  should  have  been  dismissed. 

Assuming,  however,  that  it  -was  proper  to  submit  the 
case  to  the  jury,  is  the  plaintiff  eatitled  to  judgment  upon 
the  answers  returned  to  the  questions?  It  is  to  be  observed 
in  the  first  place  that  the  jury  failed  to  return  answers  to  the 
very  pointed  and  material  question  on  the  head  of  negligence 
contained  in  No.  8.  But  they  answer  the  very  general 
question  No.  2 :  "  Was  the  car  and  its  fittings  reasonably 
safe  for  the  employees  of  the  C.  P.  R.  in  the  usual  opera- 
tions of  the  road?'*  which  is  not  directly  pointed  at  the 
alleged  defects  leading  to  the  injury,  and  a  negative  answer 
to  which  is  not  a  finding  of  negligence  on  the  part  of  the 
defendants. 

TIio  answers  to  questions  4  and  5  bear  more  directly  on 
tlio  question.  They  attribute  tlie  plaintiff's  injury  to  the  fact 
that  the  car  in  question  lacked  the  ladder  on  the  end  of 
the  car,  and  the  long  lever  attachment  used  by  the  de- 
fendants in  their  cars.  But  there  is  no  evidence  upon  which 
a  jury  could  reasonably  find  that  these  alleged  defects  were 
the  proximate  cause  of  the  accident.  The  plaintiff  was  en- 
deavouring by  using  the  side  ladder  not  as  a  means  of  de- 
scending the  ladder  to  the  ground  and  there  effecting  the 
coupling  as  he  admits  was  the  proper  course,  but  for  the 
purpose  of  enabling  him  by  using  the  lowest  step  as  a  foot- 
hold and  crouching  with  his  body  in  a  strained  and  awkward 
position  to  effect  the  coupling,  without  stopping  the  car  or 
petting  down  to  the  ground.  The  position  was  admittedly 
an  improper,  and  certainly  a  very  dangerous,  one  not 
authorized  to  be  taken.  The  method  adopted  by  the  plain- 
tiff to  endeavour  to  effect  the  coupling  was  the  very  one  most 
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calculated  to  expose  him  to  danger  and  risk  of  injury.  And 
there  is  no  evidence  to  justify  the  answer  of  the  jurj-  to  the 
7th  question,  an  answer  which  in  its  terms  is  inconclusive  and 
unsatisfactory.  There  were  no  '*  circumstances  "  to  prevent 
the  plaintiff  from  adopting  the  perfectly  safe  course  which 
he  admits  he  might  have  done. 

Having  regard  to  the  evidence  in  the  case,  I  do  not  think 
the  answers  suflScient  to  support  the  judgment  entered  for 
the  plaintiff,  and  I  think,  that  notwithstanding  them,  judg- 
ment should  have  been  entered  dismissing  the  action. 

The  appeal  should  be  allowed,  and  the  action  dismissed, 
with  costs  if  exacted. 

Hon.  Mr.  Justice  Garrow  and  Hon.  Mr.  Justick  Mac- 
LAREN,  agreed. 

Hon.  Mr.  Justice  Meredith: — A  good  deal  that  has 
been  said  and  done  in  this  case  seems  to  me  to  have  quite 
missed  the  mark  which  should  have  been  arrived  at;  for 
instance  all  of  that  branch  of  it  which  dieals  with  the  require- 
ments of  the  statute  law  regarding  ladders  at  the  ends  of 
"  box  freight  cars.''  It  can  make  no  difference  whether 
there  was  any  such  requirement  in  respect  of  the  ^^ Wabash^' 
car,  from  which  the  plaintiff  fell,  or  if  so,  whether  that 
obligation  was  imposed  upon  the  company  that  owned  the  car. 
or  upon  the  company  which  was  using  it  in  the  carriage  of 
their  freight,  or  upon  the  defendant  company  which  had 
received  and  was  forwarding  it  as  interchanged  freight  only, 
if,  as  I  think,  it  is  incontrovertible  that  the  ladder  was  not 
required  to  be  provided  for  the  work  in  which  the  plaintiff 
was  engaged  when  he  fell  and  was  hurt,  but  on  the^  con- 
trary that  if  he  had  made  use  of  any  such  ladder  for  such  a 
purpose  he  would  have  misused  it  contrary  to  the  provi- 
sions of  the  enactment  in  question,  against  the  wishes  and 
interests  of  his  masters,  against  his  own  interests,  and  against 
the  first  instincts  of  all  animal's  self-preservation.  If  he 
had  fallen  from  such  a  ladder  as  he  did  from  the  one  in  ques- 
tion, his  life,  not  only  one  hand,  would  have  paid  the  penalty. 

It  is  quite  obvious  to  anyone  who  has  not  had,  as  the 
plaintiff  had,  six  years'  experience  in  railway  matters  as  a 
brakesman  and  otherwise,  that  it  is  dangerous  to  go  between 
cars  of  any  train,  and  extremely  so  if  they  are  in  motion ;  and 
it  is  equally  obvious  that  that  risk  should  not  be  taken  in  any 
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case  in  wliich  it  can  reasonably  be  avoided ;  quite  obvious 
that  it  is  not  only  against  the  interests  of  him  who  does  it, 
of  his  relatives  and  friends,  and  of  his  employers,  as  well  av's 
against  the  public  interests,  that  risk  of  life  or  limb,  should 
be  undertaken  when  there  is  no  occasion  for  it. 

As  to  his  experience,  he  tells  of  it  in  these  words:— 

"  Q.  You  have  had  no  experience  in  wiilway  matters 
before  you  went  into  the  employ  of  the  C.  P.  E.  A. 
Yes,  sir. 

Q.  To  what  extent?  What  was  your  experience?  A.  I 
had  been  with  the  Canadian  Express  Company  for  about  five 
or  six*  years  and  I  was  with  the  Grand  Trunk  as  brakeman. 

Q.  Passenger  brakeman  or  freight?  A.  Passenger  and 
freight  both. 

Q.  Then  your  experience  up  to  the  time  you  quit  their 
employ  would  be  about  five  or  six  years,  would  it?  A.  Yes, 
a})out  six  years." 

In  the  same  section  of  the  Railway  Act  in  which  the 
requirement  as  to  the  ladders  is  contained,  it  is  expressly  and 
plainly  required,  in  the  interests  and  for  tlie  safety  of  just 
><uch  men  aff  the  plaintiff,  that  automatic  couplers  *'  which 
can  be  uncoupled  without  the  necessity  of  men  going  in  be- 
tween the  ends  of  the  cars  "  shall  be  provided,  and  used, 
upon  cars  such  as  that  in  question.  So  tliat,  if  such  coup- 
lers are  provided,  what  possible  excuse  can  there  be  for 
going  between  the  cars  to  uncouple  them,  not  to  speak  of 
going  between  them  and  doing  the  work  on  a  perpendicular 
box  car  ladder,  without  any  sort  of  reason  for  not  doing 
that  work  from  without  the  cars? 

It  seems  to  have  been  thought  necessary,  by  a  learned 
Judge,  to  say  that  you  cannot  have  damages  for  injury  to  a 
finger  in  the  closing  of  a  passenger  carriage  door,  merely  be- 
cause the  head-light  of  the  engine,  which  was  drawing  the 
train,  was  not  burning  when  it  should  have  been;  and  so  it 
seems  to  me  to  be  necessary  to  repeat  somewhat  frequently 
the  observation  that  one  cannot  have  damages  for  any  negli- 
gence which  is  not  the  proximate  cause  of  the  injury. 

So  that  really  this  case  depends  entirely  upon  the  two 
questions:  (1)  whether  the  defendants  were  guilty  of  any 
negligence  in  respect  of  the  kind  of  brake  which  the  plaintiff 
was  attempting  to  uncouple  only;  and,  if  so,  (2)  whether 
that  negligence  was,  or  whether  the  plaintiff^s  want  of  care  in 
whole  or  in  part  was,  the  cause  of  his  injury. 
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The  jury  have  not  found  any  negligence  in  the  defend- 
ants; it  would  ]}e  very  hard  to  see  how  they  could.  The 
question  was  pointedly  put  to  them.  The  substance  of  their 
findings,  in  so  far  as  they  affect  this  case,  is  that  the  "  Wa- 
bash - '  car  was  "  defective  "  in  not  having  "  the  ladder  on 
the  end  of  the  car  and  long  lever  equipment,'*  such  as  the 
defendants  haije  upon  their  own  cars;  and  that  in  conse- 
quence of  such  defects  the  plaintiff  was  injured. 

The  findings  are  not  very  consistent,  for,  if  the  ladder 
which  was  not  provided  had  been  provided,  and  if  the  plain- 
tiff had  used  it,  he-would  have  no  need  of  a  long  lever  un- 
ooupling-rod.  His  testimony  is  that  if  there  had  been  a 
ladder  at  the  end  of  the  car  he  would  have  used  it  in  un- 
coupling. A  longer  rod  might  have  made  the  task  of  uncoup- 
ling from  the  side  ladder  somewhat  easier;  but  possibly  less 
.«o  from  an  end  ladder;  the  lengthened  rod  is  to  enable  doing 
the  work  without  going  between  the  cars. 

But  there  is  no  evidence  that  the  uncoupling-rod  did  not 
fully  comply  with  the  requirements  of  the  statute,  and  no 
finding  that  it  did  not;  how  then  can  the  judgment  be  sus- 
tained? And,  as  I  have  before  mentioned,  there  is /no  findr 
ing  of  negligence  on  the  part  of  the  defendants;  and,  if 
there  had  been,  there  is  no  evidence  whatever  to  support  such 
a  finding;  the  plaintiff's  case  seems  to  me  to  be  hopeless  in 
this  respect;  indeed  it  may  be  that  the  requirements  of  the 
enactment  in  this  respect,  are  all  that  the  law  can  require 
from  any  company  subject  to  its  provisions,  whichever  com- 
pany may  be  the  one  to  which  it  applies,  if  it  does  not  apply 
to  more  than  one  of  the  companies  concerned  in  the  making 
aftd  the  movement  of  the  car  in  question. 

Tn  addition  to  all  this,  it  seems  to  me  to  be  impossible 
for  anv  reasonable  man  to  sav,  conscientiously,  that  tlie 
plaintiff's  injury  was  not  caused  altogether  by  his  own  negli- 
gence: and  considerably  less  than  that  would  deprive  him 
of  any  riglit  to  recover. 

Tlie  statute-law,  passed  for  the  especial  benefit  of  per- 
sons engaged  in  oar  coupling  and  uncoupling,  as  a  brakes- 
man especially  is,  shews  the  impropriety  of  uncoupling  in  any 
manner  making  it  necessary  to  go  between  the  cars  for  that 
purpose.  If  the  plaintiff  were  a  novice  complaining  of  being 
put  at  dangerous  work  without  proper  instructions,  the  case 
might  be  different;  but  he  was  a  man  of  six  years'  experi- 
ence "  in  railway  matters ;"  and  is  without  any  sort  of  excuse 
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for  adopting  the  extraordinary  method  which  he  was  em- 
ploying when  injured.  I  cannot  but  think  it  likely  to  bring 
legal  methods  into  conflict  with  the  commonest  of  common 
sense  if  it  can  be  lawfully  determined  that  the  plaintiff  was 
acting  properly  in  endeavouring  to  uncouple  cars  in  motion 
from  a  ladder  on  the  side  of  the  car,  too  far,  according  to  his 
testimony,  from  the  end  of  it,  and,  according  to  the  same 
testimony,  with  a  foot-hold  too  shallow  and  not  wide  enough 
to  get  both  his  feet  into,  and  shaky  at  that,  with  a  coupler- 
rod  too  short  to  be  operated  without  danger;  and  while  sup- 
ported by  one  foot  only  upon  the  loose  step,  and  one  hand 
only  upon  the  rung  of  the  ladder  next  above  that  in  which 
his  foot  was,  and  only  about  20  inches  apart,  and  then  mak- 
ing an  unduly  long  reach  around  the  end  of  the  car  with 
his  right  hand  to  uncouple;  when  there  was  absolutely  no 
need  of  attempting  it  and  when  so  doing  was  in  the  teeth  of 
the  interest  of  everjone  as  before  mentioned,  as  well  as  of 
the  enactment  already  referred  to. 

It  was  suggested  that  the  plaintiff  should  have  our  sym- 
pathy, however  unwisely  he  may  have  acted,  l)ecause,  it  was 
?aid,  he  was  taking  the  risk  in  his  master's  interests  and  for 
their  benefit;  the  first  part  of  the  proposition  I  assent  to, 
provided,  however,  that  such  sympathy  does  not  warp  the 
judgment :  tiie  latter  part  is  obviously  erroneous ;  there  is 
no  kind  of  evidence  of  over-zeal  on  the  plaintiff's  part  in 
his  masters'  service;  as  T  have  intimated,  he  did  that  which 
was,  and  he  must  have  known  was,  against  the  interests  of 
everv'one  because  of  the  danger  of  it;  he  knew  that  every- 
one's interest  required  that  the  uncoupling  should  bo  done 
from  the  ground  without  going  between  the  cars  and  wlien 
they  were  not  in  motion,  and  that  there  was  no  sort  of  rea- 
son why  that  course  should  not  be  taken:  but  familiarity 
with  danger  breeds  contempt  of  it,  and  he  is  not  the  only 
man  who  did  not  hesitate  to  take  the  risk  rather  than  take 
the  additional  trouble  to  stop  the  train  and  get  dowm  and 
uncouple  and  get  up  again ;  for,  after  all,  the  risk  might  be 
undertaken  a  good  many  times  without  a  fall,  and  a  good 
many  falls  might  happen  without  getting  any  part  of  one's 
h)ody  under  the  wheels;  and  he  is  not  the  onlv  man  who  is 
willing  to  make  the  trip's  work  as  short  as  possible  and  to 
he  liome  again  as  soon  as  possible. 

The  jury  have  hedged  themselves  in,  with  a  shifty  answer, 
from  the  untrue  finding  that  the  plaintiff  could  not,  by  the 
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exercise  of  reasonable  care,  have  uncoupled  the  cars  in  safety : 
"In  our  opinion  not  under  the  circumstances;''  and  they 
quite  dodged  the  question  whether  that  which  the  plaintiff 
was  trying  to  do  when  he  fell  was  *'  according  to  good  and 
proper  practice/'  meaning,  I  suppose,  was  it  a  proper  method 
of  uncoupling  the  cars?  The  jury  should  have  been  asked 
what  they  meant  by  "  under  the  circumstances ;"  if  under 
the  circumstances  of  standing  on  the  ladder  as  he  was  and  at- 
tempting to  do  the  work  in  that  way — if  they  assume  that 
that  was  proper — there  might  be  some  justification  for  the 
answer;  but  that  would  be  entirely  l)egging  the  question. 

I  would  allow  the  appeal  and  dismiss  the  action. 

Hon.  Mr.  Justice  Maoee  : — ^The  plaintiff  was  brakeman 
on  top  of  a  freight  car  at  the  rear  of  a  train  which  was  being 
pushed  back  to  be  coupled  to  another  car  which  was  sta- 
tionary. Both  cars  had  automatic  couplers — but  in  order  to 
couple  it  is  necessary  that  the  knuckle  of  one  or  other  shall 
be  open.     He  noticed  that  both  were  closed. 

The  knuckle,  according  to  defendants'  witness  Hawkes, 
can  be  opened  by  the  operating  lever  of  a  moving  car.  To 
reach  the  operating  lever  the  plaintiff  descended  the  only 
ladder  at  that  portion  of  the  car.  That  was  a  ladder  on  the 
side  of  the  car  which  appears  from  the  evidence  to  have 
been  reasonably  close  to  the  comer  of  end. 

It  is,  I  think,  clear  from  the  evidence  that  it  Was  cus- 
tomary for  brakemen  to  operate  the  levers  from  the  ladders 
while  the  cars  were  moving.  It  had  been  done  only  a  few 
moments  before  by  the  other  brakeman  opening  the  coupler 
of  the  adjoining  car  to  make  a  flying  shunt.  The  conductor 
says  it  was  quite  customary  and  he  would  not  think  of  re- 
porting a  brakeman  for  doing  it,  and  had  never  told  anyone 
not  to  do  it.  The  general  yard-master,  called  for  the  defend- 
ants, states  that  the  lever  can  be  operated  from  the  side- 
ladder. 

It  is  sought  to  draw  a  distinction  between  operating  the 
lever  on  a  moving  car  in  order  to  uncouple,  and  doing  so  in 
order  to  couple.  But  the  plaintiff  states,  and  he  is  not  con- 
tradicted but  indeed  borne  out  by  other  evidence,  that  he 
had  plenty  of  time  to  do  what  he  was  going  to  do  and  get 
around  to  the  side  out  of  the  way  before  the  cars  would 
couple.  Eeally  all  he  proposed  doing  was  operating  the 
lever  on  a  moving  car.     Nowhere  do  I  find  that  to  be  for- 
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bidden.  It  was  argued  that  this  w^s  contrary  to  the  defend- 
ants' Circular  No.  4  of  February  15th,  1911,  which,  how- 
ever, the  jury  find  the  plaintifiE  not  to  have  had  notice  of. 
That  circular  forbids  "all  acts  familiarly  known  as  taking 
chances,"  and  it  calls  attention  to  accidents  which  had  oc- 
curred "  solely  by  carelessness  on  the  part  of  some  employee 
such  as,"  inter  alia,  "  adjusting  coupler  .  .  .  when  cars 
are  in  motion."  But  Mr.  Hawkes,  the  defendants'  yard- 
mastor,  expressly  states,  as  one  m'ght  expect,  that  opening  the 
knuckle  by  the  operating  lever  is  not  "  adjusting  the  coupler." 
That  circular  naturally  enough  puts  "  adjusting  coupler  "  in 
the  same  category  with  "  turning  angle-cock  or  uncoupling 
hosebags  "  All  which  would  have  to  be  done  by  going  between 
cars  on  the  ground.  But  the  circular  is  luminous  in  respect 
of  several  operations.  Thus,  it  refers  to  "  accidents  from 
holding  on  side  of  car"  but  only  "when  passing  platform, 
building  or  other  obstruction  known  to  be  close  to  track."^ 
"  Kicking  cars  into  sidings,"  but  only  where  other  cars  are 
standing,  and  "  detaching  moving  cars  "  without  first  seeing 
to  the  brakes  being  in  order.  This  last  instance  impliedly 
recognises  the  practice  of  detaching  moving  cars  if  only  the 
brakes  are  in  order.  The  plaintiff  was  injured  in  an  opera- 
tion not  a  whit  more  dangerous  than  thoFe  which  are  here 
impliedly  recognised,  and  not  at  all  one  which  involved  the 
danger  of  going  between  cars. 

But  it  seems  to  me  that  the  plaintiff  was  not  warranted 
in  trying  to  work  the  lever  from  the  position  which  he  took, 
that  is  holding  with  one  hand  the  very  lowest  rung  of  the 
ladder  only  14  inches  above  the  edge  of  the  car,  with  one 
foot  in  the  step  only  6V2  inches  below  the  edge.  He  does  not 
shew  that  there  would  have  been  any  difficulty  in  reaching 
the  lever  while  grasping  a  rung  higher  up.  Mr.  Hawkes  con- 
siders it  quite  feasible  to  have  done  so  even  from  the  upper 
rung,  which  I  would  doubt,  though  it  is  not  contradicted. 
The  plaintiff  would  seem  to  have  been  in  fact  inviting  disaster 
by  attempting  to  reach  the  lever  while  in  that  attitude. 
There  was  no  compulsion  of  any  sort  upon  him  to  do  sa 
either  from  fear  of  injury  to  his  employers'  property  or  other- 
wise. It  is  simply  a  case  of  unnecessary  overbalancing  so  far 
as  appears — and  however  much  one  may  feel  sorry  for  his 
injury  it  cannot,  I  think,  be  said  to  be  caused  by  the  defend- 
ants' negligence  or  breach  of  statutory  duty,  if  there  was  such 
duty  as  to  this  car  of  another  company. 
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Hon.  Mr.  Justice  Middleton.  April  27th,  1912. 

Re  FELIX  COBR  ESTATE. 

3  O.  W.  N. 

Executon  and  Administrators — Roving  Commission  by  Master-in- 
Ordinary — To  Take  Evidence  in  Ireland  to  find  Claimants  to 
Estate — Motion  for  Costs  to  he  Paid  out  of  Estate. 

MiDDLETON,  J.,  refused  to  grant  an  oi*der  for  payment  of  costs, 
holding  that  the  motion  was  vicious  in  principle  and  that  the 
Master  had  proceeded  upon  an  erroneous  theory.  'X!hat  it  was  his 
duty  to  allow  claimants  to  present  their  respective  claims  as  best 
they  could,  each  at'  his  own  risk  as  to  costs,  and,  if  each  and  all 
failed  to  establish  a  claim,  then  the  fmid  goes  to  the  Crown,  which 
would  recognize  any  fair  claim  that  might  be  made  out  at  any  time. 

Motion  by  the  administrator  for  an  order  directing  that 
the  costs  of  any  roving  commission  which  might  be  issued 
by  the  Master  in  Ordinary,  or  under  his  direction,  to  take 
the  evidence  of  witnesses  in  Ireland,  be  paid  out  of  the 
estate. 

J.  S.  FuUerton,  K.C.,  for  the  administrators. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

G.  S.  Hodgson,  J.  G.  O'Donoghue,  J.  Grayson  Smith, 
1).  Urquhart  and  W.  M.  Brandon,  for  various  other  claim- 
ants. 

Hon.  Mr.  Justice  Middletox  : — It  appears  that  the  late 
Felix  Corr  died  on  the  3rd  May,  1910,  at  the  age  of  about  75 
years.  He  had  come  to  Canada  when  a  lad  of  twenty.  He 
left  an  estate  of  between  seven  and  eight  thousand  dollars. 
The  National  Trust  Company  was  appointed  administrator, 
and,  not  knowing  who  were  the  intestate's  next  of  kin,  the 
administrator  paid  the  net  balance,  $7y863.40,  into  Court 
under  the  Trustee  Relief  Act. 

By  an  order  of  the  Hon.  Mr.  Justice  Teetzel,  dated  24th 
October,  1911,  the  matter  was  referred  to  the  Master  in  Or- 
dinary to  enquire  and  report  who  was  the  next  of  kin.  Pur- 
suant to  this,  an  advertisement  was  published  and  a  number 
of  claims  were  filed. 

A  quantity  of  evidence  has  been  taken  before  the  Master. 
This  evidence  has  not  been  taken,  as  one  would  have  expected, 
in  support  of  the  various  claims,  but  rather  as  if  an  inquest 
was  being  conducted ;  a  great  deal  of  rambling  hearsay  testi- 
mony being  admitted,  Upon  the  theory  that  while  it  was  not 
evidence  it  might  give  some  clue  which  could  be  followed  up 
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by  further  enquiry.  Counsel  stated  before  me  that  upon  this 
evidence  it  would  be  impossible  to  find  any  one  of  the  claim- 
ants entitled. 

At  the  close  of  the*  evidence,  according  to  the  Master's 
certificate,  the  following  took  place : 

"  I  now  request  the  solicitors  present  to  state  if  any  of 
them  know  of  any  available  evidence  from  any  source  which 
may  throw  light  on  the  enquiry  as  to  whether  Corr  left  any 
relatives,  whether  those  relatives  are  or  are  not  represented 
by  such  solicitors,  or  whether  they  can  by  any  means  in  their 
power  further  assist  me  in  this  enquiry.  No  one  answers, 
which  I  announce  to  take  to  mean  that  no  further  evidence  is 
available  in  Ontario.  It  already  having  been  disclosed  by 
the  evidence  that  witnesses  may  be  available  in  Ireland,  I 
suggest  to  counsel  that  though  no  further  evidence  can  be 
obtained  here  I  do  not  feel  justified  in  closing  the  investiga- 
tion, in  view  of  the  statements  by  affidavit  and  viva  voce  that 
evidence  may  be  found  in  Ireland,  and  that  I  think  the  ad- 
ministrator would  be  justified  in  moving  for  a  commission 
and  asking  the  Court  for  leave  to  pay  the  expenses  (disburse- 
ments) of  that  step  out  of  the  funds.  I  adjourn  the  matter 
till  the  SStH  instant,  at  11  a.m.,  so  that  counsel  may  consider 
this  suggestion.  The  Attorney-General  states  that  as  at  pre- 
sent advised  he  is  opposed  to  and  will  oppose  a  commission, 
on  the  ground  that  the  probability  of  identification  of  a  Felix 
Corr  who  might  be  proved  to  have  left  Ireland  as  indicated 
in  such  evidence  with  the  Felix  Corr  who  dies  in  Toronto  is 
too  remote/' 

No  motion  has  been  made  for  a  commission,  but  the  order 
applied  for  is  sought;  and  the  statement  is  made  that  it  is 
intended  that  the  Master  in  Ordinary  himself  shall  go  to 
Ireland  and  conduct  such  enquiries  as  he  sees  fit,  without  the 
assistance  of  counsel  for  any  of  the  claimants.  This  course 
is  supported  by  counsel  representing  some  claimants,  and  is 
opposed  by  the  Attorney-General  and  by  other  counsel. 

It  appears  that  there  are  several  men  named  Felix  Corr 
who  left  Ireland  at  diflferent  times  for  America,  and  the 
different  claimants  seek  to  establish,  and  could  probably 
establish,  relationship  between  one  or  other  of  these  men;  but 
the  evidence  so  far  taken  not  only  fails  to  identify  the  de- 
ceased with  any  of  these,  but,  in  some  cases  at  least,  makes  it 
reasonably  plain  that  the  identity  cannot  be  established. 
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A  picture  has  been  drawn  of  the  intestate  in  his  75th 
year,  and  the  evidence  which  it  is  sought  to  take  is  that  of  a 
number  of  old  people  resident  in  Ireland  who  it  is  suggested 
will  be  able  to  identify  him  from  this  picture. 

When  one  remembers  that  Corr  left  Ireland  now  inore 
than  fifty-five  years  ago,  a  boy  of  twenty,  the  entire  wortliless- 
ness  of  the  proposed  evidence  becomes  apparent. 

Apart  from  all  other  objections,  I  think  the  motion  is 
vicious  in  principle,  and  that  the  learned  Master  is  proceeding 
upon  an  erroneous  theory.  It  is  his  duty  to  allow  the  claim- 
ants to  present  their  respective  claims  as  they  best  can  and 
each  at  his  own  risk  as  to  costs,  and,  if  each  and  all  of  the 
claimants  fails  to  establish  a  claim,  then  the  fund  goes  to 
the  Crown ;  and  the  Crown  will  no  doubt  recognise  any  fair 
claim  that  may  at  any  time  be  made  out. 

The  motion  must  be  dismissed.  I  think  there  should  be 
no  costs. 


court  op  appeal. 

April  4th,  1912. 
REX  V.  BRITXELL. 

3  O.  W.  N.  977;         O.   L.  R. 

Criminal  Law  —  Obscene  Books  —  fuelling  and  Offering  for  Sale  — 
'*  Knowingly  ** — Question   as  to — Criminal  Code  s.  201. 

Defendant  was  convicted  by  a  police  magistrate  upon  an  in- 
formation charging  that  in  April,  1911.  defendant,  contrary  to  law, 
exposed  for  sale  and  sold  certain  obscene  books,  tending  to  corrupt 
morals,  contrary  to  the  form  of  statute  in  such  case  made  and  pro- 
vided. A  case  was  reserved  for  the  opinion  of  the  Court  of  AppeaU 
on  the  question,  was  there  evidence  upon  which  defendant  might  be 
convicted  of  selling  and  of  having  *'  knowingly  "  sold  or  exposed  for 
sale,  obscene  books,  within  section  207  of  the  Criminal  Code? 

Court  of  Appeal  held  that  the  evidence  shewed  that  defendant 
did  not  "  knowingly  "  sell  nor  offer  for  sale  the  books  so  sold.  Con- 
viction quashed. 

Case  stated  by  R.  E.  Kingsford,  a  Police  Magistrate  for 
Toronto,  under  sec.  1104  of  the  Criminal  Code. 

Defendant  was  convicted  by  the  magistrate  upon  an  in- 
formation charging  that,  in  April,  1911,  defendant,  contrary 
to  law,  exposed  for  sale  and  sold  certain  obscene  books,  tend- 
ing to  corrupt  morals,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 


1912]  J^EX  V.  BRITNELL.  801 

The  question  submitted  to  the  Court  of  Appeal  was 
whether  there  was  evidence  upon  which  to  convict  defendant 
of  selling  and  of  having  knowingly  sold  or  exposed  for  sale 
obscene  books,  within  the  meaning  of  sec.  207  of  the  Criminal 
Code. 

The  case  in  the  Court  of  Appeal  was  heard  by  Hon.  Sir 
Charles  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith  and 
Hon.  Mr.  Justice  Maobe. 

George  Wilkie,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  and  E.  Bayly,  K.C.,  for  the  Crown. 

Hon.  Mr.  Justice  Meredith  : — The  convicted  man  is  a 
reputable  book-seller,  who  carries  on  business,  in  an  extensive 
way,  in  one  of  the  business  centres  of  Toronto.  Although 
neither  his  reputation,  nor  the  character  and  extent  of  his  busi- 
ness, is  a  reason  why  he  should  not  be  convicted  and  pun- 
ished, if  guilty,  yet  they  are  not  things  without  weight,  and 
very  considerable  weight,  in  considering  the  probabilities  of 
the  truth  of  the  charge  against  him  upon  the  question  whether 
there  was  any  reasonable  evidence  of  guilt  adduced  against 
him  at  the  trial,  as  well  as  upon  the  question  of  fact,  with 
which  the  Court  cannot  deal,  whether  guilty  or  not  guilty. 

The  charge  against  him  seems  to  have  been  a  double  one 
in  two  senses,  exposing  for  sale  and  selling  two  different 
obscene  books ;  but  no  question  is  raised  in  that  respect ;  the 
conviction  seems  to  have  been  in  accordance  with  the  charge, 
as  if  of  one  offence  only. 

The  offence  is  one  against  morality,  and  one  of  a  despic- 
able character;  the  maximum  punishment  of  which  is  two 
years^  imprisonment ;  and  it  must  be  '*  knowingly  "  commit- 
ted *'  without  lawful  justification  or  excuse." 

Assuming  the  books  to  have  been  sold,  or  exposed  for  sale, 
and  to  have  been  obscene  books,  which  is  assuming  a  good  deal 
in  favour  of  the  prosecution,  two  other  essential  things  must 
have  been  proved  against  the  accused  before  he  rightly  could 
have  been  convicted:  (1)  that  the  books  were  sold  or  exposed 
for  sale  with  his  knowledge;  and  (2)  that  he  knew  of  their 
obscene  character.  This  is  but  a  reasonable  provision  of  the 
law;  if  it  were  otherwise  the  lot  of  a  book-seller,  hdWever 
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honest,  and  anxious  to  avoid  anything  like  offending  morality ; 
and  especially  hard  upon  one  who  carries  a  stock  of  quarter 
of  a  million  volumes,  as  one  of  the  witnesses  thought  the 
accused  does. 

Neither  book  was  manifestly  or  notoriously  obscene  or 
immoral ;  and  it  may  be  that  neither  is  in  that  respect  better 
or  worse  than  a  great  number  of  books  which  are  freely  sold 
and  read  everywhere;  and  there  is,  I  should  think,  nothing 
in  either  of  them  to  make  them  very  attractive  to  anyone; 
and  the  small  profit  to  be  derived  from  their  sale  is  hardly 
such  as  would  induce  a  large  dealer  to  conceal  them  in  his 
cdlar,  so  that  he  might  sell  them  with  less  chance  of  being 
found  out,  and  to  sell  them,  with  the  possibility  of  two  years* 
imprisonment  in  the  penitentiary  before  his  eyes. 

There  was  no  sort  of  evidence  of  any  exposure  of  them 
for  sale;  and  there,  manifestly,  should  have  been  a  finding 
not  guilty  to  that  extent,  but  there  was  not,  on  the  contrary 
there  seems  to  have  been  a  conviction  in  respect  of  which  the 
penalty  imposed  was  to  some  extent  imposed. 

Nor  can  I  think  that  there  was  any  reasonable  evidence 
of  a  guilty  knowledge  on  the  part  of  the  convicted  man  of 
the  sale  which  was  made,  and  which  was  of  one  of  the  books 
only,  or  of  its  obscene  character  if  it  really  has  any. 

It  is  quite  plain  that  in  the  extensive  business  of  the 
convicted  man  the  books  in  question  might  have  been  bought 
and  sold  without  his  knowledge;  he  did  not  attend  to  the 
department  in  which  such  books,  that  is  "  works  of  fiction '' 
are  sold.  He  testified  that  he  did  not  know  that  there  were 
any  such  books  in  his  establishment;  that  he  had  a  year  or 
more  before  found  invoices  of  them  and  returned  them,  be- 
cause from  what  he  had  heard  he  thought  their  tendency  was 
suggestive  and  so  did  not  want  to  sell  them.  There  is  not  a 
word  of  testimony  to  the  contraiy  of  this ;  the  most  that  can 
be  said  is  that  if  dealing  with  a  man  who  might  be  thought 
untruthful  and  tricky  there  were  some  circumstances  of  sus- 
picion, a  book  having  been  sold  and  other  books  having  been 
found  in  the  cellar;  things  which  are  not  unsatisfactorily  ex- 
plained by  the  witnesses  for  the  prosecution.  But  no  one, 
much  less  a  reputable  man  doing  an  extensive  reputable 
business,  is  to  be  convicted  on  suspicion  merely;  when  there 
is  no  more  than  that  against  him  a  verdict  of  not  guilty 
should  be  entered.    The  statement  that  from  what  he  had 
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heard  he  thought  their  tendency  suggestive^  is  a  good  way 
removed  from  an  admission  that  he  knew  they  were  obscene. 

The  cases  which  were  referred  to  on  the  argument  here,' 
were  very  different  from  this  case;  in  them  the  obscene  char- 
acter of  the  writings  was  maliifest  and  in  some  of  them  it 
was  the  author  who  was  prosecuted  and  who  had  sold  them. 

In  a  case  of  this  character  where  there  may  be  different 
opinions  as  to  the  immorality  of  a  book,  which  is  being  gener- 
ally sold  here  and  in  other  countries  or  another  country,  it 
would  seem  to  me  to  be  the  better  course  for  those  who  object 
to  its  sale  on  that  ground,  to  give  notice  of  such  objection  to 
such  a  book-seller  as  the  convicted  man  is,  and  to  prosecute 
only  if  the  objection  is  not  heeded.  No  such  book-seller  can 
have  any  reasonable  desire  to  sell  such  books  as  thos^  in 
question,  if  they  be  obscene,  for  all  there  is  in  it  for  him, 
at  the  risk  of  being  branded  as  a  criminal  and  sent  to  peni- 
tentiary for  two  years,  after  first  perjuring  himself  in  the 
hope  of  escaping  conviction. 

I  would  answer  the  second  question  in  the  negative,  and 
direct  that  the  accused  be  discharged. 

Hon.  Mb.  Justice  Maoee: — ^The  two  questions  stated 
by  the  police  magistrate  under  the  order  of  the  Court  for  its 
opinion  refer  only  to  section  207  of  the  Criminal  Code, 
1906,  under  which  he  had  professed  to  convict.  That  sec- 
tion as  amended  in  1909  declares  that  everyone  is  guilty  of 
an  indictable  offence  "who  knowingly  without  justification 
or  excuse  makes,  manufactures  or  sells  or  exposes  for  sale  or 
to  public  view  any  obscene  book  or  other  printed,  type- 
written or  otherwise  written  matter,  or  any  picture,  photo- 
graph, model  or  other  object  tending  to  corrupt  morals.'* 
In  the  information  laid  against  this  defendant  it  was  charged 
only  that  in  the  month  of  April,  1911,  he  "contrary  to  law 
exposed  for  sale  and  sold  certain  indecent  and  obscene  books 
tending  to  corrupt  public  morals  contrary  to  the  form  of  a 
statute  in  such  case  made  and  provided.'*  It  was  not  charged 
that  he  did  it  either  knowingly  or  without  justification  or 
excuse.  It  was  necessary  to  allege  that  he  did  it  knowingly 
to  bring  it  under  that  section.  The  information  was  not 
amended.  He,  therefore,  was  not  charged  with  any  criminal 
offence  under  that  section.  The  words  "contrary  to  law'* 
and  "  contrary  to  the  form  of  the  statute  "  do  not  make  up 
for  the  absence  of  that  allegation  or  knowledge. 


804  THE  ONTARIO   WEEKLY  REPORTER.        [vOE.  21 

I 

In  the  formal  conviction,  however,  the  words  '^  knowingly 
and  without  lawful  justification  or  excuse^'  are  inserted  in 
setting  out  the  offence  which  is  otherwise  described  as  in 
the  information,  except  that  the  word  "  morals  is  substituted 
for  "  public  morals,"  and  the  word  "  obscene  "  for  **  indecent 
and  obscene.'^ 

In  his  statement  of  the  case  for 'this  Court,  the  learned 
police  magistrate  says:  "The  defendant  elected  to  be  tried 
summarily  and  pleaded  not  guilty.  After  hearing  evidence 
I  was  of  the  opinion  that  the  charge  was  proved  and  accord- 
ingly convicted  the  defendant,  being  satisfied  that  the  books 
were  obscene,  and  that  the  defendant  knew  that  they  were 
on  sale  in  his  establishment."  It  is  not  specifically  stated 
whether  or  not  the  police  magistrate  was  satisfied  that  the 
defendant  knew  of  the  books  being  obscene,  and  we  are  as  to 
that  left  to  the  inference  to  be  drawn  from  the  fact  that  he 
made  the  conviction.  In  his  reasons  for  his  decision  given 
at  the  time  he  said  "the  section  of  the  Code  under  which 
this  prosecution  is  brought  is  207." 

It  would,  therefore,  appear  that  the  defendant  was  con- 
victed of  an  offence  with  which  he  was  not  charged  and  for 
which  lie  had  not  consented  to  be  tried  summarily. 

As  the  charge  was  laid  "  con  f re  formam  statuti  "  and  was 
dealt  with  under  section  207,  and  the  questions  propounded 
refer  only  to  that  section,  it  is  unnecessary  to  consider  how 
far  at  common  law  a  book-seller  charged  with  selling  and 
publishing  an  obscene  libel  sold  by  his  clerk  in  the  course  of 
his  business  could  shelter  himself  by  his  want  of  knowledge 
of  the  sale,  or  of  the  contents,  or  how  far  either  must  be 
brought  home  to  him. 

Dealing  then  with  the  case  as  one  under  section  207, 
there  must  be  shewn  knowledge  of  the  sale  or  ei^posure  for 
sale,  and  also  knowledge  of  the  character  of  the  book.  That 
the  latter  must  be  shewn  was  held  by  this  Court  in  Rex  v. 
Beaver  (1905),  9  0.  L.  R.  418.  The  former  is  also  mani- 
festly necessary.  An  auctioneer  selling  a  library,  or  shelf 
or  packages  of  books,  might  not  know  what  books  it  con- 
tained. Objectionable  articles  may  be  made  or  sold  in  a  fac- 
tory or  shop ;  and,  while  the  statute  would  be  futile  if  the  pro- 
prietor could  escape  because  they  were  not  made  or  sold 
directly  by  himself  but  by  his  employees,  though  with  his 
knowledge,    it   might   also   cause   injustice   if   he  could  be 
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punished  because  the  making  or  selling  was  done  for  his 
benefit  by  his  employees,  though  without  his  knowledge  or 
consent,  or  even  against  his  orders. 

The  only  books  specifically  referred  to  in  the  evidence  are 
three  recent  novels,  which  for  brevity  I  may  refer  to  as 
X,  Y.  and  Z.  There  were,  indeed,  other  books  found  along 
with  these  three  in  the  cellar  of  the  defendants^  shop,  but 
the  police  magistrate  does  not  name  them,  and  merely  says 
some  of  them  were  of  the  same  tjrpe  and  some  of  them  he 
had  looked  through  sufficiently  to  see  that  th6y  all  were  more 
or  less  within  the  scope  of  the  test  of  obscenity. 

Apart  from  evidence  as  to  the  character  of  the  three 
books,  X,  Y  and  Z,  the  prosecution  contented  itself  with 
proving  that  a  copy  of  Y  hiad  been  bought  on  6th  April  at 
defendants  shop  from  a  clerk  who  brought  it  from  the  cellar, 
and  that  on  8th  April  a  police  inspector  went  to  the  shop 
and  there  saw  the  defendant,  who  said  he  had  not  a  copy  of 
X  or  Y,  but  the  inspector  says,  "  On  searching,  we  found," 
in  a  box  in  the  cellar,  11  copies  of  X  and  13  of  Y,  besides  other 
books^  including  one  or  Qiore  copies  of  Z,  and  that  in  the 
defendant's  presence  his  clerk  said  he  had  been  selling  the 
book  Y  and  he  thought  the  defendant  knew  it.  It  is  not 
stated  whether  the  defendant  made  any  remark  thereupon. 
Indeed,  it  is  not  said  that  he  heard  it.  He  was  not  asked 
about  it  when  called  in  his  own  defence,  and  he  did  not  refer 
to  it.  It  is  not  shewn  that  any  of  the  public  or  customers 
were  ever  admitted  to  the  cellar.  There  was,  therefore,  no 
evidence  of  exposure  of  any  of  the  books  for  sale,  and  only 
proof  of  a  sale  of  one  copy  of  one  book,  Y,  by  the  clerk,  and 
no  proof  of  the  defendant's  knowledge  of  the  contents  of  any 
of  the  books.  Z  and  the  other  unnamed  books  are  not 
further  spoken  of  and  may  be  left  out  of  consideration.  For 
the  defence,  the  defendant  himself  and  four  of  his  clerks 
gave  evidence.  It  appears  that  his  stock  contains  150,000 
to  250,000  books,  of  which  4,000  to  7,000  are  kept  in  the 
cellar  in  stock — a  clerk  says  the  whole  place  is  full  of  books, 
and  another  that  he  ^'  put  the  boxes  of  books  down  the  cellar, 
and  especially  as  to  Christmas  time  there  was  not  room  for 
as  much  stock.''  The  defendant  says  that  in  the  cellar  he 
has  in  stock  a  theological  library,  and  cook-books  and  other 
books  that  he  has  not  room  for  in  the  shop.  One  department 
of  the  business  is  that  of  dealing  in  old  or  antiquarian  books. 
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One  of  his  clerks^  Appleton^  who  Btates  that  he  looks  after  the 
sale  of  the  new  books^  says  that  X  came  out  in  1907,  "  and 
was  sold  by  other  dealers  here  before  we  had  it/^  **We 
sold  a  great  many  copies  till  lately,  and  now  we  would  not 
sell  poLore  than  one  a  month  or  so.  The  defendant,  himself, 
testified  that  he  did  sell  them  when  they  first  came  out,  but 
'^  a  year  or  more  ago ''  he  found  in  the  invoices  a  shipment 
of  X  and  Y,  and  he  returned  the  books,  as  from  what  he 
heard  he  thought  the  tendency  of  the  books  was  suggestive, 
and  so  did  not  want  to  sell  them;  and  he  did  not  know  when 
the  police  magistrate  asked  him  about  them  that  he  had  a 
copy  of  either,  and  he  had  not  read  X  nor  Y^'  nor  such 
books/'  A  clerk  also  testifies  that  a  year  ago  or  so  ^'  the  de- 
fendant returned  a  shipment  containing  X  and  Y''  because 
they  were  not,  I  think,  the  class  of  books  he  desired  to  sell/' 
Even  if  we  take  these  statements  as  going  for  enough  to  shew 
that  the  defendant  knew  that  the  books  were  obscene  or  such 
as  tended  to  corrupt  morals,  it  is  evident  that  there  is  here  no 
prbof  of  a  sale  with  hifi  concurrence  after  he  had  learned  of 
the  objectionable  character  of  the  books.  Then  it  appears 
from  the  evidence  of  Appleton,  who  has  charge  of  the  sale 
of  the  new  books,  that  '^  a  year  ago  we  got  some  25  copies  of 
each  of  these  two  books  "  X.  and  Y.,  and  "  those  found  by  the 
police  were  the  remainder  of  that  order/'  The  invoice  con- 
taining Y.  seems  to  have  been  produced  by  the  witness  before 
the  Police  Magistrate,  but  is  not  among  the  papers  sent  to 
this  Court,  and  the  exact  date  of  it  does  not  further  appear. 
Appleton  says:  "Defendant  probably  did  not  know  I  had 
ordered  these  books,  as  I  am  in  charge  of  that  branch."  An- 
other clerk  says,  "  the  defendant  is  at  the  oflBce  in  rear  and 
does  not  know  what  new  books  are  in  stock.  Another  says: 
^  The  whole  place  is  full  of  books,  250,000  I  would  think. 
Appleton  and  I  are  in  charge  of  the  front  of  the  shop.. 
Defendant  is  at  the  office  in  rear  and  looks  after  the  old 
books  .  .  .  Defendant  does  not  know  just  what  books 
we  have  bought,  nor  all  we  have  in  stock."  Another  clerk, 
Congdon,  who  says  he  is  in  charge  of  the  antiquarian  books, 
says :  "  The  defendant  also  looks  after  that  department,  and 
defendant  does  not  know  what  new  books  are  in  stock."  The 
defendant,  himself,  says:  "I  am  at  the  back  of  the  shop 
where  the  branches  of  the  business  I  look  after  are  situated : 
I  do  not  attend  to  the  new  novels  at  all."    He  says,  "  that 
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the  clerk  who  ordered  the  last  copies  of  these  two  books  was 
in  his  employ,  when  he  returned  the  shipment,  but  he  only 
remembered  telling  Congdon  of  having  sent  the  shipment 
back,  and  he,  Congdon,  would  have  nothing  to  do  with  order- 
ing these  books — ^they  would  likely  be  ordered  by  Appleton/' 

Bearing  in  mind  the  extent  of  the  defendant's  business, 
and  the  fact  that  the  prosecution  only  proved  one  sale,  and 
that  by  a  clerk,  of  one  book,  without  shewing  that  the  defend- 
ant had  any  knowledge  of  its  contents,  can  it  be  said  that 
this  evidence  given  for  the  defence  affirmatively  establishes 
knowledge  by  the  defendant  that  this  small  order  for  these 
books  hiEwi  been  given  by  his  clerk  after  he  himself  had  sent 
back  a  shipment  of  these  very  books  on  account  of  their 
character?  It  may  be  said  that  even  taking  the  evidence 
for  the  defence,  it  is  not  absolutely  clear  that  the  defendant 
did  not  know  of  his  clerk's  order,  whether  at  the  time  or 
afterwards,  or  of  the  receipt  of  the  books  thereunder,  even 
though  he  thought  they  had  all  been  sold;  but  it  was  for 
the  prosecution  to  establish  knowledge,  not  for  him  to  shew 
want  of  knowledge;  and,  if  the  prosecution  had  had  doubts 
upon  the  subject,  it  could  have  been  cleared  up  by  cross- 
examination.  That  not  having  been  done,  there  was,  in  my^ 
opinion,  failure  of  proof  of  knowledge  of  the  sale,  even  in 
the  sense  of  implied  or  tacit  authority  or  consent  to  it;  and, 
therefore,  the  second  question  should  be  answered  in  the 
negative. 

It  is  unnecessary  to  answer  the  first  question,  as  it  be- 
comes merely  academic  when  the  second  is  answered  in  the 
negative.  No  specific  parts  of  any  of  the  books  have  been 
referred  to  in  the  information,  the  conviction,  the  evidence  or 
in  the  argument.  The  statement  by  the  Police  Inspector  as 
to  the  contents  of  X.  and  Y.  was  conceded  to  be  at  best 
iaaccurate.  No  particulars  seem  to  have  been  asked  for  by 
the  defence,  or  delivered.  The  result  would  be  that  it  would 
be  necessary  for  the  Court  to  peruse  the  books  seized  to  see 
if  it  could  discover  any  objectionable  page,  phrase  or  senti- 
ment, before  it  could  answer  the  question  propounded.  In 
a  sense  this  would  be  to  ask  the  Court  to  be  accuser  instead 
of  Judge.    It  is  a  course  which  should  not  again  be  adopted. 

The  defendant,  on  the  evidence^  should,  in  my  opinion, 
have  been  acquitted,  and  the  conviction  should  be  declared 
invalid. 
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^0N.  Mb.  Justice  Eiddell.    "  Aphil  4th^  1912. 

HAMILTON  ASSIZES. 

MERCANTILE  TRUST  CO.  v.  CANADA  STEEL  CO. 

3  O.  W.  N.  980. 

Negligence — Master  and  Servant  —  Dangerous  Work — Warning  — 
Lack  of  Proper  Appliances — Prohibited  Acts — Inadvertence  — 
Contrihutorp  Negligence — Not  Expressly  Found  hy  Jury. 

An  action  by  plaintiffs,  administrators  of  a  deceased  Italian 
labourer*  to  recover  damages  for  his  death  while  working  at  the 
bottom  of  a  vertical  cylinder  being  erected  by  defendants  as  part  of  a 
blast  furnace  being  built  by  tliem,  by  reason  of  a  half  brick  falling 
on  his  head,  resulting  in  his  death.  The  jury  found  in  answer  to 
questions  that  deceased  had  been  warned  not  to  cross  under  the 
shaft,  that  he  was  not  in  his  proper  place,  that  he  knew  the  danger 
and  that  had  he  been  in  his. proper  place  he  would  not  have  been 
injured. 

RiDDEix,  J.,  dismissed  the  action  with  costs. 

An  action  brought  by  the  administrators  of  a  deceased 
Italian  labourer  for  damages  for  negligence  resulting  in  his 
death. 

A.  M.  Lewis,  for  the  plaintiffs. 

J.  Nesbitt,  K.C.,  for  the  defendants. 

Hon.  Mr.  Justice  Biddell  : — ^The  defendants  were  build- 
ing a  blast  furnace — ^this  consisted  of  a  steel  jacket  in  the 
form  of  what  may  with  sufficient  accuracy  be  described  as  a 
vertical  cylinder.  This  jacket  was  over  60  feet  high,  and  was 
being  lined  with  firebrick  at  the  time  of  the  accident.  The 
lining  was  effected  in  this  way — ^beginning  at  the  bottom 
with  the  firebrick,  when  the  lining  had  been  inserted  to  a 
certain  height  a  new  floor  was  put  in  at  a  height  of  4  feet  6 
inches  above  the  bottom  floor  and  from  this  another  ring  of 
firebrick  was  put  in  place — ^then  another  floor  was  put  in  4 
feet  6  inches  above  the  second  floor  and  so  on,  a  new  floor 
being  made  at  each  4  feet  6  inches.  In  order  to  permit  of 
the  firebrick,  fireclay,  etc.,  being  sent  up  to  the  bricklayers 
«  a  square  shaft  was  inserted  running  from  the  bottom  to  the 
floor  upon  which  operations  were  being  carried  on— this  shaft 
could  not  be  put  in  the  centre,  as  there  required  to  be  at 
that  place  a  rod  from  which  as  a  centre  the.  workmen  could 
carry  a  cord  which  being  carried  around  kept  the  inside  of  the 
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brick  circular.  This  shaft  was  built  at  one  side  of  the  centre, 
and  up  the  shaft  came  the  tubs  containing  the  materials  for 
the  bricklayers. 

The  operations  above  being  carried  on  in  a  contracted 
space^  it  is  obvious  that  there  was  always  danger  of  some  sub- 
stance,  brick,  etc.,  falling  down  the  shaftr— and  indeed  it 
was  to  be  feared  that  some  substance  might  fall  from  the 
tubs  in  their  ascent  as  they  sometimes  oscillated,  struck  the 
shoulder  of  the  shaft,  etc. 

The  deceased  was  working  at  the  bottom  of  the  shaft 
when  a  portion  of  a  brick  fell  down  the  shaft  and  inflicted 
such  injuries  that  he  died  shortly  after. 

An  action  was  brought  on  behalf  of  the  widow  and  child- 
ren of  the  deceased,  as  well  as  in  behalf  of  the  administra- 
tors  (for  doctor's  bill). 

At  the  trial  before  me  at  Hamilton  it  appeared  that  the 
brick  which  caused  the  injury  had  been  thrown  down  on  the 
platform  or  floor  by  a  bricklayer  and  rolling  over  and  over 
at  length  reached  the  shaft  and  so  fell  down. 

It  was  contended  that  the  employers  should  have  had  one 
or  other  of  two  appliances  to  prevent  the  possibility  of  such 
an  occurrence:  1  a  pair  of  butterfly  valves  level  with  the 
floor  which  would  be  shut  at  all  times  except  when  a  tub 
was  passing  the  floor.  This  the  witnesses  for  the  defence 
prove  to  be  impracticable — and  the  jury  have  negatived  the 
proposition  of  the  plaintiff. 

2  A  cpntinuation  of  the  sides  of  the  shaft  up  beyond  the 
level  of  the  floor  or  platform.  This  it  was  said  would  be  very 
inconvenient  and  in  any  case  it  would  not  prevent  the  falling 
of  material  from  ascending  tubs.  The  jury  found  that  the 
accident  would  not  have  happened  had  the  appliance  been 
present,  but  were  unable  to  agree  whether  the  absence  of 
it  was  a  defect. 

It  appeared  in  evidence  that  the  foreman  recognizing 
the  danger  of  material  falling  down  the  shaft  directed  the 
deceased  when  he  first  was  put  on  the  job,  to  keep  from 
under  the  shaft — ^the  workman  said  that  he  had  been  on  the 
job  before  and  would  stand  on  one  side.  At  the  side  there 
was  a  small  platform  built  either  by  himself  or  by  another 
for  him  to  stand  upon;  and  this  is  where  he  should  have 
stood,  there  being  no  necessity  for  his  being  under  the  shaft 
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at  all.  Moreover  very  shortly  before  the  accident  a  fellow- 
workman  had  seen  him  crossing  under  the  shaft  and  had 
warned  him  of  the  danger.  This  same  workman  said  that 
occasionally  he  himself  went  under  the  shaft,  but  that  this 
was  forbidden  and  he  knew  quite  well  how  dangerous  it  was 
and  took  the  risk. 

The  jury  found  in  answer  to  questions  that  these  warn- 
ings were  given^  that  the  deceased  was  not  in  his  proper 
place,  that  he  knew  the  danger^  and  that  had  he  been  in  his 
proper  place^  he  would  not  have  been  injured. 

I  relieved  the  jury  from  further  answering. 

It  is  obvious  that  unless  the  answers  to  the  later  ques- 
tions are  sufficient  to  dispose  of  the  case  there  should  be  a 
new  trial — ^it  ia.  not  enough  that  a  suggested  appliance  would 
have  prevented  the  accident,  if  the  absence  of  the  appliance 
is  not  a  defect. 

But  where  the  questions  answered  are  sufficient  to  dis- 
pose of  the  case  there  is  no  need  of  further  proceedings. 

Findlay  v.  Hamilton  Electric  Light  £  Cataract  Power  Co., 
U  0.  W.  E.  48,  discussed  in  D'Aoust  v.  Bissett  (1909),  13 
0.  W.  B.  1116. 

Dixon  V.  Ross  (1912),  1  D.  L.  E.  17  (Nova  Scotia),  and 
here  I  think  such  is  the  case. 

I  have  again  considered  the  law  and  can  arrive  at  no 
other  conclusion  than  that  at  which  I  arrived  in  D'Aoust  v. 
Bissett,  followed  as  it  has  been  in  the  King's  Bench  Divi- 
sional Court  recently.  (King  v.  Northern  Navigation  Co., 
20  0.  W.  E.  220,  24  0.  L.  B.  643.) 

The  very  recent  case  of  Barnes  v.  Nunnery  Colliery  Co., 
[1912]  A.  C.  44,  shews  that  even  under  the  Imperial  Act 
more  favourable  to  the  workman  as  it  is  than  our  own,  there 
can  be  no  recovery  where  the  accident  took  place  when  the 
workman  was  doing  a  prohibited  act.  There  a  boy  of  17,  a 
"  clamper  "  in  a  coal  mine,  going  to  his  work,  got  into  one 
of  a  series  of  tubs  carried  by  an  endless  rope,  that  he  might 
ride  instead  of  walking.  He  had  travelled  in  the  tub  about 
half  a  mile  when  his  head  came  in  contact  with  the  roof  of 
the  mine  and  he  was  killed — the  evidence  shewed  that  it 
was  quite  a  common  practice  for  boys  to  ride  in  the  tubs  in 
order  to  get  to  their  work  but  that  this  practice  was  for- 
bidden. 
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*  The  Court  (the  House  of  Lords),  held  there  could  be  no 
recovery. 

In  the  present  case*  as  in  that  just  mentioned  that  the 
dangerous  act  while  prohibited  in  form  was  really  "winked 
at*^  as  was  the  case  in  Robertson  v.  Allan  (1908),  77  L.  J. 
K.  B.  1072. 

In  addition  to  the  cases  already  mentioned  the  following 
are  in  point:  Deyo  v.  Kingston  &  PemhroJce  Rw.  Co,,  8  0. 
L.  B.  588,  4  0.  W.  R.  182;  MarJcle  v.  Simpson,  9  0.  W.  E. 
436,  10  0.  W.  E.  9;  Grand  Trunk  Rw.  Co.  v.  Birhett,  35 
S.  C.  E.  296;  Best  v.  London  and  South  Western  Rw.  Co., 
[1907]  A.  C.  209 ;  Brice  v.  Edward  Lloyd,  Ltd.,  [1909]  2 
K.  B.  804;  Mammelito  v.  Page-Hersey  Co.  (1908),  13  0. 
W.  E.  109. 

It  is  strongly  urged  by  Mr.  Lewis  that  all  the  default  of 
the  deceased  might  be  due  to  inadvertence  and  that  in  the 
absence  of  an  express  finding  of  contributory  negligence  the 
plaintiffs  might  still  recover. 

This  argument  is  completely  met  by  a  decision  of  the 
Chancery  Divisional  Court  sustaining  a  judgment  of  Mr. 
Justice  Teetzel  at  the  trial  dismissiilg  the  action  upon  the 
plaintiffs'  own  shewing.  In  that  case  (I  was  of  counsel  both 
at  the  trial  and  in  the  Divisional  Court)  the  deceased's  work 
was  to  feed  blocks  to  a  circular  saw  whoUy  unguarded.  The 
blocks  were  placed  upon  a  car  which  itself  ran  to  the  saw 
upon  a  tramway — ^the  car  was  so  arranged  that  whenever 
any  weight  was  placed  upon  it,  it  inevitably  ran  to  the  saw. 
By  reason  of  the  arrangement  of  blocks,  etc.,  there  was  great 
likelihood  of  the  person  feeding  putting  his  foot  upon  the 
car  and  being  carried  ait  once  to  the  saw — and  the  deceased 
was  warned  accordingly  by  the  foreman  not  to  put  his 
foot  upon  the  car.  After  working  for  some  time  in  safety 
he  was  observed  by  a  fellow  workman  to  put  his  foot  upon 
the  car — ^the  anticipated  result  occurred;  he  was  carried  to 
the  saw  and  cut  in  two.  It  was  perfectly  apparent  that  his 
act  was  by  pure  inadvertence — a  mere  temporary  forgetful- 
ness  when  he  was  busy  at  his  master's  work. 

The  case  was  tried  by  Mr.  Justice  Teetzel  without  a  jury 
at  Lindsay,  June  2nd  and  3rd,  1904,  and  that  learned  Judge 
held  that  the  fact  that  the  act  of  the  deceased  was  by  inad- 
vertence did  not  relieve  his  representative,  and  dismissed  the 
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action.  The  Divisional  Court  (the  Chaneellbr^  Meredith  and 
Magee,  JJ.)  diemissed  an  appeal  from  this  judgment  De- 
cember 12th,  1904. 

This  case  is  in  my  humble  judgment  good  law,  and  I 
follow  it. 

WUson  V.  Davies  (1907),  10  0.  W.  B.  315,  in  the  Court 
of  Appeal  may  also,  in  some  respects,  be  in  point. 

The  action  will  be  dismissed  with  costs. 
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court  of  appeal. 

April  29th,  1912. 
Re  west  LORNE  SCRUTINY.' 

3  O.  W.  N.         ;  O.  li,  R. 

Elections — Municipal — Local  Option  By-law — Voting  on — Votes  of 
Non-resident  Tenants — Finality  of  Certified  Voters*  List — Voters* 
LisU  Act  (1907)  ».  24 — Right  of  County  Judge  to  Enquire  into 
how  BalloU  were  Marked— Municipal  Act  {190S)  ss,  86,  I48, 
198,  199,  200,  951,  869— Liquor  License  Act,  R.  8,  O.  (1891) 
c.  245,  s.  141. 

On  a  scrutiny  of  votes  on  a  local  option  by-law,  the  County  Judge 
ruled  that  be  was  entitled  to  go  behind  the  certified  voters'  list  and 
enquire  into  the  right  to  vote  of  persons  whose  names  were  upon  the 
list  upon  which  the  voting  took  place.  He  found  that  five  tenants 
had  illegally  voted,  as  they  had  not  resided  within  the  municipality 
for  one  month  previous  to  the  voting  as  required  by  the  Municipid 
Act  (1903)  s.  86.  He  deducted  these  five  votes  from  the  votes  polled 
in  favour  of  the  by-law,  and  found  that  the  by-law  had  not  been 
approved  of  by  the  three-fifth  majority  required  by  the  Municipal 
Act  (1903)  s.  360. 

MiDDLETON  J,.  19  O.  W.  R.  231.  23  O.  L.  R.  598,  2  O.  W.  N. 
1038,  made  an  order  prohibiting  the  (bounty  Judge  from  certifying 
that  the  by-law  had  not  been  approved  until  he  had  made  enquiry  as 
to  how  the  five  tenants  had  voted  and  directing  him  to  enter  upon  such 
enquiry  to  ascertain  the  facts.  Dictum  of  Garrow,  J.A.,  in  EUis  d 
Renfrew,  18  O.  W.  R.  703  at  707,  23  O.  L.  R.  427  at  436,  followed. 

Divisional  Oxjbt,  19  O.  W.  R.  967,  3  O.  W.  N.  25,  could  enter 
no  judgment,  owing  to  a  difference  of  opinion*  and  suggested  that  the 
appeal  be  re-heard  by  another  Divisional  0>urt.  On  the  second  bear- 
ing it  was  held,  20  O.  W.  R.  738 ;  3  O.  W.  N.  422,  that  the  Municipal 
Act  (1903),  8.  200,  clearly  protects  any  person  from  being  required  to 
state  for  whom  or  how  he  voted,  although  he  may  have  had  no  legal 
right  to  vote.  Re  Lincoln  Election  Ptition,  4  A.  R.  206 ;  jRe  HfOdi- 
mand  Election  Case,  1  O.  E.  C.  529;  Rew  ecD  reL  Ivison  v.  Irwin, 
4  O.  li.  R.  192, 1  O.  W.  R.  371,  and  Re  Orangeville,  16  O.  W.  R.  564, 
20  Or  L.  R.  476,  followed.  That  the  vote  of  a  tenant,  whose  name 
was  on  the  certified  voters*  list,  who  was  not  in  fact  a  resident  of 
the  municipality  when  the  list  was  certified  and  who  never  after- 
wards became  a  resident  therein,  was  good,  under  the  Voters'  Lists 
Act  (1907),  8.  24  (1),  notwithstanding  s.  86  of  the  Municipal  Act, 
and  although  it  leads  to  the  Incongruous  result  that  the  vote  of  tenant 
A.»  who  may  have  become  a  non-resident  a  month  or  more  before 
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the  list  was  certified  and  remained  a  non-resident  until  after  the 
election;  is  good,  while  the  vote  of  tenant  B.,  who  did  not  become  a 
non-resident  until  a  day  before  the  election  would  be  illegal,  under 
the  Voters*  Lists  Act  (1907),  s.  24  (2).  Re  Salt/leet,  11  O.  W.  IL 
356,  545,  16  O.  L.  B.  293,  followed.  EUis  d  Renfrew,  18  O.  W.  R. 
703  at  707,  23  O.  L.  R.  427  at  435,  dictum  of  Garrow,  JA.,  not 
approved.  Re  West  Lome  Scrutiny,  19  O.  W.  R.  967  at  973,  974, 
reasons  of  Riddell,  J.,  approved. 

Ck)UBT  OF  Appeal  reversed  judgment  of  Divisional  Ck>urt  and 
left  the  County  Judge  at  liberty  to  certify  the  result  of  his  scrutiny 
to  the  council.  By-law  declared  not  carried.  No  costs  of  any  of  the 
proceedings. 

Maglaben  and  Mesedith,  JJ.A.,  dissenting. 

An  appeal  by  D.  H.  Mehring,  from  a  judgment  of  Divi- 
sional Court,  20  0.  W.  R.  738,  allowing  an  appeal  from  a 
judgment  of  Hon.  Mr.  Justice  Middleton,  19  0.  W.  R. 
231,  23  0.  L.  R.  598,  2  0.  W.  K  1038.  The  facts  are  fully 
stated  in  the*  previous  reports.  \ 

The  appeal  to  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

C.  St  C.  Leitch  and  J.  M.  Ferguson,  for  D.  H.  Mehring. 
W.  E.  Raney,  K.C.,  and  J.  Hales,  for  Dugald  McPherson. 

Hon.  Sir  Charles  Moss,  C.J.O.  : — This  case  furnishes 
another  example  of  the  difficulty  and  confusion  which  so 
often  arise  from  the  adoption  by  the  Legislature  of  the  de- 
vice of  incorporating  by  reference  some  of  the  provisions  of 
one  statute  into  the  body  of  another  statute  which  is  being 
enacted.  The  disadvantages  of  this  mode  of  legislation  have 
been  remarked  upon  in  England  and  this  country,  and  it  has 
been  truly  said  that  this  procedure  makes  the  interpreta- 
tion of  modern  Acts  of  Parliament  a  very  difficult  and  some- 
times doubtful  matter.  See  Knill  v.  Towse  (1889),  24  Q.  B. 
1).  186,  196,  where  the  question  was  not  unlike  in  some  re- 
spects the  question  involved  in  this  case.  And  a  legislative 
committee  in  England  is  reported  to  have  described  legisla- 
tion by  reference  as  making  an  Act  so  ambiguous,  so  obscure 
and  so  difficult  that  the  Judges  themselves  can  hardly  assign 
a  meaning  to  it,  and  the  ordinary  citizen  cannot  understand 
it  without  legal  advice.  Craies'  edition  of  Hardcastle  on 
Statutory  Law  (1907),  p.  26. 

It  is  scarcely  to  be  wondered  at,  therefore,  that  unanimity 
of  opinion  is  not  to  be  found  expressed  in  many  of  the  deci- 
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sions  in  which  the  questions  arising  on  this  appeal  or  some  of 
them  have  been  discussed. 

The  first  question  raised  in  the  appeal  has  been  much 
debated  and  has  given  rise  to  much  divergence  of  opinion 
among  the  Judges  who  have  had  it  under  consideration  in 
other  cases.  As  stated  by  Teetzel,  J.,  in  his  opinion  delivered 
while  sitting  as  a  member  of  the  Divisional  Court,  whose 
judgment  is  now  in  appeal,  the  question  is:  whether  upon  a 
scrutiny  under  the  Municipal  Act  the  County  Judge  may 
declare  void  and  deduct  from  the  result  the  vote  of  a  tenant 
whose  name  was  upon  the  certified  voters'  list,  but  who  was 
not  in  fact  a  resident  of  the  municipality  when  the  list  was 
certified  and  who  never  afterwards  became  a  resident  therein. 

This  question  affects  4  votes  polled,  and  if  answered  in 
the  negative  as  it  was  by  the  Divisional  Court,  practically 
ends  any  necessity  for  discussion  as  to  the  fate  of  the  one 
other  vote  polled,  which  is  in  question  here. 

In  holding  that  the  4  votes  in  question  were  not  open  to 
attack  upon  the  scrutiny  the  Divisional  Court  considered  it- 
self bound  so  to  hold  by  the  decision  of  another  Divisional 
Court  in  Re  Saltfleet,  16  0.  L.  B.  293,  though  it  had  been 
subjected  to  adverse  comment  in  some  other  cases. 

In  In  re  Orangeville  Local  Option  By-law,  20  0.  L.  R. 
476,  Meredith,  C.J.,  considered  the  question  of  the  jurisdic- 
tion of  the  Judge  to  enter  upon  an  inquiry  as  to  the  right 
to  vote  of  any  one  wlio  has  deposited  his  ballot  paper,  and 
declared  his  own  opinion  to  be  against  the  exercise  of  such 
jurisdiction.  He  expressed  the  opinion  that  the  inquiry  is 
limited  to  scrutiny  of  the  ballot  papers,  and  differs  only 
from  a  recount  in  that  the  Judge  is  not  limited  to  dealing 
with  the  ballot  papers  ex  facie,  but  may  take  evidence  in 
the  same  way  as  may  be  done  upon  a  trial  of  the  validity  of 
an  election  of  a  member  of  a  municipal  council  for  the  pur- 
pose of  determining  whether  any  ballot  paper  ought  or  ought 
not  to  be  counted. 

With  deference,  I  am  unable  to  follow  the  distinction 
drawn  between  a  scrutiny  of  ballot  papers  and  a  scrutiny  of 
votes,  bearing  in  mind  the  object  with  which  the  scrutiny  is 
entered  upon.  The  Judge  is  to  determine  and  certify 
whether  the  majority  of  votes  given  is  for  or  against  the  by- 
law. He  is  not  merely  as  in  the  case  of  a  recount  under 
sec.  189,  to  count  up  the  votes  given  upon  the  ballot  papers 
not  rejected  rnd  make  up  a  written  statement  of  the  num- 
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ber  of  votes  given  for  each  candidate  and  of  the  number  of 
ballot  papers  rejected  and  not  counted  by  him  and  certify 
the  result  to  the  returning  officer.  In  all  this  he  is  acting 
in  a  ministerial  capacity.  In  a  scrutiny  he  is  acting  in  a 
judicial  enquiry  with  the  purpose  of  ascertaining  which  way 
in  truth  and  in  fact  the  majority  of  the  votes  is  given.  Light 
is  thrown  upon  this  view  by  the  language  of  sec.  24  of  the 
Ontario  Voters'  List  Act,  which  expressly  refers  to  a  scrutiny 
under  the  Municipal  Act  as  well  as  to  one  under  the  Ontario 
Election  Act.  That  section  declares  that  "the  certified  list 
shall  upon  a  scrutiny  under  either  of  these  Acts  be  final  and 
"  conclusive  .  .  .  except.*'  The  exception  applies  to  one 
scrutiny  as  much  as  the  other.  Then  what  is  the  extent  of 
the  exception  under  sub-sec.  2,  which  is  the  one  with  which 
we  are  immediately  concerned?  It  applies  to  persons  who  sub- 
sequently to  the  list  being  certified  are  not  or  have  not  been 
resident  either  within  the  municipality  to  which  the  list  re- 
lates or  within  the  electoral  district  for  which  the  election 
is  held,  and  who  by  reason  thereof  are  under  the  provisions 
of  the  Ontario  Election  Act  disentitled  to  vote» 

If  this  sub-section  applies  to  municipal  elections  it  also 
applies  to  voting  on  by-laws  by  the  express  terms  of  the  pre- 
ceding part  which  speaks  of  a  scrutiny  under  the  Muni- 
cipal Act. 

So  that  when  conducting  a  scrutiny  under  the  Municipal 
Act,  reference  must  be  made  to  the  provisions  of  sec.  24  of 
the  Ontario  Voters'  List  Act  in  order  to  ascertain  the  extent 
to  which  the  enquiry  can  proceed.  I  agree  with  those  who  think 
that  scrutiny  under  sec.  371  is  something  more  comprehen- 
sive than  a  simple  recount  and  that  when  proceeding  with  a 
scrutiny  under  that  section  the  County  Judge  has  authority 
to  enquire  into  the  question  whether  any  persons  who  have 
cast  their  ballots  come  within  the  expected  class  mentioned 
in  sub-sec.  2  of  sec.  24  of  the  Ontario  Voters'  List  Act. 

I  am  also  of  opinion  that  it  is  competent  for  the  County 
Judge  to  declare  void  the  vote  of  a  person  who  has  east  a 
ballot  when  it  appears  that  although  his  name  was  on  the 
certified  list,  he  was  not  when  it  was  placed  thereon,  resident, 
and  has  not  since  become  resident  within  the  municipality  to 
which  the  list  relates.  Within  the  very  terms  of  the  sub- 
section, as  it  appears  to  me  he  is  not  and  has  not  been  resi- 
dent within  the  municipality  subsequently  to  the  list  being 
certified.    I  am  unable  to  see  why  any  distinction  should  be 
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drawn  between  his  ease  and  that  of  a  person  who  was  resi* 
dent  within  the  municipality  when  the  list  was  certified,  but 
ceased  to  be  resident  subsequently  to  the  list  being  certified. 

The  one  remaining  vote  held  void  by  the  County  Judge 
was  admittedly  within  the  exception  of  sub-sec.  2.  The  re- 
sult should,  in  my  opinion,  be  that  the  County  Judge's  ruling 
was  correct  and  that  his  certificate  should  stand. 

The  remaining  question  dealt  with  by  the  Divisional 
Court,  is  wliether  if  the  County  Judge  upon  a  scrutiny  con- 
ducted by  him  finds  that  a  person  whose  name  was  upon  the 
list,  but  wlio  had  no  right  to  vote  did  vote,  such  person  may 
be  compelled  to  disclose  before  the  County  Judge  how  he 
did  vote.  While  the  decision  of  the  Divisional  Court  on  the 
other  branches  of  the  case  rendered  it  unnecessary  to  consider 
this  question  so  far  as  the  result  was  concerned,  it  deemed 
it  of  sufBcient  importance  to  justify  a  determination  upon  it. 

Without  entering  upon  any  extended  discussion,  I  think 
it  quite  sufficient  for  me  to  say  that  I  entirely  agree  with  ^ke 
conclusion  of  the  Divisional  Court  upon  the  question  as  ex- 
pressed in  the  opinion  of  Teetzel,  J. 

The  result  upon  the  whole  is  that  the  order  of  the  Divi- 
sional Court  should  be  set  aside,  and  that  the  County  Judge 
should  be  left  at  liberty  to  certify  the  result  of  the  scrutiny 
to  the  council. 

But  in  view  of  the  varying  and  conflicting  opinions  and 
the  apparent  difficulty  in  solving  the  questions  at  issue,  there 
should  be  no  costs  of  any  of  the  proceedings. 

Hon.  Mb.  Justice  Garrow  : — This  is  an  appeal  from  the 
judgment  of  a  Divisional  Court  reversing  an  order  of  Middle- 
ton,  J.,  made  in  the  matter  of  a  vote  taken  in  the  village  of 
West  Lome  upon  a  Local  Option  By-law. 

After  the  vote  had  been  taken,  one  Dameon  H.  Mehring 
applied  to  the  County  Judge  of  the  county  of  Elgin  for  a 
scrutiny  of  the  ballot  papers.  The  scrutiny  was  granted, 
and  was  proceeding,  when  one  Dugald  McPherson  applied 
to  Middleton,  J.,  for  an  order  prohibiting  the  County  Judge 
from  entering  upon  an  enquiry  as  to  the  right  to  vote  of 
five  persons  whose  names  appeared  upon  the  voters'  list  and 
who  had  voted,  but  who  it  was  alleged  were  disqualified,  or 
in  the  alternative  for  a  mandatory  direction  to  the  County 
Judge  to  ascertain  how  these  persons  had  voted. 

Middleton,  J.,  agreeing  with  the  County  Judge,  held,  19 
0.  W.  R.  231 ;  23  0.  L.  R.  598;  2  0.  W.  N.  1038,  that  these 
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persons  were  not  entitled  to  vote,  and  directed  him  to  en- 
quire and  ascertain  how  they  had  voted  in  order  to  deter- 
mine whether  the  majority  of  the  lawful  votes  given  was  for 
or  against  the  by-law.  y. 

An  appeal  from  this  order  was  taken  and  was  heard  first 
before  the  King's  Bench  Division:  see  19  0.  W.  R  967;  3 
0.  W.  N.  25,  and  in  consequence  of  the  difference  of  opinion 
there  expressed  reargued  before  the  Exchequer  Division:  see 
20  0.  W.  R.  738,  3  0.  W.  K  422,  when  the  appeal  was 
allowed. 

The  polling  took  place  on  January  2nd,  1911,  The 
voters'  list  was  finally  revised  and  certified  on  October  28th, 
1910.  The  five  persons  whose  votes  are  in  question  were 
all  upon  the  list  as  tenants.  Four  of  them  had  ceased  to 
reside  in  the  municipality  before  the  voters'  list  was  certi- 
fied. One  of  them  became  non-resident  afterwards,  namely, 
on  December  5th,  1910.  The  total  number  of  votes  polled, 
including  those  of  the  before-mentioned  five  persons,  was  334. 
The  votes  for  the  by-law  were  142,  and  against  92.  The 
learned  County  Judge  proposed  to  deduct  these  five  votes 
from  the  total,  leaving  as  the  actual  total  229.  And  he  also 
proposed  to  deduct  the  whole  of  the  five  votes  from  the  votes 
cast  in  favour  of  the  by-law,  which  would  have  left  137,  or 
less  than  the  required  three-fifths  of  the  proper  total,  and 
would  have  so  certified,  but  for  the  prohibition  granted  by 
Middleton,  J. 

The  Divisional  Court  was  of  the  opinion,  following  the 
Salifleet  Case,  16  0.  L.  R.  293,  that  the  County  Judge  had 
no  legal  authority  to  disallow  the  four  votes  given  by  the  ten- 
ants who  had  ceased  to  reside  in  the  municipality  l)efore  the 
voters'  list  was  certified,  and  that  in  that  case  it  was  unneces- 
sary to  deal  with  the  fifth,  who  had  ceased  to  so  reside  there- 
after, because  the  disallowance  of  that  vote  would  not  affect 
the  result.  The  Court  further  held  that  the  enquiry  directed 
by  Middleton,  J.,  into  how  a  person  had  voted  would  be  con- 
trary to  the  provisions  of  sec.  200  of  the  Consolidated  Muni- 
cipal Act,  1903. 

The  questions  involved  are,  therefore,  three,  namely  (1) 
were  the  5  tenants,  or  any  of  them,  disqualified  because  they 
had  ceased  to  reside  in  the  municipality  before  the  voting. 
(2)  Had  the  County  Judge  power  on  a  scrutiny  held  under 
sec.  369  of  the  Consolidated  Municipal  Act,  1903,  to  disallow 
such  votes,  or  any  of  them,  and  (3)  If  they  were  proi)erly 
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disallowed  what  should  follow — ^should  they  be  deducted  as 
the  County  Judge  proposes  to  do,  from  the  afl&rmative  vote, 
without  enquiry,  or  should  there  be  an  enquiry  as  Middle- 
ton,  J.,  seemed  to  think,  and  the  deductions  made  as  the  re- 
sult of  such  enquiry. 

By  sec.  141  (1)  of  the  Liquor  License  Act,  a  local  option 
by-law  must  before  being  finally  passed,  be  approved  by  the 
"  electors  of  the  municipality."  And  who  are  such  "  elec- 
tors '^  is  determined  by  sec  86  of  the  Consolidated  Muni- 
cipal Act,  1903:  We  are  concerned  here  only  with  tenants, 
and  their  right  to  vote,  or  in  other  words  to  be  "electors^' 
of  the  municipality.  These  are  provided  for  by  clause  "  sec- 
ondly "  of  sec.  86,  which  says  *^  all  residents  of  the  muni- 
cipality who  have  resided  therein  for  one  month  next  before 
the  election,  and  who  or  whose  wives  are  at  the  date  of  the 
election  tenants  in  the  municipality.'^  They  must,  of  course, 
in  addition,  be  upon  the  voters'  list  used  at  the  election. 

Residence  alone  is  not  sufficient,  nor  is  being  upon  the 
voters^  list  without  residence  sufficient.  Both  must  exist  to 
qualify  the  tenant  voter.  And  that  being  so,  it  is  perfectly 
clear  that  none  of  the  five  was  qualified,  or  entitled  to  vote 
on  the  by-law  in  question.  "  The  Ontaria  Voters'  Lists  Act, 
7  Edw.  VII,  ch.  4,  sec.  24,  was  relied  on  as  the  foundation 
for  a  contrary  view.  The  one  statute,  however,  is  of  as  much 
force  and  virtue  as  the  other,  unless  the  later  one  was  in- 
tended to  repeal  the  earlier,  of  which  there  is  not  the  very 
slightest  indication.  And  both  must,  therefore,  be  read  to- 
gether, as  in  my  opinion  they  can  be  with  perfect  harmony, 
as  expressing  the  law  upon  the  subject.  No  one  disputes 
the  finality  of  the  voters'  list  as  expressed  in  sec.  24  of  The 
Voters'  Lists  Act.  However,  disentitled  to  be  upon  the  list, 
if  a  person  is  upon  it  and  conforms  to  sec.  86  of  the  Muni- 
cipal Act  as  to  residence,  such  a  person's  vote  could  not,  I 
think,  be  questioned.  It  was  said  in  the  Orangeville  Case, 
20  0.  L.  R.  476,  at  p.  479,  by  Meredith,  C.J.,  that  the  only 
paragraph  of  sec.  24  of  the  Voters'  Lists  Act,  which  is  applic- 
able to  a  municipal  election  or  a  vote  on  a  by-law,  is  the 
first,  and  that  paragraph  2  is  applicable  only  to  elections 
under  the  Ontario  Election  Act.  I  am,  with  deference, 
unable  to  agree  with  the  latter  statement.  There  is  noth- 
ing in  the  Election  Act  requiring  a  voter  to  reside  in  any 
particular  municipality  after  the  voters'  list  is  made  up  and 
certified,  but  he  must  continue  to  reside  in  the  electoral  dis- 
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trict  to  entitle  him  to  vote  at  an  election  to  the  assembly. 
The  words  '* within  the  municipality'*  followed  by  **or 
within  the  electoral  district/'  would,  therefore,  make  the 
former  words  meaningless  and  unnecessary  unless  they  are 
held  to  apply,  as  in  my  opinion  they  do,  to  municipal  elec- 
tions, and  to  the  disqualifications  by  reason  of  non-residence 
for  which  the  Municipal  Act  provides. 

Clause  2  of  sec.  24  should,  perhaps,  have  contained  a  ref- 
erence to  the  Municipal  Act  as  well  as  to  the  Ontario  Elec- 
tion Act.  As  it  is,  its  proper  construction  is,  I  think,  to  re- 
gard the  latter  words,  "  and  who  by  reason  thereof  are  under 
the  provisions  of  the  Ontario  Act  disentitled  to  vote,*'  as 
referring  only  to  the  words  "  or  within  the  electoral  district 
for  which  the  election  is  held,"  which  immediately  precedes 
them.  It  is  unreasonable  to  suppose  that  the  Legislature 
wliile  carefully  preserving  the  provisions  as  to  residence  con- 
tained in  the  Election  Act  intended  in  such  an  indirect  man- 
ner to  repeal  the  very  similar  provisions  as  to  residence  con- 
tained in  the  Municipal  Act,  affecting  as  they  do  every  class 
of  voter  except  a  freeholder. 

The  question,  however,  in  the  view  I  take  is  not  vital, 
for  the  real  disqualification  arises,  in  my  opinion,  not  under 
the  Voters'  Lists  Act,  so  much  as  under  the  plain  language 
of  sec.  86  of  the  Municipal  Act,  which  while  fully  accepting 
the  finality  of  the  voters'  list,  cannot  be  ignored  as  to  events 
subsequently  occurring  or  existing. 

The  next  question  is  as  to  the  power  and  authority  of  a 
County  Judge  upon  a  scrutiny  to  deduct  such  votes,  a  ques- 
tion which  has  been  frequently  discussed  and  upon  which 
divergent  views  have  been  from  time  to  time  expressed. 

The  decision  of  the  Divisional  Court  in  the  Sdltfleet  Case^, 
16  0.  L.  R.  293,  seems  to  mark  an  epoch.  Teetzel,  J.,  be- 
fore whom  the  matter  first  came  was  of  the  opinion  that  the 
County  Judge  had  no  power  to  question  the  right  of  any 
voter  to  vote,  or  to  disallow  any  vote,  and  that  his  power  was 
confined  to  compelling  the  production  before  him  of  the 
voters'  lists  and  all  material  used  at  the  election,  and  hear- 
ing evidence  as  lie  might  consider  necessary  with  reference 
to  the  ballots,  so  that  he  might  ascertain  exactly  the  number 
of  ballots  cast  for  and  against  respectively,  and  that  he  might 
determine  upon  something  more  than  the  mere  ballot  itself 
if  necessary  as  to  its  validity  or  invalidity  as  a  ballot.  The 
appeal  to  the  Divisional  Court  was  upon  the  facts  dismissed 
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with  costs.  But  in  the  judgments  of  the  learned  Chancellor 
and  Magee^  J.,  a  larger  view  was  taken  of  the  County  Judge^s 
powers,  which  view  has  since,  though  frequently  anathematized 
— ^see  per  Anglin,  J.,  in  Be  McOrath  v.  Durham,  17  0.  L. 
R.  514,  per  Meredith,  C.J.,  in  the  Orangeville  Case,  20  0.  L. 
R.  476,  and  per  Riddell,  J.,  in  Ellis  v.  Renfrew,  21  0.  L.  R. 
74,  been  followed. 

The  view  of  the  learned  Chancellor  is  set  out  on  p.  302. 
As  will  be  seen,  he  regarded  the  scrutiny  in  such  a  case  as 
something  more  than  a  simple  recount,  the  extent  of  it  to  be 
measured  "  by  what  can  be  done  on  inspection  of  the  ballot 
papers  and  the  ascertainment  of  what  votes  are  void  ex  facie, 
and  the  scope  of  investigation  contemplated  by  the  exceptions 
to  the  finality  of  the  voters'  list.''  Earlier  on  the  same  page 
he  had  said  that  a  subsequent  change  of  residence  which 
would  disqualify  may  be  investigated  under  sub-clause  2  of 
sec.  24  of  the  voters'  list  Act,  but  not  a  subsecjuent  change 
of  status.  With  a  subsequent  change  of  status  we  have  noth- 
ing to  do  here.  We  are  dealing  only  with  the  case  of  non- 
resident tenants  whose  names  are  upon  the  voters'  list,  and^ 
with  deference,  it  seems  to  me  to  be  a  nlatter  of  perfect  in- 
difference when  such  non-residence  began,  whether  before  or 
after  the  voters'  list  was  certified,  if  in  fact  it  continued  to 
exist  down  to  within  one  month  of  the  election  or  vote  as  the 
case  may  be.  The  enquiry  in  both  cases  is  wholly  as  to  a 
slate  of  facts  existing  subsequent  to  the  perfection  of  the 
voters'  list,  and  is  in  no  respect  in  derogation  of  its  finality, 
the  point  at  which  the  enquiry  in  both  cases  must  begin. 

I,  therefore,  agree  with  the  decision  in  the  Salifleet  Case 
as  far  as  it  goes  with  respect  to  the  power  of  the  County 
Judge  to  disallow  the  vote  of  a  tenant  because  of  non-resi- 
dence arising  after  the  list  was  certified;  but  I  go  further 
and  say  that  in  my  opinion  no  valid  distinction  can  be  drawn 
between  that  case  and  the  case  of  the  non-resident  tenant 
who  was  actually  non-resident  when  the  list  was  certified,  and 
afterwards  so  continued. 

I  quite  agree  that  a  scrutiny  is  something  more  than  a 
recount.  That  it  was  intended  to  be  something  more  is 
clearly  made  manifest  by  the  circumstance  that  the  ordinary 
recount  provided  for  in  the  case  of  municipal  elections  by 
sec.  189  of  the  Consolidated  Municipal  Act  is  also  applicable 
to  the  case  of  a  vote  upon  a  by-law,  that  section  being  one  of 
those  introduced  by  sec.  351,  a  circumstance  it  seems  to  me 
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which  has  not  always  been  kept  clearly  in  mind  in  dealing 
with  the  subject.  And  that  section  (189)  seems  to  make 
short  work  of  another  matter  upon  which  those  who  hold  the 
narrower  view  have  occasionally  built,  namely,  that  the  scrut- 
iny is  to  be  of  the  ballot  papers,  which  they  say  is  not  the 
equivalent  of  a  scrutiny  of  the  votes.  But  throughout  that 
section  "  ballot  paper ''  and  *'  vote ''  are  used  indiscrimin- 
ately as  representing  and  meaning  the  same  thing,  in  my 
opinion  the  only  sensible  view. 

Then  as  to  the  third  point,  what  is  to  be  done  with  the 
disallowed  votes  ?  And  as  to  that,  the  only  question  is,  should 
they  all  be  deducted  as  the  learned  County  Judge  thought, 
from  the  aflSrmative  votes?  Middleton,  J.,  was  of  the  opin- 
ion, evidently,  in  referring  the  matter  back  to  the  learned 
County  Judge,  that  the  voters  whose  votes  were  disallowed 
could  be  made  to  disclose  in  what  way  they  had  voted,  upon 
the  ground  that  they  were  not  voters,  and,  therefore,  not 
entitled  to  the  protection  of  sec.  200  of  the  Consolidated 
Municipal  Act.  But  I  am,  with  deference,  unable  to  accept 
that  view.  In  the  OrangeviUe  Case,  20  0.  L.  R.  476,  Mere- 
dith, C.J.,  at  p.  483,  suggested  without  determining  that  in 
such  a  case  the  County  Judge  should  not  make  the  deduction, 
but  simply  certify  the  facts  to  the  Council.  That  view  also 
seems  to  me,  with  deference,  to  be  unsound. 

Under  sec.  371,  the  only  person  who  can  "determine 
whether  the  majority  of  the  votes  given  is  for  or  against  the 
by-law,"  is  the  County  Judge.  The  council  could  only  act 
on  his  certificate  determining  the  result  one  way  or  the  other. 
The  subjelJt  is  one  of  much  difficulty.  In  the  absence  of  the 
ballots  themselves  it  is  impossible  to  arrive  at  a  perfectly 
satisfactory  result,  nor,  in  my  opinion,  would  the  result  be 
much  more  satisfactory  if  it  was  possible  to  examine  under 
oath  the  voter,  who  if  dishonest,  knowing  that  he  could  not 
be  found  out,  could  easily  inflict  further  injury  upon  the  side 
against  which  he  actually  voted  by  pretending  that  he  voted 
upon  that  side.  In  some  cases,  perhaps,  evidence,  more  or 
less  reliable,  might  be  got  as  to  the  habits  and  associations 
of  the  voter,  which  might  raise  a  presumption  as  to  which 
way  he  had  probably  voted.  A  hotel-keeper,  a  bai*-iender,  or 
other  liquor-seller  it  might  fairly  be  presumed,  would  prob- 
ably vote  against  such  a  by-law,  while  a  member  of  a  temper- 
ance organization,  or  one  who  without  being  a  member  was 
an  abstainer  in  practice,  woukl  probably  vote  the  other  way. 
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And  yet  such  evidence  could  not  go  very  far,  foT  one  object 
of  the  secret  ballot  is  to  protect  the  voter  in  the  expression 
of  his  honest  convictions,  even  where  his  associations  and 
the  company  he  keeps,  and  snch  convictions,  do  not  as  mnst 
sometimes  happen,  agree. 

Upon  the  whole,  after  much  consideration  I  am  not  pre- 
pared to  say  that  the  learned  County  Judge  was  wrong  in 
proposing  to  deduct  the  disallowed  votes  from  the  total  of 
those  cast  in  favour  of  the  by-law.  That  seeins  to  have 
been  for  so  long  the  practice  that  if  a  change  is  desired  it 
should  come  through  legislation. 

The  result  is  that,  making  such  deduction,  the  by-law 
has  not  received  the  requisite  majority,  and  the  County 
Judge  should  certify  accordingly. 

The  appeal  should,  therefore,  to  the  extent  I  have  indi- 
cated be  allowed,  but  under  the  circumstances  there  should, 
I  think,  be  no  costs,  either  here  or  below. 

Hon.  Mr.  Justice  ^Ieredith  (dissenting): — This  case 
involves  the  question  whether  a  scrutiny,  under  section  369 
of  '^  The  Consolidated  Municipal  Act,"  1903,"  is  a  scrutiny  of 
votes  polled,  and  consequently  a  controverted  election  trial; 
or  is,  as  it  purports  to  be,  a  scrutiny  of  "  the  ballot  papers  '^ 
only. 

The  question  arose  in  the  case  of  In  re  Local  Option  By- 
law  of  the  Township  of  Saltfiset,  16  0.  L.  R.  292',  in  which  a 
Judge  had  held  that  the  enactment  meant  no  more  than  it, 
in  plain  words,  said  "  a  scrutiny  of  the  ballot  papers  " :  but, 
upon  an  appeal  to  a  Divisional  Court,  that  ruling  appears 
to  have  been  differed  from  to  some  extent,  but  to  just  what 
extent  is  not  made  very  plain.  Boyd,  C,  dealt  with  the 
question  in  an  addendum  only  to  his  judgment,  in  which  he 
intimated  that  the  case  had  not  been  very  fully  argued. 
Mabee,  J.,  agreed  with  him  without  giving  any  rcason;s:  but 
Magee,  J.,  dealt  with  this  question  at  considerable  length, 
and  went  the  full  length  of  holding  the  scrutiny  to  be  an 
unlimited  scrutiny  of  the  votes  polled. 

For  several  reasons  I  am  quite  unable  to  agree  with  him 
in  that  conclusion. 

In  the  first  place  it  is  in  the  teeth  of  the  plain  and 
simple  words  of  the  legislation,  "a  scrutiny  of  the  ballot 
papers'^;  and  I  decline  to  attribute  to  the  legislative  as- 
Fembly  a  lack  of  knowledge  of  the  meaning  of  such  words 


824  THE  ONTARIO   WEEKLY  REPORTER.        [voL.  21 

under  any  circumstantes,  but  the  more  so  because  when  a 
scrutiny  of  votes  polled  has  been  so  meant  that  representa- 
tive body  has  found  no  difficulty  in  providing  for  it  in  quite 
appropriate  words:  see  section  76  of  "The  Ontario  Contro- 
verted Elections  Act/'  R.  S.  0.  1897,  ch.  11:  the  words 
there  employed  being  "  a  scrutiny  of  the  votes  polled  at  the 
election.'^  It  will  be  found  safer,  in  all  cases,  to  attribute 
to  the  legislature  as  complete  a  knowledge  of  plain  English 
as  that  which  most  of  us  possess. 

In  the  next  place,  if  this  be  not  a  scrutiny  of  the 
"'  papers ''  only,  but,  in  truth,  a  controverted  election  trial, 
then  a  special  tribunal  is  constituted  for  the  trial  of  such  a 
case,  and,  according  to  the  general  rule,  the  finding  of  such 
a  tribunal  is  not  subject  to  review  elsewhere,  unless  some 
provision  for  appeal  or  review  is  made  in  the  legislation,  and 
there  is  no  such  provision  in  any  shape  or  form.  I  cannot 
think  that  any  one  will  seriously  contend  that  the  legislature 
meant  that  the  judgment  of  a  single  County  Judge,  upon 
such  a  proceeding,  should  be  final  and  conclusive  as  to  the 
validity  of  any  by-law — ^money  or  local  option — which  may 
be  the  subject  of  voting  the  ballot  papers  of  which  are  to  be 
so  scrutinised.  On  the  other  hand,  if  such  general  rule  is 
not  to  apply — and  generally  the  cases  seem  to  have  been 
dealt  with  as  if  it  did  not— then  we  would  have  the  farce 
of  a  costly  scrutiny  to  no  binding  purpose;  a  costly  scrutiny 
to  be  gone  over  anew  in  any  attack  which  might  be  made 
upon  the  by-law  in  the  usual  way.  So  that,  whichever  way 
it  is  looked  at,  it  seems  hardly  passible  that  reasonable  men 
could  have  desired  such  an  effect.  Whilst,  if  the  scrutiny 
be  restricted  to  the  ballot  papers — in  the  nature  of  a  recount 
—it  would  be  quite  reasonable,  and  quite  in  accord  with  the 
provisions  for  a  speedy  recount,  which,  by  legislation,  is  now 
commonly  given  after  all  elections. 

Again,  the  proceedings  must  be  commenced  within  the 
usual  time  for  beginning  recount  proceedings,  fourteen  days 
after  the  declaration  of  the  result  of  the  poll;  whilst  the 
time  limit  for  motion  to  quash  is,  generally  speaking,  not 
less  than  a  year.  Preparing  for  a  scrutiny  of  the  votes  would 
ordinarily  require  more  time  than  preparing  for  attacking 
the  by-law  on  other  grounds,  and  beside  this  no  provision  is 
made  for  notice  of  objections  to  voters;  nor  is  there  any- 
thing to  indicate,  in  any  manner  whatever,  that  the  quali- 
fications of  voters,  especially  to  be  ob^'ected  to,  or  the  quali- 
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flcation  of  every  voter  who  voted,  is  to  be,  or  may  be,  in- 
quired into  in  this  hurried  fashion:  on  the  contrary  the 
Judge  is  to  proceed  upon  an  'inspection  of  the  ballot 
papers/*  not  an  enquiry  into  the  qualification  of  voters, 
and  upon  such  evidence  as  he  may  deem  necessary,  evidence 
as  to  ballot  papers  .not  as  to  qualification  of  voters,  which 
upon  a  scrutiny  of  votes  polled  would  not  be  in  the  mere 
discretion  of  the  Judge,  but  would  be  such  admissible  evi- 
dence as  the  parties  saw  fit  to  adduce. 

And  again,  the  ruling  in  the  Salt  fleet  Case  has  been 
frequently  questioned,  so  that  hitherto  the  weight  of  judicial 
opinion  greatly  preponderates  against  the  view  that  a  scrutiny 
of  ballot  papers  is  a  scrutiny  of  the  votes  polled,  involving 
an  enquiry  into  the  qualifications  of  the  voters. 

And  lastly,  even  if  the  words  be  considered  of  doubtful 
import,  is  a  Court  of  such  extensive  jurisdiction,  and  one  of 
such  extraordinary  power — whether  wholly  conclusive  or 
wholly  inconclusive,  as  I  have  before  mentioned,  to  be  cre- 
ated on  doubtful  language? 

And,  if  this  is  not  enough,  look  at  the  result :  the  by-law 
is  to  be  judicially  declared  to  have  been  defeated  at  the  poll 
— ^with  all  the  binding  consequences  of  such  a  defeat  of  a 
local  option  by-law  at  the  polls — though  in  truth  it  may 
have  been,  and  in  all  probability  was,  carried:  an  injustice 
arising  wholly  from  a  disregard  of  the  plain  words  of  the 
legislation;  an  unfortunate  attempt  to  improve  upon  well 
considered  legislation:  let  the  scrutiny  be,  as  the  legislature 
has  plainly  said,  of  the  ballot  papers,  and  you  have  certainly 
finality  and  justice ;  certainty  and  finality  in  the  County 
Judge^s  scrutiny  of  the  ballot  papers,  and  justice  from  the 
ordinary  Courts,  with  the  usual  rights  of  appeal,  in  making 
the  scrutiny  of  the  qualifications  of  voters,  and  in  such 
a  case  as  this,  setting  aside  the  by-law  because  of  the  incon- 
clusive character  of  the  poll;  leaving  it  to  the  contestants  to 
try  it  over  again  if  they  choose  to;  which  is  the  only  just 
consequence  of  an  indecisive  election  poll  or  race. 

Against  all  these,  and  other  reasons  for  treating  the 
legislature  as  if  its  members  knew  the  meaning  of  plain 
words,  these  things  have  been  urged: — 

In  the  first  place  it  is  said  that  the  provision,  contained 
in  section  372,  giving  to  the  Judge,  upon  the  scrutiny,  the 
like  power  and  authority  as  those  which  he  has  upon  the 
trial  of  the  validity  of  an  election,  shews  that  each  is  really 
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an  election  trial.  But  there  is  no  warrant  for  any  such  con- 
tention: the  power  and  authority  i?.  expressly  limit cd  to 
matters  properly  "  arising  upon  the  scrutiny."  It  was 
necessary  to  confer  power  and  authority  to  enable  the  Judge 
to  prosecute  the  enquiry  and  "  upon  inspecting  the  ballot 
papers  *'  to  determine,  in  a  summary  manner,  "  whether  the 
majority  of  the  votes  given  is  for  or  against  the  by-law,** 
and  what  shorter  or  better  method  could  be  adopted  than  in 
saying  that,  so  far  as  they  are  applicable  to  a  scrutiny  of 
ballot  papers,  the  procedure  upon  an  election  trial  shall  be 
applicable,  as  this  section  in  effect  provides. 

Then  it  is  said  that  the  legislature  could  not  have  meant 
a  mere  recount,  because  it  had,  in  an  earlier  section  of  the 
Act,  provided  for  a  recount  in  municipal  elections:  section 
189:  and  had,  by  another  section:  section  387,  made  this 
section  applicable  to  voting  on  money  and  local  option  by- 
laws. But  in  truth  that  is  not  so;  nor,  if  it  were,  would 
such  a  consequence  necessarily  follow.  Under  section  387, 
sections  138  to  206,  except  section  179,  are  incorporated 
with  the  provisions  respecting  the  poll  in  regard  to  money 
by-laws,  and  local  option  by-laws  are  under  the  local  option 
enactments  put  in  the  same  categor}^  as  money  by-laws,  but 
those  sections  are  so  incorporated  only  in  "  so  far  as  they  are 
applicable";  and  the  rule  is  that  where  a  special  enactment 
provides  for  a  certain  case  the  provisions  of  a  general  enact- 
ment covering  it  also  are  inapplicable:  so  that,  here,  it 
seems  to  me  to  be  plain  that  the  provisions  of  section  369 
especially  applying  to  such  a  by-law,  section  189  is  inap- 
plicable, and  so  expressly  excluded  under  the  plain  words 
of  section  387.  And  there  is  abundant  reason  for  that,  for 
money  by-laws  are  by-laws  of  the  most  important  character, 
and  the  provisions  of  section  369  are  of  a  wider  and  more 
protective  character  than  those  of  section  189;  the  one  is  a 
scrutiny  of  the  ballot  papers,  the  other  a  recount  of  the 
votes  only.  Upon  a  scrutiny  of  the  ballot  papers  the  ques- 
tion of  the  validity  of  each  ballot  may  be  enquired  into;  a 
thing  of  no  small  importance  when  the  corrupt  dealing  with 
ballot  papers,  even  by  sworn  election  officers,  has  been  only 
too  frequently  proved  in  election  cases  some  time  ago,  is 
borne  in  mind. 

And  lastly,  it  is  said  that  the  legislature  has  used,  else- 
where, the  words  "ballot  papers"  and  ""votes"  indiscrim- 
inately, and  so  may  be  taken  to  have  meant  a  scrutiny  of 
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the  votes  polled,  and  a  scrutiny  of  the  widest  character  re- 
specting such  votes,  when  it  has  said  only  that  it  shall  be  a 
scrutiny  of  ballot  papers.  Again,  I  challenge  both  the 
accuracy  of  the  statement  and  the  logic  of  the  conclusion  if 
the  statement  were  true.  Section  189  is  again  appealed  to; 
but,  instead  of  that  section  proving  indiscrimination,  from 
the_  beginning  to  the  end  of  it  it  shews  a  clear  discriminat- 
ing knowledge  and  expression  of  the  obvious  difference  be- 
tween votes  polled  and  ballot  papers.  The  Judge  is  to  ex- 
amine the  ballot  papers  and  recount  the  votes  recorded  upon 
them;  and  this  discrimination  is  shewn  throughout  the  sec- 
tion, with  one  possible  exception,  which  appears  in  sub-sec- 
tion (6),  where  the  words  "recount  all  the  votes  or  ballot 
papers  ^'  are  used,  but  even  these  words  shew  a  discrimina- 
tion and  would  be  very  exact  if  the  word  ^*  or ''  were  "  and/' 
because  not  only  is  it  necessary  to  count  the  votes  but  also 
to  count  the  ballot  papers,  unused  and  rejected,  as  well  as 
used  and  become  evidence  of  a  vote.  If  the  legislature 
knew  not  the  difference  between  a  vote  and  a  ballot  paper 
why  use  both  ?  The  error  in  asserting  that  the  words  "  bal- 
lot paper/'  as  used  in  section  369,  mean  vote  ought  surely 
to  be  evident  when  it  is  borne  in  mind  that  there  are  un- 
used ballot  papers  which  must  be  scrutinised  and  counted 
as  well  as  used  and  spoiled  ballot  papers  to  be  so  dealt  with ; 
as  well  as  any  corruptly  substituted  or  corruptly  marked 
or  remarked  ballot  papers;  for  the  whole  subject  of  ballot 
papers  comes  within  the  scrutiny  under  section  369  though 
not  within  the  recount  under  section  189. 

I  can,  therefore,  find  no  excuse  for  attributing  to  the 
legislature  want  of  knowledge  of  the  meaning  of  the  plain 
and  simple  words  ^^ ballot  papers;''  and  I  venture  to  assert 
that  no  existing  enactment  gives  any  sort  of  colour  for 
doing  so. 

If  this  be  so  then  the  County  Judge  had  no  power  to 
enter  upon  a  scrutiny  of  the  votes  in  regard  to  the  qualifi- 
cation of  the  voters,  and  was  rightly  prohibited  from  doing 
so;  and  it  is  quite  immaterial  that  the  grounds  upon  which 
the  order  was  made  were  erroneous. 

The  next  question  considered  by  the  Divisional  Court 
was  whether  the  voters  in  question  were  qualified  to  vote; 
but  I  am  at  a  loss  to  understand  what  power  there  was  to 
deal  with  such  a  question  in  prohibition  proceedings.  If  the 
County  Judge  had  jurisdiction  to  enter  upon  such  an  en- 
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quiry,  whether  he  reached  a  right  or  a  wrong  eonclnsion  is 
surely  not  a  question  that  can  be  dealt  w^ith  in  prohibition; 
prohibition  is  directed  against  an  usurpation  of  jurisdiction 
only :  we  must  not  assume  the  power  which  would  rest  only 
in  a  Court  having  appellate  jurisdiction  over  such  proceed- 
ings; and,  as  I  have  before  intimated,  no  appeal  is  given 
from  the  County  Judge. 

But  as  a  majority  of  the  members  of  this  Court  considers 
that  there  is  power  here  to  consider  the  question  I  am  bound 
to  accept  that  view  and  to  express  my  opinion  upon  it;  and 
my  opinion  is  that  upon  this  question  also  the  order  of  the 
Divisional  Court  was  right,  but  I  would  support  it  also  on 
different  grounds. 

Wliether  these  voters  were  qualified  or  not  depends  upon 
section  24  of  'The  Ontario  Voters  Act'';  7  Edw.  YII.  ch.  42. 

The  names  of  all  of  them  appeared  as  duly  qualified 
voters  \n  the  certified  list  of  voters  referred  to  in  that  sec- 
tion, which  provides  that  such  list  shall,  upon  a  scrutiny 
such  as  that  in  question,  be  final  and  conclusive  as  to  such 
qualification  to  vote.  There  can  be  no  doubt,  nor  is  there 
any  dispute,  as  to  that ;  but  it  rs  contended  that,  under  sub- 
section %  of  that  section,  such  persons  a«  these  voters  are 
taken  out  of  its  provisionis.  The  pub-section  is  in  these 
words :  **  2.  Persons  who,  subsequently  to  the  list  being  cer^ 
tified,  are  not  or  have  not  been  resident  either  within  the 
municipality  to  which  the  list  relates,  or  within  the  electoral 
district  for  which  the  election  is  held,  and  who  by  reason 
thereof  are,  under  the  provisions  of  "  The  Ontario  Election 
Act/'  disentitled  to  vote:  and  under  the  section  itself  such 
persons  are  excepted  out  of  its  provisions. 

But,  how  is  it  possible  to  bring  these  voters,  at  a  muni- 
cipal poll,  within  its  provisions?  As  plain  as  any  words  in 
the  English  language  can  make  it,  this  exception  applies 
only  to  voters  at  a  provincial  election;  those  who  by  reason 
of  such  non-residence  under  the  provisions  of  the  Ontario 
Election  Act  are  disentitled  to  vote. 

It  is  said  that  non-residence  in  a  municipality  does  not 
disentitle  under  the  provisions  of  The  Ontario  Elections  Act, 
that  it  is  enough  under  it  that  the  residence  be  within  the 
electoral  division;  but  what  has  that  to  do  with  the  ques- 
tion? To  say  that,  because  this  provision  cannot  be  made 
wholly  applicable  to  that  which  alone  the  Legislature  has 
said  it  shall  apply,  any  Judge  may  apply  it  to  something 
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else  to  which  he  may  think  it  ought  to  have  been  made  ap- 
plicable, but  obviously  has  not,  is  surely  legislation  not  ad- 
judication. We  ought  not  to  forget  that  we  are  not  now 
legislators,  nor  even  here  acting  as  statute  revisers. 

Can  anyone,  in  reason,  say  that  the  sub-section  is  not 
limited  to  those  who  are  disentitled  under  The  Ontario  Elec- 
tion Act ;  and  can  anyone  in  reason  say  that  any  of  these  per- 
sons are  so  disentitled  ?    Surely  not. 

Nor  is  the  sub-section  inapplicable  to  those  to  whom  it 
is  so  limited.  It  plainly  excepts  all  those  who  are  disentitled 
under  the  provisions  of  the  Ontario  Election  Act;  and  it  is 
quite  immaterial  whether  the  disjunctive  words  "within  the 
municipality  ''  are  or  are  not  superfluous  or  otherwise  useless. 

It  may,  or  may  not  be,  that  the  Legislature  intended  to 
make  the  sub-section  applicable  to  municipal  election  and 
other  municipal  polls;  but  that  is  quite  immaterial  here 
because  it  is  unquestionably  certain  that,  whatever  was  in- 
tended, that  was  not  done. 

The  provisions  of  sec.  86  of  "The  Consolidated  Muni- 
cipal Act  of  1903  "  regarding  a  tenant's  residence,  are  not 
repugnant  in  any  way,  to  those  of  sec.  24  of  the  Voters*  List 
Act;  if  they  were  they  would  be  equally  repugnant  in  re- 
spect of  other  wants  of  qualifications,  such,  for  instance,  as 
to  the  voter  being  a  British  subject;  the  two  enactments 
must  be  read  together,  and  so  read  sec.  24  makes  the  voters* 
lists  conclusive  evidence,  upon  a  scrutiny,  of  qualification  in 
all  these  respects.  The  qualifications  are  all  necessary,  but 
the  inquiry  under  the  Voters'  List  Act  is  a  conclusive  con- 
sideration of  the  question  of  their  existence  or  absence. 

The  cases  upon  this  subject  have,  I  think,  all  been  rightly 
decided;  it  is  for  the  Legislature,  not  the  Courts,  to  cure 
the  want  of  expression,  including  municipal  electors  in  sub- 
sec.  2,  if  it  sees  fit. 

For  a  like  reason  I  am  obliged  to  express  my  opinion 
upon  the  last  question  dealt  with  in  the  Divisional  Court,  a 
question  which  I  should  hardly  have  thought  arguable;  to 
give  eflEect  to  the  order  of  Middleton,  J.,  if  it  would  be  to 
refuse  to  be  guided  by  the  plain  words  of  legislative  enact- 
ment, and  to  fly  in  the  face  of  the  whole  trend  of  legislation 
regarding  the  secrecy  of  the  ballot,  without  any  sort  of 
authority  for  it. 

VOL,  21  O.W.B.  NO.  13 — 64 
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I  find  it  impossible  to  understand  how  it  can  truly  be 
said  that  a  person  who  has  voted,  and  whose  vote  has  been 
counted,  is  not  a  person  who  has  voted,  merely  because  he 
may  not  have  been  a  qualified  voter.  Effect  ought  to  be  given 
to  the  plain  meaning  of  plain  language. 

The  numbered  ballot  was  in  force  for  years  in  provincial 
elections,  not  for  the  purpose  of  ascertaining  how  good  votes 
were  cast,  but  for  finding  out  how  votes  proved  to  have  been 
invalid  were  cast,  so  that  they  might  be  deducted  from  the 
proper  side;  but  even  that  was  considered  such  a  menace  to 
the  secrecy  of  the  ballot  that  it  was  wiped  out  of  the  statute 
law  entirely. 

But  if  there  were  not  these  things  against  the  order  made 
in  this  respect,  in  the  first  instance,  the  cure  would  seem  to 
me  to  be  worse  than  the  disease;  one  who,  having  no  vote 
voted,  and  probably  swore  "  his  vote  in,''  would  not  be  un- 
likely, when  obliged  to  say  how  he  voted,  tell  an  untruth 
about  it ;  and  so  the  double  wrong  would  most  likely  be  done ; 
the  bad  vote  would  remain  on  the  side  for  which  it  was  cast, 
and  a  good  one  be  taken  from  the  opposite  side.  It  would 
be  absolutely  impossible  to  trace  the  ballot,  and  highly  im- 
possible that  anyone  but  the  voter  would  be  able  to  give  any 
testimony  as  to  the  way  in  which  he  actually  voted. 

Besides  all  this,  shewing  how  one  man,  or  several  men, 
voted  may  in  some  cases  which  shew  others  voted,  and  abso- 
lute secrecy  seems  to  be  needful  to  give  the  required  feeling 
of  absolute  security;  and  nothing  should  be  done  to  throw 
doubt  upon  the  absolute  secrecy  of  the  ballot  where  voting 
by  ballot  is  in  force.  To  compel  anyone  to  disclose  his  vote, 
or  rather  to  answer  upon  oath  any  question  as  to  how  he 
voted,  would  in  another  way  lead  to  the  disclosure  sometimes 
of  the  votes  of  qualified  voters,  for  Judges  are  not  infallible, 
qualified  voters  may  erroneously  be  held  to  be  unqualified; 
and  doubt  would,  in  any  case,  be  thrown  upon  that  essential 
of  the  ballot  system,  a  feeling  of  absolute  security  is  abso- 
lute secrecy.     I  would  dismiss  the  appeal. 

Hon.  Mr.  Justice  Maclaren  also  dissented. 

Hon.  Mr.  Justice  Magee: — ^TJpon  the  scrutiny  under 
sec.  369  of  the  Consolidated  Municipal  Act,  1903,  the  Counly 
Judge  has  found  142  ballots  marked  in  favour  of  the  by-law 
and  92  against  it,  and  he  rejected  six  ballots  as  improperly 
or  insufficiently  marked.    But  he  has  gone  beyond  mere  in- 
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spection  of  the  ballot  papers  and  on  inquiry  has  found  that 
five  persons  deposited  ballots  whose  names  were  on  the  voters' 
list  as  tenants  but  who  had  for  more  than  a  month  before  the 
polling  been  and  then  were  non-residents  of  the  munici- 
pality, and  four  of  them  in  fact  were  non-resident  at  the 
time  of  the  certification  of  the  list  and  continuously  there* 
after.  He  considered  the  five  not  entitled  to  vote  and  hav- 
ing no  evidence  as  to  how  they  marked  their  ballot  papers  he 
could  not  certify  that  the  142  votes  nor  more  than  137  were 
cast  for  the  by-law.  The  Divisional  Court  has  prohibited 
him  from  certifying  that  the  by-law  was  not  carried  and 
this  appeal  is  from  that  order.  Four  questions  arise:  First, 
lias  the  County  Judge  the  right  upon  the  scrutiny  under 
section  369  to  go  beyond  an  inquiry  how  the  ballot  papers 
actually  received  and  deposited  were  marked  (involving  if 
necessary  an  inquiry  as  to  lost  and  spurious  ballots)  and  to 
inquire  into  the  right  of  persons  to  vote  whose  names  are 
upon  the  voters'  list  and  who  have  received  and  deposited 
their  ballot  papers;  Second,  if  so  can  he  reject  the  votes  of 
persons  entered  on  the  voters'  list  as  tenants  who' were  not 
in  fact  residents  of  the  municipality  at  the  time  of  the  final 
revision  of  the  voters'  list  and  who  have  continued  to  be  non- 
resident until  after  the  polling  day  and  who  in  fact  had  not 
any  other  right  as  tenants;  Third,  can  a  person  who  at  the 
time  of  polling  had  no  right  to  vote  but  whose  name  was  on 
the  voters'  list  and  who  received  and  deposited  a  ballot  paper 
be  required  to  state  how  or  whether  he  marked  it;  and  fourth, 
what  is  the  result  if  it  be  found  that  some  of  those  who  voted 
had  no  legal  right  to  vote  and  there  is  no  evidence  as  to  how 
they  voted. 

The  appellant,  D.  H.  Mehring,  who  petitioned  for  the 
scrutiny,  contends  for  an  affirmative  answer  to  the  first  and 
second  questions  and  for  the  negative  to  the  third,  and  on 
the  fourth  that  the  number  of  illegal  votes  must  be  deemed 
to  be  possible  supporters  of  the  by-law.  The  respondent, 
Dugald  Sutherland,  a  supporter  of  the  by-law,  who  applied 
for  the  prohibition  order  appealed  from,  contends  for  the 
opposite.  The  anomalous  spectacle  is  presented  of  friends 
of  the  by-law  trying  to  uphold  votes  which  they  believe  to  have 
been  cast  against  it,  while  the  opponents  wish  to  have  these 
votes  jejected  without  inquiry  on  which  side  they  were. 

The  first  question  was  decided  in  the  affirmative  in  1908, 
by  a  Divisional  Court  in  R{  ScUtfleet  By-law,  16  0.  L.  R., 
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and  despite  the  objections  which  have  been  made  thereto  I 
cannot  say  that  I  have  any  doubt  as  to  the  conclusion  there 
arrived  at — as  then  pointed  out,  the  history  of  the  legisla- 
tion, the  reasons  for  it,  the  procedure  adopted,  the  language 
copied  from  other  enactments,  tlie  manifestly  designed 
analogy  between  the  proceedings  for  by-laws  and  municipal 
and  provincial  elections,  and  the  absence  of  any  other  pro- 
vision for  contesting  the  result  where  the  clerk  declares  a 
by-law  to  have  been  defeated,  all  point  to  the  intention  in 
1876  to  use  the  word  ^*  scrutiny  ^^  in  the  sense  in  wliich  it  is 
ordinarily  and  in  other  enactments  used,  and  clearly  to  dis- 
ting;uish  it  from  a  mere  recount  on  examination  of  the  bal- 
lot papers  themselves.  The  provision  for  this  scrutiny  was 
made  in  1876,  and  has  remained  unchanged,  and  it^should 
be  interpreted  as  then.  It  was  then  called  ^'  scrutiny  of  the 
ballot  papers,"  as  it  is  still ;  and  in  1880,  in  43  Vict.  cli.  27, 
sec.  16,  it  was  manifestly  this  scrutiny  which  was  referre<l 
to  as  "  scrutiny  of  the  votes  "  as  it  yet  is  the  corresponding 
present  section  366,  and  in  section  366a  on  a  similar  subject. 
Indeed,  only  in  sections  366,  366a,  and  369,  do  I  find  the 
word  "scrutiny*'  used,  though  a  scrutiny  is  manifestly 
intended  and  necessary  in  other  proceedings.  As  pointed 
out  in  the  Saltfleet  Case,  votes  and  ballot  papers  were  evi- 
dently considered  interchangeable  expressions.  The  scrutiny 
then,  in  my  opinion,  involves  the  inquiry  as  to  the  right  to 
vote,  and  is  not  a  mere  recount  which  with  the  right  to  take 
evidence  necessary  there  for  a  recount,  section  189  (7  Edw., 
ch.  40,  sec.  40),  is  elsewhere  provided  for.  But  in  the  inquiry 
as  to  right  to  vote,  regard  must  be  had  to  the  enactment  as  to 
finality  of  voters'  list. 

That  brings  us  to  the  second  question  as  to  whether  the 
non-resident  tenants  could  properly  vote.  In  Ellis  v.  Ren- 
frew, 0.  L.  B.,  it  was  pointed  out  that  the  provision  in  the 
Voters'  List  Act,  1907,  7  Edw.  VII.  ch.  4,  sec.  24,  as  to  the 
list  when  finally  revised  being  final  and  conclusive  evidence 
upon  a  scrutiny,  was  intended  only  for  provincial  and  muni- 
cipal elections  and  not  for  voting  on  by-laws — and  that  the 
list  itself  was  not  the  one  to  be  used  for  the  latter  purpose, 
but  being  the  list  of  all  and  only  those  entitled  to  vote  at 
elections,  the  clerk  had  to  make  from  it  the  list  to  be  used 
for  the  by-law.  In  no  other  sense  is  it  made  final  for  by-law 
purposes.  But  the  effect  for  the  present  case  is  practically 
the  same.    That  section  24  in  cl|iuse  2  expressly  excepts  from 
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the  finality  of  the  list  "  persons  who  subsequently  to  the  list 
being  certified  are  not  or  have  not  been  resident  either 
within  the  municipality  to  which  the  list  relates  or  within 
the  electoral  district  for  which  the  election  is  held,  and  who, 
by  reason  thereof,  are  under  the  provisions  of  the  Ontario 
Election  Act,  disentitled  to  vote.  In  the  Orangeville  By- 
law Case,  20  0.  L.  H.  476,  the  learned  Chief  Justice  of  the 
Common  Pleas  considered  that  these  last  words  referring  to 
the  latter  Act  controlled  the  whole  of  clause  2  and  that, 
therefore,  it  does  not  refer  to  Municipal  Elections.  But 
with  mucli  deference  I  think  he  has- not  given  due  weight 
to  the  fact  that  the  Election  Act  does  not  require  residence 
after  tlie  list  in  the  municipality  but  only  in  the  electoral 
district  (8  Edw.  VII.  ch.  3,  sees.  19  &  95,  and  Forms  17,  18, 
19),  whereas  the  Municipal  Act  (in  sections  86  &  112),  does 
require  residence  in  the  municipality,  and  the  reference  in 
clause  2  to  the  latter  would  be  meaningless  if  the  clause  is 
inapplicable  to  municipal  elections.  I  am,  therefore,  of 
•opinion  that  clause  2  as  far  as  the  word  "  relates  '^  must  in 
this  case  be  applied. 

Even  assuming  that  to  be  so,  the  Divisional  Court  con- 
sidered that  the  votes  of  the  four  tenants  referred  to  could 
not  be  struck  off  as  they  had  not  changed  their  status,  and 
the  list  was  conclusive  that  they  were  resident  tenants.  It 
has  not  been  contended  that  the  fifth  should  not  be  struck 
oflf  if  the  list  is  not  final.  The  result  would  be  that  he  who 
was  longer  a  resident  would  be  in  a  worse  position  than 
those  who  had  severed  their  connection  with  the  municipality 
long  before  and  who  in  fact  were  wrongfully  on  the  list 
while  he  was  rightfully  on  it.  I  find  nothing  in  the  sta- 
tute to  force  us  to  such  a  conclusion.  The  words  are  plainly 
"  Persons  who  subsequently  to  the  list  being  certified  are 
not  or  have  not  been  resident.*'  It  does  not  say  persons  who 
subsequently  have  become  not  resident  or  persons  who  have 
subsequently  ceased  to  be  resident,  but  persons  who  sub- 
sequently are  not  resident.  I  confess  with  much  deference 
to  the  opinions  expressed,  I  cannot  see  any  warrant  for 
adopting  any  other  than  the  ordingLry  interpretation  or 
striving  for  a  result  so  opposed  to  the  policy  of  the  Act 
against  non-residents  having  a  voice  in  the  municipality's 
affairs.  Reference  has  been  made  in  some  of  the  cases  to 
the  judgment  of  fhe  learned  Chancellor  in  the  Saltfleet  Case 
as  if  he  had  expressed  an  opinion  that  a  continued  non-resi- 
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dence  would  not  disqualify,  but  I  do  not  read  it  as  saying 
more  than  that  subsequently  occurring  non-residence  would 
disqualify,  which  is  evidently  all  that  he  meant  to  deal  with. 
In  my  opinion,  the  learned  County  Judge  rightly  held  all 
these  five  votes  to  be  invalid. 

It  is  not  suggested  that  there  is  any  means  of  proving 
on  which  side  they  or  any  of  them  were  cast,  unless  by  call- 
ing the  voters  themselves  to  disclose  it.  If  any  one  or  more 
of  them  had  intentionally  displayed  his  ballot  after  marking 
it,  though  he  might  be  punished  for  doing  so,  I  do  not  see 
why  any  one  who  saw  it  and  who  was  not  sworn  to  secrecy 
should  not  be  admitted  to  prove  if  he  could  how  it  was 
marked. 

In  the  absence  of  evidence  of  that  sort  we  cojne  to  the 
third  question.  Section  200  of  the  Consolidated  Municipal 
Act,  1903,  declares  that  no  person  who  has  voted  at  an 
election  shall  in  any  legal  proceeding  to  question  the  elec- 
tion return,  be  required  to  state  for  whom  he  has  voted. 
Section  351  makes  that  section  apply  also  to  voting  on  by- 
laws. The  provision  in  section  200  goes  back  to  1874  (38 
Vict.  ch.  28,  sec.  34).  Like  provision  was  made  in  1874  as  to 
provincial  elections  by  37  Vict.  ch.  5,  sec.  32  (now  8  Edw. 
VTI.  ch.  3,  sec.  166),  and  as  to  Dominion  elections,  by  37 
Vict.  ch.  9,  sec.  77.  Section  200  should  be  construed  in  the 
same  was  as  those  enactments.  Up  till  1906,  the  Provincial 
Election  Law  was  such  that  if  upon  a  scrutiny  it  was  found 
til  at  a  person  not  entitled  to  vote  had  deposited  a  ballot  paper 
it  could  be  traced  and  inspected  by  the  Court  and  rejected. 
There  was  and  is  no  lawful  way  of  doing  so  in  municipal  or 
Dominion  elections,  nor  since  1906,  in  provincial  elections. 
Thus  it  was  the  declared  policy  of  the  Legislature  that  in  case 
of  necessity  upon  a  scrutiny  there  should  be  no  secrecy  for  an 
invalid  vote.  Yet,  side  by  side  with  that  policy  there  was 
this  broad  provision  that  ^'  no  person  '*  who  voted  should  be 
required  to  state  how  he  voted.''  It  is  not  even  limited  by 
saying  *  no  voter.''  To  some  extent  it  might  be  said  that  the 
very  provision  for  unearthing  the  ballot  would  indicate  that 
the  voter  could  not  be  asked  what  it  would  shew.  In  render- 
ing tlie  ballot  now  untraceable  legally  in  provincial  elections 
a  scrutiny  has  not  been  done  away  with.  (See  section  24 
already  referred  to).  And  the  necessity  for  evidence  of  some 
other  sort  as  to  the  marking  of  the  ballot  is  greater,  but  the 
wording  of  the  section  protecting  the  voter  remains  the  same 
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and  must  still  have  the  same  interpretation.  Indeed  the 
change  has  emphasized  the  policy  of  secrecy.  But  the  fact 
that  when  the  Provincial  Act,  37  V.  c.  5,  s.  32,  was  enacted 
entitling  the  voter  to  keep  feilent  the  law  made  other  pro- 
visions for  obtaining  the  evidence,  is,  I  think,  a  reason  for 
giving  the  Ontario  law  even  a  more  liberal  and  not  a  less 
liberal  interpretation  in  favour  of  the  voter  than  the  Do- 
minion law  which  had  the  same  wording. 

The  Ontario  municipal  provision  (now  section  200) 
should  have  the  same  interpretation  as  that  in  the  Ontario 
Elections  Act.  Until  the  case  of  the  Orangeville  By-law, 
20  0.  L.  R.  ,  the  precise  question  here  does  not  seem  to 
have  arisen.  There  have  been  several  cases  in  which  lawful 
voters  were  not  allowed  to  be  asked  or  to  state  on  oath  how 
they  had  marked  the  ballots.  In  the  Lincoln  Election  Case, 
4  A.  R.  206,  it  is  pointed  out  that  the  protection  of  the 
statute  is  around  the  voter  until  his  vote  is  proved  invalid — 
but  it  was  not  absolutely  decided  that  if  invalid  the  protec- 
tion would  be  removed.  I  fully  agree  with  the  view  of  Mr. 
Justice  Britton  in  the  present  case,  that  as  a  vote  may  have 
been  given  in  perfect  good  faith,  although  it  turns  out  that 
the  right  to  it  did  not  exist,  it  is  important  that  unless  the 
law  clearly  provides  otherwise,  the  person  honestly  casting 
it  should  have  the  benefit  of  secrecy.  The  opinions  given 
upon  the  Dominion  Act,  although  referring  to  rated  votes, 
are  wide  enough  in  their  terms  to  include  those  turning  out 
to  be  invalid  and  if  voters  willing  to  tell  how  they  voted  are 
excluded  from  doing  so  by  the  policy  of  the  law,  much  more 
should  those  who  as  probably  in  this  case  would  be  unwilling 
to  do  so.  I  am  of  opinion  that  they  cannot  be  asked.  There 
is  much,  however,  to  be 'said  in  favour  of  the  contrary  view. 
In  the  United  States  the  result  of  decisions  is  thus  stated  in 
15  Cyc.  424,  under  **  Elections'^  :  "And  it  would  seem  that 
the  same  considerations  of  public  policy  which  relieve  the 
voter  himself  from  being  compelled  to  testify  for  whom  he 
voted  should  prevent  other  proof  of  that  fact.  But  this  pro- 
tection is  extended  to  legal  voters  only.  TVTien  it  has  been 
established  that  a  voter  was  not  a  legal  elector  any  person 
having  requisite  knowledge  may  testify  as  to  the  person  for 
whom  he  voted  and  he  may  be  compelled  himself  to  disclose 
for  whom  he  voted  unless  he  claims  the  other  and  different 
privilege  of  refusing  to  criminate  himself."  "  According  to 
the  weight  of  authority  the  exemption  from  obligation  to 


836  TBE  ONTARIO  WEEKLY  REPORTER,      .  [voL.  21 

disclose  the  character  of  his  vote  can  be  claimed  only  by  the 
voter  himself.  But  on  the  other  hand  it  has  been  held  that 
in  an  election  contest  voters  cannot  testify  at  all  as  to  how 
they  voted.  Where  it  does  not  appear  from  direct  testimony 
for  what  candidate  an  unqualified  voted  voted,  the  fact  may 
be  shewn  by  circumstantial  evidence.'^ 

The  fourth  question  is  one  which  might  arise  upon  any 
Dominion,  provincial  or  municipal  election  as  well  as  upon 
any  by-law.  It  is  not  certain  and  cannot  be  made  certain 
how  any  of  the  five  illegal  votes  were  cast.  They  may  have 
been  in  favour  of  the  by-law.  If  so,  it  would  only  have  137 
supporters  and,  therefore,  not  the  requisite  three-fifths.  If 
any  one  of  the  five  voted  against  it  then  it  would  certainly 
have  138  against  a  possible  91,  which  would  be  suflBcient. 
On  the  affidavits  there  is  every  probability  that  at  least  two 
who  were  well  known  opponents  voted  against  it,  but  prob- 
ability is  not  enough.  The  question  turns  upon  the  issue 
involved.  In  the  Lincoln  Case  the  Court  said:  "The  solu- 
tion of  this  question  seems  to  follow  from  a  consideration 
of  the  issue  raised.  The  respondent  had  been  returned  as 
duly  elected.  The  petitioner  in  claiming  the  seat  for  Mr. 
Neelon  (the  unsuccessful  candidate),  undertakes  to  prove 
that  he  received  the  majority  of  legal  votes.  That  proposi- 
tion he  is  bound  to  establish  afiirmatively.  Where  it  is' 
sought  to  diminish  the  majority  of  the  respondent*'  (Mr. 
Rykert  who  had  been  returned  as  elected)  "by  a  vote,  two 
things  must  be  proved:  firstly,  that  the  voter  had  no  vote; 
and,  secondly,  that  he  assumed  to  vote  for  the  respondent. 
In  the  case  put,  the  second  is  incapable  of  proof,  and  the 
petitioner,  therefore,  fails  to  prove  that  the  vote  was  cast 
for  Rykert  and  not  for  Neelon.**  Similarly  in  the  United 
States,  the  result  of  the  authorities  is  thus  stated  in  15  Cyc 
416 :"  In  a  statutory  contest  at  the  suit  of  a  defeated  candi- 
date, the  certificate  of  the  Board  of  canvassers  is  prima 
facie  evidence  of  the  result,  and  the  contestant,  whatever 
may  be  his  ground  of  complaint,  has  the  burden  of  estab- 
lishing it.  Where  the  validity  of  the  returns  is  not  attacked 
on  the  ground  of  fraud,  it  is  not  enough  to  shew  that  illegal 
votes  were  cast,  it  must  be  shewn  that  a  sufficient  number  of 
such  votes  were  cast  for  the  successfxil  candidate  to  change 
the  result.'' 

If  the  scrutiny  could  be  looked  upon  as  an  appeal  from 
the  clerks'  certificate  that  the  bv-law  was  carried  and  as 
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an  aflBrmative  assertion  that  more  than  two-fifths  voted 
against  it,  then  this  case  would  be  governed  by  the  principle 
of  the  decision  in  the  Hjincoln  Case,  and  the  onus  would  be 
upon  the  opponents  of  the  by*law  to  shew  that  the  clerk^s 
return  was  wrong,  and  failing  affirmative  proof  of  it  by  shew- 
ing that  aU  five  persons  voted  for  the  by-law,  the  clerk's  re- 
turn of  141  against  92  would  stand,  except  as  amended  by 
the  Judge  by  the  addition  of  the  one  improperly  rejected 
ballot 

But  the  scrutiny  cannot,  I  think,  be  so  looked  upon. 
The  question  is  not  the  dame  as  the  question  between  two 
candidates  where  each  asserts  that  he  has  been  elected  and 
not  merely  that  the  other  has  not  been  elected.  The  scrutiny 
may  be  asked  for  by  any  elector  and  he  need  not  even  have 
voted.  He  has  only  to  shew  to  the  Judge  reasonable  grounds 
for  a  scrutiny  and  does  not  need  to  assert  that  a  different 
result  should  be  arrived  at.  He  simply  asks  a  more  certain 
result.  It  might  be  that  mistakes  in  one  polling  subdivision 
would  be  offset  by  those  in  another,  the  ultimate  result 
being  the  same.  He  might  be  a  supporter  of  the  by-law  who 
believed  that  a  greater  majority  should  be  declared.  In  such 
a  case  be  should  not  be  deemed  to  be  asserting  that  the  bad 
votes  were  cast  against  the  by-law,  and  because  he  failed  in 
proving  it  meet  the  result  that  they  should  be  assumed  not 
to  have  been  against  it.  The  petitioner  for  a  scrutiny  does 
not,  I  think,  raise  any  issue  other  than  the  original  one — 
whether  or  not  three-fifths  of  the  legal  voters  have  decided 
for  the  by-law — although  he  does  render  himself  liable  to 
costs. 

Such  a  petitioner  is  not  in  the  same  position  as  one  mak- 
ing an  application  to  quash  a  by-law.  It  might  well  be  that  the 
onus  would  be  upon  the  latter  to  shew  that  the  by-law  was 
defeated  and  if  he  failed  in  affirmative  proof  the  by-law 
would  stand.  Whatever  the  result  would  be  upon  such  an 
application  to  quash,  upon  a  scrutiny  under  section  369,  the 
whole  question  is  open  and  the  Judge  is  not  to  enquire 
merely  as  to  the  allegations  made  in  the  petition  to  justify 
the  scrutiny,  but  having  been  satisfied  that  there  was  rea- 
sonable ground  for  one  he  is,  under  section  371,  to  deter- 
mine not  the  truth  of  those  allegations  nor  the  truth  of  the 
clerk's  return,  but  "  whether  the  majority  of  the  votes  given 
is  for  or  against  the  by-law  " — that  is  the  necessary  majority 
of  legal  votes — ^and  he  is  to  certify  the  result  to  the  Council. 
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The  Judge  can  only  arrive  at  the  result  upon  the  evidence 
before  him,  which  is  here  that  five  persons  voted  who  should 
not  have  done  so,  and  they  may  or  may  not  all  have  voted  for 
the  by-law,  and,  therefore,  he  cannot  say  that  it  has  been 
carried. 

In  my  opinion,  therefore,  the  prohibition  should  not  have 
been  granted,  and  the  appeal  should  be  allowed  without  costs. 

I  regret  to  have  to  come  to  this  conclusion  in  this  case, 
because  there  is  every  reason  to  believe  that  the  by-law  was 
lawfully  carried,  but  it  rests  with  the  Legislature  to  say 
whether  it  will  permit  evidence  as  to  the  way  in  which 
illegal  voters  marked  their  ballots.  The  result  of  the  pre- 
sent condition  of  the  law  is  that  a  man  who  has  no  vote  may 
first  have  his  vote  added -to  those  opposing  a  by-law  and  then 
deducted  from  the  number  of  those  supporting  it  and  thus 
count  twice  as  much  as  that  of  the  lawful  voter. 


Hon.  Mr.  Justice  Teetzel.  April  6th,  1912. 

REYNOLDS  v.  FOSTER. 

3  O.  W,  N.  983. 

Vendor  and  Purchaser  —  Contract  for  Sale  of  Land  —  Specific  Per- 
formance — Action  for — Statute  of  Frauds — Description  of  Land 
— Extrinsic  Evidence  as  to. Identity — Failure  to  Prove  Charge 
of  Fraud. 

An  action  for  specific  performance  of  a  contract  for  sale  of  the 
King  George  Apartments,  on  Bloor  street,  Toronto,  for  $60,000,  and 
in  the  alternative  for  damages  for  breach  of  contract.  The  defences 
chiefly  relied  upon  were :  1.  Fraud  and  misrepresentation  by  the 
plaintiff  and  his  agents  as  to  the  income  derived  from  the  property. 
2.  No  sufficient  tender  of  conveyance  by  plaintiff,  and  (3)  the  whole 
agreement  was  not  in  writing,  as  required  by  the  Statute  of  Frauds. 

Teetzel,  J.,  held,  that  no  fraud  was  practised  by  either  plain- 
tiff or  his  agents,  but  that  the  contract  was  incomplete,  as  it  did  not 
contain  express  provision  for  payment  of  principal  money  of  a 
mortgage  to  be  given,  and  incapable  of  enforcement.  Action  dis- 
missed,, but  as  defendant  failed  to  support  his  charge  of  fraud, no 
costs  were  allowed. 

An  action  for  specific  performance  of  a  contract  for  sale 
of  tlie  King  George  Apartments  on  Bloor  street,  Toronto, 
for  $60,000,  and  in  the  alternative,  damages  for  breach  of 
contract.  It  was  admitted  at  the  trial  that  since  the  action 
tlie  plaintiif  has  resold  the  property  for  $53,000,  and  he 
claims  as  damages  the  difference  in  price  and  certain  expenses, 
also  a  large  sum  for  special  damages. 

The  defences  chiefly  relied  upon  were:  (1)  Fraud  and 
misrepresentation  by  the  plaintiff  and  his  agents  as  to  the 
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income  derived  from  the  property;  (2)  No  siifficient  tender 
of  conveyance  by  plaintiff;  and,  (3)  The  whole  agreement 
was  not  in  writing  as  required  by  the  Statute  of  Frauds. 

C.  A.  Moss,  for  the  plaintiff. 

Hon.  Wallace  Nesbitt,  K.C.,  and  E.  E.  Wallace,  ior  the 
defendant. 

HoK.  Mb.  Justice  Teetzel: — I  have  no  diflBculty  in 
finding  as  a  fact  upon  the  evidence  that  there  was  no  fraud, 
deception  or  misrepresentation  practised  by  either  the  plain- 
tiff or  his  agents  as  to  the  income  derived  from  the  property 
or  any  other  matter  inducing  the  contract,  and  that  if  the 
defendant  misunderstood  the  statements  as  to  income  or  other 
matters  it  was  due  to  his  own  stupidity  or  want  of  care. 

I  also  find  that  before  the  time  fixed  for  completion  of 
the  contract  the  plaintiff  was  ready  and  willing  and  in  a 
position  to  carry  out  all  its  terms  which  were  imposed  upon 
him,  of  all  which  the  defendant  had  knowledge.  I  also  find 
that  before  the  time  fixed  for  completion  the  defendant 
repudiated  the  contract,  and  did  not  intend  to  perform  any  of 
its  terms,  and  that  what  the  plaintiff  did  in  the  way  of 
formally  tendering  his  conveyance  was  all  that  under  the  cir- 
cumstances was  necessary  for  him  to  do  to  entitle  him  to 
maintain  this  action  assuming  the  contract  meets  the  re- 
quirements of  the  Statute  of  Frauds. 

Counsel  for  defendant  relied  upon  two  items  in  respect 
of  which  he  argued  that  the  contract  is  incomplete  and  there- 
fore does  not  comply  with  the  Statute:  (1)  The  description 
of  the  property;  and,  (2)  The  provision  that  defendant,  as 
part  of  the  consideration,  was  to  "  give  a  third  mortgage  on 
King  George  Apartments  for  $4,000  at  6  per  cent.^^ 

Tlie  property  is  described  as  follows:  '^All  and  singular 
the  premises  situate  on  the  north  side  of  Bloor  street  west 
known  as  ^  King  George  Apartments '  known  as  Nos.  568 
and  570  Bloor  Street  west.  Plan  No.  ,  as  registered  in  the 
Registry  Office  for  the  said  City  of  Toronto,  having  a  front- 
age of  about  fifty  feet  by  a  depth  of  about  130  to  lane  20 
feet  more  or  less.'-'  Now  the  fact  is  that  at  the  rear  of  the 
premises  the  lane  referred  to  only  extends  26  feet  and  then 
turns  north,  and  that  the  remaining  24  feet  instead  of  having 
a  depth  of  about  130  feet  has  a  depth  of  149  feet  5  inches, 
but  over  tlie  rear  section  of  19  feet  5  inches  by  24  feet  the 
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owners  to  the  east  liave  a  right  of  way  from  the  lane  to 
BathuTSt  street  at  the  east. 

Before  the  purchase  the  defendant  inspected  the  premises 
and  his  attention  was  called  to  this  section  and  to  the  right 
of  way  over  it,  and  while  he  claims  that  he  was  told  by  plain- 
tiff that  the  right  of  way  was  limited  to  the  right  of  the 
owners  to  the  east  to  take  garbage  over  it  I  find  as  a  fact  that 
lie  is  mistaken  as  to  this  and  that  he  was  informed  that  the 
right  of  way  was  general  to  those  owners.  Under  these  cir- 
cumstances I  am  of  opinion  that  the  error  in  the  agreement 
in  stating  the  property  as  only  having  a  "depth  of  about 
130  feet  to  a  lane  20  feet  more  or  less'*  is  not  fatal  to  the 
agreement,  and  I  think  the  general  description  coupled  with 
the  knowledge  of  the  defendant  that  the  section  19  feet  5 
inches  by  24  feet  subject  to  the  right  of  way  formed  part  of 
the  premises  he  was  buying  coupled  also  with  tlie  discussion 
and  inspection  of  it  bring  the  case  within  the  principle  of 
such  cases  as  Foster  v.  Anderson  (1908),  16  0.  L.  B.  565; 
Plant  V.  Bourne,  [1897]  2  Ch.  281;  and  Lowis  v.  Hughes 
(1906),  13  B.  C.  228;  and  that  therefore  Extrinsic  evidence 
would  be  admissible  for  the  purpose  of  identifying  the  land 
and  shewing  the  subject  matter  of  the  negotiations  betweea 
the  parties. 

As  to  the  other  objection,  the  question  is  whether  the 
omission  to  state  the  terms  of  the  mortgage  to-be  given  back 
by  the  defendant  other  than  the  amount  of  the  mortgage  and 
rate  of  interest  renders  the  agreement  incomplete  without 
recourse  to  oral  testimony. 

I  am  not  able  to  find  upon  the  evidence  that  the  terms 
of  payment  of  this  mortgage  were  even  orally  agreed  upon, 
for  although  when  examined  in  chief  the  plaintiff  says  it 
was  agreed  to  be  a  five  years'  mortgage,  he  recedes  from  this 
on  cross-examination,  and  the  defendant  swears  that  there 
never  was  any  such  agreement.  If  it  had  been  orally  agreed 
upon  and  not  put  in  the  writing  the  judgment  in  Oreen  v. 
Stevenson  (1905),  9  0.  L.  R.  671,  would  probably  bar  the 
plaintiff  from  enforcing  the  agreement.  It  is  possible  that 
when  the  plaintiff's  agents  prepared  the  agreement  for  sig- 
nature by  the  defendant  they  thought  no  difficulty  would 
arise  in  fixing  the  terms  of  the  mortgage  and  that  it  would 
be  safe  to  leave  the  matter  as  a  subject  of  future  treaty,  or 
they  may  have  assumed  that  in  the  absence  of  other  stipula- 
tion the  principal  would  be  payable  in  five  years.     Giving 
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the  mortgage  as  part  of  the  consideration  was  such  a  ma- 
terial part  of  the  agreement,  that  I  think  it  is  necessary,  in 
order  to  satisfy  the  Statute  of  Frauds,  that  the  agreement 
should  contain  such  particulars  as  would  enable  the  Court  in 
the  event  of  specific  performance,  being  asked,  to  declare  the 
terms  of  the  mortgage  which  the  defendant  should  execute. 
While  the  Court  will  carry  into  effect  a  contract  framed  in 
general  terms  where  the  law  will  supply  the  details,  it  is 
also  well  settled  that  if  aiiy  details  are  to  be  supplied  in 
modes  which  cannot  be  adopted  by  the  Court,  there  is  then 
no  concluded  contract  capable  of  being  enforced.  Fry,  (5th 
ed.),  par.  3^68. 

See  South  Wales  Railway  Co.  v.  Wythes  (1854),  5  De 
G.  M.  &  G.  880;  Bayley  v.  Fitzmaurice  (1857),  8  E.  &  B. 
664. 

No  diflSculty  would  of  course  arise  as  to  general  form 
and  terms  of  the  mortgage  to  be  given,  as  I  think,  in  the 
absence  of  any  provision  to  the  contrary,  the  law  would 
imply  a  mortgage  in  terms  of  the  "  Short  Forms  of  Mort- 
gages Act.''  See  Fry,  (5th  ed.),  pars.  372-379,  and  oases 
cited. 

I  can  find  no  authority  indicating  that  in  the  absence  of 
express  provision  the  law  will  imply  the  terms  upon  which 
the  principal  money  of  a  mortgage,  agreed  to  be  given,  shall 
be  payable.  In  paragraph  369  of  Fry,  (5th  ed.),  a  number 
of  instances  upon  authorities  cited  in  the  notes  are  given 
where  it  has  been  held  that  the  contract  was  incomplete,  such 
as  when  it  wa«  not  stated  from  what  time  an  increased  rent 
was  to  commence ;  where  the  contract  did  not  state  either 
directly  or  by  reference  the  length  of  the  term  to  be  granted ; 
where  a  contract  for  a-  lease  for  lives  neither  named  the  lives 
nor  decided  by  whom  they  were  to  be  received;  where  there 
was  a  contract  for  a  partnership  which  defined  the  term  of 
years  but  was  silent  as  to  the  amount  of  capital,  and  the 
manner  in  which  it  was  to  be  provided. 

I  think  that  the  matter  of  when  and  how  the  principal 
money  was  to  be  payable  was  such  a  material  part  of  the 
agreement  that  its  omission  rendered  the  agreement  incom- 
plete, and  that  it  is  impossible  by  implication  to  supply  the 
omission,  and  that  therefore  neither  judgment  for  specific 
performance  nor  for  alternative  damages  can  be  awarded. 

The  action  must  be  dismissed,  but  the  defendant  having 
failed  to  support  his  charge  of  fraud  there  will  be  no  costs. 


S42  ^^^  ONTARIO  WEEKLY  REPORTER,        [vOL.  21 


Hon.  Mr,  Justice  Middleton.  Makch  23rd,  1912. 

Re  MATTHEW  GUY  CARRIAGE  AND  AUTOMOBILE 

.CO. 

3  O.  W.  N.  270. 

Company — Winding  up  —  Contributory  —  Bonus  Shares — Illegally 
Issued  at  Discount  —  Cancellation  of  —  Shareholder  Attending 
Meetings — Estoppel, 

MiDDLETON,  J.,  heldf  that  a  shareholder's  attendance  at  meetings 
of  a  company  is  sufficient  to  estop  him  from  denying  that  he  is  a 
shareholder,  but  not  to  estop  him  from  denying  that  he  is  a  holder 
of  more  shares  than  those  covered  by  certificate  issued  to  him  on 
which  he  voted. 

That  where  a  company  illegally  issued  shares  at  a  discount,  it  is 
competent  for  the  directors  to  cancel  the  allotment  and  the  certifi- 
cates of  shares  so  issued. 

An  appeal  by  the  liquidator  from  a  certificate  of  the 
Maater-in-Ordinary,  dismissing  an  application  of  the  liqui- 
dator to  place  the  name  of  R.  W.  Thomas  u^on  the  list  of 
contributories. 

G.  H.  Kilmer,  K.C.,  for  the  liquidator, 
W.  S.  McBrayne,  for  the  contributory.        ^ 

Hon.  Mr.  Justice  Middleton  : — Those  in  charge  of  thi^ 
company  seem  to  have  formed  the-erroneous  impression  that 
they  could  issue  stock  at  less  than  par ;  and  some  time-  before 
the- first  of  March,  1911,  Mr.  Thomas  signed  two  applications 
for  stock.  By  the  first  he  subscribed  for  12"^  shares,  of  the 
par  value  of  $100,  and  agreed  to  pay  for  the  same  $10,000 
on  or  about  March  1st,  1911.  This  stock  he  intended  to 
carry  in  his  name.  At  the  same  time  he  subscribed  for  forty 
other  shares,  for  which  he  agreed  to  pay  $3,200  on  or  about 
the  1st  March;  these  shares  to  be  made  out  in  the  name  of 
F.  R.  Daniels.  There  d'oes  not  appear  to  have  been  any 
stock  allotted  or  any  notice  of  allotment.  The  afEairs  of  the 
company  appear  to  have  been  conducted  in  the  laxest  manner 
possible,  and,  so  far  as  the  records  and  evidence  shew,  there 
was  no  corporate  action  whatever  with  respect  to  these  sub- 
pcriptions. 

Early  in  March  Thomas  paid  to  the  company  $10,000  in 
cash,  and  received  from  the  company  stock  certificates  in  the 
name  of  Daniels  for  forty  fully  paid-up  shares,  and  in  his 


'. 
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own  name  certificates  for  eighty-five  fully  paid-up  shares, 
which  together  would  represent  the  stock  he  would  be  entitled 
to  receive,  including  the  bonus  stock. 

On  the  30th  March  he  gave  his  note  to  the  company  for 
$3,200.  This  note  was  not  at  that  time  treated  as  a  payment 
of  the  balance  remaining  upon  his  subscription,  but  was 
treated  as  an  accommodation  to  the  company.  The  note 
matured  on  the  3rd  July,  was  paid,  and  was  then  treated  as 
being  a  pajment  of  the  balance  due  for  stock.  By  this  time 
some  question  had  been  raised  as  to  the  legality  of  the  issue 
of  this-  bonus  stock,  and  Thomas  had  taken  the  position  that 
he  would  not  receive  the  bonus  stock;  and  he  requested  a 
certificate  to  be  made  out  to  him,  not  for  the  forty  shares 
which  he  would  be  entitled  to  receive  upon  the  bonus  basis, 
but  for  seven  shares  only,  which,  with  the  125  already  issued, 
would  be  paid  for  in  full  by  the  $13,200  that  he  had  paid  to 
the  company. 

On  the  3rd  August  a  resolution  was  passed  reciting  that 
whereas  applications  for  stock  had  been  taken  upon  the 
understanding  that  a  portion  of  the  shares  to  be  issued  should 
be  given  as  a  bonus,  and  certificates  had  been  issued  for  this 
bonus  stock,  and  whereas  the  directors  and  shareholders  had 
been  advised  that  this  issue  of  bonus  stock  was  illegal  and  it 
had  been  mutually  agreed  to  cancel  the  applications  and 
recall  any  certificates,  by  which  it  was  resolved  that  all  ap- 
plications for  stock  which  included  bonus  stock,  and  all 
certificates  issued  for  bonus  stock,  should  be  recalled  and  that 
new  applications  should  be  received  for  the  stock,  without 
the  bonus,  and  that  new  certificates  should  be  issued'. 

It  is  not  clear  whether  this  resolution  was  passed  at  any 
meeting  duly  called,  but  apparently  all  the  shareholders 
assented. 

The  original  applications  signed  by  Thomas  were  returned 
to  him  with  a  memorandum  written  across  the  face  "  cancelled 
by  resolution  of  the  Board,  July  17,'^  signed  by  the  secretary- 
treasurer.  There  is  no  record  in  the  minute  book  of  any 
such  resolution;  but  the  applications  were  returned  to  Mr. 
Thomas  with  this  memorandum,  and  for  them  were  sub- 
stituted, at  some  time  after  the  resolution  of  August  3rd, 
applications  for  forty  shares  and  ninety-two  shares,  antedated 
as  of  January  27th,  which  was  probably  about  the  real  date  of 
the  original  subscriptions — ^these  bearing  no  date  upon  their 
face. 
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Thomas  attended  meetings  of  the  company  as  a  share- 
holder^ and  undoubtedly  would  be  estopped  from  denying  that 
he  was  a  shareholder ;  but  I  ca^  see  no  reason  why  he  should 
by  virtue  of  this  estoppel  be  held  to  be  a  shareholder  in  respect 
of  any  greater  number  of  shares  than  were  covered  by  the 
certificates  issued  to  him. 

It  is  true  that  the  first  125  shares  were  issued  as  fully 
paid-up,  when  25  of  them  were  really  bonus  shares ;  but  when 
the  note  was  paid  in  July  Thomas  and  the  company  mutually 
agreed  that  $2,500  then  paid  should  be  applied  in  discharge 
of  the  liability  in  respect  of  the  bonus  shares  then  issued,  and 
that  $700  should  be  applied  in  payment  of  seven  other  shares 
covered  by  the  certificate  of  the  3rd  July. 

I  can  find  nothing  which  will  preclude  Thomas  from 
denying  any  allotment  or  notice  of  allotment  with  respect  to 
the  shares  over  and  above  the  132. 

Moreover,  I  think  the' transaction  which  took  place  in 
July  and  August,  by  which  the  subscriptions  were  returned 
because  the  parties  were  advised  that  what  was  contemplated 
was  illegal,  and  new  subscriptions  substituted,  was  intra  vires 
of  the  company  and  is  binding  upon  the  liquidator. 

While,  therefore,  I  cannot  accept  the  reasons  given  by  the 
learned  Master^  I  arrive  at  the  same  conclusion,  and  hold  that 
the  liquidator  is  not  entitled  to  place  Thomas  upon  the  list  of 
contributories  with  respect  to  the  thirty-three  shares  of  stock 
in  question. 

I  dismiss  the  appeal,  but  I  do  not  give  costs,  because  the 
laxity  with  which  the  affairs  of  this  company  have  been  con- 
ducted has  invited  the  litigation,  and  I  do  not  think  the  credi- 
tors should  suflfer  thereby. 

I  do  not  know  that  the  question  of  the  liquidator's  costs 
is  before  me,  but  I  may  say  that  I  think  the  appeal  was 
justified  and  that  he  may  properly  be  allowed  his  costs  out  of 
the  estate. 
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Hon.  Mr.  Justice  Middleton.     '  April  29th,  1912. 

WALLACE  V.  EMPLOYERS'  LIABILITY  ASSURANCE 

CORPORATION. 

3  O.  W.  N. 

Co9t9 — Scale — County  or  High  Court  Scale — Action  on  Accident  In- 
surance Policy — Con.  Rule  1132, 

In  an  action  on  an  accident  insurance  policy 

Mbbedith,  C.J.C.P.,  held,  20  O.  W.  R.  385,  that  plaintiff  was 
entitled  to  double  indemnity  and  gave  him  judgment  for  $1,300  with 
costs. 

Court  of  Appeal,  21  O.  W.  R.  249,  reduced  the  damages  awarded 
to  $650,  holding  plaintiff  entitled  to  single  indemnity  only.  No  costs 
of  appeal 

Plaintiff  then  obtained  from  the  trial  Judge  an  endorsement  on 
the  record  that  costs  were  to  be  taxed  on  the  High  Court  Scale,  which 
was  allowed  by  the  Taxing  Officer.     Defendants  appealed  to 

Middleton,  J.  Held,  that  the  judgment  as  varied  by  the  Court 
of  Appeal  was  one  not  within  the  jurisdiction  of  a  County  Court,  the 
action  being  not  merely  for  a  money  recovery,  but  also  for  a  declara- 
tion as  to  right  for  weekly  indemnity,  which  declaration  was  part  of 
the  judgment     Appeal  dismissed  with  costs. 

Qumre,  as  to  right  of  trial  Judge  to  amend  record  after  judg- 
ment entered,  and  as  to  power  to  make  an  anticipatorv  order  as  to 
costs. 

An  appeal  by  the  defendants  from  the  certificate  of  the 
senior  Taxing  Officer  at  Toronto,  refusing  to  tax  to  the 
defendants  a  bill  of  the  excess  of  their  costs  over  and  above 
the  County  Court  costs  under  Consolidated  Rule  1132. 

Irving  S.  Fairty,  for  defendants. 
D.  Urquhart,  for  the  plaintiff. 

Hon.  Mr.  Justice  Middleton  : — The  action  was  brought 
(o  recover  weekly  payments  due  upon  an  accident  insuranc** 
policy.  The  defendants  disputed  all  liability,  but  In  addi- 
tion to  the  question  of  liability  there  was  a  question  of 
whether  the  plaintiflf  should  recover  single  or  double  liability. 

The  action  came  on  for  trial  before  the  Hon.  the  Chief 
Justice  of  the  Common  Pleas,  who  gave  judgment  in  favour 
of  the  plaintiflf,  but  reserved  the  question  as  to  the  scale  of 
liability.  Some  discussion  then  took  place,  in  which  the 
Chief  Justice  stated  that  if  he  came  to  the  conclusion  that 
the  plaintiff  was  only  entitled  to  single  liability  he  would 
award  costs  upon  the  High  Court  scale,  as  although  the 
amount  recovered  would  be  within  the  jurisdiction  of  the 
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Thomas  attended  meetings  of  the  company  as  a  share- 
holder, and  undoubtedly  would  be  estopped  from  denying  that 
he  was  a  shareholder ;  but  I  ca^  see  no  reason  why  he  should 
by  virtue  of  this  estoppel  be  held  to  be  a  shareholder  in  respect 
of  any  greater  number  of  shares  than  were  covered  by  the 
certificates  issued  to  him. 

It  is  true  that  the  first  125  shares  were  issued  as  fully 
paid-up,  when  25  of  them  were  really  bonus  shares ;  but  when 
the  note  was  paid  in  July  Thomas  and  the  company  mutually 
agreed  that  $2,500  then  paid  should  be  applied  in  discharge 
of  the  liability  in  respect  of  the  bonus  shares  then  issued,  and 
that  $700  should  be  applied  in  payment  of  seven  other  shares 
covered  by  the  certificate  of  the  3rd  July. 

I  can  find  nothing  which  will  preclude  Thomas  from 
denying  any  allotment  or  notice  of  allotment  with  respect  to 
the  shares  over  and  above  the  132. 

Moreover,  I  think  the  transaction  which  took  place  in 
July  and  August,  by  which  the  subscriptions  were  returned 
because  the  parties  were  advised  that  what  was  contemplated 
was  illegal,  and  new  subscriptions  substituted,  was  intra  vires 
of  the  company  and  is  binding  upon  the  liquidator. 

While,  therefore,  I  cannot  accept  tlie  reasons  given  by  the 
learned  Master,  I  arrive  at  the  same  conclusion,  and  hold  that 
the  liquidator  is  not  entitled  to  place  Thomas  upon  the  list  of 
contributories  with  respect  to  the  thirty-three  shares  of  stock 
in  question. 

I  dismiss  the  appeal,  but  I  do  not  give  costs,  because  the 
laxity  with  which  the  affairs  of  this  company  have  been  con- 
ducted has  invited  the  litigation,  and  I  do  not  think  the  credi- 
tors should  suffer  thereby. 

I  do  not  know  that  the  question  of  the  liquidator's  costs 
is  before  me,  but  I  may  say  that  I  think  the  appeal  was 
justified  and  that  he  may  properly  be  allowed  his  costs  out  of 
the  estate. 
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Hon.  Mr.  Justice  Middleton.     '  April  29th,  1912. 

WALLACE  V.  EMPLOYERS'  LIABILITY  ASSURANCE 

CORPORATION. 

3  O.  W.  N. 

Costs — Scale — County  or  High  Court  Scale — Action  on  Accident  In^ 

aurance  Policy — Con.  Rule  1132, 

In  an  action  on  an  accident  Insurance  policy 

Meredith,  C.J.C.P.,  held,  20  O.  W.  R.  385,  that  plaintiff  was 
entitled  to  double  indemnity  and  gave  him  judgment  for  $1,300  with 
costs. 

Court  of  Appeal,  21  O.  W.  R.  249,  reduced  the  damages  awarded 
to  $650,  holding  plaintiff  entitled  to  single  indemnity  only.  No  costs 
of  appeal 

Plaintiff  then  obtained  from  the  trial  Judge  an  endorsement  on 
the  record  that  costs  were  to  be  taxed  on  the  High  Court  Scale,  which 
was  allowed  by  the  Taxing  Officer.     Defendants  appealed  to 

Middleton,  J.  Held,  that  the  judgment  as  varied  by  the  Court 
of  Appeal  was  one  not  within  the  jurisdiction  of  a  County  Court,  the 
action  being  not  merely  for  a  money  recovery,  but  also  for  a  declara- 
tion as  to  right  for  weekly  indemnity,  which  declaration  was  part  of 
the  judgment.     Appeal  dismissed  with  costs. 

QuanrCf  as  to  right  of  trial  Judge  to  amend  record  after  judg- 
ment entered,  and  as  to  power  to  make  an  anticipatory  order  as  to 
costs. 

An  appeal  by  the  defendants  from  the  certificate  of  the 
senior  Taxing  Officer  at  Toronto,  refusing  to  tax  to  the 
defendants  a  bill  of  the  excess  of  their  costs  over  and  above 
the  County  Court  costs  under  Consolidated  Rule  1132. 

Irving  S.  Fairty,  for  defendants. 
D.  Urquhart,  for  the  plaintiflf. 

Hon.  Mr.  Justice  Middleton  : — The  action  was  brought 
to  recover  weekly  pajrments  due  upon  an  accident  insuranc*» 
policy.  The  defendants  disputed  all  liability,  but  In  addi- 
tion to  the  question  of  liability  there  was  a  question  of 
whether  the  plaintiff  should  recover  single  or  double  liability. 

The  action  came  on  for  trial  before  the  Hon.  the  Chief 
Justice  of  the  Common  Pleas,  who  gave  judgment  in  favour 
of  the  plaintiflf,  but  reserved  the  question  as  to  the  scale  of 
liability.  Some  discustion  then  took  place,  in  which  the 
Chief  Justice  stated  that  if  he  came  to  the  conclusion  that 
the  plaintiff  was  only  entitled  to  single  liability  he  would 
award  costs  upon  the  High  Court  scale,  as  although  the 
amount  recovered  would  be  within  the  jurisdiction  of  the 
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County  Court,  the  action  in  truth  determined  a  larger  ques- 
tion, as  the  plaintiff  had  not  recovered  from  his  injuries  at 
the  time  the  action  was  brought,  and  would  be  entitled  to 
receive  weekly  instalments  falling  due  after  the  issue  of  the 
writ. 

After  consideration,  the  Chief  Justice  came  to  the  con- 
clusion that  the  plaintiff  was  entitled  to  recover  upon  the 
double  liability  scale,  and  therefore  gave  judgment  for  the 
plaintiff  for  $1,300  with  costs.  Recovery  being  for  an 
amount  clearly  beyond  the  jurisdiction  of  the  County  Court, 
no  order  was  made  or  could  then  properly  be  made  under 
Rule  1132. 

An  appeal  was  had  from  this  judgment  to  the  Court  of 
Appeal,  and  that  Court,  on  the  6th  March,  1912,  varied  the 
judgment  by  reducing  the  amount  of  the  recovery  to  the  scale 
of  single  liability,  thus  cutting  down  the  amount  of  money 
recovered  from  $1,300  to  $650.  No  costs  were  given  of  the 
appeal,  and  no  order  was  sought  or  made  under  Rule  1132 
to  prevent  a  set-off. 

Some  time  thereafter  the  learned  Chief  Justice  added  to 
the  endorsement  upon  the  record  these  words : 

^'  If  it  is  ultimately  held  that  the  plaintiff  is  entitled  only 
to  the  single  indemnity,  the  costs  will,  nevertheless^  be  taxed 
on  the  High  Court  scale." 

The  defendants  brought  in  before  the  Taxing  Officer  a  bill 
for  taxation,  and  claim  that  the  plaintiff  is  only  entitled  to 
tax  County  Court  costs,  and  that  the  defendants  are  entitled 
to  the  set-off  provided  by  the  Rule  in  question. 

The  Taxing  Officer  has  overruled  this  objection,  consider- 
ing that  he  is  bound  to  give  effect  to  the  amended  endorse- 
ment upon  the  record;  and  from  this  ruling  the  present  ap- 
peal is  had. 

The  defendant  places  its  contention  before  me  upon  two 
somewhat  different  grounds.  First,  it  is  said  that  the  learned 
f-'-lal  Judge  had  no  jurisdiction  to  alter  his  judgment;  that 
the  judgment  had  been  settled  and  issued;  it  was  in  con- 
formity with  the  judgment  actually  pronoimced;  and  upon 
the  principles  indicated  in  Port  Elgin  v.  Eby,  17  P.  R.  58, 
and  Mcllhargey  v.  Queen,  18  0.  W.  R.  763,  the  trial  Judge 
was  functus  officio;  and  that  for  the  same  reason  the  Court 
of  Appeal,  if  applied  to,  would  be  unable  to  afford  any  relief. 

In  the  second  place,  it  is  said  that  while  Rule  1132 
enables  a  trial  Judge  to  deiil  with  the  question  of  costs  when 
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he  gives  judgment  for  an  amount  within  the  jurisdiction  of 
an  inferior  Court,  it  does  not  enable  him  to  make  an  anticipa- 
tory order  dealing  with  the  question  of  costs  in  a  case  where 
he  gives  a  judgment  for  an  amount  beyond  the  jurisdiction 
of  the  inferior  Court,  but  which  may  be  reduced  by  an  Ap- 
pellate Court.  It  is  said  that  the  Appellate  Court  and  the 
Appellate  Court  alone  has  power  to  "  order  to  the  contrary  " 
when  it  so  reduces  the  amount  as  to  place  the  plaintiff  in 
jeopardy. 

Both  these  contentions  appear  to  me  to  be  exceedingly 
formidable ;  but  upon  the  best  consideration  I  can  give  to  the 
matter  I  do  not  think  it  is  necessary  to  determine  either  of 
them  in  this  case;  because  the  judgment  as  varied  by  the 
Court  of  Appeal  is  not  in  my  view  one  within  the  proper  coni- 
petence  of  a  County  Court.The  action  was  not  merely  for  a 
money  recovery,  it  was  also  for  a  declaration;  and,  as  modified 
by  the  Court  of  Appeal,  it  contains  first,  a  declaration  "  that 
the  injuries  which  the  plaintiff  received  on  the  occasion  men- 
tioned in  the  statement  of  claim,  resulted  in  temporary  total 
disability,  but  were  not  received  while  he  was  a  passenger 
within  the  meaning  of  the  policy  sued  on ;''  and  then  follows 
a  recovery  for  $650,  "  26  weeks*  benefit  accrued  at  the  time 
of  the  issue  of  the  writ  herein."  This  is  followed  by  an 
award  of  costs,  which  will  carry  costs  upon  the  High  Court 
scale  unless  it  can  be  said  that  the  action  is  within  the  com- 
petence of  the  County  Court. 

It  may  well  be  that  the  effect  of  an  action  to  recover  the 
accrued  instalments  would  be  to  determine  all  the  matters  in 
issiie  so  as  to  bind  the  parties  litigant  in  any  action  for  in- 
stalments which  subsequently  accrue;  but  the  judgment  here 
does  not  leave  the  rights  with  respect  to  the  subsequent  instal- 
ments to  be  determined  upon  any  principle  of  res  judicata, 
but  makes  them  the  subject  matter  of  a  substantive  adjudica- 
tion ;  so  that  it  cannot  be  said  that  this  action  was  concerned 
merely  with  the  past-due  instalments;  it  is  in  form  as  well  as 
in  substance  an  action  dealing  with  the  instalments  yet  to 
accrue.  The  learned  trial  Judge  thought — ^and  apparently 
the  Court  of  Appeal  agreed  with  him — that  this  made  the 
case  one  in  which  the  plaintiff  was  entitled  to  have  his  full 
costs  even  though  he  failed  in  recovering  the  full  amount  sued 
for;  as  the  defendant,  instead  of  admitting  liability  to  the 
extent  of  the  single  indemnity,  denied  liability  altogether. 

For  this  reason  the  appeal  should  be  dismissed,  and  I  can 
see  no  ground  for  withholding  costs. 
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•  divisional  coukt. 

April  6th,  1912. 
BEATTY  V.  BAILEY. 

3  O.  W.  N.  990;         O.  L.  R. 

Land  Titles  Act — Charge  or  Mortgage — Covenant  for  Payment — Im- 
plied by  9.  5-J  of  Act — Action  to  Recover  on — Statute  of  Limita-^ 
tions. 

Action  by  a  holder  of  a  second  cliarge  under  the  I^and  Titles  Act 
to  recover  $797.20  upon  the  statutory  covenant  implied  by  s.  34  of 
the  Act. 

Defendant  pleaded  (1)  Statute  of  Limitations  and  (2)  that 
plaintiff  had  lost  his  rights  by  releasing  the  land  to  facilitate  its 
sale  by  the  first  chargee  thus  putting  it  out  of  his  power  to  reconvey 
on  payment. 

Divisional  Court  held  that  the  obligation  to  pay  rested  upon 
the  covenant  or  contract  imposed  by  the  statute,  and  was  therefore 
an  action  founded  upon*  a  specialty  and  not  barred  within  20  years. 

That  as  the  land  charged  was  not  of  sufficient  value  to  satisfy 
even  the  first  chargee,  .the  release  given  by  the  second  chargee  was 
given  under  compulsion  to  save  expense,  and  that  his  inability  to 
reconvey  could  not  be  invoked  when  it  arose  from  the  chargor*s  own 
default. 

Palmer  v.  Hendrie,  28  Beav.  341.  distinguished. 

Judgment  entered  for  plaintiff  for  amount  claimed  with  costs. 
Judgment  of  York  County  Court,  10th  February,  1912.  reversed. 

An  appeal  by  the  plaintiff  from  a  judgment  of  Hrs 
Honour  Judge  Denton,  of  York  County  Court,  dismiss- 
ing his  action  to  recover  $797.20  for  principal  and  interest, 
upon  a  covenant  implied  in  an  instrument  creating  a  mort- 
gage or  charge  upon  land  registered  under  the  T^nd  Titles 
Act. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchford  and  Hon. 
Mr.  Justice  Middleton. 

W.  J.  Elliott,  for  the  plaintiff,  appellant. 

W.  C.  Chisholm,  K  C,  for  the  defendant,  respondent. 

Hon.  Sir  John  Boyd,  C: — The  Land  Titles  Act  was 
expressly  designed  to  simplify  titles  and  to  facilitate  tne 
transfer  of  land ;  it  is  not  intended  to  change  or  destroy  civil 
rights  and  remedies.  True  it  is  that  "  seals  "  were  in  effect 
abolished  as  a  necessary  part  of  any  instrument  affecting 
land,  and  the  forms  given  in  the  Act  or  approved  by  the  Act 
for  the  transfer  and  the  mortgaging  or  charging  of  land  are 
to  be  without  seals.     This  is  intended  to  emphasize  the  fact 


1912]  BEATT7  v.  bAilEY,  849 

that  the  virtue  of  the  Act  does  not  rest  on  the  technical  form 
and  execution  of  the  conveyance,  but  upon  the  fact  of  the 
instrument  (whatever  it  is)  being  registered  under  the  Act. 
It  is  the  certificate  of  this  registration  held  by  the  owner 
which  corresponds  to  the  ordinary  possession  of  title  deeds: 
R.  S.  0.  1897  ch.  138,  sec.  101. 

Section  13  provides  that  the  first  registration  of  any  per- 
son as  owner  of  land  with  an  absolute  title  shall  vest  in  that 
person  an  estate  in  fee  simple.  Section  33  provides  for  the 
mortgaging  of  registered  land  thus :  every  owner  may  charge 
the  land  with  the  payment  of  an  appointed  sum  which  charge 
shall  be  completed  by  entering  on  the  register  the  person  in 
whose  favour  the  charge  is  made  as  owner  of  the  charge. 
Section  34  provides  that  where  such  a  registered  charge  is 
created  on  land  there  shall  be  implied  on  the  part  of  the 
owner  of  the  land,  his  heirs,  executors,  etc.,  a  covenant  with 
the  owner  of  the  charge  to  pay  the  principal  sum  charged. 
And,  by  sub-sec.  2,  where  any  charge,  whether  under  seal  or 
not,  is  expressed  to  be  made  in  pursuance  of  the  Act  respect- 
ing short  forms  of  mortgages  or  refers  thereto,  then  the  form 
of  words  therein  (according  to  the  clauses  numbered)  shall 
have  the  same  meaning  and  effect  as  are  provided  for  in  the 
Act  as  to  short  forms. 

By  sec.  40  (3)  on  the  certificate  of  the  owner  of  the  charge 
authorizing  the  discharge  of  any  part  of  the  land  therefrom 
or  i?ny  part  of  the  money  secured  thereby,  the  Master  may 
note,  the  discharge  of  such  land  from  the  charge  or  the  dis- 
charge of  such  money. 

By  sec.  41  every  transfer  of  land  under  the  Act  is  com- 
pleted by  entering  on  the  register  the  transferee  as  owner, 
and  till  such  entry  the  transferor  shall  be  deemed  to  remain 
owner  of  the  land. 

Section  101  provides  for  the  creation  of  a  lien  on  the  land, 
that  is,  in  equity  such  as  would  arise  out  of  a  deposit  of  the 
title  deeds. 

Section  107  is  thus  expressed :  "  Notwithstanding  the  pro- 
visions of  any  statute  or  any  rule  of  law,  any  charge  or  trans- 
fer of  land  registered  under  this  Act  may  be  duly  made  under 
a  charge  or  transfer  without  seal."  By  amendment  made 
after  and  not  affecting  this  transaction  this  section  is  re- 
modelled by  declaring  that  the  charge  or  transfer  may  be  duly 
made  by  an  instrument  not  under  seal,  and  if  so  made  the 
instrument  and  every  agreement,  stipulation,  and  condition 
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therein  shall  have  the  same  effect  for  all  purposes  as  if  it  we* e 
made  under  seal. 

By  the  rules  annexed  to  the  Act,  No.  71  directs  the  use  of 
the  forms  given  in  the  schedule,  and  No.  28  gives  the  form 
(not  under  seal)  used  in  this  case  by  the  owner,  Bailey,  when 
he  mortgaged  to  Beatty,  in  August,  1891.  That  mortgage 
was  to  be  paid  in  June,  1894,  and  in  the  case  of  an  ordinary 
mortgage  under  seal  the  Statute  of  Limitations  would  be  at 
the  end  of  20  years — the  mortgage  being  made  before  1st 
July,  1894  (R.  S.  0.  ch.  72,  sec.  1,  sub-sec.  h.).  In  the  form 
giveii  by  the  Land  Titles  Act  and  in  the  instrument  which 
was  registered  in  this  c^se  there  is  nothing  as  to  the  covenant 
to  pay ;  that  term  is  supplied  by  the  statute  in  sec.  34,  already 
quoted,  i.e.,  such  a  covenant  shall  be  implied  as  against  the 
owner  of  the  land  who  creates  the  charge  which  is  completed 
by  the  fact  of  registration.  So  that  the  obligation  to  pay  as 
by  and  under  a  covenant  to  pay  is  to  be  regarded  as  a 
statutory  obligation  placed  upon  the  owner  for  the  benefit  of 
the  lender  or  chargee. 

The  additions  to  sec.  107  made  by  the  amendment  now 
appearing  in  1  Geo.  V.  ch.  28,  sec.  102,  may  prove  useful  in 
fitigation  arising  upon  the  instrument  in  other  jurisdictions, 
but  do  not  seem  to  be  needed  in  the  present  case. 

The  registered  charge  which  is  created  uno  flatu  with  the 
covenant  to  pay  included  or  implied  by  virtue  of  the  statute, 
is  to  be  regarded  as  the  effective  and  completed  instrument, 
binding  both  land  and  person  so  far  as  security  for  the  money 
advanced  is  concerned,  and  though  the  land  may  be  discharged 
by  an  act  of  grace  on  the  part  of  the  charges  that  does  not 
per  se  relieve  the  covenantor  from  the  payment  of  the  debt 
till  after  20  years  have  elapsed  without  action  to  recover  the 
claim. 

The  release  given  by  Beatty  was  limited  to  the  land  in 
question,  and  he  expressly  reserves  his  rights  in  respect  of  the 
moneys  secured  and  to  be  paid.  The  effect  is  to  free  the  land 
for  the  benefit  of  the  first  chargee  and  so  enable  him  to  realize 
more  speedily  by  sale  of  the  estate,  which  was  not  worth  what 
was  due  on  the  first  charge.  The  effect  of  the  registration 
of  this  cessation  was  upon  sale  to  give  the  purchaser  an  abso- 
lute ownership  as  to  the  land,  but  to  leave  unimpaired  the 
rights  of  the  plaintiff  to  proceed  for  the  recovery  of  the 
amount  due  by  the  mortgagor,  Bailey :  Re  Richardson,  L.  R. 
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12  Eq.  398;  Bell  v.  Ross,  26  Vict.  L.  R.  512,  per  Madden, 
C.J. 

The  obligation  to  pay  rests  upon  the  covenant  or  contract 
imposed  by  statute  and  is  therefore  an  action  founded  upon 
ti  specialty  within  the  meaning  of  the  Statute  of  Limitations, 
and  is  not  barred  by  lapse  of  time  less  than  20  years  from 
the  date  of  default  (which  at  the  earliest  was  in  this  case 
1894) :  CorJc  and  Banden  Rw.  Co.  v.  Ooode,  13  C.  B.  826 ; 
Essery  v.  Orand  Trunk  Rw.  Co.  21  0.  E.  224,  following  Ross 
V.  Grand  Trunk  Rw.  Co.,  10  0.  B.  447. 

No  defence,  therefore,  arifies  by  virtue  of  any  Statute  of 
Limitations  or  lapse  of  time. 

The  judgment  below,  therefore,  should  be  entered  against 
the  defendant  on  this  issue. 

The  next  defence  and  the  one  to  which  effect  was  given 
by  the  County  Judge  rests  upon  the  equitable,  situation  of  the 
parties,  which  I  proceed  to  consider. 

The  first  mortgagee  had  a  power  of  sale  by  the  terms  of 
the  mortgage  arid  the  statutory  charge,  and  could  enforce  a 
sale^  against  the  mortgagor.  It  may  be  that  the  concurrence 
of  the  then  owner  of  the  equity  of  redemption  and  the  second 
mortgagee  assisted  in  the  more  inexpensive  way  of  realizing 
upon  the  property;  but  it  is  undoubted  that  the  land  was 
disposed  of  by  the  paramount  act  of  the  first  mortgagee ;  and 
the  law  is  that  if  a  surplus  remains  unpaid  after  the  exercise 
of  a  power  of  sale  the  mortgagee  may  sue  for  its  recovery  by 
action  on  the  covenant :  Rudge  v.  Richens,  L.  R.  8  C.  P.  358. 
The  release  of  the  land  by  the  second  chargee  was  only  to 
facilitate  either  the  foreclosure  or  the  sale  of  the  property 
by  the  first  mortgagee — as  it  appeared  then  that  the  land 
was  not  of  value  to  satisfy  even  the  first  mortgagee.  Had 
the  land  been  foreclosed  by  the  first  mortgagee,  that  change 
of  the  property  would  not  have  interfered  with  the  right  of 
the  second  mortgagee  (who  was  not  to  blame)  to  sue  upon 
the  covenant.  No  doubt  the  rule  is,  the  mortgagee  suing  on 
a  covenant  in  the  mortgage  must  ordinarily  be  in  a  position 
to  reconvey  the  land  upon  payment  of  what  is  due.  But  that 
does  not  necessarily  apply  to  the  case  of  a  second  mortgagee, 
whose  rights  against  the  land  have  been  extinguished  by  the 
act  of  the  first  mortgagee.  The  law  is  summarized  in  Coote 
thus,  that  the  inability  of  the  mortgagee  to  reconvey  will  not 
bar  the  right  of  action  on  the  covenant  if  such  default  arises 
from  any  default  of  the  mortgagor;  7th  ed.,  vol.  2,  p.  982. 
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The  mortgagor's  duty  was  here  to  pay  off  the  first  mortgage 
and  60  prevent  the  exercise  of  the  power  of  sale  by  which  the 
equity  of  redemption  was  extinguished.  I  think  the  prin- 
ciples of  decision  acted  on  in  Re  BurreJly  Burrell  v.  Smithy 
L.  R.  7  £q.  466^  apply  to  this  case^  and  go  to  invalidate  the 
judgment  pronounced  by  the  learned  County  Judge.  I  think 
judgment  should  be  entered  for  the  amount  claimed  with 
costs  and  costs  of  appeal. 

Hon.  Mr.  Justice  Latchford: — I  agree. 

Hon.  Mr.  Justice  Middleton: — I  entirely  agree  with 
my  Lord  the  Chancellor,  and  only  desire  to  add  a  few  words 
out  of  respect  to  the  learned  Judge  whose  decision  we  are 
reversing. 

The  right  of  the  mortgagor,  when  sued  upon  a  covenant, 
to  demand  a  reconveyance  of  the  mortgaged  property,  dis- 
cussed in  Kinnaird  v.  TroUope,  39  C.  D.  636,  and  the  cases 
there  cited,  and  the  equitable  right  to  restrain  such  action 
when  the  mortgagee  has  put  it  out  of  his  power  to  convey, 
cannot,  it  seems  to  me,  be  invoked  where  the  inability  to  re- 
convey  arises  from  the  default  of  the  mortgagor  himself. 
Here  the  non-payment  of  the  first  mortgage  made  the  estate 
of  the  mortgagee  absolute  at  law,  and  made  the  right  of  the 
plaintiff,  as  second  mortgagee,  liable  to  foreclosure  in  equity. 

I  do  not  think  that  the  consent  given  by  the  plaintiff  to 
the  immediate  exercise  by  the  first  mortgagee  of  his  right 
to  sell  the  lands  operates  to  release  the  covenant.  He  has  at 
most  waived  the  taking  of  formal  legal  proceedings  by  the 
first  mortgagee,  which  would  not  be  to  the  advantage  of  any 
one;  and,  moreover,  in  his  waiver  he  has  expressly  reserved 
his  rights  against  the  mortgagor. 

It  is  clear  to  me,  at  least,  that  the  loss  of  the  property  was 
occasioned,  not  by  the  action  of  the  plaintiff,  but  by  the  rights 
conferred  upon  the  first  mortgagee  by  his  security  and  by  the 
default  of  the  defendant  himself.  This  brings  the  case 
within  the  principle  enunciated  in  Re  Burrell,  Burrell  v. 
Smith,  L.  R.  7  Eq.  399. 

In  Palmer  v.  Hendrie,  28  Beav.  341,  the  plaintiff  failed' 
to  recover  because  he  assented  to  the  purchase  money  beitig 
paid  to  the  owner  of  the  equity  of  redemption  instead  of  in- 
sisting upon  it  being  applied  in  discharge  of  the  mortgage 
debt.  It  was  this  and  not  the  concurrence  in  the  sale  that 
was  deemed  improper. 
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Hon.  Mr,  Justice  Middleton.  April  9th,  1912» 

'    D.  V.  W. 

3  O.  W.  N.  993. 

Evidence — Attempt  to  Discover  Opponent* 8  Evidence — By  Ewamimjh 
tion  of  Witne88  for  Particulars — Irrelevancy — Abuse  of  Process. 

Middleton,  J.,  held,  that  a  party  cannot  by  seeking  to  examine 
a  witness  on  a  motion  for  particulars  of  a  pleading^  upon  matters  not 
relevant  to  the  motion,  endeavor  t6  ascertain  the  evidence  upon  which 
his  opponent  would  rely  at  the  trial  and  that  such  an  attempt  was  a 
flagrant  abuse  of  the  process  of  the  Court. 

Motion  by  the  plaintiflf  for  an  order  directing  Bertha 
Alice  D.  to  answer  certain  questions  asked  her  upon  her 
examination  as  a  witness  on  a  pending  motion  and  in  default 
committing  her  to  the  common  gaol  for  contempt. 

W.  T.  J.  Lee,  for  the  plaintiff. 
6.  M.  Clark,  for  the  defendant. 
C.  A.  Moss,  for  Bertha  Alice  D. 

Hon.  Mr.  Justice  Middleton: — ^An  action  is  brought 
by  D.  E.  D.  for  $50,000  damages  said  to  have  been  sustained 
by  reason  of  the  defendant  having  procured  the  said  Bertha 
Alice  p.,  the  plaintiff's  wife,  to  desert  him  and  to  live  in 
adulterous  intercourse  with  the  defendant.  . 

The  defendant,  in  addition  to  denying  the  charges  made 
against  him,  says  that  if  the  said  Bertha  Alice  D.  did  at  any 
time  cohabit  with  him  the  defendant  and  absent  herself 
from  the  home  of  the  plaintiff,  this  was  done  with  the  con- 
sent and  connivance  of  the  plaintiff,  and  for  the  purpose 
of  carrvincr  out  a  conspiracy  between  the  plaintiff  and  hfs 
said  wife  for  the  purpose  of  placing  the  defendant  in*  a 
false  and  compromising  position,  so  as  to  enable  the  plain- 
tiff to  obtain  money  from  him. 

The  plaintiff  has  served  notice  of  motion  returnable  be- 
fore the  Master  in  Chambers  for  particulars  of  the  acts 
upon  which  the  defendant  relies  in  support  of  the  allegations 
that  the  plaintiff  connived  at  the  relation  between  the  de- 
fendant and  his  wife,  and  for  particulars  of  the  conspiracy 
between  the  plaintiff  and  his  wife,  and  the  times  when  and 
places  where  and  the  acts  upon  which  the  defendant  relies 
in  proving  such  conspiracy. 
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In  support  of  Wis  motion  the  plaintiff  has  filed  no 
affidavit  of  his  own,  but  seeks  help  from  the  examination  of 
his  wife  as  a  witness. 

The  wife,  on  being  served  with  a  subpoena,  attended  with 
counsel,  and  protested  against  the  examination  sought;  and 
after  being  sworn  answered  some  preliminary  questions,  but 
as  Boon  as  it  became  apparent  that  the  examining  counsel 
intended  to  enquire  into  her  relations  with  the  defendant, 
she,  on  the  advice  of  her  counsel,  declined  to  answer,  where- 
upon the  plaintiff  launched  this  motion. 

With  the  pleading  and  its  sufficiency  or  the  fate  of  the 
motion  for  particulars  I  am  in  no  w?iy  concerned.  It  is, 
however,  quite  clear  to  me  that  the  examination  sought  is 
a  flagrant  abuse  of  the  process  of  the  Court.  The  sufficiency 
of  the  pleading  and  the  plaintiff's  right  to  particulars  must 
depend  in  the  first  place  upon  the  pleading  itself;  possibly 
it  may  be  important  that  he  should  pledge  his  own  oath  as 
to  his  ignorance  of  the  matters  upon  which  he  seeks  inform- 
ation; but  I  am  clear  that  he  has  no  right  by  the  mere 
launching  of  this  motion  to  call  upon  his  wife  to  undergo, 
at  his  instance,  an  examination  touching  the  matters  which 
will  be  in  issue  at  the  trial  of  the  action.  The  desire  of  the 
plaintiff,  it  is  quite  clear,  is  to  use  the  process  of  the  Court 
for  an  indirect  and  ulterior  purpose.  The  evidence  sought 
is  not  relevant  to  the  issue  upon  the  motion;  in  fact  the 
plaintifPs  counsel  went  so  far  as  to  say  that  he  was  seeking 
in  this  way  to  ascertain  the  evidence  upon  which  the  defend- 
ant would  rely  when  he  came  to  prove  his  case  at  the  trial. 

Obviously  this  is  not  the  function  of  particulars;  and  if 
it  were,  the  party  seeking  particulars  would  not  be  allowed 
to  anticipate  a  favourable  result  of  his  motion  by  obtaining 
in  this  indirect  way  the  information  he  seeks  by  it. 

Other  reasons  were  suggested  upon  the  argument  as 
justifying  this  examination  at  this  stage.  These  reasons 
were  even  more  improper  than  that  cipecifically  dealt  with. 

The  motion  must  be  dismissed;  and  I  fix  the  costs  of 
the  wife,  to  be  paid  forthwith,'  at  thirty  dollars;  this  to 
cover  any  claim  she  may  have  for  allowance  to  her  counsel 
for  attending  upon  the  examination.  The  costs  of  the  de- 
fendant will  be  to  him  in  any  event  of  the  cause. 
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Hon.  Mr.  Justice  Eiddell.  April  10th,  1912'. 

LEAKIM  V.  LEAKIM. 

3  O.  W.  N.  994. 

Marriage— Action  hy  Husband  for  Declaration  of  Nullity — Grounds 
Impotency   of    Wife — Jurisdiction   of   High   Court — Con.   Rules 

261,  en. . 

RiDDELL,  J.,  ^eld,  that  the  High  Court  has  no  power  to  declare 
a  marriage  a  nullity  on  the  ground  of  impotency. 
y.  V.  D.,  15  O.  L.  R.  224,  followed. 

Motion  by  the  defendant  to  strike  out  the  statement  of 
claim  and  to  dismis-s  the  action^  heard  in  Weekly  Court. 

T.  J.  W.  O'Connor,  for  the  defendant's  motion. 
L.  F.  Heyd,  K.C.,  for  the  plaintiff,  contra. 

Hon.  Mr.  Justice  Eiddell: — The  plaintiff  alleges  in 
his  statement  of  claim  that  he  and  the  defendant  were 
married  in  Eussia,  that  the  defendant  was  born  without 
vagina  uterus  and  tubes  and  consequently  physically  incap- 
able of  copulation;  and.  the  marriage  was  never  consum- 
mated although  the  parties  lived  together  for  some  time. 
He  asks  for  a  declaration  that  *^the  alleged  ceremony  of 
marriage  did  not  constitute  a  valid  marriage  between  the 
said  parties  or  in  the  alternative  that  the  said  marriage  may 
be  dissolved/'  A  motion  is  made  under  C.  E.  261  to  strike 
out  the  statement  of  claim  and  to  dismiss  the  action. 

It  is  clear  that  the  case  is  fully  and  exactly  covered  by 
T.  V.  D.,  15  0.  L.  E.  224,  by  which  I  am  bound. 

Without,  therefore,  expressing  an  independent  opinion, 
I  follow  T.  V.  D.  and  strike  out  the  statement  of  claim. 
The  writ  of  summons  is  endorsed  for  the  same  relief  as  is 
asked  in  the  statement  of  claim  and  there  is  no  pretence 
that  the  statement  of  claim  can  be  amended.  It  is  there- 
fore a  proper  case  for  turning  the  motion  into  a  motion  for 
judgment  under  C.  E.  617  and  to  dismiss  the  action. 

The  motion  will  be  allowed,  the  statement  of  claim  struck 
out  and  the  action  dismissed  with  costs. 
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divisional  coukt. 

April  10th,  1912. 
McCLEMONT  v.  KILGOUB. 

3  O.  W.  N.  909. 

Negligence  —  Dangerous  Machinery  —  £•  errant  Caught  and  Whirled 
Around  Shaft — Head  of  Set  Screw  Projected  about  one  Inch. 

Divisional  Court  affirmed  judgment  of  Britton,  J.,  20  O.  W.  R. 
770,  3  O.  W.  N.  446,  Digest  Can.  Case  I^w,  March,  1912.  coL  475. 
Baddeley  v.  Eari  Oranville,  19  Q.  B.  D.  423,  followed. 
Review  of  authorities. 

An  appeal  by  the  defendants  from  a  judgment  of  Hon. 
Mr.  Justice  Britton  (1912),  0.  W.  R.  3,  0.  W.  N.  446, 
upon  the  answers  of  the  jury. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Wm.  Meredith,  C.J.C.P.,  Hon.  Mr.  Justice  Teetzel  and 
Hon.  Mr.  Justice  Kelly. 

T.  N.  Phelan,  for  the  defendant,  appellant. 
W.  M.  McClemont,  for  the  plaintiff. 

Hon.  Mr.  Justice  Teetzel: — ^The  action  was  for  dam- 
ages under  the  Workmen^s  Compensation  Act,  the  negli- 
gence relied  upon  being  a  breach  of  the  Ontario  I'actories 
Act  in  not  guarding  dangerous  machinery.  The  questions 
and  answers  were: — 

(1)  Were  the  defendants  guilty  of  any  negligence  which 
occasioned  the  accident  to  the  plaintiflP  in  not  having  the 
projecting  set-screw  in  the  collar  upon  the  shaft  in  defend- 
ants' factory  guarded  otherwise  than  it  was  guarded  when 
the  plaintiff  was  injured?     Answer:  Yes. 

(2)  If  so,  in  what  respect  was  the  defendant  so  guilty? 
What  was  the  negligence  of  which  defendants  were  guilty? 
Answer:  In  not  having  a  separate  guard  over  set-screw  or 
in  not  having  a  collar  on  shaft  with  countersunk  set-screw. 

(3)  Did  the  plaintiff  know  and  appreciate  the  danger 
of  the  work  at  which  he  was  employed  at  the  time  the  ac- 
cident happened  and  did  he  knowing  the  danger  voluntarily 
undertake  the  risk?     Answer:  Yes. 

(4)  Could  the  plaintiff  by  the  exercise  of  reasonable  care 
have  avoided  the  accident?     Answer:  No. 
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Damages  assessed  at  $1^000. 

The  grounds  of  appeal  chiefly  relied  on  by  Mr.  Phelan 
were  (1)  That  there  was  no  evidence  of  negligence  to  war- 
rant the  case  being  submitted  to  the  jury,  and  if  there  was 
any  negligence  it  was  that  of  the  plaintiff,  who  failed  in  his 
duty  as  foreman,  within  the  meaning  of  sec.  6  of  the  Work- 
men's Compensation  Act:  (2)  That  the  evidence  established 
contributory  negligence  and  that  the  finding  of  the  jury  on 
that  question  was  perverse ;  (3)  That  the  maxim  volenti  non 
fit  injuria  applied  and  the  answer  to  the  third  question 
therefore  entitled  defendant  to  judgment  dismissing  the 
action. 

The  set-screw  by  which  the  plaintiff's  clothing  was  caught 
and  which  caused  his  injury,  projected  at  least  an  inch  and 
a  quarter  above  the  surface  of  the  collar  which  it  entered. 
The  collar  with  the  projectng  set-screw  surrounds  a  shaft 
which  when  in  operation  revolves  very  rapidly,  and  having 
regard  to  its  position  and  use  was,  unless  well  guarded,  mani- 
festly when  in  operation  a  source  of  danger  to  defendants' 
employees  who  might  be  required  to  work  near  it. 

The  plaintiff's  case  is  founded  upon  the  claim  that  the 
defendant  violated  the  provisions  of  the  Ontario  Factories 
Act  in  not,  as  far  as  practicable  securely  guarding  the  set- 
screw  in  question.  The  defendant  had  provided  a  box- 
shaped  guard  or  covering  for  the  whole  shaft,  the  top  of 
which  was  removable,  and  the  principal  contest  at  the  trial 
centred  around  the  question  whether  under  all  the  con- 
ditions that  guard  was  sufficient  and  that  led  to  the  first 
question  being  put  to  the  jury,  referring  to  the  guard  which 
had  been  provided  by  the  defendant. 

Before  the  accident  the  plaintiff  removed  the  top  of  the 
guard  in  question,  to  enable  him  to  place  upon  the  belt  a 
mixture  used  to  prevent  the  belt  slipping  around  the  pulley. 
For  that  purpose  the  plaintiff  stepped  inside  the  box-shaped 
guard,  and  while  putting  on  the  mixture  his  leg  was  neces- 
sarily near  the  collar  in  question  and  the  projecting  screw 
caught  his  trouser  leg  and  he  was  thrown  down  upon  the 
revolving  pulley,  and  his  knee  cap  was  shattered  and  other 
injuries  inflicted. 

The  plaintiff  swore  that  in  order  to  properly  do  the  work 
he  undertook,  it  was  necessary  for  him  to  get  inside  the  box. 
although  he  knew  the  unguarded  condition  of  the  ii?crew. 
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It  was  also  manifest  from  the  size  of  the  box  that  while 
standing  in  it  and  putting  the  mixture  on  the  be^t  one  of 
his  legs  would  not  be  far  from  the  revolving  collar  and 
screw. 

There  was  evidence  that  the  set-screw  could  have  been 
securely  guarded^  or  s^unk  into  the  collar^  so  that  no  part 
would  have  been  projecting  beyond  the  surface  of  the  collar; 
and  the  jury  in  answer  to  the  second  question  so  found,  a 
conclusion  which  I  think  is  warranted  bv  the  evidence.  The 
effect  of  this  finding,  coupled  with  the  admittedly  dangerous 
character  of  the  machinery,  is  to  find  the  defendant  guilty 
of  a  violation  of  sub-see.  1  of  sec.  20  of  the  Factories  Act- 
Evidence  was  given  by  the  defendant  that  the  plaintiff 
could  have  applied  the  mixture  to  the  belt  without  getting 
in  the  box;  and  the  jury  were  given  a  view  of  the  machine  in 
operation,  and  of  tests  made  to  apply  the  mixture  without 
the  operator  getting  in  the  box. 

As  observed  by  the  learned  trial  Judge  there  certainly 
was  very  strong  evidence  of  contributory  negligence,  but  I 
agree  with  him  that  it  was  not  so  conclusive  and  undisputed 
as  to  warrant  that  question  being  withdrawn  from  the  jury; 
nor,  the  jury  having  been  permitted  to  view  the  machine  and 
the  tests  made  to  demonstrate  the  plaintiff's  alleged  negli- 
gence, can  I  say  that  the  finding  was  perverse. 

Having  thus  a  finding  in  effect  that  the  defendant  was 
guilty  of  a  violation  of  the  Factories  Act,  and  a  finding 
absolving  the  plaintiff  from  contributory  negligence,  the 
effect  of  the  jury's  answer  to  the  third  question  remains  to 
be  considered. 

The  question  of  the  applicability  of  the  maxim  volenti 
non  fit  injuria  in  relief  of  a  defendant  guilty  of  a  violation 
of  a  statutory  duty  such  as  is  imposed  by  the  Factories  Act, 
was  settled  by  a  Divisional  Court  in  England  in  Baddeley  v. 
Earl  Granville  (1887),  19  Q.  B.  D.  423,  where  the  decision 
was  that  the  defence  arising  from  the  maxim  was  not  applic- 
able in  cases  where  the  injury  arise  from  the  breach  of  a 
statutory  duty  on  the  part  of  the  employer.  Mr.  Phelan 
cleverly  criticized  this  decision  as  being  at  variance  with  the 
decision  of  the  Court  of  Appeal  in  Thomas  v.  Quartermain 
(1887),  18  Q.  B.  D.  685,  and  as  not  reconcilable  with 
recognized  legal  principles,  and  his  argument  was  supported 
by  the  view  of  Mr.  Beven  in  an  article  on  the  maxim  pub- 
lished in  13  Law  Magazine  19,  in  1888,  also  in  his  Law  of 
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Negligence,  3rd  ed.  (Canadian)  644,  also  by  Mr.  Labatt,  at 
p,  1512-14  of  his  book  on  Master  and  Servant. 

It  is  to  be  observed,  however,  that  the  decision  has  never 
been  overruled  and  is  treated  by  the  following  writers  as  set- 
tling the  law  that  the  defence  of  volenti  non  fit  injuria  is 
not  available  where  the  injury  arises  from  breach  of  a  statu- 
tory duty  on  the  part  of  the  employer  for  the  benefit  of  the 
workmen  himself  and  others:  Underbill  on  Torts  (9th  ed.), 
1912,  p.  190,  Gierke  &  LindselFs  Law  of  Torts  (Canadian 
edition,  1908),  pp.  518  and  522,  h;  Euegg^s  Employers* 
Liability  (8th  ed.,  1910,  pp.  235-6;  Smith's  Law  of  Master 
and  Servant  (6th  ed.,  1906)  209;  Dawbarn  on  Employers' 
Liability  (4th  ed.)  1911,  p.  73;  and  Pollock's  Law  of  Torts 
(7th  ed.,  1904),  505. 

The  decision  has  also  been  followed  by  the  Courts  of  this 
country.  Citing  it,  in  Rogers  v.  The  Harmlton  Cotton  Com- 
pany, 23  0.  E.  425,  at  p.  435,  Mr.  Justice  Street  in  delivering 
a  judgment  in  the  Divisional  Court,  says,  "  The  principle 
volenti  non  fit  injuria  has  been  held  not  to  apply  when  the 
accident  has  been  caused  by  the  defendant's  breach  of  a  statu- 
tory duty.  And  even  if  applicable  the  knowledge  of  the 
workman  of  the  existence  of  the  defect  has  been  considered 
to  be  merely  an  element  in  the  question  of  contributory  negli- 
gence.    Thomas  v.  Quartermmn,  18  Q.  B.  D.  685." 

It  has  also  been  applied  in  British  Columbia  by  the  Su- 
preme Court  in  Love  v.  New  Fairview  (1904),  19  B.  C.  330; 
and  by  the  Supreme  Court  of  Nova  Scotia  in  Bell  v.  Inverness 
(1908),  42  N.  S.  265. 

The  holding  in  Groves  v.  Wimborne  (1898),  2  Q.  B.  402, 
and  adopted  in  many  subsequent  cases,  that  the  defence  of 
common  employment  is  not  applicable  in  a  case  where  injury 
has  been  caused  to  a  servant  by  the  breach  of  an  absolute 
duty  imposed  by  statute  upon  his  master  for  his  protection 
shews  the  strong  judicial  tendency  to  construe  and  apply  such 
provisions  so  as  to  eflEectually  secure  the  intended  protection. 
hee  Sault  Ste  Marie  Pulp  Company  v.  Meyers  (1902),  33 
S.  C.  E.  23,  and  Siven  v.  Temiskaming  (1912),  21  0.  W.  E. 
454.  Lord  Shaw  of  Dunfermline,  in  Butler  v.  Fife  Coal 
Co,,  [1912]  A.  C.  149,  at  pp.  178-9,  said:  "The  commanding 
principle  in  the  construction  of  a  statute  passed  to  remedy 
the  evils  and  to  protect  against  the  dangers  which  confront 
or  threaten  persons  or  classes  of  His  Majesty^s  subjects  is 
that,  consistently  with  the  actual  language  employed,  the 
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Act  shall  be  interpreted  in  the  sense  favourable  to  making 
the  remedy  effective  and  the  protection  secure.  This  princi- 
ple is  sound  and  undeniable/' 

This  is  a  most  interesting  case  and  illustrates  the  view 
of  the  highest  Court  in  the  Empire  as  to  the  strictness  with 
which  employers  of  labour  should  be  held  to  the  observance 
of  duties  cast  upon  them  by  statute  for  the  protection  of 
their   employees. 

The  judgment  should  be  dismissing  the  appeal  with  costs- 

Hon  Sir  Wm.  Meredith,  CJ.C.P. : — I  agree. 
Hon.  Mr.  Justice  KELtY: — I  also  agree. 


divisional  court, 

April  10th,  1912. 
RUDD  v.  CAMERON. 

3  O.  W.  N.  1003 ;        O.  L.  R. 

Defamation — Slander — Brought  about  hjf  Action  of  Plaintiff — Prit?i- 

lege — Malice — Quantum  of  Damages. 

Plaintiff,  a  contractor,  having  heard  that  slanderous  statements 
were  abroad  concerning  him,  employed  two  detectives  to  trace  their 
origin.  They  approached  the  defendant,  a  physician,  and  told  him 
they  were  desirous  of  building  a  club-house  in  the  vicinity  and  that 
plaintiff  wished  to  secure  the  contract  for  building  it.  Defendant 
thereupon  uttered  slanderous  statements  concerning  plaintiff. 

Bbitton,  J.,  at  trial  entered  judgment  for  plaintiff  for  $1,000 
upon  the  finding  of  the  jury  in  favour  of  plaintiff.  The  false  state- 
ments having  been  spoken  in  reference  to  plaintiff's  business  and 
calling. 

Defendant  appealed  on  the  ground  chiefly  that  the  speaking  of 
the  words  complained  of  having  been  brought  about  by  the  action  of 
the  plaintiff  himself  there  was  no  publication  in  law. 

Divisional  Court  dismissed  the  appeal  with  costs  following 
Duke  of  Brunswick  v.  Harmer,  14  Q.  B.  185. 

Review  of  authorities. 

An  appeal  by  the  defendant  from  a  judgment  of  Hon. 
Mr.  Justice  Britton,  dated  15tli  November,  1911,  directed 
to  be  entered  on  the  verdict  of  the  jury  after  the  trial  in  an 
action  for  slander,  heard  at  Pembroke  on  that  and  the  pre- 
vious day. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Wm.  Meredith,  C.J.C.P.,  Hon.  Mr.  Justice  Teetzel  and 
Hon.  Mr.  Justice  Kelly. 
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W.  M.  Douglas,  K.C.,  for  the  defendant,  appellant. 
E.  P.  B.  Johnston,  K.C.,  for  the  plaintiff,  respondent. 

Hon.  Sir  Wm.  Meredith,  C. J.C.P.  : — ^This  action  is  for 
defamatory  words  alleged  to  have  been  spoken  of  the  respond- 
ent in  tlie  way  of  his  trade. 

The  appeal  is  rested  upon  two  grounds:  (1)  that  there 
was  no  evidence  of  publication,  and  (2)  that  the. occasion 
upon  which  the  words  were  spoken  was  privileged,  and  there 
was  no  evidence  of  malice;  and  it  was  also  contended  that 
the  damages  awarded  ($1,000)  are  excessive. 

According  to  the  testimony  of  the  respondent,  having 
learned  that  statements  affecting  him  similar  to  those  alleged 
to  have  been  made  by  the  appellant,  and  which  form  the 
basis  of  the  action,  were  in  circulation,  and  being  unable  ta 
ttace  them  to  their  cource  he  employed  two  detectives  *^  for 
the  purpose  of  ascertaining  the  facts  and  getting  information 
for  his  solicitors,"  p.  47,  which  I  understand  to  mean  for  the 
purpose  of  finding  out  the  author  of  the  statements  and 
bringing  an  action  against  him. 

The  detectives  having  made  the  acquaintance  of  the  ap- 
pellant adopted  the  ruse  of  telling  him  that  they  were  going 
to  erect  a  club  house  in  the  vicinity  of  Arnprior,  and  that  the 
respondent  was  anxious  to  secure  the  contract  for  building 
it.  Their  object,  no  doubt,  was  to  induce  the  appellant  to 
speak  his  mind  as  to  the  respondent,  and  in  this  they  appear 
to  have  succeeded,  for  it  is  upon  what  was  then  said  by  the 
appellant  that  the  action  is  based. 

The  occasion  upon  which  the  words  were  thus  spoken  was 
privileged,  but  it  is  contended  by  the  learned  counsel  for  the 
appellant  that  the  speaking  of  them  having  been  brought  about 
by  the  action  of  tlie  respondent  himself  there  was  no  publica- 
tion, and  in  support  of  that  contention,  he  cited  King  v. 
Wanng  (1803),  5  Esp.  13;  Smith  v.  Wood  (1813),  3  Camp. 
3r?3,  14  R.  R.  r52f;  and  Starkie  on  Slander  (3pd  ed.)  pp. 
381  and  514. 

King  v.  Waring  was  an  action  for  a  libel  contained  in  a 
letter  written  by  the  female  defendant,  and  Lord  Alvanley, 
C.J.,  having  stated  that  it  had  been  decided  that  giving  a 
character  to  a  servant,  however  injurious  to  him,  yet  if 
fairly  given,  would  not  sustain  an  action,  went  on  to  say 
"  but  if  the  letter  was  procured  by  another  letter  not  written 

vou  21  O.W.B.  NO.  13 — 56 
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with  a  fair  view  of  injuring  a  character,  but  to  procuse  an 
answer  upon  which  to  fouDid  an  action  for  a  libel,  such  evi- 
dence, I  think,  ought  not  to  be  admitted/'  but  as  the'  learned 
Judge  held  that  his  was  not  proved,  his  statement  is  but  an 
obiter  dictum. 

In  Smith  v.  Wood,  the  action  was  for  a  libel  upon  the 
plaintiff  in  the  shape  of  a  caricature  print  entitled  "The 
inside  of  a  parish  workhouse  with  all  abuses  reformed."  A 
witness  having  stated  that. having  heard  that  the  defendant 
had  a  copy  of  this  print,  he  went  to  his  house  and  requested 
liberty  to  see  it,  and  the  defendant  thereupon  produced  it, 
and  pointed  out  the  figure  of  the  plaintiff,  and  the  other 
persons  it  ridiculed,  and  this  Lord  EUenborough  ruled  was 
not  sufficient  evidence  of  publication  to  support  the  action, 
and  the  plaintiff  was  non-suited. 

It  does  not  appear  from  this  statement  of  the  facts  that 
the  plaintiff  had  sent  the  witness  to  request  liberty  to  see  the 
caricature.  Mr,  Odgers,  however,  in  his  work  on  Libel  and 
Slander  (5th  ed.,  179),  states  as  the  facts  of  the  case  that 
the  plaintiff  hearing  that  defendant  had  in  his  possession  a 
copy  of  a  libellous  caricature  of  the  plaintiff  sent  an  agent 
who  asked  to  see  the  picture,  and  the  defendant  shewed  it  to 
him. 

In  stating  that  the  person  to  whom  the  caricature  was 
shewn  was  sent  to  request  that  it  should  be  shewn,  Mr. 
Odgers  is,  I  think,  in  error,  and  in  this  view  I  am  supported 
by  the  report  of  the  case  and  by  what  appeared  in  the  earlier 
editions  of  Mr.  Starkie^s  treatise,  where  attention  is 
called  to  the  fact  that  "  there  was  no  evidence  to  shew  that 
the  plaintiff  was  in  privity  with  the  witness ''  (2nd  ed.,  vol. 
2\  p.  87,  note  i.  in  the  same  edition,  vol.  1,  p.  456,  the  facts 
of  the  cape  are  stated  as  they  appear  in  the  report  in  3  Camp.) 
See  also  3rd  ed.,  p.  381,  and  note  i.  on  p.  514,  4th  ed.  (Folk- 
ard),  p.  374,  note  5,  p.  524,  note  (n),  5th  ed.  (Folkard),  p. 
409,  not  f.,  p.  441,  note  k.,  6th  ed.  (Folkard),  p.  409,  note 
f.,  and  p.  441. 

In  the  last  edition  of  Folkard  (7th  ed.).  Smith  v.  Wood 
is  referred  to  on  pp.  166  and  263.  In  this  edition  the  mat- 
ter has  been  rearranged,  and  the  reference  on  p.  166  appears 
in  ch.  11,  which  deals  with  communications  in  discharge  of 
duty,  and  the  statement  in  the  text  is  that  "  where  the  pub- 
lication of  the  defamatory  matter  was  procured  by  the  con- 
trivance of  the  plaintiff  with  a  view  to  the  foundation  of  an 
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action  against  the  defendant  the  communication  may  be 
privileged  on^the  grotincL  that  the  plaintiff  himself  was  the 
voluntary  author  of  the  mischief  complained  of/'  and  Smith 
V.  Wood,  Weatherston  v.  Hawkins  (1786),  1  T.  R.  110,  and 
Warr  v.  Jelly  (1834),  6  C.  &  P.  497,  are  referred  to  as  the 
authority  for  the  statement. 

The  dictum  of  Lord  Alvanley,  C.J.,  in  King  v  Waring, 
and  what  was  said  by  him  in  Rogers  v.  Clifton  (1803),  3  B. 
&  P.  587,  at  p.  592,  are  also  referred  to  for  the-  statement 
that  "Where  a  plaintiff  knowing  the  character  which  his 
master  will  give,  procures  it  to  be  given  for  the  sake  of 
founding  an  action  upon  it  he  will  not  be  allowed  to  recover/* 

The  reference  on  p.  263  is  merely  a  statement  of  the  facts 
of  Smith  V.  Wood,  and  of  the  ruling  of  Lord  EUenborough, 
C.J.,  as  reported  in  3  Gamp. 

It  would  appear,  therefore,  that  the  first  ground  of  appeal 
has  no  judicial  decision,  except  the  dictum  of  Lord  Alvanley, 
C.  J.,  in  King  v.  Waring  to  support  it. 

Mr.  Odgers  points  out,  p.  180,  that  "  In  many  of  the 
olders  cases  the  Judges  say  ^  There  is  no  sufiicient  publica- 
tion to  support  the  action,"  when  they  mean  in  modern  par- 
lance, that  "  the  publication  was  privileged  by  reason  of  the 
occasion,''  and  this  may  have  been  what  was  meant  by  Lord 
Alvanley,  C.J.,  as  I  think  appears  from  what  was  said  by  him 
in  Rogers  v.  Clifton,  at  p.  592.  That  was  an  action  by  a 
servant  against  his  former  master  for  an  alleged  libel  con- 
tained in  a  letter  written  by  the  master  to  a  Mr.  Hand  to 
whom  the  plaintiff  had  applied  for  a  place,  and  Lord. Alvan- 
ley speaking  of  this  said,  '^  It  is  material  also  to  observe  that 
when  the  plaintiff  in  this  case  applied  to  Mr.  Hand  for  his 
place  and  referred  him  to  the  defendant,  he  did  not  tell  him 
that  the  defendant  would  give  him  a  good  character;  had  he 
done  so  I  should  have  suspected  that  he  wished  to  lay  a  trap 
for  the  defendant  and  procure  evidence  to  support  this  action ; 
in  such  a  case  I  should  hold  a  party  not  at  liberty  to  ascribe 
the  character  given  by  his  master  to  malice  when  he  had 
only  drawn  from  him  that  which  he    had  a  right  to  expect." 

However,  this  may  be,  in  the  comparatively  recent  case  of 
the  Duke  of  Brunswick  v.  Harmer  (1849),  14  Q.  B.  185,  a 
different  view  was  taken  by  the  Court  of  Queen's  Bench. 
The  action  was  for  libel  published  in  a  newspaper  more 
than  seventeen  years  before  action ;  the  statute  of  limitations 
was  pleaded,  and  it  was  held  that  it  was  negatived  by  proof 
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that  a  single  copy  had  been  purchased  from  the  defendant 
for  the  plaintiff  by  his  agent  within  six  years. 

The  libel  was  originally  published  in  1830,  two  copies  of 
the  newspaper  were  produced  at  the  trial,  one  copy  had  been 
obtained  from  the  British  Museum,  and  the  other  had  been 
purchased  before  the  commencement  of  the  action  in  1848, 
at  the  newspaper  oflSce  of  the  defendant  by  a  witness  who  on 
cross-examination  stated  that  he  had  been  sent  by  the  plain- 
tiff to  make  the  purchase  and  had  handed  the  paper  when 
purchased  to  the  plaintiff. 

It  was  contended  by  the  defendant  that  this  latter -was 
not  such  a  publication  as  would  support  the  issue.  The  pre- 
siding Judge  overruled  the  objection. 

On  a  motion  for  a  new  trial  the  objection  w^s  renewed, 
aud  it  was  argued  by  counsel  for  the  defendant  that  tlie 
publication  proved  was  in  law  a  publication  to  the  plaintiff 
himself,  and  that  it  could  not  be  the  foundation  of  a  civil 
action. 

Coleridge,  J.,  in  delivering  the  judgment  of  the  Court, 
after  referring  to  the  facts  and  the  contention  of  the  defend- 
ant's counsel,  said  ^^  and  in  some  sense  it  is  true  that  it  was 
a  sale  and  delivery  to  the  plaintiff;  but  we  think  it  was  also 
a  publication  to  the  agent  .  .  .  The  defendant,  who,  on 
the  application  of  a  stranger,  delivers  to  him  the  writing 
which  libels  a  third  person,  publishes  the  libellous  matter  to 
him,  though  he  may  have  been  sent  for  the  purpose  of  pro- 
curing the  work  by  that  third  person  .  .  .  The  act  is 
complete  by  the  delivery;  and  its  legal  character  is  not  al- 
tered, either  by  the  plaintiff^s  procurement,  or  by  the  sub- 
sequent handing  over  of  the  writing  to  liim.  Of  course  that 
this  publication  was  by  the  procurement  of  the  plaintiff  iji 
not  material  to  the  question  we  are  now  considering." 

In  the  view  of  Mr.  Odgers,  pp.  179-180,  tliis  case,  so  far 
as  the  question  of  publication  merely  is  concerned,  overrules 
King  v.  Waring  and  Stnith  v.  Wood,  and  Sir  Frederick  Pol- 
lock's note  to  Smith  v.  Wood  (14  R.  R.  752),  is  that  I-ord 
Ellenborough's  ruling  "  does  not  seem  consistent  with  the 
Duke  of  Brunswick  v.  Hamier," 

Neither  King  v.  Waring  nor  Smith  v.  Wood,  was  cited  or 
referred  to  in  the  Dide  of  Brunswick  v.  Harmer;  the  former 
probably  for  the  reason  suggested  by  Mr.  Odgers,  tliat  it 
related  only  to  the  question  of  privilege,  and  the  latter  for 
the  same  reason  if  the  facts  of  it  were  as  stated  by  Mr. 
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Odgers,  or  for  the  reason  that  it  had  no  application  if  the 
facts  were  as  stated  in  the  repoft  in  3  Camp. 

The  question  has  been  discussed  and  passed  upon  in  many 
cases  in  the  United  States,  and  among  them  in  Gordon  v. 
Spencer  (1829),  2  Blackf.  (Indiana),  286,  288;  Yeates  v. 
Eeed  (1838),  4  Blackf.  462,  465;  Jones  v.  Chapman  (1839), 
5  Blackf.  88  iHaynas  v.  Leland  (1848),  29  Maine  233-4,  243; 
Sutton  V.  Smith  (1853),  13  Missouri,  120,  123-4;  Nott  v. 
Stoddard  (1865),  38  Vermont  25,  31;  Heller  v.  Howard 
(1882),  11  Illinois  App.  554;  White  v.  Newcombe  (1898), 
25  N.  Y.  App.  D.  397,  401;  O'Donell  v.  Nee  (1898),  86 
Fed.  Rep.  96;  Badnead  v.  Delaney  (1899),  102  Tenn.  289, 
294-5;  and  Shinglemeyer  v.  Wright  (1900),  124  Mich.  230, 
240.  See  also  Cyc.  vol.  25,  pp.  370-1.  In  most  of  these 
cases  the  supposed  ruling  of  Lord  EUenborough,  C.J.,  in 
Smith  y.  Wood,  and  the  opinion  expressed  by  Lord  Alvan- 
ley,  C.J.,  m  King  v.  Waring  were  recognized  as  correct 
statements  of  the  law  and  followed.  * 

Upon  the  whole  we  are  of  opinion  that  we  should  follow 
the  DuJce  of  Brunswick  v.  Harmer,  and  following  it  hold 
tliat  there  was  evidence  for  the  jury  of  publication,  and 
that  the  first  objection,  therefore,  fails. 

The  second  ground  of  appeal  also  fails ;  there  was  Evidence 
which  the  jury  believed  that  there  was  no  truth  in  the  state- 
merfts  made  by  the  defendant,  and  there  was  ample  evidence, 
out  of  the  appellant^s  own  mouth  on  his  examination  for 
discovery,  that  he  knew  they  were  untrue  or  that  he  ma3e 
them  recklessly  not  caring  whether  they  were  true  or  false; 
and  there  was  evidence  from  which  malice  might  be  inferred, 
in  the  bad  feeling  which  had  existed  on  the  part  of  the  ap- 
pellant towards  the  respondent,  and  his  statements  to  the 
respondent's  book-keeper  and  stenographer,  Alice  Miller. 

The  damages  are  substantial,  but  in  view  of  the  appel- 
lant's conduct  throughout  and  his  not  having  gone  into  the 
box  to  testify  on  his  own  behalf,  we  cannot  say  that  they  are 
60  excessive  as  to  warrant  the  Court  in  setting  aside  the 
verdict. 

The  appeal  is  dismissed  with  costs. 

Hon.  Mr.  Justice  Teetzel  and  Hon.  Mr.  Justicb 
Kelly: — ^We  agree. 
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court  of  apfeal. 

April  15th,  1912. 
Re  mountain  WILL. 

3  O.  W.  N.  1011 ;        O.  L.  R. 

Will  —  Construction  —  Trusts — Charitable — Creation  of  Bishopric — 
Contingency — //  Happens — Valid  Transfer  to  Another  Charii§ — 
After  25  Years — Rule  against  Perpetuities — Effect  of  WiU. 

Testator  left  an  estate  of  $99,000,  of  which  $44,000  was  in  real 
estate  and  Hudson  Bay  Co.  shares.  This  latter  sum  was  left  in  trust 
to  supply  an  income-  for  a  Bishop  of  Cornwall,  or  if  such  a  Bishop 
was  not  elected  within  25  years  after  the  testator's  death,  the  money 
was  to  go  to  the  University  of  Bishop's .  College,  at  Lennoxville,  for 
the  endowment  of  a  Professorship  of  Natural  Science. 

Boyd,  C,  held,  17  O.  W.  R.  448,  2  O.  W.  N,  246,  that  there 
was  an  immediate  gift  for  charitable  uses  delayed  as  to  the  actual 
conveyance  till  the  secured  debts  were  paid,  and,  therefore,  vested  at 
the  death  and  effective  in  law,  though  the  particular  application  of 
the  gift  might  be  in  suspense  for  25  years,  or  might  never  take  effect 
at  all,  in  which  contingency  there  was  a  valid  transfer  to  another 
charity  at  the  end  of  25  years:  That  the  will  did  not  offend  against 
the  rule  concerning  perpetuities. 

CoTTBT  OF  Appeal  varied  above  judgment  by  declaring  that  if 
the  executors  were  obliged  to  pay  debts  secured  on  the  executor's  real 
or  personal  estate  otherwise  than  out  of  the  income  the  amount  so 
paid  should  be  restored  to  the  estate  out  of  subsequent  accumulated 
income,  otherwise  above  judgment  affirmed. 

An  appeal  by  certain  of  the  next  of  kin  of  the  testator, 
the  late  Bev.  Jacob  J.  S.  Mountain,  from  a  judgment  of 
Hon.  Sir  John  Boyd,  C,  17  0.  W.  E.  448,  2  0.  W.  N.  246, 

The  appeal  to  Court  of  Appeal  was  heard' by  Hon.  Sir 
Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclarkn,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

J.  A.  Macintosh,  for  the  appellants. 

Glyn  Osier,  for  others  next  of  kin,  in  the  same  interest 
as  the  appellants. 

Travers  Lewis,  K.C.,  and  J.  W.  Bain,  K.C.,  for  the 
Synod  of  the  Anglican  Diocese  of  Ottawa. 

D.  C.  Ross,  for  Bishop's  College,  Lennoxville,  Que. 
B.  Smith,  K.C.,  for  the  executors. 

Hon.  Sir  Charles  Moss,  C.J.O. : — This  is  an  appeal 
by  certain  of  the  next  of  kin  of  the  testator  the  Rev.  Jacob 
Jehoshaphat  Salter  Mountain,  D.D.,  from  the  judgment 
pronounced  by  the  Chancellor  of  Ontario  upon  two  of  several 
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questions  raised  by  the  executors  and  executrix  of  the  will 
under  C.  E.  938,  as  enacted  by  C.  E.  1269.  The  questions 
were  whether  if  the  executors  were  obliged  to  pay  debts  or  any 
part  of  debts  secured  on  the  testator's  real  or  personal  estc^te 
otherwise  than  out  of  income  the  amount  so  paid  should  be 
restored  to  the  estate  out  of  subsequently  accumulated  income^ 
and  whether  or  not  the  devise  and  bequest  contained  in  the 
will  to  the  Synod  of  the  Diocese  of  Ottawa  is  void  as  .offending 
the  rule  against  perpetuities. 

The  learned  Chancellor  determined  both  these  questions 
adversely  to  the  contention  of  the  appellants  who  are  sup- 
ported in  the  appeal  by  others  in  the  same  interest.  Other 
questions  were  discussed  by  Counsel  foi*  the  Synod  of  the 
Diocese  of  Otawa  during  the  argument,  but  if  they  are  at 
all  proper  to  be  disposed  of  upon  a  proceeding  of  this  kind 
they  seem  not  to  be  ripe  for  determination  at  present. 

The  main  question  is,  of  course,  whether  the  devises  and 
bequests  to  the  Synod  are  void  under  the  rule  against  per- 
petuities. 

The  will  which  with  three  codicils  deals  with  and  pur- 
ports to  fully  dispose  of  the  testator's  estate  is  a  very  long 
and  intricate  instrument  containing  many  complicated  and 
involved  provisions  and  directions  due  to  some  extent  no 
doubt  to  the  testator's  evident  fondness  for  and  tendency  to 
minute  detail  and  his  desire  to  leave  nothing  unprovided 
for  in  the  final  disposition  of  his  estate.  And  it  is  apparent 
that  he  must  have  felt  satisfied  that  he  had  effectivehr  dis- 
posed  of  all  he  possessed  for  there  is  no  residuary  clause. 

His  whole  estate,  real  and  personal,  is  said  to  be  of  the 
value  of  about  $99,000.  There  were  debts  which  he  appears 
to  have  divided  into  two  classes,  and  which  it  was  his  desire 
should  be  treated  differently  or  at  least-regarded  in  a  different 
way  by  his  executors  in  the  administration  of  his  estate  (a) 
ordinary  current  debts  which  he  calls  his  ^'just  debts,"  and 
(b)  debts  secured  by  him  on  lands  or  personalty  among 
which  he  seems  to  have  included  a  liability  of  $5,000  to  the 
University  at  Windsor,  N.S.,  for  which  he  says  he  gave  his 
*'  note  of  hand." 

He  desired  the  first  class  together  with  his  funeral  ex- 
penses to  be.  paid  as  soon  after  his  death  as  possible — ^his  in- 
tention with  regard  to  the  other  class  was  to  postpone  pay- 
ment so  far  as  to  enable  them  to  be  paid  off  from  the  income 
of  his  estate.    He  could  not,  of  course  control  the  action  of 
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the  creditors  in  case  they  were  not  willing  to  wait  after  their 
claims  became  payable.  Beyond  this  he  gives  no  specific 
directions  to  his  executors  with  regard  to  the  pajrment  of 
these  debts  except  what  is  to  be  gathered  by  inference  from 
the  19th  paragraph  of  the  will,  and  the  direction  in  the  first 
codicil  as  to  the  payment  by  the  executors  of  the  $5,000  to 
the  Alumni  Association  of  King's  College  instead  of  directly 
to  the  University  of  Windsor.  This  latter  direction  is  quite 
consistent  with  the  payment  of  the  amount  in  one  sum  out  of 
the  general  estate  instead  of  out  of  income.  By  the  11th 
paragraph  of  the  will  the  testator  gives  directions  for  the 
conveyance  of  the  properties  there  mentioned  and  the  pro- 
ceeds of  any  that'  may  have  been  sold  to  the  Synod  of  the 
Diocese  of  Ottawa  to  be  held  by  it  in  trust  for  the  endowment 
of  the  Bishopric  of  Cornwall,  only  delayed,  if  at  all,  by  virtue 
of  what  is  provided  in  the  19th  paragraph  of  the  will.  But 
I  do  not  think  that  these  provisions  were  intended  to  affect  or 
do  affect  the  vesting  in  the  Synod  of  Ottawa  of  an  immediate 
estate  or  interest  for  the  purposes  designated  in  the  11th 
paragraph.  The  two  paragraphs  must  be  read  together,  and 
80  read  they  are  found  to  contain  as  the  learned  Chancellor 
expresses  it  '*  an  immediate  gift  for  charitable  uses  delayed 
as  to  the  actual  conveyance  till  the  secured  debts  are  paid, 
and,  therefore,  vested  at  his  (the  testator's)  death.'* 

Here  the  gift  to  the  Synod  for  the  charitable  purposes  ex- 
pressed is  not  conditional  upon  the  payment  of  the  debts  out 
of  the  income.  The  gift  takes  immediate  effect  whichever 
way  the  debts  may  be  paid.  In  the  recent  case  of  Re  Bewick 
Ryle  v.  Ryle  (1911),  1  Ch.  116,  much  relied  upon  by  the 
appellants,  there  was  no  gift  to  the  children  living,  and  the 
issue  of  any  that  might  have  died  or  any  vesting  in  them  of 
any  beneficial  interest  until  all  the  testator's  real  estate 
should  be  clear  of  all  charges  thereon,  a  wholly  uncertain 
event,  which  might  operate  to  postpone  the  period  of  vesting 
beyond  that  prescribed  by  the  rule  against  perpetuities.  I 
agree  with  the  construction  which  the  learned  Chancellor  has 
placed  upon  this  will  as  regards  this  branch  of  the  case. 

As  to  the  application  of  income  to  the  exoneration  of  tTie 
general  estate  to  the  extent  if  any  to  which  it  may  be  called 
upon  to  answer  the  secured  debts  I  am  with  deference  un- 
able to  perceive  any  reason  why  that  should  not  be  the  case. 
It  is  very  apparent  that  while  the  testator  was  anxious  if 
possible  to  free  the  incumbered  estates  by  the  application  of 
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income  he  had  no  intention  that  tbey  should  be  freed  at  the 
expense  of  the  general  estate,  and  I  think  the  judgment 
should  be  varied  in  this  respect.  We  were  asked  by  counsel 
for  the  Synod,  to  pronounce  upon  a  number  of  other  points. 
One  was  with  regard  to  a  further  declaration  as  to  condi- 
tions which'  he  submitted  were  in  restraint  of  sale  of  the 
testator's  Cornwall  property  and  Hudson  Bay  shares.  This 
may  or  may  not  depend  upon  circumstances,  and  could  only 
properly  arise  in  administration  proceedings.  So  with  re- 
gard to  the  alleged  obligation  of  the  testator's  widow  to 
elect  between  the  gifts  to  her  of  a  life  estate  in  the  testator's 
Cornwall  house  and  one  in  the  Isle  of  Wight.  The  faots  are 
not  sufficiently  developed  to  enable  any  proper  conclusion 
to  be  arrived  at  on  this  question.  Then  as  to  the  claim  that 
the  Synod  should  be  paid  its  costs  a^^  between  solicitor  aijd 
client,  the  rule  does  not  extend  in  general  beyond  the  apply- 
ing trustee  or  executor  and  we  could  not  interfere  with  the 
order  as  it  now  stands  in  this  respect. 

Except  as  indicated  I  would  affirm  the  judgment  appealed 
from  the  directions  of  which  appear  quite  sufficient  to  en- 
able all  fRe' matters  dealt  with  by  the  learned  Chancellor  to 
be  properly  worked  out. 

As  to  costs  the  appellants  have  failed  as  to  the  sub- 
stantial part  of  their  appeal,  and  should  pay  the  costs  of  the 
respondents  who  are  adverse  in  interest  to  fhfem.  The  ex- 
ecutors' costs  as  between  solicitor  and  client  may  be  paid 
out  of  the  estate. 

Hon.  Mr.  Justice  Garrow  and  Hon.  Mr.  Justice  Mac- 
LAREN,  agreed. 

Hon.  Mr.  Justice  Meredith: — This  matter  seems  to 
me  to  be  within  quite  a  narrow  compass;  and  easy  to  be  de- 
termined if  approached  in  the  right  way. 

Our  duty  is  not  to  endeavour  to  wreck  this  will  upon  the 
shoals  of  technicality,  or  upon  any  rock  of  inexorable  rule  of 
law,  but  rather  to  guide  it  through  such  obstacles,  and  to 
give  effect  to  the  testator's  intentions,  expressed  in  it,  if,  by 
any  lawful  means,  that  can  be  done,  and,  for  that  purpose, 
to  take  a  comprehensive  view  of  the  will,  not  to  search  for 
and  stumble  at,  minute  seeming  contradictions  or  uncertain- 
ties ;  and  that  duty  can,  I  think,  be  accomplished  without  any 
sort  of  serious  difficulty. 
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I  am  unable  to  perceive  ftny  substantial  reason  why  the 
gift  to  the  Synod  may  not  be  considered  a  vested  gift,  to 
which  the  rule  against  perpetuities  cannot  be  applied;  and 
once  vested  the  estate  may  last  indefinitely, without  offending 
the  rule;  and  the  gift  being  a  gift  to  a  charity,  and  the  gift 
over  to  another  charity,  the  gift  over  is  also  good,  as  the 
rule  is  not  applied  to  such  a  case;  see  In  re  SyJces,  [1903]  3 
Ch.  325.  In  this  respect  this  matter  comes  within  the  author- 
ity of  Chamberlain  v.  Bartlett,  8  Ch.  App.  206,  and  not 
within  that  of  In  re  Stratheden,  [1894]  3  Ch.  264,  in  which 
the  gift  was  made  upon  a  condition  that  might  never  happen ; 
in  this  case  the  gift  was  vested,  but  to  be  divested  in  a 
certain  event.  The  intention  was  not  to  give  only  in  the 
event  of  the  creation  of  the  new  see;  that  would  be  to  frus- 
trate, rather  than  to  further,  the  testator's  object,  an  object 
which  was  dear  to  his  heart.  He  knew  that  that  could  hardly 
be  accomplished  without  the  means  which  he  was  providing, 
and  possibly  might  not  be  even  with  them;  and  so  the 
means  were  given  presently,  but  to  be  withdrawn  if  the  Bish- 
opric were  not  an  accomplished  fact  within  the  25  years. 
The  parenthetical  restriction,  contained  in  the  12tii  item  of 
the  will,  Jnay,  I  think,  be  considered  an  attempt  to  restrain 
alienation ;  whether  valid  or  not  is  inmaterial  upon  this  the 
main  question  in  the  case. 

The  provision  for  the  payment  of  debts  out  of  the  in- 
come does  not  aid  the  appellants  in  this  respect,  xior  would 
if  it  delayed  the  beneficiaries,  having  the  benefit  of  the  gifts 
to  them,  beyond  the  perpetuities'  period;  for  a  trustee  in 
such  a  case  holds  dn  trust  for  the  beneficiary,  subject  to  the 
payment  of  the  debts :  Bacon  v.  Proctor,        T.  &  R.  31. 

If  creditors  will  not  wait,  or  if  the  beneficiaries  ar©  will- 
ing to  pay  oflf  all  charges  against  their  properties,  I  cannot 
understand  why  the  simple  method  adopted  in  the  case  of 
Bacon  v.  Proctor  should  not  be  followed;  or,  in  any  case, 
why  the  money  to  pay  off  pressing  creditors  may  not  be 
raised  upon  the  estate  in  such  a  manner  as  will  put 
the  new  creditors  in  precisely  the  same  position  as  the 
old  creditors,  and  so  leave  this  matter,  substantially,  pre- 
cisely as  the  testator  left  it  by  his  will;  and,  I  think,  this 
should  be  done.  But  whatever  course  may  be  adopted  the 
burden  ought  to  be  made  to  fall,  in  all  respects,  just  as  it 
would  under  the  will,  if  possible,  and  if  not  possible  in  all 
respects,  then  as  nearly  so  as  possible. 
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Questions  of  restraint  on  alienation  do  not  seem  to  ine 
to  be  proper  subjects  of  an  application  such  as  this.  An  ex- 
pression of  opinion  upon  such  an  application  would  be  of  no 
useful  binding  eflEect;  upon  proceedings  between  vendor  and 
purchaser^  such  a  question  would  properly  arise^  and  a  judicial 
opinion  be  eflfectual.  An  opinion  now  expressed  would  be 
especially  out  of  place,  in  my  opinion,  in  regard  to  the  land 
in  the  Isle  of  Wight:  I,  therefore,  refrain  from  expressing 
any  opinion  upon  these  questions. 

The  question  whether  the  widow  is  entitled  to  Pinehurst 
House,  as  well  as  to  the  bungalow,  depends  entirely  upon  the 
question  of  fact  whether  at  the  time  of  the  testator's  death 
Pinehurst  House  wg-s  his,  and  was  also  the  home  of  his  wife 
and  himself.  Each  gift  is  for  life;  there  is  no  restriction 
upon  that  of  the  bungalow,  but  in  regard  to  Pinehurst  House 
his  will  is :  "  She  shall  also  have  the  use,  rent  free,  during 
the  time  of  her  natural  life,  of  this  ^Pinehurst  House,  furn- 
ished, or  of  whichever  house  of  mine  may  be  our  home  at  the 
time  of  my  decease.''  So  that,  though  the  widow  certainly 
takes  the  bungalow,  she  loses  Pinehurst  House,  if  at  the 
time  of  the  testator's  death  the  bungalow  were  *^our  home,'' 
for  it  was  unquestionably  a  *'  house  of  mine."  In  the  codicil 
of  the  29th  May,  1909,  the  last  codicil,  the  testator  refers 
to  his  property  in  the  Isle  of  Wight  as  his  "temporary 
residence." 

There  is  no  sufficient  ground  upon  which  the  disposition 
of  the  costs  of  the  application  can  be  disturbed;  but  the 
appellants  ought  to  pay  the  general  costs  of  this  appeal,  the 
substantial  question  being  the  validity  of  the  gifts  to  the 
charities. 


court  of  appeal. 

Apbil  15th,  1912. 
UNION  BANK  v.  CBATE. 

3  O.  W.  N.  1018. 

Huihand  and  Wife—LiahUity  of  Wife  a»  Surety— Findings  of  Referee 
— Necessity  for  Independent  Advice  —  Knowledge  of  Circum- 
stances— Absence  of  Fraud  and  Misrepresentation — Power  of  Wife 
to  Make  a  Valid  Mortgage, 

«,  JP^J?*^  ®^  Appeal  affirmed  judgment  of  Divisional  CJourt,  19  O. 
W.  B.  299;  2  O.  W.  N.  1147. 
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An  appeal  by  the  defendants  from  a  judgment  of  Divi- 
sional Court,  19  0.  W,  B.  299;  2  0.  W.  N.  1147. 

The  appeal  to  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Latchford. 

F.  E.  Hodgins,  K.C.,  and  C.  M.  Garvey,  for  the  defend- 
ants, appellants. 

J.  A.  Hutcheson,  K.C.,  for  the  plaintifEs,  respondents. 

Hon.  Mr.  Justice  Maclaren: — ^The  defendants  have 
appealed  from  a  judgment  of  the  Divisional  Court  dismiss- 
ing their  appeal  from  the  report  of  th'e  County  Judge  at 
Brockville  on  a  reference  to  him  for  trial  of  certain  actions 
brought  by  the  bank  against  the  defendants  (husband  and 
wife)  based  upon  certain  notes  and  a  collateral  mortgage, 
and  upon  an  overdraft.' 

Before  proceeding  with  the  appeal  defendants'  counsel 
applied  to  this  Court  for  leave  to  adduce  further  evidence 
as  to  the  circumstances  under  which  the  wife  ha4  executed 
the  mortgage  in  question.  He  stated  that  this  evidence  had 
not  been  produced  before  the  County  Judge  as  her  counsel 
was  then  relying  upon  the  law  as  laid  down  by  the  Supreme 
Court  in  the  case  of  Stuart  v.  Bank  of  Mtyntreal,  41  S.  C.  R. 
616,  to  the  effect  that  the  wife  should  have  had  the  benefit 
of  independent  advice,  and  in  consequence  did  not  bring  out 
the  evidence  that  would  have  shewn  that  the  circumstances 
of  this  case  were  in  fact  similar  to  those  on  which  the  judg- 
ment of  the  Privy  Council  in  the  Stuart  Case,  C.  R.,  [1911] 
A.  C.  1,  was  based.  The  evidence  taken  before  the  Referee, 
however,  shews  clearly  that  the  facts  of  this  case  are  widely 
different  from  those  of  the  Stuart  Case.  The  moneys  bor- 
rowed from  the  bank  were  in  large  part  applied  to  the  build- 
ing of  a  large  number  of  houses  erected  for  the  female  de- 
fendant on  her  private  property.  She  herself  says  that  she 
was  kept  pretty  well  informed  in  the  office  as  to  the  indebted- 
ness, and  she  discussed  the  course  of  the  business  with  her 
husband.  She  appears  to  have  taken  a  more  than, usually 
active  part  in  looking  after  the  business,  on  account  of  the 
ill-health  of  her  husband,  during  a  portion  of  the  time  the 
account  was  current.  The  application  to  re-open  the  case 
and  adduce  further  evidence  may,  I  think,  be  fairly  described 
as  not  only  unusual  but  extraordinary.     The  circumstances 
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are  not  such  as  were  contemplated  by  the  rules,  and  no  pre- 
cedent was  cited  to  us  of  any  case  at  all  analogous  to  the 
present,  and  I  do  not  think  any  such  precedent  can  be  found. 
Not  even  a  shadow  of  a  case  has  been  made  out  for  a  re- 
opening. 

It  was  next  urged  that  the  action  on  the  mortgage  was 
premature,  inasmuch  as  some  of  the  notes  to  which  it  was 
collateral  were  current  and  had  not  matured  when  the  writ 
in  the  mortgage  action  was  issued  on  the  12th  of  February, 
1908.  The  mortgage  was  dated  the  13th  of  July,  1906,  and 
set  out  that  the  defendants  were  indebted  to  the  bank  in  the 
sum  of  $31,674.70  on  certain  notes,  and  $3,778.76  of  an  over- 
draft, and  that  the  mortgage  was  taken  as  collateral  security 
for  the  payment  oJE  the  said  notes  or  of  those  that  might  be 
accepted  in  renewal  of  or  in  substitution  for  them.  It  was 
made  payable  in  one  year  from  its  date  with  interest  at  the 
rate  of  seven  per  cent,  payable  every  three  months  in  advance. 

I  am  of  opinion  that  this  objection  ought  not  to  be  al- 
lowed to  prevail.  The  defendants  executed  this  mortgage 
under  seal  promising  to  pay  the  amount  on  a  day  named,  and 
such  payment  was  seven  months  overdue  when  the  writ  was 
issued.  ^  At  "that  time  at  least,  two  of  the  notes  amounting 
in  the  aggregate  to  $11,620.75,  had  been  dishonoured  'and 
were  still  unpaid.  Besides  this,  when  the  action  was  re- 
ferred to  the  County  Judge  to  take  the  accounts  between  the 
parties,  it  was  well  understood  between  them  that  the  whole 
accounts  were  to  be  taken.  When  the  parties  appeared  before 
the  Referee,  and  the  counsel  for  the  bank  had  stated  the  wide 
scope  of  the  reference,  the  counsel  for  the  defendants  stated 
that  he  went  a  step  further,  and  liis  understanding  was  that 
not  only  all  matters  arising  in  the  actions,  but  that  if  any- 
thing else  cropped  up,  any  outstanding  differences  between 
the  parties,  it  might  be  included  in  the  reference  so  that  the 
reference  might  be  a  final  adjustment  of  the  dealings  of  the 
defendants  with  the  bank.  This  was  acquiesced  in,  and  the 
parties  proceeded  with  the  reference  on  this  basis,  producing 
all  their  witnesses  and  documents.  So  that,  even  if  the  oV 
jection  ever  had  any  force,  it  was  formally  waived  and  the 
defendants  would  now  be  estopped  from  setting  it  up. 

As  to  the  merits  of  the  report,  a  perusal  of  the  evidence 
satisfies  me  that  the  learned  Beferee  allowed  the  defendants 
all  that  they  were  entitled  to,  and  that  the  latter  have  failed 
to  shew  error  in  the  report  in  this  respect.    The  accounts 
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are  very  much  confused  by  the  fictitious  entries  made  in  the 
books  of  the  bank  by  the  then  manager  with  the  knowledge 
and  connivance  of  the  male  defendant  to  impose  upon  the 
inspectors  of  the  bank  and  to  keep  his  superior  ofiScers  in 
ignorance  of  the  real  condition  of  the  defendants^  account. 
The  defendants'  counsel,  however,  has  failed  to  shew  that 
they  were  entitled  to  any  greater  reduction  than  that  made 
by  the  Referee,  and  the  present  appeal  from  the  judgment  of 
the  Divisional  Court  which  dismissed  their  appeal  from  the 
report  of  the  Referee  should  be  dismissed  with  costs. 

Hon.  Mr.  Justice  Qarrow  : — I  agree. 

Hon.  Mr.  Justice  Meredith: — There  is  nothing  sub- 
stantial in  this  appeal.  The  facts  of  the  case  were  carefully 
elicited  by  the  local  Referee,  a  learned  Judge  of  a  County 
Court,  and  were  carefully  considered  by  him;  upon  an  ap- 
peal from  a  single  Judge,  to  a  Divisional  Court— after  the 
dismissal  of  an  appeal  from  the  Referee  to  the  single  Judge 
— ^the  facts  were  again  fully  considered  and  the  Referee's 
findings  unhesitatingly  affirmed;  so  that  in  so  far  as  there 
has  been  any  controversy  as  to  such  facts  it  can  hardly  be 
expected  that  can  be  a  reversal  of  such  findings. 

But  if  the  case  were  being  dealt  with  now  for  the  first 
time,  upon  the  evidence  which  has  been  adduced  in  it,  there 
would  be  no  difficulty  in  coming  to  the  same  conclusions  as 
those  reached  by  the  Referee.  The  appellant  seeks  relief  as 
an  innocent  person  imposed  upon  and  seeking  to  save  her 
separate  property  from  the  rapacity  of  wealthy  creditors  of 
her  mere  husband;  but  that  position  is  greatly  handicapped 
by  the  incontrovertible  facts  that  that  property  was  built 
up  out  of  the  moneys  of  these  creditors,  which,  they  are  in 
this  action,  seeking  to  recover  moneys  borrowed  from  them 
for  that  purpose;  and  that  the  appellant  was  not  only  ac- 
quainted with  business  affairs  sufficiently  to  see  that  the 
hardship  would  not  be  on  her  in  any  case,  but  would  be  upon 
those  through  whose  money  she  has  benefited  so  much  if  they 
should  have  no  right  to  look  to  the  fruits  of  it  for  compensa- 
tion: as  well  as  to  have  known  a  good  deal  about  her  hus- 
band's business  affairs,  perhaps  as  much  as  he  did  himself, 
which  was  not  unnatural  in  any  case  and  certainly  not  in 
this  case  in  which  that  business  seems  to  have  consisted 
largely  of  borrowing  money  from  the  respondents  and  build- 
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ing  upon  and  looking  after  the  mortgaged    property    in 
question. 

The  Referee  would  not,  as  I  find,  upon  the  evidence  ad- 
duced before  him,  have  been  justified  in  coming  to  a  con- 
clusion that  the  mortgage  in  question  is  invalid  by  reason  of 
fraud  of  any  character.  And  I  cannot  think  that  it  would 
be  proper,  at  this  stage  of  the  case,  to  permit  the  appellant 
to  adduce  further  evidence  on  that  branch  of  the  case; 
nothing  like  a  case  for  granting  such  an  indulgence  has  been 
made  out;  and  the  incontrovertible  facts  are  so  much  against 
such  a  defence  that,  as- 1  think,  it  would  be  but  a  waste  of 
time  for  the  appellant  to  again  enter  upon  such  a  forlorn 
hope.  X 

It  is  quite  too  late  to  give  effect  now  to  the  contention 
that  the  action  is  premature;  if  it  were,  there  should  not 
have  been  a  reference  such  as  was  made  at  the  trial.  If  in 
truth  the  reference  were  made  against  the  appellant^s  will, 
she  should  have  appealed  against  the  order  directing;  but 
instead  of  doing  that,  the  parties  have  fully  fought  the  case 
out  on  the  merits,  and  none  of  them  should  be  heard  now 
to  say  that  all  that  was  abortive.  Besides  this,  it  is  admitted 
that  one  or  two  of  the  promissory  notes  was  or  were  overdue 
when  the  writ  was  issued,  and  as  admitted,  that  the  action 
was  not  altogether  premature.  It  was  in  the  interests  of  all 
parties,  and  all  parties  desired,  that  the  real  question  between 
them — whether  the  mortgage  is  or  is  not  valid  against  the 
appellant — should  be  determined,  and  having  had  that  con- 
sidered now  before  four  tribunals,  the  judgments  must 
stand  or  fall  upon  the  merits. 

I  would  dismiss  the  appeal  in  all  respects. 
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court  of  appeal. 

April  15th,  1912. 

COUNTY  OF  WENTWORTH  v.  TOWNSHIP  OF 

FLAMBOEO. 

8  O.  JV.  N.  1024 ;        O.  L.  E. 

Boundary — Hightcay — Toionship  Line — Deviation  from  Line — Suhgti- 
tuted  Road — Plan — Dedication — By-law — Road  not  Ai%umed  by 
County^Evidence— Municipal  Act  (0.)  il90S},  M.  617,  622-624, 
641,  648. 

CouBT  OF  Appeal,  19  O.  W.  R.  445,  granted  defendant  leave  to 
appeal  from  judgment  of  Divisional  Court,  18  O.  W.  R.  938 ;  23  O. 
L.  R.  583;  2  O.  W.  N.  1003,  but  confined  the  appeal  to  one  point, 
namely,  whether  the  road  in  question  was  and  is  a  deviation  road. 

Held,  that  it  was  a  deviation  road.  Judgment  of  Divisional  Court 
affirmed  with  costs. 

An  appeal  by  the  defendant  from  a  judgment  of  Divi- 
sional Court,  18  0.  W.  H.  938;  23  0.  L.  B.  583;  2  0.  W.  N. 
1003,  i;ever8ing  the  judgment  of  Hon.  Mr.  Justice 
MiDDLETON,  at  the  trial,  who  dismiesed  the  action,  17  0. 
W.  R.  715;  2  0.  W.  N.  360. 

The  defendant  applied  for  leave  to  appeal  and  such  leave 
was  granted,  but  confined  to  one  point,  namely,  whether  the 
road  in  question  was  and  is  a  deviation  road.  See  19  0.  W. 
B.  445. 

The  appeal  to  Court  of  Appeal  was  heard  by  Hon.  Sir 
Chas.  Moss,  C.J.O.,  Hon.  Mr.  Justice  Garrow,  Hon. 
Mr.  Justice  Maclaren,  Hon.  Mr.  Justice  Meredith 
and  Hon.  Mr.  Justice  Magee. 

G.  Lynch-Staunton,  K.C.,  for  the  defendants,  appellants. 
J.  L.  Counsel!,  for  the  plaintiflEs,  respondents. 

Hon.  Mr,  Justice  Garrow: — The  defendants  objections 
to  an  affirmative  answer  to  this  question  seem  to  be:  (1)  as 
to  its  origin,  which  it  is  said  was  the  Carroll  plan,  and  (2) 
that  the  road  does  not  return  to  the  line  of  the  original 
boundary  line  road  allowance. 

These  objections  are  not  unlike  those  considered  by  this 
Court  in  Fitzroy  v.  Carhton,  9  0.  W.  B.  686.  There  is 
evidence  here,  slight  it  is  true,  that  before  the  registration 
of  the  Carroll  plan,  the  travelling  public  had  used  a  road  in 
the  nature  of  a  trespass  road  upon  or  near  the  line  of  the 


1912]    COUNTY  OF  WENTWORTH  v.  TP,  OF  FLAMBORO,  877 

road  afterwards  laid  out  upon  that  plan  just  as  in  the  FUz- 
roy  Case,  a  trespass  road  had  preceded  the  formal  action  of 
the  township  councils.  And  in  that  case,  as  in  this,  the  de- 
viation did  not  terminate  in  the  boundary  line  between  the 
two  townships  where  it  originated,  but  was  carried  across 
onother  township  boundary  and  thence  through  that  town- 
ship into  the  original  line.  TKe  question  there  arose  under 
ceo.  617,  sub-sees.  (1)  and  (2).  Here  it  arises  under  sec. 
622,  which  does  not  contain  the  condition  in  sec.  617,  that 
the  deviation  must  only  be  for  the  purpose  of  obtaining  a 
good  line  of  road.  But  notwithstanding  that  difference,  the 
question,  what  under  the  statute  is  a  deviation  road,  must, 
under  both  sections,  in  my  opinion,  be  practically  the  same. 
The  statute  gives  no  definition.  Its  object,  no  doubt,  was 
first  to  assist  the  public  in  obtaining  a  practical  highway  by 
enabling  serious  obstacles  in  the  true  line  to  be  passed  around, 
and  second,  to  make  the  general  provisions  as  to  mainten- 
ance, whereby  the  burden  is  fairly  apportioned,  apply.  The 
question  is  really  more  one  of  fact  than  of  law.  There  must 
have  been  a  sufficient  excuse  in  the  nature  of  the  ground  to 
justify  an  abandonment  of  the  original  line  of  road.  And 
\i  must  appear  that  the  deviation  was  intended  to  serve 
and  is  serving  the  public  need  which  would  have  been  served 
if  it  had  been  reasonably  possible  to  open  and  use  the  orig- 
inal allowance;  but  its  origin  and  history  are  of  less  conse- 
quence than  the  facts  existing  when  the  question  arises,  when 
the  main  enquiry  must  be,  is  the  road  now  a  public  highway, 
and  is  it  in  fact  serving  the  public  purposes  which  a  road 
upon  the  original  allowance  would  have  served?  Its  direc- 
tion and  its  nearness  to  the  original  line  are  of  course  not 
to  be  disregarded,  for  a  new  road  at  right  angles  could 
scarcely  be  called  a  deviation  within  the  meaning  of  the 
statute.  But,  while  the  general  trend  of  the  new  road  should 
be  in  the  direction  of  the  old,  it  is  not,  I  think,  imperatively 
necessary  that  the  former  should  actually  terminate  in  the 
latter.  The  statute  does  not  say  so,  nor,  in  my  opinion,  does 
reason,  so  long  as  by  means  of  some  other  public  road  the 
original  line  may  conveniently  be  reached. 

The  facts  here  seem  to  be  sufficient  to  justify  the  judg- 
ment of  the  Divisional  Court.  For  over  half  a  century  the 
public  in  passing  and  repassing  along  the  boundary  line 
road   so   far   at   it   was   opened   have   used   the   new   road 
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or  deviation^  to  reach  points  which  would  have  been 
reached  over  the  original  allowance  if  it  had  been  opened. 
And  that  that  was  the  intention  is  alao,  I  think,  established 
by  the  'circumstance  that  the  county  council,  before  con- 
veying the  original  allowance  to  Carroll,  required  a  report 
from  an  engineer,  which  was  furnished,  that  the  new  road 
was  sufficient  for  public  use.*  At  that  time,  township  bound- 
ary lines  were  under  the  jurisdiction  of  county  councils,  and 
if  the  new  road  was  not  intended  to  be  in  substitution  for 
the  old,  and,  therefore,  a  deviation  within  the  meaning  of 
the  statute,  the  matter  in  no  way  concerned  the  county 
council. 

I  would  dismiss  the  appeal  with  costs. 

Hon.  Sib  Chakles  Moss,  C.J.O.,  Hon.  Mr.  Justice 
Maclaren,  and  Hon.  Mr.  Justice  Maqee,  concurred. 

Hon.  Mb.  Justice  Meredith:  —  The  single  question 
raised  upon  this  appeal  is  whether,  for  the  purposes  of  main- 
tenance and  improvement,  that  part  of  the  public  road  in 
question  in  this  action  is  or  is  not  to  be  declared  part  of  the 
town-line  lying  between  the  townships  of  East  and  West 
Flamboro;  it  is  not  upon  the  original  allowance  for  that 
highway,  but,  for  the  plaintiffs  it  is  contended  that  it  is  a 
deviation  from  it  such  as  is  mentioned  in  the  various  muni- 
cipal enactments  and  in  respect  of  which  the  duty  of  main- 
tenance and  improvement  attaches  in  the  same  manner  as  if 
it  were  actually  upon  such  an  allowance  for  such  a  road. 

In  considering  such  a  question,  regard  must  be  had  to 
the  purposes  of  the  legislation  involved;  and  such  purposes 
seem  to  me  to  contain  the  controlling  influence  in  the  con- 
sideration of  this  case. 

The  purpose  of  the  legislation  was  to  provide  conven- 
ient roads  for  those  to  whom  the  Crown  granted  lands  adja- 
cent to  them,  as  well  as  for  all  others  who  might  lawfully 
and  in  such  a  case  as  this  the  statute-imposed  obligation  to 
open,  maintain  and  improve  town-lines,  including  all  such 
deviations  is  in  very  plain  words  put  upon  the  adjoining 
townships. 

So  that  it  was  the  duty  of  the  defendants,  jointly  with 
the  township  of  East  Flamboro,  to  open,  maintain  and  im- 
prove the  town-line  in  question;  but,  by  reason  of  natural 
obstructions  and  difficulty  in  the  way  of  such  a  work,  that 
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has  hitherto  been  quite  impracticable;  and  the  law  is  not 
unreasonable;  it  gives  power,  upon  certain  conditions,  to 
open  a  new  road  in  lieu  of  that  laid  down  in  making  the 
original  allowance  for  roads  and  to  close  it;  and  it  also  pro- 
vides for  deviations.  The  result  of  all  this  seems  to  me  to 
leave  the  defendants  in  this  predicament,  if  that  part  of  the 
road  in  question  has  not,  for  the  purpose  of  maintenance 
and  repair,  become  part  of  the  town-line,  the  defendants  are 
jointly  with  the  other  township  under  the  statute-imposed 
obligation,  to  open,  maintain  and  improve  it,  an  alternative 
which  they  would  no  doubt  gladly  flee  from,  even  though  in 
so  doing  they  ran  into  that  which  has  been  imposed  upon 
them  in  this  action. 

I  can  perceive  no  good  reason  why  that  part  of  the  rqad 
in  question  may  not  properly  be  deemed  part  of  the  town- 
line  for  the  purposes  of  maintenance  and  improvement;  it 
is  co-extensive  only  with  that  part  of  the  original  allowance 
which  is  impassable;  if  the  town-line  had  to  be  opened  it 
was  necessary  that  there  should  be  either  as  extensive  a  de- 
viation, or  the  expenditure  of  money  vastly  exceeding  the 
amount  requii:ed  in  making  such  a. deviation;  and,  whether 
that  is  essential  or  not,  this  deviation  leads  back  again  to 
the  original  allowance  although  its  main  purpose — ^a  way 
into  the  city  of  Hamilton — ^is  fulfilled  before  going  as  far  as 
that.  So,  too,  the  main  purpose  of  the  original  allowance 
for  road,  if  opened,  would  be  to  give  a  way  into  that  city. 

The  piece  of  road  in  question  answers  all  the  purposes 
of  a  deviation;  and  I  am  unable  to  perceive  anything  that 
materially  stands  in  the  way  of  that  view  of  the  case;  unless 
it  be  that  it  is  now  not  a  deviation,  but  actually  part  of  the 
line  by  reason  of  the  closing  of  it,  where  naturally  uiipass- 
able,  and  the  adoption  of  this  piece  in  lieu  of  it ;  an  alterna- 
tive which  would  not  be  helpful  to  the  defendants. 

The  trial  Judge  seems  to  me  to  have  taken  quite  too 
narrow  a  view  of  that  which  a  deviation  may  be.  I  wouW 
dismiss  the  appeal. 
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Hon.  Mr.  Justice  Middleton.  April  11th,  1912. 

Re  CONSTANTINEAU  &  JONES. 

3  O.  W.  N.  1030. 

Costs — Criminal  Proceedings — Tiixation  of  Costs  "by  Local  Registrar 
— Tariff  of  Costs  for  Civil  Cases — Right  of  Appeal  from  Taxation 
— Refusal  of  Registrar  to  Tax  Costs  of  Preliminary  Inquiry 
before  Magistrate  —  Mandatory  Order  —  Right  to  Costs — Con- 
struction of  Judgment  Awarding  Costs — Intention  of  Trial  Judge 
—Criminal  Code,  ss.  576,  689,  lOU,  1045,  1047, 

Middleton,  J.,  held,  that  there  is  no  appeal  to  a  High  Court 
Judge  from  a  taxation  of  costs  by  a  Local  Registrar  in  criminal  pro- 
ceedings. 

But  where  the  Local  Registrar  failed  to  discharge  his  function  at 
all  and  failed  to  make  any  allowance  for  costs  of  a  preliminary  en- 
quiry before  a  Magistrate,  ordered  to  be  so  allowed  by  the  trial  Judge. 

Held,  that  the  High  Court  has  jurisdiction  to  compel  the  officer 
to  exercise  his  function  by  a  mandatory  order,  directing  him  to  allow 
and  tax  said  costs. 

An  appeal  from  a  taxation  of  costs  by  the  local  Registrar 
at  UOrignal. 

An  information  was  laid  before  the  Police  Magistrate 
at  L'Orignal  for  the  publication  of  a  defamatory  libel,  who 
committed  the  accused  for  trial.  At  the  assizes  the  accused 
was  surrendered  by  his  bail,  but,  the  prosecutor  not  appear- 
ing, he  was  discharged. 

Hon.  Mr.  Justice  Latch  ford  made  an  order  for  the 
recovery  by  the  accused  (Jones)  from  the  prosecutop-  (Con- 
stantineau)  of  his  (JonesO  costs  occasioned  by  the  proceed- 
ings, the  same  to  be  taxed. 

The  Local  Registrar,  upon  taxation,  disallowed  entirely 
the  accused's  costs  of  the  proceedings  before  the  magistrate 
and  largely  reduced  his  bill  in  respect  of  the  costs  incurred 
at  the  assizes. 

Jones  appealed  to  Hon.  Mr.  Justice  Middleton  in 
Chambers. 

G.  A.  ITrquhart,  for  the  appellant,  Jones. 

H.  S.  White,  for  the  prosecutor,  Constantineau,  objected 
that  there  was  no  appeal  from  the  taxation,  as  the  proceed- 
ings were  under  the  Criminal  Code,  and  the  provisions  of 
the  Consolidated  Rules  did  not  apply. 

Hon.  Mr.  Jitstice  Middleton: — An  information  was 
laid  before  the  police  magistrate  at  L'Orignal  for  the  pub- 
lication of  a  defamatory  libel.    The  accused  was  committed 
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for  trial,  and,  at  the  sittings  of  Assize,  was  surrendered  by 
his  bail;  but,  the  prosecutor  not  appearing,  was  discharged, 
and  an  order  was  made  by  Hon.  Mr.  Justice  Latchford 
directing  that  the  accused  do  recover  from  the  complainant 
his  costs  occasioned  by  the  proceedings,  the  same  to  be  taxed. 

A  bill  was  brought  in  before  the  local  Kegistrar  covering 
the  preliminary  proceedings  before  the  police  magistrate  as 
well  as  the  sittings  at  the  Court  of  Assize  and  nisi  prius. 

The  local  Kegistrar,  upon  this  taxation,  has  disallowed 
entirely  the  costs  of  the  proceedings  before  the  police  magis- 
trate and  has  largely  reduced  the  costs  claimed  at  the  sitting 
of  Assize. 

The  preliminary  objection  is  taken  that  there  is  no  ap- 
peal from  the  taxation,  as  the  proceedings  are  under  the 
Criminal  Code  and  the  provisions  of  the  Consolidated  Rules 
do  not  apply. 

I  think  this  objection  is  well  taken.  The  section  of  the 
Criminal  Code  under  which  the  order  for  payment  of  these 
costs  was  made,  is  sec.  689.  It  merely  gives  authority  to 
direct  payment  of  costs.  Section  1047,  I  think,  is  wide 
enough  to  apply  not  only  to  costs  ordered  to  be  paid  under 
sees.  1044  and  1045,  but  to  apply  to  all  costs  onlered  to  be 
paid  by  any  of  the  earlier  provisions  of  the  Code.  This 
section  indicates  that  where  there  is  no  tariff  provided  in 
respect  to  criminal  proceedings,  costs  shall  be  taxed  accord- 
ing to  the  lowest  scale  of  fees  allowed  in  the  Court  in  which 
the  proceeding  is  had  in  a  civil  suit.  Power  is  given  under 
sec.  576  to  the  Court  to  provide  by  general  rule  for  the 
costs  to  be  allowed;  but  no  tariff  has  been  promulgated  under 
the  code,  and  therefore  the  tariff  applicable  in  civil  proceed- 
ings, and  provided  by  the  Judicature  Act  and  Rules,  is  applic- 
able ;  but  under  the  Code  no  appeal  is  given,  nor  is  the  right 
of  appeal,  which  is  found  in  civil  cases,  made  to  apply  by 
the  mere  introduction  of  the  civil  tariff. 

Upon  the  argument  it  was  suggested  that  another  temedy 
might  be  open  to  the  applicant,  in  so  far  as  the  taxing  officer 
has  failed  to  allow  anything  for  the  costs  incurred  upon  the 
preliminary  enquiry. 

I  am  quite  clear  that  in  the  absence  of  any  appellate 
jurisdiction,  I  have  no  right  to  interfere  with  the  discre- 
tion of  the  officer  whose  duty  it  is  to  tax  these  costs;  but  it 
.  seems  to  me  to  be  equally  plain,  that  where  the  taxing  officer 
has  failed  to  discharge  his  function  at  all,  and  has  failed  to 
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make  any  allowance  for  the  costs  of  the  preliminary  enquiry, 
the  applicant  has  the  right  to  come  to  this  Court  to  compel 
the  officer  to  exercise  his  function ;  and  it  was  arranged  by 
counsel  that  to  save  the  expense  of  another  application,  this 
may  be  treated  as  a  motion  for  a  mandatory  order,  and  that 
I  should  deal  with  the  questions  which  would  be  open  upon 
such  an  application. 

The  taxing  officer  has  proceeded  upon  the  theory  that 
the  trial  Judge  did  not  intend  to  award  the  costs  of  the  pre- 
liminary enquiry,  and  that  the  language  used  in  the  judg- 
ment is  not  sufficient  to  award  these  costs.  I  have  had  the 
opportunity  of  consulting  the  learned  trial  Judge^  and  he 
tells  me  that  it  was  his  intention  to  make  an  unrestricted 
award  of  all  costs  over  which  he  had  any  jurisdiction;  and 
I  think  that  the  judgment  adequately  awards  the  costs  of  the 
preliminary  enquiry. 

The  formal  judgment  entered  recites  the  information 
before  the  police  magistrate  and  the  committal,  and  the  no- 
tice of  discontinuance  given  by  the  complainant  and  the 
award  is  "  of  the  costs  occasioned  by  the  said  proceedings." 

In  the  second  place,  I  think  that  upon  the  true  construc- 
tion of  sec.  689,  where  costs  are  awarded  in  general  terms, 
these  include  the  costs  of  the  appearance  on  the  preliminary 
enquiry.  The  word  **  including  '^  is  equivalent  to  "  which 
are  to  include.^'  It  would  have  been  well,  when  the  judg- 
ment was  settled,  to  have  avoided  any  question  by  following 
the  precise  words  of  the  statute;  but,  when  I  find  that  the 
words  are  capable  of  tlie  wider  meaning,  and  that  the  learned 
trial  Judge  intended  his  judgment  to  have  the  wider  mean- 
ing, I  have  no  hesitation  in  giving  to  the  words  used  a  mean- 
ing which  conforms  to  the  actual  intention. 

The  motion  thus  amended  will  be  dealt  with  by  determin- 
ing that  I  have  no  appellate  jurisdiction  and  cannot,  there- 
fore, deal  with  the  appeal,  as  an  appeal;  but  a  mandatory 
order  will  go  to  the  local  officer  directing  him  to  tax  and 
allow  to  the  applicant  his  costs  of  the  preliminary  proceed- 
ings before  the  police  magistrate.  As  success  is  divided,  I 
make  no  award  of  costs. 
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Hon.  Mr.  Justicb  Riddell.  April  11th,  1912. 

KABCH  V.  KABCH. 

3  O.  W.  N.  1032. 

ffushand  and  Wife — Interim  Alimonu — AppUcaiion  far — Quantum 
of  Allowance — Merita  of  Case — Cruelty  and  Desertion — Resume 
Co'hahitation, 

Riddell,  J.,  reduced  the  amount  payable  as  interim  alimony  to 
$6  a  week  and  allowed  the  $40  granted  by  the  Local  Master  for  dis- 
bursements to  stand.     No  costs  of  appeal. 

Held,  that  facts  disclosed  upon  an  examination  of  plaintiff  on 
her  affidavit  filed  cannot  be  used  as  a  defence  to  a  motion  for  in- 
terim alimony,  the  Court  not  being  entitled  to  consider  the  merits  of 
the  case 

Keith  V.  Keith,  7  P.  R.  41,  followed. 

Held,  further,  that  when  desertion  but  no  cruelty  is  alleged  and 
defendant  offers  by  defence  and  affidavit  to  resume  co-habitation,  no 
order  for  interim  alimony  will  be  made.  , 

Snider  v.  Snider,  11  P.  R.  140,  followed. 

An  appeal  by  the  defendant  from  an  order  of  the  Local 
Master  at  Guelph  allowing  the  plaintiff  $10  a  week  interim 
alimony  and  $40  for  disbursements. 

W.  E.  S.  Knowles,  for  the  defendant. 
C.  A.  Moss,  for  the  plaintiff,  contra. 

Hon.  Mr.  Justice  Siddei.l: — ^The  plaintiiBf  in  this  ac- 
tion for  alimony,  alleges  marriage  in  1899,  birth  of  two  child- 
ren still  living,  residence  at  Hespeler,  refusal  by  the  defend- 
ant since  the  Spring  of  1911  to  provide  her  with  sufficient 
money  for  household  expenses  and  clothing  for  herself  and 
children,  since  that  time  till  he  left  her,  "  a  very  bad  tempo 
and  disposition  towards'*  her;  "on  the  20th  Xovembei, 
1911,  without  any  warning,  the  defendant  left  the  house 
wherein  he  had  up  to  that  time  resided  with  the  plaintiif 
and  their  children,  and  has  not  returned  to  the  said  house 
or  offered  to  return  to  it  or  corresponded  with  the  plaintiff, 
and  has  in  fact  deserted  the  plaintiff.'*  Since  that  day  he  has 
stopped  the  children  on  their  way  to  school  and  endeavoured 
to  excite  distrust  on  their  part  toward  the  plaintiff;  she  has 
no  means  of  support  for  herself  and  children ;  and  she  claims 
alimony,  interim  alimony  at  the  rate  of  $12  per  week,  the 
custody  of  her  children,  an  order  that  the  defendant  main- 
tain the  children  by  paying  such  sum  as  may  be  awarded, 
costs,  etc.  The  defendant  admits  the  marriage,  etc.,  but  says 
that  from  even  before  190»5,  the  plaintiff  assumed  master- 
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ship  in  all  things  and  after  that  time  she  exhibited  an  in- 
creasingly bad  temper  and  disposition  toward  him  and  cod- 
tinnonsly  scolded  him  and  used  bad  language  toward  him, 
treated  him  contemptuously  and  encouraged  the  children  to 
do  the  same,  she  kept  large  sums  of  money  coming  to  him 
from  his  debtors  and  used  it  for  other  than  household  pur- 
poses and  gave  away  large  quantities  of  household  supplies 
to  members  of  her  own  family,  all  this  against  his  wishes. 
He  treated  her  properly  and  put  up  with  her  abuse  for  the 
sake  of  the  children  and  to  avoid  public  scandal  till  Xo- 
vember  20th,  1911;  he  has  provided  a  suitable  dwelling- 
house  and  furniture  for  her,  and  made  an  arrangement  which 
he  has  kept,  to  pay  all  accounts  which  she  incurred  for  cloth- 
ing, coal  and  wood,  and  in  addition  has  paid  her  $6  a  week 
out  of  his  wages  for  household  expenses.  For  three  years 
she  neglected  and  refused  to  prepare  breakfast  for  him  and 
he  had  to  get  his  own  breakfast  before  going  to  his  work — 
for  two  years  she  refused  to  co-habit  with  him  and  occu- 
pied a  separate  bedroom.  Unable  to  stand  her  abuse  and 
neglect  and  refusal  to  cohabit  with  him,  he,  on  tlie  20th  No- 
vember, 1911,  went  to  Dundas  on  a  visit,  remained  there  six 
weeks  and  tlien  went  back  to  Hespeler  and  worked  for  and 
boarded  with  him,  the  plaintiff  and  children  residing  in  the 
house  formerly  occupied  by  them  but  excluding  the  defend- 
ant, the  plaintiff  making  no  offer  of  reconciliation.  He  has 
continued  to  pay  all  accounts  incurred  by  the  plaintiff  for 
clothing  and  household  expenses,  which  have  been  presented 
to  him,  and  has  given  instructions  to  the  tradesmen  to  call 
and  take  her  orders  for  goods  and  supply  them — and  he  de- 
nies tampering  with  the  children.  He  is  55  years  old,  his 
wife  11  years  younger,  strong  and  healthy — ^he  asks  the  cus- 
tody of  the  children. 

An  application  was  made  for  interim  alimony,  the  plain- 
tiff set  up  that  the  defendant  had  in  money  and  securities, 
etc.,  some  $18,500  besides  a  house  worth  $1,700 — ^the  de- 
fendant sets  out  in  detail  his  income,  wages,  $2  per  day, 
$600;  various  investments,  $372.85;  in  all,  $972.85.  The 
L.  M.  at  Quelph  allowed  $10  per  week  for  interim  alimony 
and  $40  for  interim  disbursements;  the  defendant  appeals. 

Both  parties  filed  an  affidavit  on  the  application  before 
the  L.  M. — and  both  were  examined  at  length  and  without 
objection  upon  their  affidavits.  Were  I  not  bound  by  author- 
ity I  may  not  disregard  Cook  v.  Cook  (1892),  12  C.  L.  T. 
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(Occ.  N.)  73,  28  C.  L.  J.  N.  S.  95,  T  should  think  these  ex- 
aminations so  taken  might  be  read  upon  the  application. 
From  the  wife's  examination  it  is  plain  that  the  ostensible 
reason  for  bringing  the  action  is  *'  because  he  left  me  with- 
out reason*';  that  she  has  continued  living  in  the  defend- 
ant's house  with  her  children,  using  his  furniture,  running 
bills  for  groceries,  food  and  clothing  which  he  never  ob- 
jected to  paying — the  only  complaint  is  "he  is  living  down 

'  with  his  brother.    Why  didn't  he  come  home  and  live  with 

me  and  the  children?"  She  never  asked  him  to  do  so  "be- 
cause I  thought  it  was  his  place  to  come  back  and  make  the 
first  offer  toward  reconciliation."     In  June,  1911,  the  hus- 

I  band  and  wife  made  a  bargain  that  he  was  to  give  her  $6  a 

week  to  run  the  house  on  and  pay  the  bills  for  clothing  and 
fuel — when  he  left  she  had  $43  in  cash  and  she  had  still 
when  examined  $11  left — she  thinks  he  swore  at  her  this 
sunmier  in  front -of  people  but  she  did  not  hear  the  words, 
and  judges  by  the  tone  of  voice;  the  sole  reason  for  bringing 
this  action  is  that  he  went  away  and  didn't  come  back—it 
is  his  duty  to  come  back  and  start  the  reconciliation.  She 
has  not  wanted  for  anything  since  he  went  away,  the  flour 
and  feed  man  calls  for  orders  and  the  grocer  is  near  by. 
Ifothing  like  cruelty  is  alleged  but  the  husband  and  wife 
seem  to  have  had,  from  time  to  time,  the  not  unusual 
jangles  about  her  spending  too  much  money.;  and  an  occa- 
sional "  tiff  "  over  other  matters. 

Of  course,  no  one  but  the  wearer  knows  where  the  shoe 
pinches,  but  I  can  see  nothing  in  all  the  allegations  which 
would  prevent  two  persons  of  ordinary  common  sense  liv- 
ing together  in  a  fairly  comfortable  manner.  And  it  is  an 
infinite  pity  that  the  defendant  did  not  take  up  the  implied 
challenge  and  at  once  make  the  advance  toward  reconcilia- 
tion. He  says :  "  Well,  I  thought  as  she  wouldn't  make  any 
steps  toward  me,  I  don't  need  to  make  none  toward  her." 
But  authority  by  which  I  am  bound  says  that  the  examina- 
tion of  the  wife  cannot  be  looked  at  upon  an  application  for 
interim  alimony,  as  that  would  be  going  into  the  merits  of 
the  case. 

It  has  been  laid  down  from  the  earliest  times  in  our 
Courts,  that,  upon  an  application  for  interim  alimony  proof 
of  the  marriage  is  all  that  is  necessary.  Nolan  v.  Nolan, 
1  Ch.  Ch.  368. 
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It  was  not  allowed  the  defendant  to  shew  that  the  plain- 
tiff was  living  wantonly  in  adnltery  apart  from  her  husband. 
Campbell  v.  Campbell  (1873),  6  P.  B.  128.  And  where  the 
plaintiff  had  admitted  facts  which  when  proved  at  the  hear- 
ing would  disentitle  her  to  the  relief  sought,  the  defendant 
was  not  permitted  to  make  use  of  the  examination  as  an 
answer  to  the  application.  The  Referee  could  *'  see  no  dif- 
ference in  principle  between  considering  an  imcontradicted 
affidavit  alleging  adultery  on  the  part  of  the  plaintiff  and 
considering  this  examination  extracted  by  compulsion  at  the 
instance  of  the  defendant  for  the  purpose  of  being  used  as 
part  of  his  defence.*'  The  decision  was  affirmed  by  Proud- 
foot,  V.-C,  and  by  that  I  am  bound.  Keith  v.  Keith  (1876), 
7  P.  R.  41. 

The  statement  of  claim  alleges  desertion;  whether  the 
plaintiff  can  at  the  trial  establish  a  case  for  alimony  is  im- 
material, the  order  for  interim  alimony  must  be  made  un- 
less the  defendant  can  shew  some  bar  such  as  is  spoken  of  in 
Snider  v.  Snider;  Snider  v.  Orr,  et  al.  (1885),  11  P.  R. 
140.  The  decision  in  these  cases  is  that  if  there  be  no 
cruelty  pleaded,  nothing  but  desertion^  and  the  husband  is 
willing  and  offers  by  defence  and  affidavit  to  resume  cohabita- 
tion with  his  wife — she  living  in  his  house,  an  order  for  in- 
terim alimony  will  not  go. 

Nothing  of  the  kind  appears  here — ^the  only  approach  to 
it  is  the  allegation  in  defence  and  affidavit,  that  he  is  ready 
and  willing  to  properly  support  and  maintain  his  children. 

The  order  for  interim  alimony  and  disbursements  must 
stand. 

But  under  the  circumstances,  the  amount  ordered  is 
rather  excessive,  and  the  interim  alimony  should  be  reduced 
to  $6  per  week — the  amount  of  interim  disbursements  may 
stand,  as  they  must  be  accounted  for  at  the  conclusion  of 
the  action.    No  costs. 

It  is  not,  I  trust,  too  late  to  urge  upon  the  parties  to  do 
their  best  to  bring  about  a  reconciliation  without  regard  to 
who  should  make  the  first  advance.  A  stubborn  persistence 
in  their  present  attitude  will  most  certainly  be  disastrous  to 
themselves  and  to  their  children's  future.  The  children  they 
should  consider  before  themselves,  and  make  every  endea- 
vour to  prevent  calamity  for  them. 
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Son.  Mb.  ,>cr8TiCE  Riddell.  April  11th,  1912. 

Re  mills. 

3  O.  W.  N.  1036. 

Estates — Devolution  of — Application  }>y  Administrator  for  Leave  to 
File  Caution  nunc  pro  tunc — 10  Bdu>,  VIL  e.  56,  «.  15  {Id) — 
Partner$hip  Lande-^Sale  by  Surviving  Partner — Approved  hy 
Foreign  Court — Application  Unnecessary. 

N.  M.  and  B.  M.,  both  of  Michigan,  carried  on  business  as  a 
co-partnership  and  as  such  owned  among  other  assets  certain  lands 
in  Lambton  County,  Ontario.  N.J)if.  died  in  1904,  and  directed  his 
executors  by  his  will  to  carry  on  the  partnership,  which  was  done 
until  1906,  when  B.  M.  died.  In  1906  they  were  directed  as  sur- 
viving partners  by  the  Circuit  Court  of  St.  Clair  county,  Michigan, 
to  wind  up  the  partnership,  and  pursuant  thereto  they  sold  certain 
assets  of  the  partnership,  including  the  Ontario  lands  to  themselves 
as  executors  of  N.  M.  This  sale  was  ratified  and  confirmed  by  an 
order  of  the  Circuit  Court  which  assumed  to  vest  the  assets  sold, 
including  the  Ontario  lands,  in  the  purchasers.  Later  it  was  desired 
valid  conveyance  of  the  Ontario  lands  should  be  made,  and  letters 
of  administration  were  taken  out  in  Ontario  to  the  estate  of  B.  N., 
but  the  administrator  neglected  to  file  a  caution  within  the  time 
allotted  by  the  statute.  Motion  was  then  made  for  leave  to  file  a 
caution  nunc  pro  tunc, 

Riddell,  J.,  refused  motion  with  costs  to  official  guardian. 

Held,  that  purchasers  had  paid  purchase  money  relying  on  title 
given  by  the  Circuit  Court  and  were,  therefore,  satisfied  to  accept 
whatever  title  it  conferred. 

That  as  the  Circuit  Court  having  competent  jurisdiction  and 
having  all  the  parties  before  it  had  held  that  the  lands  In  Ontario 
were  partnership  assets  they  partook  of  the  nature  of  personal  pro- 
perty, and  the  said  Court  could  decree  their  sale  in  any  manner 
permitted  by  its  practice,  and  there  was  no  necessity  of  any  repre- 
sentative of  B.  M.  going  into  the  conveyance. 

That  "  if  one  receive  the  purchase  money  of  land  sold  he 
affirms  the  sale  and  he  cannot  claim  against  it  whether  it  was  void 
or  only  voidable." 

Motion  by  the  administrator  of  the  estate  of  the  late 
Barney  Mills,  for  an  order  allowing  the  applicant  to  file  a 
caution,  nnder  the  Devolution  of  Estates  Act,  10  Edw.  VII. 
ch.  56,  sec.  15  (Id),  after  the  proper  time  for  filing  had 
expired. 

J.  Montgomery,  for  the  motion. 

F.  W.  Hareourt,  K.C.,  Official  Guardian,  for  certain  ab- 
sentees. 

Hon.  Mb.  Justice  Riddell: — Nelson  Mills  and  Barney 
Mills,  both  of  the  county  of  St.  Clair,  Michigan,  and  citi- 
zens of  that  State,  were  in  partnership  under  the  firm  name 
of  H.  &  B.  Mills,  in  which  Xelson  Mills  had  a  three-fourths 
and   Barney   Mills   a  one-fourth   interest.     Amongst  other 
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firm  assets  the  partnership  owned  Stag  Island  in  tlie  county 
of  Lambton  and  State  of  Michigan. 

Nelson  Mills  died  in  1904,  having  made  a  will  and  co- 
dicil whereby  he  appointed  M.  W.  M.  and  D.  W.  M.  his 
executors  and  directed  them  to  carry  on  the  partnership. 
They  did  so  until  the  death,  in  1905,  of  Barney  Mills ;  then, 
in  1908,  they  were  directed  by  the  proper  Court  in  that  be- 
half in  Michigan,  to  wind  up  the  partnership  within  the 
year  ending  4th  May,  1909.  They  sold,  in  1909,  certain  of 
the  real  property  of  the  firm,  including  Stag  Island  (with 
certain  property  personal  and  mixed)  to  themselves  as  ex- 
ecutors for  over  one-quarter  of  a  million.  By  a  decree  of  the 
Circuit  Court  for  the  County  of  St.  Clair  (in  Chancery), 
the  sale  was  confirmed,  and  it  was  '^ordered,  adjudged  and 
decreed,  that  said  M.  W.  M.  and  D.  W.  M.,  executors  of  the 
estate  of  Nelson  Mills,  deceased  sui*viving  partner  of  the  co- 
partnership of  N.  &  B.  Mills,  make,  execute  and  deliver  to 
M.  W.  M.  and  D.  W.  M.,  executors  and  trustees  of  Nelson 
M.,  deceased,  the  necessary  conveyances,  deeds  and  other 
papers  to  convey  all  the  property,  real,  personal  and  mixed, 
of  the  co-partnership  of  N.  &  B.  Mills,  and  more  particularly 
the  following  descriptions  of  property  as  are  hereinafter 
more  fully  set  forth,  and  that  in  case  said  executors  do  not 
make,  execute  and  deliver  the  ntecessary  conveyances  to 
transfer  and  vest  in  M.  W.  M,  and  D.  W,  M.,  executors  and 
trustees  of  the  estate  of  Nelson  Mills,  deceased,  all  the  prop- 
erty ...  of  said  co-partnership  .  ,  .  that  then  this 
decree  is  to  stand  and  operate  as  such  conveyance  and  a  certi- 
fied copy  thereof  placed  on  record  in  the  Eegister  of  Deeds 
oflBces  in  the  various  counties  and  States  of  the  United 
States  of  America,  and  the  Province  of  Ontario,  Canada, 
wherein  the  real  property  is  located  will  be  a  proper  con- 
veyance to  pass  the  title  of  said  real  property  to  M.  W.  M. 
and  D.  W.  M.,  executors  and  trustees  of  the  estate  of  Nelson 
Mills,  deceased,  to  receive  said  property  free  and  clear  from 
all  claims  and  liabilities  of  N.  and  B.  Mills,  co-partnership — 
th(B  description  of  said  property  being  as  follows  .  .  .'* 
Amongst  the  real  estate  described  appears  Stag  Island. 

It  would  appear  that  all  the  beneficiaries  of  the  Barney 
Mills  estate  have  received  their  share  of  the  estate,  including 
a  share  of  the  proceeds  of  this  sale. 

Barney  Mills  had  died  intestate  in  1905,  and  his  admin- 
ibtrators  have  distributed  his  estate  with  the  approval  of 
the  Michigan  Court  having  jurisdiction  in  the  premises. 
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It  is  desired  that  a  valid  conveyance  of  Stag  Island  be 
made,  and  W.  J.  Barber  of  Sarnia,  has  taken  out  (October, 
1910),  letters  of  administration  in  the  Surrogate  Court  of 
Lambton ;  he,  however,  neglected  to  register  a  caution  within 
the  proper  time. 

A  motion  is  made  by  him  to  be  allowed  to  file  a  caution 
now,  under  10  Edw.  VII.  ch.  56,  sec.  15  (1),  (d). 

The  beneficiaries  are  so  scattered  that  it  is  impractic- 
able to  obtain  their  consent — the  OflScial  Guardian  is  not 
willing  to  give  consent  without  some  intimation  by  the  Court 
that  he  should  do  so,  moreover,  the  applicant  desires  that 
an  order  be  made  dispensing  with  the  payment  of  money 
into  Court,  C.  E.  972  (c).  In  fact,  the  purpose  is  simply 
that  the  Ontario  administrator  shall  make  a  conveyance  to 
M.  W.  M.  and  D.  W.  M.,  executors  and  trustees  of  the  estate 
of  Nelson  Mills,  in  accordance  with  and  to  carry  out  in  a 
manner  which  will  give  them  a  valid  and  registerable  title 
of  the  Ontario  land,  the  sale  they  made  under  authority  of 
the  Michigan  Court. 

I  do  not  think  the  order  should  be  made  under  the  cir- 
cumstances set  out — it  is  not  the  ordinary  case  of  a  personal 
representative  in  good  faith  desiring  to  sell  land  of  his  estate 
which  has  gone  from  him  under  10  Edw.  VII.  ch.  56,  sec.  13 
(1),  but  a  wholly  different  case. 

The  purchasers  were  willing  to  pay  tlie  purchase  price 
and  did  so,  on  the  title  which  they  had  or  could  themselves 
make. 

And  I  see  no  necessity  for  any  proceedings  by  the  On- 
tario administrator. 

Of  course,  the  vesting  order  granted  by  the  Circuit  Court 
is  wholly  invalid  to  affect  land  in  Ontario,  considered  as 
land,  and  no  doubt  so  far  as  that  land  is  concerned,  was 
either  per  incuriam  or  granted  quantum  valeat.  All  the 
formalities  for  passing  title  to  real  property  are  those  pre- 
scribed by  the  lex  rei  sitae.  Story  on  Conflict  of  Laws,  sees. 
435  sqq.,  and  cases  noted.  So  that  while  upon  the  doctrine 
of  Penn  v.  Lord  Baltimore  (1750),  1  Ves.  Sr.  444,  and  like 
cases,  the  Michigan  Court  had  full  power  to  direct  the  execu- 
tors to  make  a  conveyance  of  Ontario  land,  that  Court  could 
not  make  its  own  decree  effective  as  a  conveyance.  Norris 
V.  Chamlres  (1861),  29  Beav.  246;  s.c.  (1861),  3  D.  F.  &  J. 
583.     Re  ffawthorne  Graham  v.  Massey  (1883),  23  Ch.  D. 
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743;  Companhiade  v.  Mocambique  v.  B,  S.  A.  Co.  (1892),  2 
Q.  B.  358,  may  also  be  looked  at  on  similar  points. 

But  it  appears  that  the  land  was  really  partnership  assets. 
It  further  appears  that  between  the  deaths  of  Nelson  and 
Barney  Mills,  they  carried  on  the  partnership  business  as 
partners  of  Barney  Mills.  They  had  no  right  to  become  such 
partners  simply  because  they  were  executors  of  the  deceased 
partner.  Pearce  v.  Chamberlain,  2  Ves.  Gr.  33 ;  accordingly, 
Barney  Mills  must  have  assented  to  such  partnership,  and 
the  decree  of  a  Court  of  competent  jurisdiction  in  an  ac- 
tion to  which  the  administratrices  of  Barney  Mills  the  parties 
not  only  finds  that  such  partnership  did  exist  till  the  death 
of  Barney  M.,  but,  also,  that  the  executors  of  Nelson  M. 
became,  at  such  death,  "  the  surviving  partner  entitled  to 
wind  up  the  said  co-partnership^'  and  ordered  that  they 
should  do  so.  As  surviving  co-partners,  they  were  entitled 
to  sell  all  the  partnership  property,  and  they  did  so.  Whether 
a  sale  by  them  to  themselves  would  be  permitted  under  our 
practice,  we  need  not  enquire,  a  Court  having  jurisdiction 
in  the  premises  in  an  action  to  which  the  admin: stratrices 
and  all  beneficiaries  of  Barney  M.  were  parties,  has  approved 
the  sale. 

In  my  view,  under  these  circumstances,  there  is  no  neces- 
sity of  any  representative  of  Barney  Mills  joining  in  the 
conveyance.  The  land  was  partnership  assets,  and  the  sur- 
viving partner  could  sell  it — ^and  there  is  no  difference  lu 
the  powers  of  a  surviving  partner  in  a  foreign  partnership 
and  in  a  domestic  partnership. 

Co.  Lit.  129  C. ;  Bacon  Abr.,  Alien,  D. ;  so  long  as  the 
foreigner  is  not  an  alien  enemy  and  the  coimtries  are  at 
peace. 

It  is  not,  I  presume,  necessary  to  elaborate  the  doctrint 
that,  according  to  our  law,  land  owned  as  partnership  assets 
is  personal  property. 

All  difficulty  about  the  two  M.  W.  M.  and  D.  W.  M.  coii 
veying  to  themselves,  can  be  got  over  by  an  appropriate 
form  of  conveyance — ^as  to  which  any  Ontario  solicitor  could 
advise.  If  it  be  feared  that  at  some  time  some  of  the  bene- 
ficiaries of  Barney  M.  may  make  some  claim,  the  decree  oi 
the  Circuit  Court  may  be  appealed  to ;  and,  moreover,  "  it 
has  been  ruled  uniformly,  that  if  one  receive  the  purchase 
money  of  land  sold,  he  affirms  the  sale,  and  he  cannot  claim 
against  it  whether  it  was  void  or  only  voidable."    *Maple  v. 


1912]  SMITH  V.  HOPPER.  891 


I 


Kussari  (1866),  53  Pa.  St.  348,  at  p,  352.  And  the  same 
rule  applies  where  the  claimant  has  received  part  of  the 
purchase  money  only.  Siein  v.  Stein  (r907),  9  0.  W.  R. 
65;  10  0.  W.  R.  720  (O.C.A);  and  in  the  Supreme  Court,' 
Clark  V.  Phinney  (1895),  25  S.  C.  R.  633,  and  cases  cited 
by  Sedgewick,  J.  And  ignorance  of  the  facts  could  not  be 
alleged,  since  all  parties  were  represented  by  counsel. 

Upon  both  grounds:  (1)  that  the  purchasers  were  con- 
tent to  pay  their  purchase  money  upon  the  authority  of  the 
Circuit  Court,  and  did  not  deal  with  the  representatives  of 
the  Barney  Mills  estate;  and  (2)  the  order  sought  is  wholly 
unnecessary,  I  refuse  the  motion.  The  0.  G.  will  have  his 
costs. 

It  may  be  that  a  declaration  of  ownership  could  be  ob- 
tained in  the  High  Court  of  Justice  for  Ontario  in  an  action 
properly  framed,  but  that  is  not  a  matter  upon  which  I  pass ; 
on  the  present  application,  that  would  be  impossible. 


Hon.  Mr.  Justice  Kelly.  April  11th,  1912. 

SMITH  V.  HOPPER. 

3  O.  W.  N.  1039. 

Executors  and  Administrators  —  Action  against  to  Recover  fot^ 
Services  Rendered  Testatrix  —  No  Promise  to  Remunerate  — 
Monthly  Payments  During  JAfe  Time  —  Legacy  —  Services 
Covered  hy. 

Plaintiff,  a  niece  of  the  late  Selina  Gillbard,  had,  on  the  death 
of  the  latter's  husband,  in  August,  1907,  at  the  suggestion  of  the 
executors  of  his  estate  and  some  relatives,  gone  to  live  with  her  aunt 
to  keep  her  company  as  she  was  of  an  advanced  age.  No  agreement 
was  made  as  to  remuneration,  but  her  aunt  voluntarily  told  plaintiff 
that  she  would  do  well  by  her.  The  services  performed  by  plaintiff 
were  of  a  trivial  character  and  she  received  from  her  aunt  $10  per 
month  as  pin-money.  On  her  aunt's  death  in  November,  1910, 
plaintiff  received  a  legacy  of  $2,000  and  a  contingent  interest  in 
another  $1,000. 

Kelly,  J.,  held,  that  on  the  most  liberal  scale  of  allowances 
plaintiff  had  received  ample  remuneration  for  her  services,  but 
allowed  her  $129  out  of  $141.50  paid  into  Court  for  special  services 
rendered  deceased  in  her  last  illness.  Subject  to  above  allowance, 
action  dismissed  with  costs. 

Action  tried  without  a  jury,  at  Cobourg,  on  the  7th  and 
8th  March,  against  the  executor  of  the  late  Selina  Gillbard, 
to  recover  the  value  of  services  alleged  to  have  been  ren- 
dered by  plaintiff  to  the  deceased. 

F.  M.  Field,  K.C.,  and  T.  F.  Hall,  for  the  plaintiff. 
A.  M.  Peterson  and  I.  S.  Fairty,  for  the  defendant. 
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Hon.  Mr.  Justice  KelLy  : — The  plaintiff,  a  widow,  is  a 
niece  of  Seiina  Gillbard,  who  died  on  November  16th,  1910. 
The  defendant  is  the  executor  of  the  will  and  codicil  of 
Seiina  Gillbard,  the  will  being  dated  December  4th,  1908, 
and  the  codicil  February  17th,  1909.  Probate  of  the  will  was 
issued  to  the  defendant  on  February  13th,  1911. 

The  estate,  as  shewn  by  the  inventory  filed  on  the  appli- 
cation for  probate,  amounted  to  $24,493.77.  In  addition  to 
bequests  of  some  personal  articles,  the  specific  legacies 
amounted  to  $15,857.54,  of  which  more  than  $8,000  was  given 
to  the  brother,  nephews,  nieces  (including  the  plaintiff)  and 
a  cousin  of  the  testatrix,  and  the  remaining  part  of  these 
bequests  and  the  residue  of  the  estate  go  to  objects  chiefly 
of  a  religious,  charitable  and  educational  character. 

At  the  time  of  her  death,  Seiina  Gillbard  was  eighty- 
one  years  of  age.  Her  husband  died  in  August,  1907,  and 
as  they  were  without  children,  and  Mrs.  Gillbard  was  then 
left  alone,  the  executors  of  the  husband's  will  (one  of  whom 
is  the  defendant),  and  some  of  her  relatives,  thought  it 
inadvisable  that  she  should  be  allowed  to  live  alone,  and  it 
was,  therefore,  suggested  that  the  plaintiff  should  take  up 
her  residence  with  Mrs.  Gillbard.  The  plaintiff,  at  that 
time,  was  occupying  a  house  for  which  she  paid  a  rental  of 
$6.60  per  month. 

Mrs.  Gillbard  intimated  that  she  did  not  require  any 
person  to  live  with  her,  but  when  pressed  by  those  interested 
in  her,  she  consented  that  the  plaintiff  should  come  to  her, 
and  volunteered  the  statement  that  she  would  do  well  bv  the 
plaintiff.  There  was  no  arrangement  for  plaintiff  remain- 
ing with  the  deceased  for  any  definite  time,  nor  was  any- 
thing said  on  either  side  about  remuneration,  except  the 
voluntary  statement  of  the  deceased  that  she  would  do  well 
by  the  plaintiff. 

Plaintiff  lived  with  deceased  from  August,  1907,  until 
her  death  on  November  16th,  1910,  and  during  that  time 
the  services  she  performed  consisted  of  going  to  the  bank 
when  deceased  needed  money  or  when  she  received  any 
cheques  or  orders  for  money  which  she  wished  to  have  cashed 
or  deposited,  making  purchases  of  provisions  for  the  house, 
making  up  the  bed  which  was  used  by  the  plaintiff  and  de- 
ceased, and  attending  to  the  furnace.  All  the  other  house- 
work, except  the  laundry  work,  which  was  done  by  another 
person,  was  done  by  deceased,  who  refused  to  permit  the 
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plaintiff  to  assist  her  in  the  performance  of  this  work  when 
at  times  the  plaintiff  offered  her  services. 

The  evidence  shews  that  deceased  was  a  person  who 
rarely  left  her  house,  and  associated  bnt  little  with  her 
friends  or  neighbours;  she  was  careful  of  her  money  to  an 
extent  verging  on  penuriousness,  but  always  paid  promptly 
any  debts  she  incurred,  and  at  the  time  of  her  death  owed 
nothing,  except  some  small  current  accounts. 

She  had  suffered  from  cancer  in  her  finger,  and  in  March, 
1909,  it  became  necessary  to  have  it  amputated.  Notwith- 
standing this,  however,  she  continued  until  a  very  short 
time  prior  to  her  death  to  perform  her  household  duties  to 
the  extent  which  I  have  stated. 

Plaintiff,  in  her  evidence,  complained  that  conditions  of 
life  with  deceased  were  unpleasant  by  reason  of  the  somewhat 
exclusive  life  she  led,  her  economy  in  providing  necessary 
food,  and  her  persistence  in  preparing  the  food  when  she  was 
suffering  from  cancer  in  her  finger. 

Though  plaintiff  did  not  ask  for  remuneration,  Mrs. 
Gillbard,  from  August,  1907,  until  October  1st,  1910,  paid 
her  a  monthly  sum  of  $10.  Plaintiff  states  that  deceased  said 
this  was  for  pin  money. 

By  her  will,  deceased  also  gave  plaintiff  a  bequest  of 
$2,000  and  a  contingent  interest  in  a  further  sum  of  $1,000. 
Plaintiff  expected  that  deceased  would  have  been  more  gener- 
ous towards  her,  and  she  says  she  thought  deceased  would 
have  **  done  by  her  '^  to  the  extent  of  about  $5,000  at  least. 
This  was  a  matter  purely  of  expectation  on  her  part,  and  her 
hopes  were  not  based  on  any  agreement,  promise  or  sugges- 
tion by  deceased,  except  the  statement  that  she  would  do 
well  by  her. 

After  Mrs.  Gillbard's  death,  plaintiff  filed  with  the  de- 
fendant a  claim  for  services  amounting  to  $2,379,  made  up 
of  a  charge  at  the  rate  of  $60  per  month  for  three  years  and 
one  and  one-half  months  beginning  in  August,  1907, 
($2,250),  and  at  the  rate  of  $21.50  per  week  for  the  six 
weeks  ending  with  Mrs.  Gillbard's  death. 

Defendant  refused  to  acknowledge  the  claim,  except  that 
he  expressed  an  inclination  to  recognize  plaintiff's  right  to 
some  pajrment  for  the  time  from  October  Ist,  1910,  until 
the  death  of  the  testatrix;  the  plaintiff^s  evidence  being,  and 
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it  is  not  contradicted^  that  when  she  asked  defendant  if  she 
bad  any  chance  of  patting  in  a  claim  he  replied  she  might 
for  the  last  six  weeks. 

Defendant,  while  denying  the  plaintiffs  right,  has 
brought  into  Court  $141.50.  He  also  stated  in  his  evidence, 
that  plaintifE,  after  the  death  of  the  testatrix,  said  she  had 
been  paid  up  to  the  1st  October* 

Under  the  authority  of  such  cases  as  Waiker  v.  Boughner 
(1889),  18  0.  R.  448;  Money  v.  Orout  (1903),  6  0.  L.  R 
521;  and  Johnson  v.  Brotim  (1909),  13  0.  W.  R.  1212,  and 
14  0.  W.  R.  272,  the  plaintiff  cannot  succeed,  at  least  for  the 
time  down  to  October  1st,  1910,  when  the  monthly  payments 
ceased. 

There  having  been  no  agreement  or  promise  for  payment 
of  any  definite  amount,  the  most  that  plaintiff  can  claim 
for  her  services  and  trouble  while  living  with  deceased  is  the 
fair  and  reasonable  value  thereof.  Apart  from  the  monthly 
payment  of  $10  paid  promptly  by  deceased  and  accepted  by 
the  plaintiff  for  almost  the  whole  period  of  her  residence 
with  deceased,  the  amount  of  the  bequest  made  to  her  by  the 
will  was  more  than  ample  remuneration,  on  the  most  liberal 
scale  of  allowance,  for  the  services  of  every  kind  which  she 
performed,  and  any  trouble  she  was  put  to,  in  any  event  down 
to  October  1st,  1910. 

In  view,  however,  of  the  fact  that  there  seems  to  have 
been  some  recognition  of  the  special  claim  put  forth  for  the 
last  six  weeks  of  the  lifetime  of  the  deceased,  during  part 
of  which  she  was  ill  and  perhaps  required  attention  such  as 
plaintiff  had  not  previously  been  called  upon  to  give  her,  it 
is  not  unreasonable  that  there  be  allowed  to  plaintiff  out  of 
the  $141.50  paid  into  Court  the  amount  claimed  by  her  for 
that  period,  namely  $129.  Subject  to  this  allowance  to  plain- 
tiff, I  dismiss  her  action  with  costs. 
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Hon.  Sir  John  Boyd^  C.  April  12th,  191?. 

LEE  V.  CHIPMAN. 

3  O.  W.  N.  1043. 


Annuitjt—^harge  on  Land  —  Land  Sold  —  Payment  into  Court  — 
Application  for  Payment  out  of-  Lump  Sum  to  Satisfy  Annual 
Payments — ResiBtea  hy  Persons  Entitled  to  Surplus. 

Land  chari^d  with  payment  of  an  annuity  was  sold  under  the 

direction  of  a   Local   Master  and   proceeds  paid  into  Court.    The 

report  directed  that  the  annuitant  be  paid  an  annual  sum  for  main- 

.  tenance,  and  that  the  surplus  (if  any)   be  distributed  on  her  death. 

Annuitant  and  one  of  the  co-owners,  by  way  of  appeal  from  the 
report,  appliad  to  haye  a  lump  sum»  considerably  less  than  the  capital- 
ised value  of  annuity  paid  out  to  the  annuitant  in  full  satisfaction  ^f 
such  annuity.    The  other  co-owners  resisted  this  application. 

BoTD,  G.,  held,  that  all  parties  interested  must  agree  to  such  an 
arrangement  otherwise  the  Court  could  not  sanction  it. 

Appeal  dismissed  with  costs  to  the  respondents  out  of  the  fund. 

An*  appeal  by  the  plaintiff  and  the  defendant  Robert 
Stevenson  from  a  report  of  the  Local  Master  at  Cornwall  in 
a  proceeding  for  the  partition  or  sale  of  land.  Heard  in 
Weekly  Conrt  at  Ottawa. 

D.  B.  Maclennan,  K.C.,  for  the  appellants. 
G.  I.  Gogo,  for  the  other  defendants. 

Hon.  Sir  John  Boyd,  C.  : — The  testator  has  charged  the 
land  in  question  with  the  maintenance  of  his  niece  Bridget 
Lee  without  limiting  such  support  to  the  income  of  the  land 
and  without  requiring  her  to  live  on  the  place.  That,  of  course, 
runs  for  the  life  of  Bridget,  who  is  about  60  years  old  and 
somewhat  infirm,  and  the  charge  is  upon  the  whole  of  the 
lands — not  merely  the  rents  and  issues  thereof. 

She  applied,  being  also  a  part  owner  of  the  lands,  for  a 
sale  or  partition,  and  this  the  Master  has  granted  in  the 
shape  of  directing  a  sale  freed  from  the  charge  for  main- 
tenance. The  sale  has  produced  the  net  sum  of  $4,315,  which 
is  all  chargeable  with  what  will  be  required  for  main- 
tenance. The  Master  finds  that  she  is  entitled  to  receive 
$500  a  year  for  maintenance,  and  that  the  annual  payment, 
if  capitalized,  would  amount  to  more  than  the  entire  pur- 
chase money.    The  amount  he  fixes  would  be  $4,470,  but  in 


896  ^BE  ONTARIO  WEEKLY  REPORTER.        [yoL.  21 

his  view  it  is  not  proper  so  to  apply  the  fund,  but  directs  all 
to  remain  in  Court  subject  to  the  payment  with  accruing 
interest  of  the  yearly  sum  and  that  no  distribution  of  the 
Burplus   (if  any)  till  her  death. 

The  appeal  is  taken  by  her  and  x)ne  of  the  co-owners, 
Robert  Stevenson,  who  owns  five  eighth  shares  of  the  land, 
she  being  owner  of  one-eighth,  to  have  a  lump  sum  paid  out, 
and  she  is  willing  to  have  that  fixed  at  $3,600,  which  would 
leave  a  surplus  of  which  Robert  would  get  $448  and  she  $89 
and  the  others,  five  in  all,  small  sums  under  $50  each. 

The  fund  in  Court  represents  the  land  and  by  retaining 
the  fund  in  Court  she  gets  precisely  what  was  intended  for 
her  by  the  testator  so  long  as  she  lives  and  so  long  as  the 
fund  lasts.  As  against  the  resisting  co-owners  who  desire  to 
take  the  chances  of  her  living  a  less  period  than  that  ac- 
cepted by  the  Master  as  her  probable  term  of  life,  I  do  not 
think  I  should  interfere  with  the  report.  There  would  l)e 
a  change  made  in  the  terms  and  manner  of  payment  by  this 
process  of  commutation,  and  I  do  not  think  the  Court  would 
have  jurisdiction  so  to  determine  against  the  opposition  of 
any  co-owner.  Power  to  pay  a  lump  sum  is  given  by  statute 
in  certain  cases  of  dower  and  the  like,  but  not  in  case  of  a 
charge  for  maintenance  created  by  will.  That  the  consent  of 
both  sides  is  required  is  implied  in  the  case  of  HicJcs  v.  Ross 
(1891),  3  Ch.  499,  and  the  general  rule  of  the  Court  is, 
when  charged  land  is  sold,  to  set  apart  a  sufficient  sum  to 
answer  the  claim  for  the  annuity  as  it  falls  due  from  time  to 
time:  Re  Parry,  42  Ch.  D.  583,  approved  in  Harbin  t\ 
Uasterman,  [1896]  1  Ch.  351.  That  the  Master  has  done 
in  this  report. 

It  was  argued  that  the  terms  of  the  judgment  suggest  a 
lump  sum  as  being  contemplated.  But  the  Master  who  made 
the  report  was  the  judicial  officer  who  issued  the  judgment 
for  partition,  and  he  does  not  so  read  his  judgment,  nor  do 
I.  The  clause  relied  on  is  that  the  parties  are,  after  paying 
costs,  entitled  to  the  proceeds  of  the  sale  in  the  following 
order  and  proportions;  the  said  plaintiff  is  entitled  to  sucli 
an  amount  as  may  Ik*  sufficient  in  the  aggregate  to  satisfy  her 
claim  and  lien  for  support  .  .  .  and  that  the  residue  be 
distributed  in  proper  proportion  among  the  co-owners.  The 
word  "  aggregate  "  does  not  mean  one  payment  of  one  lump 
Bum,  but  that  a  sufficient  aggregate  sum  shall  be  held  to 
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answer  the  claim  as  it  falls  due  from  time  to  time.  The 
Master  has  carried  out  this  direction  and  has  provided  fully 
for  her  claim  during  life.  The  annuitant  is  living  with  the 
defendant  Robert,  and  no  doubt  it  is  for  his  interest  to  for- 
ward her  claim,  but  I  do  not  think  that  can  be  done  by  the 
Court  as  against  the  other  parties  interested. 

The  application  should  be  dismissed  with  costs  to  be  paid 
to  the  respondents  out  of  the  money  in  Court;  but  no  costs 
to  those  supporting  the  appeal. 


Hon.  Mr.  Justice  Biddell.  Apkil  15th,  1912. 

Be  DINNICK  v.  MoCALLUM  &  TOBONTO. 

3  O.  W.  N.  1061. 


Municipal  Corporation  —  By-law  —  Restricting  BuiMings — To  ^e  25 
Feet  from  Street  Line — Application  of  By-lato  to  Vomer  Lots — 
4  Edw.  VII.  0.  22,  8,  19, 

Question  whether  statute  4  Edw.  VII.  c.  22,  s.  19  (Ont.)  em- 
powers a  city  to  pass  a  by-law  prohibiting  the  erection  of  a  building 
within  a  certain  distance  of  the  street  line  in  a  "  residential "  dis- 
trict where  the  proposed  building   does  not  "  front "  on  such  street? 

RiDDELL,  J.,  held,  that  having  regard  to  Ont.  Judicature  Act  s. 
81  (2)  he  had  no  jurisdiction  to  decide  differently  than  Toronto  v. 
Schultz  (1911) »  19  O.  W.  R.  1013,  which  he  deemed  to  have  been 
wrongly  decided,  therefore  he  referred  the  case  to  Divisional  Court 
for  decision. 

Motion  by  D.  L.  Dinniek  for  a  mandamus  directed  to  the 
corporation  of  the  city  of  Toronto  and  the  City  Architect 
to  issue  a  permit  to  the  applicant  for  the  erection  of  an 
apartment  house  on  the  corner  of  Avenue  road  and  St.  Clair 
avenue,  in  said  city. 

W.  C.  Chisholm,  K.C.,  for  the  applicant's  motion. 
H.  Howitt,  for  the  municipality,  contra. 

Hon.  Mr.  Justice  Riddell: — ^By  the  Act  (1904),  4 
Edw.  VII.  ch.  22,  sec.  19,  it  was  provided  that  "  The  councils 
of  cities  .  .  .  are  authorized  ...  to  pass  and  enforce 
.     .     .    by-laws    ...    to  regulate  and  limit  the  distance 
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from,  the  line  of  the  street  in  front  thereof  at  which  build- . 
ings  on  residential  streets  may  be  built;  such  distance  may 
be  varied  upon  dififerent  streets  or  in  different  parts  of  the. 
same  street." 

The  city  of  Toronto  purporting  to  act  under  the  powers 
given  by  this  statute,  in  December  1911  passed  By-law  No. 
5891  containing  the  following  provisions :      * 

^'No  building  shall  hereafter  be  built  or  erected  on  the 
lots  fronting  or  abutting  on  both  sides  of  Avenue  road, 
from  St.  Clair  avenue  to  Lonsdale  road,  within  a  distance 
of  forty  feet  trojn  the  east  j^nd  west  lines  of  the  said  road, 
and  no  person  shall  hereafter  erect  or  build  any  such  build- 
ing in  contravention  of  this  By-law." 

Avenue  road  is  admittedly  a  "  residential  street "  within 
the  meaning  of  the  Act. 

Mr.  Dinnick  being  the  owner  of  the  block  of  land  at  the 
north-east  corner  of  St.  Clair  avenue  and  Avenue  road,  de- 
sired to  build  an  apartment  house  at  the  corner^  60  ft.  on  St. 
Clair  avenue  and  130  ft.  on  Avenue  road — see  the  rough 
plan  attached.  Drawing  up  all  proper  plans  and  specifica- 
tions, he  applied  to  the  City  Architect  for  a  building  permit 
which  was  refused  solely  on  the  ground  that  the  proposed 
building  would  be  in  violation  of  By-law  6891. 

Upon  motion  for  a  mandamus  the  city  did  not  insist, 
upon  any  technical  objection — and  the  real  matter  to  he 
decided  is  as  to  the  validity  of  the  by-law  and  its  application 
to  the  present  case. 

It  is  admitted  that  this  building  "fronts"  on  St.  Clair 
avenue* 

« 

The  first  and  substantial  contention  of  the  applicant  is 
that  the  legislation  does  not  empower  the  city  to  pass  a 
by-law  prohibiting  the  erection  of  a  building  within  a  certain 
distance  of  a  residential  street  unless  the  proposed  building 
"  fronts  "  on  the  street. 

I  do  not  agree  with  that  contention— the  power  is  given 
to  limit  the  distance  of  buildings  from  the  line  of  the  street 
in  front  of  the  proposed  buildings — ^the  street  is  in  front  of 
the  building,  indeed,  but  that  does  not  necessarily  imply  that 
the  part  of  the  building  which  is  in  common  parlance  called 
the  front  shall  face  or  look  toward  the  street. 

Any  side  or  face  of  a  building  i^  a,  front,  although  the 
word  is  more  commonly  used  to  denote  the  entrance  side. 
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New  Oxford  Diet,  sub  voc,  "Front*'  p.  563,  col.  3,  para.  6. 
Back-front,  rear-front,  the  four  fronts  of  a  house  are  all 
terms  in  common  use,  and  there  is  no  reason  why  a  building 
should  not  *^  front  '*  on  twOj  three  or  four  streets,  or  that  two, 
three  or  four  streets  should  not  be  "in  front  thereof,*'  all 
such  streets  would  I  think  "confront**  the  building.  New 
(52;"Dibi^f5hfri):'5B4,  col.  1,  It)  (a).-^ ' 

We  must  look  at  the  object  of  the  legislation.  It  must 
bg  pldn  that  thewhoje  object  was  to  enable  the  city  to 
make  residential  streets  mpre  attractive,  efc^  "By"  preyenting" 
building  out  to  the  street  line — it  would  make  a  farce  of  the 
legislation  if  persons  were  to  be  allowed  to  build  with  the 
gable  ends  of  their  houses  toward  the  street  and  up  to  the  line 
of  the  street,  claiming  that  they  did  not  front  on  the  street 
and  therefore  the  street  wa$  not  "  in  front  hereof.**  And  it 
would  be  no  less  absurd  to  say  that  if  people  could  not  build 
in  that  way  in  the  middle  of  the  block,  they  could  at  the  cor- 
ners. I  am  of  the  opinion  that  the  power  exists  to  prevent 
any  buildings  being  placed  within  a  distance  (of  course  rea- 
sonable) of  the  line  of  a. residential  street. 

Then  "irTs"^Ba!d'1;Tiat  this  is  in  eftect  an  expropriation' 
of  the  applicant's  land,  .^n  St.  Clair  avenue,  but  this  is  an 
argument  to  be  advanced  to  the  Legislature  and  to  the  coun- 
cil."" ^  y'^/;;.T-  ■    .•"        -"^ — ^ ' 

The  by-law  is  not  perhaps  very  well  drawn — ^it  is  not 
lots  through  which  Avenue  road  runs  and  which  therefore 
are  "  on  both  sides  of  Avenue  Eoad  **  which  are  meant,  but 
lots  on  each  side.  But  the  language  is  quite  intelligible 
and  can  fairly  be  made  to  cover  the  lot  of  the  applicant. 
"  East  and  west  lines  **  must  of  course  be  read  distributively. 
No  objection  can  be  taken  to  the  prohibition  to  "  build  on  the 
lots  fronting  or  abutting  on  .  .  Avenue  road,**  where  the 
legislation  authorizes  a  prohibition  to  build  on  any  lot  within 
the  fixed  distance  of  the  line  of  the  street. 

I  should  dismiss  the  motion  but  that  a  decision  of  the 
C.J.K.B.  has  been  brought  to  my  attention,  Schultz  v. 
Toronto  (1911),  19  0.  W.  E.  1013,  which  seems  to  be 
decided  the  other  way.  I  am  not  at  liberty  to  disregard 
O.J. A.  sec.  81  (2),  but  as  with  the  utmost  respect  I  "deem 
the  decision  previously  given  to  be  wrong  and  of  suflScient 
importance  to  be  considered  in  a  higher  Court,**  I  refer  this 
case  to  a  Divisional  Court. 
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Hon.  Mr.  Justice  Middleton.  April  16th,  1912. 

LIVINGSTON  V.  LIVINGSTON. 

3  O.  W.  N.  1066;        O.  L.  R. 


Partnerahip— Liquidation  —  Accounts  —  Report    of   Referee — Report 

Varied  on  Appeal— Costa, 

Referee  found  that  while  a  certain  business  carried  on  at  Yale, 
Michigan,  was  not  a  partnership  asset,  yet  as  it  was  carried  on  by 
James  Livingston  as  a  competing  business  without  the  consent  of 
his  partner  on  the  principle  laid  down  in  Aaa  v.  Benhatn,  2  Gh.  255, 
he  was  liable  to  account  for  all  profits  made  therein. 

Referee  found  further,  that  as  James  Livingston  had  in  the 
winding  up  of  the  partnership  assets  purchased  through  a  nominee 
a  certain  oil  mill  belonging  to  the  partnership  he  should  account  for 
all  profits  made  on  the  sale  of  such  milL 

Referee  further  allowed  compensation  to  James  Livingston  for 
services  rendered  by  him  in  the  winding^p  of  the  partnership. 

Middleton,  J.,  held,  that  James  Livingston  was  not  liable  to 
account  for  the  profits  of  the  Tale  business  as  it  was  not  a  competing 
business,  and  further  had  beea  carried  on  with  his  partner's  know- 
ledge and  consent. 

That  James  Livingston  need  not  account  for  the  profits  on  the 
sale  of  the  oil  mill,  but  only  on  the  excess  of  its  actual  worth  over 
what  he  paid  for  it,  which  was  in  this  case  nil. 

Atkinson  V.  Casserly,  22  O.  L.  R.  567,  referred  to. 

That  a  surviving  co-partner  who  assists  in  the  liquidation  of  the 

f)artnership  business  is  not  entitled  to  remuneration  therefor  as  he 
s  not  an  express  trustee  under  the  Trustees  Act,  ss.  27,  40. 
Order  of  Referee  varied  accordingly.    No  costs. 

An  appeal  by  the  defendant  and  a  cross-appeal  by  the 
plaintiffs  from  a  report  of  George  Kappele,  Esquire,  Official 
Referee,  dated  December  7th,  191Q,  upon  a  reference  for 
taking  accounts  of  a  partnership  which  formerly  existed 
between  John  and  James  Livingston. 

John  Livingston  died  in  1896,  and  this  action  was 
brought  by  his  representatives  against  James  Livingston. 

Hon.  Wallace  Nesbitt,  K.C.,  and  H.  S.  Osier,  K.C.,  for 
the  plaintiffs. 

I.  F.  Hellmuth,  K.C.,  and  J.  H.  Moss,  K.C,  for  the 
defendant. 


Hon.  Mr.  Justice  Middleton  :— The  facts  are  fully  set 
forth  in  the  very  elaborate  and  careful  report  of  the  learned 
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Referee,  and  I  do  not  need  to  set  them  forth  at  length.  Three 
difitinct  matters  were  argued,  and  these  require  to  be  separ- 
ately dealt  with. 

In  1856  the  late  John  Livingston  and  James  Livingston 
came  to  Canada — young  men — ^without  any  capital,  and 
throughout  their  lives  worked  together  as  partners.  From 
very  small  beginnings  their  business  prospered,  until,  at 
the  death  of  John  the  elder  brother,  in  1896,  their  joint  pro- 
perty amounted  to  more  than  half  a  million  dollars.  During 
all  this  time  the  brothers  appear  to  have  had  perfect  con- 
fidence in  each  other,  and  each  seems  to  have  accorded  to  the 
other  the  greatest  liberty  with  respect  to  the  assets  of  the 
firm.  There  does  not  appear  to  have  been  any  of  the  restric-. 
tions  that  would  usually  have  existed  in  the  case  of  a  part- 
nership. iEach  brother  was  practically  allowed  to  do  as  he 
pleased.  If  he  wanted  money,  he  took  it,  and  it  was  charged 
to  him.  There  was  no  fixed  capital.  Each  brother  took 
what  he  needed,  and  what  was  left  was  used  for  the  purposes 
of  the  business. 

In  the  course  of  time  new  problems  arose.  Some  members 
of  the  family  were  taken  into  the  business.  Ultimately,  when 
McColl,  a  son-in-law  of  James,  and  Peter  Livingston,  a 
nephew,  in  1887  desired  to  be  taken  into  the  business,  James 
came  to  the  conclusion  that  it  was  inadvisable  to  introduce 
into  the  concern  any  more  relatives,  and  he  told  these  ^oung 
men  to  endeavour  to  establish  a  business  for  themselves  in 
Michigan,  and  that  he  would  assist  them.  It  appears  that 
John  was  asked  to  join  in  this,  but  declined.  Finally  an 
arrangement  was  come  to  between  the  two  young  men  and 
James,  by  which  they  formed  a  partnership  to  operate  at 
Yale,  Michigan;  and  there  is  no  doubt  that  James  was  the 
financial  backer  of  this  business.  He  desired  to  open  a  separ- 
ate bank  account  for  its  financing;  and,  at  the  suggestion  of 
the  local  bank  manager,  he  opened  a  special  account — ^**  J. 
&  J.  Livingston  Special.^'  This  was  for  the  purpose  of  avoid- 
ing any  discussion  with  the  Bank's  head  ofiice. 

This  business  was  carried  on  in  Michigan  for  nine  years 
before  John's  death,  and  from  small  beginnings  grew  to  be 
a  veiy  substantial  affair.  There  was  no  secrecy  in  connection 
with  it.  It  had  many  dealings  with  the  firm  of  J.  &  J.  Living- 
ston; and  when  the  United  States  tariff  was  charged  so  as  to 
make  it  unprofitable  for  certain  branches  to  be  carried  on  from 
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Canada,  some  business  formerly  done  by  the  Canadian  finn 
appears  to  have  been  substantially  transferre'd  to  the  Ameri- 
can firm. 

Annual  statements  were  prepared  by  the  accountant  and 
were  submitted  to  John  Li^ngston.  In  none  of  these  state- 
ments was  the  Michigan  business  treated  as  being  an  asset  of 
thd  Canadian  firm.  Xo  objection  whatever  was  ever  taken 
by  John;  in  fact,  from  the  beginning  of  the  whole  matter, 
each  brother  seems  to  have  been  entirely  content  to  abide  by 
the  actions  of  the  other. 

.  After  the  death  of  John,  those  claiming  under  him  appear 
to  have  felt  themselves  aggrieved  by  the  dilatoriness  of  Jamep 
ito  the  winding-up  of  the  partnership,  and  in  1901  an  action 
for  the  dissolution  of  the  partnership  was  brought.  Thi* 
action  has  dragged  on  to  the  present  time. 

In  1902,  by  consent,  a  judgment  was  pronounced  for  a 
dissolution  in  the  ordinary  form,  save  for  the  reservation  to 
James  of  the  right  to  make  a  claim  to  be  remunerated  for  his 
services  in  connection  with  the  liquidation:  When  the  ac- 
counts were  brought  in  under  this  judgment  by  the  defendant, 
a  surcharge  was  filed  claiming  among  other  things  that  this. 
Yale  business  was  an  asset  of  the  firm. 

The  other  members  of  the  Yale  firm  were  not  before  the* 
Court;  yet  both  the  Master  to  whom  the  matter  was  originally^ 
referred,  and  the  learned  Referee,  have  in  their  absence, 
assumed  to  deal  with  the  question  of  ownership.  The  learned 
Beferee  has  found  that  the  business  is  and  always  was  a  separ-: 
ate  business,  and  that  it  was  not  owned  by  the  partnership; 
and  no  appeal  has  been  had  from  this  decision.  The  Referee 
has,  however,  found  that  the  facts  bring  the  case  within  the 
Rule  of  law  laid  down  by  Lindley  in  Aas  v.  Benham,  2  Ch.' 
255: 

"  It  is  dear  law  that  every  partner  must  account  to  the 
firm  for  every  benefit  derived  by  him  without  the  consent 
of  his  co-partners  from  any  transaction  concerning  the  part- 
nership, or  from  any  use  by  him  of  the  partnership  property, 
name,  or  business  connection.  It  is  equally  clear  law  that  if 
a  partner  without  the  consent  of  his  co-partners  carries  on  a 
business  of  the  same  nature  as  a  competing  business  with  that 
of  the  firm  he  must  account  for  and  pay  over  to  the  firm  all 
profits  made  by  that  business.'^ 
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Upon  that  assumption  he  has  directed  the  defendant  to 
bring  into  the  partnership  accounts  all  the  profits  received 
by  him  from  the  Yale  business ;  and  I  understand  this  ruling 
to  include  not  merely  the  profits  which  have  actually  been 
divided  but  profits  which  have  gone  to  increase  the  capital 
of  that  concern. 

Upon  the  argument  before  me  it  was  admitted  that  this 
was  ttfo  wide,  and  that  James's  liability,  if  any,  to  account, 
must  be  taken  to  have  terminated  upon  the  dissolution  of 
the  Canadian  firm  by  the  death  of  his  brother  John. 

With  great  respect  for  the  learned  Referee,  and  realizing 
the  advantage  he  had  in  hearing  some  portion  of  the  evi- 
dence, I  find  myself  unable  to  agree  with  him.  I  think  the 
irresistible  inference  from  the  facts  is  that  what  was  done 
by  James  was  done  with  the  assent  and  approval  of  John, 
and  that  therefore  the  rule  has  no  application. 

The  case  in  this  aspect  is  singularly  like  Kelly  v.  Kelly,  20 
M.  L.  R.  579,  decided  since  the  learned  Referee's  report. 

Had  I  not  come  to  this  conclusion,  I  would  have  hesi- 
tated long  before  determining  that  this  business  was  a  com- 
peting business  within  the  Rule  in  question.  When  the 
business  was  established,  the  intention  undoubtedly  was  to 
locate  the  young  men  far  from  home,  where  the  business  would 
not  compete.  They  were  to  go  to  another  country,  and  earn 
their  own  experience,  and  to  establish  an  independent  busi- 
ness for  themselves :  James  became  a  partner  in  the  Yale  busi- 
ness for  the  purpose  of  remunerating  him  foT  his  advice  and 
counsel,  and  above  all  for  his  financial  assistance.  None  of 
the  cases  upon  competing  business  at  all  resemble  this;  and 
when  the  relationship  which  existed  between  the  brothers  is 
borne  in  mind,  it  seems  to  me,  at  least,  that  the  case  is  very 
far  removed  from  the  facts  of  the  cases  which  have  given 
rise  to  the  rule. 

Upon  the  argument  the  Wurth-Haist  business  was  men- 
tioned as  forming  the  subject  of  a  separate  ground  of  appeal. 
This  was  not  argued  in  detail,  as  I  was  told  that  my  decision 
in  connection  with  the  Yale  business  would  govern  it. 

The  second  ground  of  appeal  is  in  connection  with  an  oil 
mill  owned  by  the  firm.  After  the  dissolution  and  after  the 
parties  were  at  arm's  length  and  represented  by  separate 
solicitors,  negotiations  took  place  between  James  Livingston 
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and  the  representatives  of  John  for  the  purchase  of  this  mill. 
James  oflEered  $45,000.  This  was  at  first  accepted,  t)ut  the 
acceptance  was  withdrawn.  The  property  was  then  offered 
for  sale  and  was  purchased  by  one  Erbach,  brother-in-law  of 
James,  for  $38,500.  This  sale  was  attacked  before  the  Re- 
feree as  being  a  sale  at  an  undervaluation ;  but  the'  Eef eree 
found  upon  the  evidence  that  the  sale  was  provident  and  the 
price  realized  was  as  much  as  the  mill  was  worth.  This  find- 
ing is  well  warranted  by  the  evidence.  The  valuation  obtained 
on  behalf  of  John^s  representatives,  of  something  over  $48,000, 
was  accompanied  by  the  statement  that  no  such  price  could 
be  realized  at  a  sale,  but  that  it  represented  the  actual  value  of 
the  machinery  as  a  running  concern,  and  that  the  value  placed 
on  the  buildings  could  not  be  realized  because,  apart  from  the 
oil  business — for  which  the  buildings  were  adapted — they  had 
no  utility. 

This  sale  was  further  attacked  upon  the  ground  that 
James  Livingston  was  in  truth  himself  the  purchaser,  and 
that  Erbach  was  a  mere  trustee  for  him  and  the  referee  has 
so  foT2Bd.  A  company  was  incorporated  shortly  after  the  pur- 
chase, and  the  property  was  turned  over  to  it  and  this  com- 
pany has  in  its  turn  again  sold  to  the  Dominion  Oil  Com- 
pany. The  whole  transaction  was  financed  upon  James  Liv- 
ingston's credit,  and  neither  the  purchaser  nor  any  of  the 
shareholders  of  the  company  have  ever  put  any  money  into 
the  concern.  I  do  not  think  it  was  opon  to  the  Master  to 
enquire  into  the  title  of  the  purchasers,  in  their  absence.  The 
company,  although  the  creation  of  James  Livingston,  and  in 
one  sense  almost  identical  with  him,  was  still  a  legal  entity 
and  could  not  be  deprived  of  its  property  in  its  absence,  but 
James  Livingston  can  be  made  to  account  upon  a  proper 
basis  if  he  had  been  guilty  of  wrongdoing. 

Upon  the  appeal  before  me  it  was  argued  that  the  Re- 
feree's finding  of  fact  was  not  correct.  No  doubt  the  finding 
is  opposed  to  the  oath  of  all  those  concerned;  but  actions 
frequently  speak  louder  than  words;  and  the  conclusion  ap- 
pears to  me  irresistible  that  Livingston  was  in  truth  the 
purchaser. 

I  was  urged  to  find  that  the  correct  inference  from  tlie 
evidence  is  that  Livingston  was  not  the  purchaser  at  the 
sale,  that  Erbach  was  not  a  trustee  for  him,  but  that  after 
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the  contract  had  ceased  to  be  executory  Livingston  hod  pur- 
chased from  Erbach.  The  difficulty  is  that  there  is  no  evi- 
dence to  support  this  contention,  and  that  it  is  quite  opposed 
to  what  is  stated  by  every  one.  It  was  suggested  that  to  find 
otherwise  would  be  to  impute  some  improper  conduct  or  scmie 
ignorance  of  the  law  to  the  late  Mr.  Barwick.  I  do  not  think 
it  is  necessary  to  do  this.  I  think  it  extremely  unlikely  thit 
Mr.  Barwick  knew  the  facts.  Livingston  no  doubt  was  ad- 
vised, and  no  doubt  knew,  that  he  could  not  buy  directly  or 
indirectly;  but  nevertheless  I  think  Erbach  did  buy  for  him; 
and  everything  that  has  taken  place  subsequently  is  con- 
sistent only  with  this  view. 

But  I  cannot  at  all  agree  with  the  consequences  the  Re- 
feree has  attributed  to  this  finding  of  fact.  He  says  that 
the  defendant  must  account  to  the  estate  for  what  was  re- 
ceived by  the  James  Livingston  Linseed  Oil  Company  when 
it  went  into  the  oil  merger  and  transferred  its  pix^erty  to 
the  Dominion  Linseed  Oil  Company. 

I  do  not  think  this  is  the  result.  Before  the  transaction 
was  attacked,  Erbach  had  conveyed  the  property  to  the  James 
Livingston  Company.  Their  title  has  not  been  impeache^l. 
This  transfer  was  at  the  same  purchase  price,  and  merely 
involved  the  assumption  of  the  liability  to  pay  the  $38,500 
to  the  estate;  so  there  was  then  no  profit.  Nevertheless, 
Livingston  would  be  liable  to  account  for  the  real  value  of  the 
property  which  he  had  improperly  purchased ;  but  it  has  been 
found  that  the  property  sold  for  its  full  value  and  the  finding 
has  not  been  appealed  from,  and^  I  think  this  ends  his  liability. 

The  consequences  of  the  Eeferee's  finding  appear  to  he 
most  serious.  The  Jtfmes  Livingston  Oil  Company  carried  on 
business  for  years.  The  buildings  and  machinery  formed  a 
very  small  part  of  its  real  assets.  It  was,  as  a  going  concern, 
transferred — ^probably  at  a  fictitious  price — ^to  the  Dominion 
Company ;  and  it  would  be  an  extraordinary  thing  if  the  result 
should  be  that  the  estate  should  receive  much  more  than  the 
buildings  and  machinery  were  worth,  and  much  more  than 
these  buildings  and  machinery  cost  or  could  be  duplicated  for. 
The  question  involved  somewhat  resembles  that  discussed  in 
Lindley  on  Partnership,  7th  ed.,  p.  634,  concerning  the  lia- 
bility of  partners  who  carry  on  a  partnership  business,  after 
their  dissolution,  and  the  profits  made  arise  not  so  muA 
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from  the  partnership  assets  which  are  used  as  from  the  skill, 
industry,  and  ability  of  the  surviving  partners. 

The  question  of  the  measure  of  damages  of  a  trustee  who 
becomes  himself  a  purchaser  is  dealt  with  in  the  Divisional 
Court  in  the  case  of  Atkinson  v,  Casserley,  22  0.  L.  R.  M7. 

The  third  question  is  the  propriety  of  the  allowance  made 
by  the  Eeferee  to  the  defendant  for  his  services  in  connection 
with  the  liquidation  of  the  partnership.  No  doubt  the  de- 
fendant has  rendered  great  services  to  the  partnership,  and 
as  a  matter  of  fairness  and  equity  his  services  ought  to  be 
.remunerated;  but  I  fear  that  the  law  is  against  his  claim. 
In  England  it  is  well  settled  though  I  have  been  unable  to 
find  any  case  indicating  the  precise  ground  upon  which  such 
a  claim  is  disallowed.  It  may  be  because  of  the  nature  of  the 
partnership  contract ;  or  it  may  be  because  in  England  trustees 
render  their  services  gratuitously  unless  it  is  otherwise  ex- 
pressly provided  in  the  trust  deed.  More  probably  there  has 
never  been  any  exact  statement  of  the  reason  for  the  rule, 
because  no  English  lawyer  would  think  of  placing  the  right 
of  a  surviving  partner  higher  than  the  right  of  a  trustee. 

I  can  find  no  trace  of  any  such  allowance  having  been 
made  in  Ontario.  The  right,  if  it  exists,  must  be  based 
upon  the  Trustee  Act.  For  convenience  I  refer  to  the  Act 
in  the  Revision  of  1897,  which  in  this  respect  is  similar  to 
the  Act  of  1387,  which  probably  applies.  The  sections  deal- 
ing with  this  matter  are  40  et  seq.  Section  40  provides  that 
"any  trustee  under  a -deedy  flettlemwat  or  will  ...  or 
any  other  trustee,  howsoever  the  trust  is  created'*  shall  be 
entitled  to  an  allowance.  These  words,  it  seems  to  me,  apply 
only  to  express  trustees;  and  this  impression  is  strengthened 
by  reference  to  section  27,  which  provides  that  the  expression 
" trustee *'  in  the  next  five  sections  of  the  Act  include  "a 
trustee  whose  trust  arises  by  construction  or  implication  of 
law,  as  well  as  an  express  trustee."  So,  even  if  a  surviving 
partner  could  be  regarded  as  a  trustee,  he  would  not  be  within 
the  provision  of  the  statute  relating  to  remuneration. 

Besides  this,  there  is  authority  for  the  statement  that  a 
surviving  partner  is  not  a  trustee  at  all.  Knox  v.  Gye,  L.  B.  5 
H.  L.  675.  His  position  no  doubt  imposes  certain  obligation's 
and  duties  which  are  in  their  nature  fiduciary;  but  it  is 
not  every  one  who  is  subjected  to  these  obligations  and 
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restraints  who  can  claim  to  be  a  trustee  and  entitled  to  all 
the  privileges  of  a  trustee.  A  wider  construction  has  been 
adopted  in  the  interpretation  of  the  statutory  provision  corres- 
ponding with  section  27.  See  Re  Lands  Allotment  Company, 
1894,  1  Ch.  at  p.  632;  but  I  am  precluded  from  applying 
this  reasoning  to  the  case  in  hand  because  of  the  view  I 
entertain  that  section  40  applies  only  to  express  trustees. 

The  result  is  that  both  appeal  and  cross-appeal  succeed  to 
the  extent  indicated ;  and,  as  success  is  divided,  there  should  be 
no  costs. 
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divisional  court. 

April  16th,  1912. 
COREA  V.  McCLAHY. 

3  O.  W.  N.  1071. 

Negligence  —  Dangerous  Machine.  ' —   Contributory  Negligence  — 

Inadvertence — New  Trial, 

Action  claiming  $1,200  damages  for  the  loss  of  three  fingers  cut 
off  in  a  stamping  and  pressing  machine  in  defendants'  factory  alleged 
to  have  been  caused  by  defendants'  negligence.  At  trial  judgment 
was  given  plaintiff  for  $700  and  costs. 

Divisional  Coubt  held  that  if  the  workman  gets  into  the  wrong 
place  or  acts  as  he  should  not,  his  act  being  one  without  which  the 
accident  would  not  have  happened,  the  master  is  not  liable. 

D'Aoust  v.  Bisseit  (1909),  13  O.  W.  R.  1115,  followed. 

Trial  judgment  set  aside  and  new  trial  granted,  as  defendants' 
counsel  said  he  would  be  satisfied  with  a  new  trial.  Oosts  of  the 
appeal  to  be  to  the  defendants  on  any  event.  Costs  of  the  last  trial 
to  be  in  the  cause,  unless  otherwise  ordered  by  the  trial  Judge. 

An  appeal  by  the  defendants  from  a  judgment  of  Hon. 
Sir  Wm.  Meredith,  C.J.C.P.,  upon  the  findings  of  a  jury, 
in  favour  of  the  plaintiff,  in  an  action  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  while  work- 
ing in  the  defendants'  factory. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Glenholme  I^alconbridge,  C.J.K.B.,  Hon.  Mr.  Justice 
Britton  and  Hon.  Mr.  Justice  Eiddell. 

G.  S.  Gibbons,  for  the  defendants,  appellants. 
E.  M.  Flock,  for  the  plaintiff,  respondent. 

Hon.  Mr.  Justice  Riddell: — The  plaintiff,  an  Italian, 
21  years  of  age,  was  working  on  a  stamping  press  stamping 
dipper  bottoms.  The  operation  was  as  follows — the  workman 
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would  take  a  tin  "  blank  ^*  up  with  his  left  hand,  place  it  upon 
the  plate  of  the  machine  in  the  reverse  part  of  the  die,  put 
his  foot  upon  the  treadle  of  the  machine  which  caused  the 
obverse  of  the  die  to  descend  upon  the  blank  and  after  pressing 
it  into  shape,  rise  leaving  the  blank ;  then  the  operator  would 
with  a  small  lever  in  his  right  hand  raise  the  stamped  tin 
from  the  reverse  of  the  die,  when  he  saw  that  the  part  of  the 
machine  carrying  the  reverse  in  the  meantime  had  come  to  a 
standstill.    This  operation  was  repeated  de  capo. 

The  workman,  the  plaintiflf,  was  thus  working  22nd  July, 
1911,  when  by  some  means  his  hand  got  caught  between  the 
parts  of  the  die,  and  he  sustained  permanent  injury  to  his 
left  hand.  He  says  his  foot  was  not  on  the  treadle  at  the 
time  of  the  accident -but  he  had  it  on  the  stool  upon  which 
he  was  sitting;  and  he  does  not  know  "why  it  dropped." 

Much  evidence  was  given  that  it  was  impossible  for  the 
die  to  come  down  unless  the  plaintiff  put  his  foot  upon  the 
treadle — and  some  rather  vague  idea  that  a  certain  **tick, 
tick,*'  or  '^  click,  click,**  which  the  plaintiff  says  he  heard 
might  indicate  that  a  spring  or  key  was  "not  clear  of  this 
connecting  point,"  that  the  "  click  click  there  might  keep 
on  imtil  it  would  wear  the  corners  off  in  some  .  .  .  cases 
it  would  fetch  the  press  down  ahead  of  its  time." 

The  machine  was  produced  at  the  trial  for  the  inspection 
of  the  jury.  The  following  took  place  at  the  trial  before  the 
C.  J.  of  the  C.  P.  at  London: — 

His  Lordship:  I  am  told  that  you  gentlemen  desire  to 
see  this  machine.    Is  that  so? 

Juror :  Well,  my  lord,  the  jury  wish  to  know  the  pressure 
it  would  take. 

His  Lordship:     35  lbs.  is  the  statement. 

Juror :  When  the  machine  is  in  working  order  and  w^en 
it  would  be  standing  idle? 

His  Lordship:  35  lbs.  was  the  pressure  on  the  pedal 
necessary,  according  to  the  evidence  of  Mr.  Upton.  Tim*  is 
the  only  evidence  before  you.  That  35  lbs.  pressure  wa? 
necessary  to  bring  down  the  die.  The  machine,  unfortun- 
ately has  gone  back  to  the  shop.  However,  you  could  not 
tell  the  weight,  you  could  only  guess  at  it  by  trying  it  your- 
self. I  suppose  there  is  some  machine  to  test  the  weight- 
However,  if  you  think  it  important  enough  it  can  be  sent  for. 
To  disengage  the  dog  requires  a  pressure  of  35  lbs. 
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Juror:  The  jury  are  of  a  little  diflferent  opinion  about 
the  pressure.  Some  claim  it  would  take  more  pressure  when 
the  machine  is  in  inotion^  and  some  claim  that  it  would  take 
less  pressure. 

His  Lordship:  How  could  it  possibly  take  any  pressure 
when  it  is  in  motion?  The  operation  is,  when  the  pedal  is 
pressed  this  dog  is  disengaged  and  that  lets  the  die  down 
and  it  comes  down  quickly.  -When  it  is  coming  down  the 
dog  has  to  be  out.  When  the  dog  is  in  it  cannot  come  down. 
That' is  the  testimony.  Perhaps  the  juryman  who  has  that 
view  would  state  what  is  in  his  mind. 

Juror :  My  lord,  I  just  wish  to  state  what  I  think  about 
it.  When  you  put  your  foot  on  that  machine  when  it  was 
here  on  the  floor  it  did  not  seem  to  take  more  than  five  lbs. 
to  spring.  And  the  little  spring  in  the  wheel,  you  could 
touch  it  with  your  fingers  and  it  would  work  as  though  it  was 
no  good  at  all.  We  are  doubtful  whether  it  would  take  35 
lbs.  to  do  it  or  not. 

His  Lordship :  That  is  the  evidence,  that  it  takes  35  lbs. 
pressure  to  bring  it  down.  How  would  you  be  able  to  tell? 
I  suppose  you  could  test  it  with  a  weight.  You  would  require 
the  weight  here  too.  The  jury  can  go  to  the  shop  and  look 
at  it  if  they  like. 

Juror:  I  think,  your  honour,  the  wish  of  the  jury  is  to 
see  the  machine  working  and  test  the  pressure.  We  really 
think  five  or  ten  lbs.  would  set  it  off. 

His  Lordship :  What  is  the  relevancy  of  that  to  the  ques- 
tions you  have  to  answer?  Supposing  it  was  5,  10  or  15  lbs., 
what  difference  does  that  make? 

Juror:  To  find  out  if  the  motion  or  jar  would  cause 
that  to  go  into  action,  the  jar  of  the  stamp  coming  down  on 
the  machine. 

His  Lordship:  It  is  down  then  and  has  to  be  lifted  by 
taking  the  foot  off  the  treadle.  Is  that  not  the  way  it  is 
done?  Then  it  goes  up  again.  Perhaps  they  could  see  a 
similar  machine,  or  could  this  be  put  in  operation  in  a  few 
minutes  ? 

Mr.  Gibbons :    No,  my  lord,  it  has  all  been  dismantled. 

Mr.  Flock :  I  have  no  objection  to  the  jury  seeing  similar 
machines  working  in  the  factory. 

His  Lordship :  Have  you  any  objection  to  that  Mr.  Gib- 
bons? 

Mr.  Gibbons :    Not  at  all. 
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His  Lordship :  Then  you  may  go  down  and  see  Bimilar 
machines  in  operation. 

Mr.  Flock:  I  preBmne4;hat  there  will  be  no  conversation 
between  the  jurymen  and  the  employees  in  the  factory. 

His  Lordship :  No-  They  can  go  there,  nnd  I  think  the 
best  thing  to  do  will  be  to  let  the  jury  hand  in  fhoir  a:i^"A.  ..^ 
in  writing.  They  cannot  get  lu^nic  tt)-Hight  any\vjty.  Tb?y 
will  be  here  in  the  norninrr  mv^  ciiiiini  their  answers,  and 
then  if  I  have  t^  cend  th^n.  \.n^l^  x  ...dV  dt)  so  notwithstanding 
that  they  have  separated.     Do  you  agree  to  that? 

Mr.  Flock:  Yes,  my  lord.  Then  I  understand  they  view 
the  machine  now  ? 

His  Lordship:  Yes,  and  then  consider  your  answers  to 
the  questions,  and  when  you  have  answered  them  hand  them 
to  the  sheriff,  and  then  be  here  at  10  o'clock  in  the  morning. 
Then,  if  anything  further  has  to  be  done  it  can  be  sent  back 
to  the  jury  to-morrow. 

Mr.  Gibbons :  There  is  this  about  it  my  lord.  The  pres- 
sure of  that  machine  may  be  different  from  others. 

His  Lordship:  Yes.  They  may  view  the  machine  dis- 
mantled, and  any  other  similar  machine  at  the  defendants' 
factory.  The  reporter  will  note  that  it  is  agreed  that  the 
jury  will  hand  in  their  written  answers  to  the  questions  to 
the  sheriff's  oflScer  and  then  be  discharged,  but  I  may  send 
them  back  to  reconsider  the  case  if  I  deem  it  necessaiy  when 
they  appear  in  Court  in  the  morning  to  confirm  their  answers, 
the  same  way  as  I  might  have  done  if  they  had  now  separated. 

(At  four  p.m.  on  Wednesday,  10th  January,  adjourned 
to  10  a.m.  Thursday,  11th  January,  1912.) 

10  a.m.,  on  the  return  of  the  jury  to  the  court-room. 

His  Lordship:  (Reading) — 1.  Was  the  machine  on 
which  the  plaintiff  was  working  a  dangerous  machine  ?    Yes. 

2.  Was  it  practicable  to  securely  guard  the  machine? 
Yes. 

3.  Was  there  a  defect  in  the  machine  which  caused  the 
die  to  come  down  without  the  treadle  being  pressed  upon  by 
the  operator?    Yes. 

4.  If  so,  what  was  the  defect?  Weakness  of  the  coil 
spring  which  operated  the  steel  dog. 

5.  If  the  machine  was  defective  was  its  defective  condition 
not  discovered  or  remedied  owing  to  the  negligence  of  some 
person  entrusted  by  the  defendants  with  the  duty  of  seeing 
tbat  the  condition  or  arrangement  of  the  machine  was  proper? 
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We  firmly  believe  that  McClarys  are  to  blame  in  allowing 
men  to  operate  these  machines  who  are  not  competent. 
That  is  not  an  answer  to  the  question. 

6.  Was  the  plaintiff  sufficiently  instructed  as  to  the  way 
in  which  the  machine  should  be  operated  so  as  to  avoid 
accident  to  the  operator?    No. 

7.  If  he  was  not,  in  what  respect  were  the  instructions 
insufficient?  We  firmly  believe  the  operator  was  not  pro- 
perly instructed  by  his  foreman. 

8.  Was  the  accident  due,  (a)  to  the  absence  of  a  guard? 
(b)  to  the  plaintiff  being  insufficiently  instructed  how  to 
operate  the  machine  (c)  to  a  defect,  if  any,  in  the  machine,  or 
to  any  other  or  either  of  these  causes,  and  if  so,  which  of 
them  ?    Owing  to  the  absence  of  a  guard. 

Was  the  accident  due  to  the  plaintiff  having  kept  his  foot 
on  the  treadle?    No. 

If  so,  was  the  plaintiff  negligent  in  keeping  his  foot  on  the 
treadle?    No. 

Damages:  $700. 

Gentlemen,  you  will  have  to  retire  and  answer  this  ques- 
tion five  if  you  can.  You  find  that  the  machine  was  defec- 
tive, and  the  question  is:  was  the  defect  not  discovered  owing 
to  the  negligence  of  some  person  entrusted  by  the  defendants 
with  the  duty  of  seeing  that  the  condition  or  arrangement 
of  the  machinery  was  proper.  According  to  the  evidence 
there  was  a  man  whose  duty  it  was  to  see  that  the  machinery 
was  in  proper  order.  Now  the  answer  to  that  should  be 
either  yes  or  no.  And  the  next  question,  if  so,  whose  negli- 
gence, you  will  have  to  state.     That  is  5  and  6. 

(The  jury  retire-     On  their  return  to  the  court-room.) 

His  Lordship :  The  fifth  question  is  now  answered,  yes. 
That  should  be  the  sixth.  The  questions  are  wrongly  num- 
bered. "The  pegligence  of  the  foreman  of  this  special  de- 
partment.^* 

You  are  all  agreed  upon  these  answers,  gentlemen? 

Juror:     Yes,  sir. 

His  Lordship:  Well,  Mr.  Gibbons,  I  suppose  these 
answers  mean  a  judgment  for  the  plaintiff  for  $700  ? 

Mr.  Gibbons:  I  hope  it  is  not  as  bad  as  that,  my  lord. 
I  move  that  there  be  judgment  for  the  defence. 

His  Lordship :    You  must  have  a  great  deal  of  faith. 

Mr.  Gibbons:  I  have.  There  is  no  evidence  to  sustain 
some  of  these  findings. 


OU  TBE  ONTARIO  WEEKLY  REPORTER.        [ VOL.  21 

His  Lordship :  I  do  not  know  that.  They  inspected  the 
machine. 

Mr.  Gibbons ;  They  did  not  inspect  the  machine,  my  lord. 

His  Lordship:    Did  they  not  go  to  McClary^s? 

Mr.  Gibbons:  Yes,  but  they  did  not  see  the  machine. 
They  inspected  a  lot  of  other  machines. 

His  Lordship:  I  cannot  help  that.  You  will  have  to 
move.  I  should  not  have  found  the  same  way.  I  should 
have  thought  it  was  the  keeping  of  his  foot  on  the  treadle. 

■         •         •         • 

From  all  that  took  place  it  is  to  my  mind  perfectly  clear 
that  the  jury  have  proceeded,  not  upon  the  evidence  at  all, 
but  upon  their  own  Judgment  (if  it  can  be  called  a  judg- 
ment and  not  a  mere  guess,  as  I  think  it  was)  in  finding 
that  the  coil  spring  which  held  the  steel  dog  was  weak  and 
that  allowed  the  die  to  come  down  without  the  treadle  being 
pressed  upon  by  the  operator. 

It  was  this,  and  this  only,  which  would  justify  them  in 
finding  (if  they  did  find)  that  the  plaintiff  did  not  cause  the 
die  to  descend  by  putting  his  foot  upon  the  treadle. 

It  was  quite  clear  that  where  Court  or  jury  look  at  the 
locus  of  an  accident  or  the  machine  which  is  said  to  have 
caused  one,  it  is  simply  to  enable  the  trial  tribimal  the  better 
to  follow  the  evidence — and  that  the  verdict  is  still  to  be  given 
upon  the  evidence.  Nothing  of  the  kind  absolves  the  jury 
from  their  oath.  "  You  shall  well  and  truly  try  the  issues 
joined  between  the  parties  and  a  true  verdict  given  according 
to  the  evidence.^^ 

In  any  view  it  is  if  not  inevitable  at  least  nearly  so,  that 
it  must  have  been  found  that  the  plaintiff  himself  in  viola- 
tion of  his  instructions,  had  put  his  foot  on  the  treadle  at  the 
wrong  time  and  that  at  the  time  of  the  accident  he  was  not 
standing  as  he  should  have  done. 

In  such  case,  the  verdict  would  be  for  the  defendants  even 
if  a  possible  guard  had  been  left  off. 

In  Mercantile  Trust  Co,  v.  Canadian  Steel  Co.  I  had 
occasion  recently  to  consider  the  case  of  a  workman  by  in- 
advertence or  otherwise,  putting  himself  in  the  wrong  place. 
Following  a  Divisional  Court  case  Laliherte  v.  Kennedy 
Davis  Co,,  there  mentioned,  I  held  that  more  inadvertence  in 
disobeying  an  order  did  not  excuse. 

Then  D'Aoust  v.  Bissett  (1909),  13  0.  W.  E.  1116,  fol- 
lowed as  it  has  been  in  the  Divisional  Court,  is  authority  for 
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saying  that  if  the  workman  gets  into  the  jvrong  place  or  acts 
as  he  should  not,  his  act  being  one  without  which  the  accident 
would  not  have  happened,  the  master  cannot  be  made  liable. 

The  defendants^  counsel  saying  he  would  be  satisfied  with 
a  new  trial,  I  think  that  relief  should  be  granted. 

Costs  of  the  appeal  to  be  to  the  defendant  in  any  event; 
costs  of  the  last  trial  to  be  in  the  cause  unless  otherwise 
ordered  by  the  trial  Judge. 

Hon.  Sib  Glenholme  Falconbridob,  C.J.K.B.,  and 
Hon.  Mr.  Justice  Britton: — ^We  agree  in  the  result. 


divisional  court. 

May  4th,  1912. 
BEX  V.  PEMBER. 

3  O.  W.  N.  957. 

Afunioipal  Corporations  —  Hawlters  and^  Traders  —  Commercial 
Traveller  at  Hotel — Taking  Orders  for  Goods  to  he  Made  to 
Order  —  Municipal  By-law  —  Conviction  under  Quashed— Evi- 
dence— Belief  of  Witnesses — Finding  Contrary  to  what  is  Sworn 
to. 

Divisional  Coubt  held,  that  persons  living  at  hotels  and  there 
taking  orders  for  goods  to  be  made  in  a  place  outside  of  the  munici< 
pality  are  not  transient  traders. 

R.  V.  8t.  Pierre  (190;:;.  4  O.  L.  R.  76;  1  O.  W.  R.  365,  fol- 
lowed. 

Per  RiDDELL,  J. — No  Judge  or  other  tribunal  must  accredit  any 
witness  or  party,  but  no  tribunal  can  find  the  existence  of  any  alleged 
fact  proved  simply  because  a  witness  or  party  who  is  not  believed 
swears  that  it  does  not  exist. 

R.  V.  Van  Norman  (1909),  14  O.  W.  R.  659;  19  O.  L.  R.  447, 
approved. 

See  Oilhert  v.  Brown,  15  O.  W.  R.  at  678,  679. 

An  appeal  from  an  order  of  Hon.  Mh.  Justice  Middle- 
ton,  quashing  a  conviction  made  by  the  Police  Magistrate 
of  the  city  of  Brantford  against  the  defendant  for  unlawfully 
doing  business  in  the  city  of  Brantford  on  29th  January, 
1912,  without  first  having  obtained  a  license,  contrary  to  the 
transient  traders  by-law. 

The  firm  of  Pember  &  Company  carried  on  business  in 
Toronto,  dealing  in  hair  goods  and  toilet  articles.  The  ac- 
cused, Frank  E.  Pember,  was  not  a  member  of  the  firm,  but 
travelled  for  it.    His  custom,  which  he  followed  on  this 
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occasion,  was  to  rent  a  room  at  an  hotel  at  the  place  he  visited, 
after  previously  advertising  his  advent,  and  then  displayed 
samples  of  the  wares  in  question  to  those  attracted  by  his 
advertisement.  He  did  not  sril  the  articles  exhibited;  he 
took  orders  which  were  transmitted  to  the  firm  in  Toronto 
and  were  there  accepted  or  rejected  by  the  firm.  The  ques- 
tion was,  was  that  an  infringement  of  the  by-law  of  the 
town,  which  had  been  passed  in  the  terms  of  the  Municipal 
Act  and  its  amendments  ?  This  narrowed  itself  to  a  question 
whether  what  was  done  constituted  the  accused  a  transient 
trader  within  the  meaning  of  thd  statute. 

A.  J.  Wilkes,  K.C.,  for  the  informant. 
J.  Jennings,  for  the  defendant. 

Hon.  Mr.  Justice  Middlkton  (3rd  April,  1912): — I 
think  the  matter  is  concluded  by  the  case  of  R  v.  St.  Pierre, 
4  0.  L.  E.  76, 1  0.  W.  R.  365.  There  it  was  held  not  to  be  an- 
offence  for  a  person  temporarily  at  an  hotel  to  take  orders 
there  for  clothing  to  be  made  in  a  place  outside  the  munici- 
pality, from  material  corresponding  with  the  samples  ex- 
hibited. Since  that  decision  the  Legislature  has  amended 
the  statute  with  respect  to  hawkers,  by  adding  to  the  inter- 
pretation clause  defining  that  word,  so  that  it  now  applies 
to  those  ''who  carry  and  expose  samples  or  patterns  of  any 
puch  goods  to  be  afterwards  delivered  within  the  county,  to 
any  person  not  being  a  wholesale  or  retail  dealer  in  such 
goods,  wares  or  merchandise." 

Although  the  section  of  the  statute  relating  to  transient 
traders  has  been  under  consideration  by  the  L^slature  and 
has  been  amended,  no  corresponding  amendment  has  been 
introduced,  and  I  cannot  find  anything  in  the  amendments 
which  have  been  made  which  will  make  the  reasoning  in  the 
case  cited  less  applicable. 

Mr.  Wilkes  argued  very  forcibly  that  what  was  done  by 
the  accused  was  within  the  mischief  apparently  aimed  at  by 
the  statute  and  was  just  as  unfair  to  those  residing  within 
the  municipality  and  bearing  the  burdens  of  local  taxation 
as  any  kind  of  trading.  Unfortunately  this  argument  must 
be  addressed  to  the  Legislature  itself,  as  I  cannot  assume  that 
it  has  not  been  adequately  considered  by  the  learned  Judges 
who  decided  the  St.  Pierre  Case  after  argument  by  eminent 
counsel. 
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The  conviction  should  therefore  be  quashed,  with  cost  to 
be  paid  by  the  informant.  The  usual  order  for  protection, 
BO  far  as  the  Magistrate  is  concerned,  will  be  granted,  and  the 
$100  paid  into  Court  as  security  should  be  refunded. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sib 
Glenholmb  Faloonbridge,  C.J.K.B.,  Hon.  Mr.  Justicb 
Britton  and  Hon.  Mr.  Justice  Biddell. 

A.  J.  Wilkes,  K.C.,  for  the  informant,  appellant. 
J.  Jennings,  for  the  defendant,  respondent. 

Hon.  Mr.  Justice  Britton  (4th  May,  1912) : — It  is  a 
matter  of  complaint  against  the  def ^dant,  that  he  advertised 
his  going  to  Brantford  in  a  way  that  indicated  a  clear  inten- 
tion of  going,  with  a  stock  of  goods  to  be  sold  in  Brantford. 

I  do  not  think  so.  The  advertisement  stated .  that  he 
*  woul4  be  at  the  Kerby  House  in  Brantford  on  the  day  named 
with  the  latest  Parisian  and  American  styles  of  ladies'  hair 
goods  shewn  in  the  Dominion.  He  stated  that  all  hair  and 
Bcalp  troubles  will  be  diagnosed  free  of  charge,  and  he  had 
something  to  say  for  the  comfort  of  bald  men  about  the 
"Pember  ventilated  light  weight  toupees  worn  and  recom- 
mended by  the  medical  profession."  Nothing  about  selling 
the  goods  or  offeiring  them  for  sale  in  Brantford.  In  the 
meagre  evidence  given  before  the  Police  Magistrate  no  sale 
was  proved. 

The  witness,  Mrs.  Bush,  apparently  had  no  personal  know- 
ledge of  what  she  was  called  upon  to  prove.  She  had  a 
strong  suspicion  that  opposition  to  her,  in  her  business  was 
coming  from  the  outside,  and  naturally  she  wanted  some- 
thing done  to  repel  the  invader.  The  defendant's  admission, 
whatever  it  amounted  to,  was  not  made  until  after  the  con- 
viction. What  he  said  was — ^and  no  objection  was  made  to 
considering  that  as  evidence — ^his  going  to  Brantford  was  to 
-  exhibit  samples,  take  orders  for  similar  goods,  and  forward 
these  orders,  so  that  if  orders  accepted  goods  would  be  sup- 
plied from  the  factory  outside  of  Brantford,  by  the  employer 
of  the  defendant. 

This,  as  I  understand  the  evidence  and  business,  is  what 
comimercial  travellers,  by  the  hundreds,  are  doing  all  over 
Ontario.  I  do  not  think  that  kind  of  business  makes  the 
commercial  traveller  a  "  transient  trader  '^  within  the  mean- 
ing of  the  Act  or  within  the  by-law  of  the  city  of  Brantford. 

In  addition  to  the  one  argument  addressed  to  us,  counsel 
for  complainant  handed  in  a  carefully  prepared  argument  in 
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vmting.  I  have  read  it  with  care,  and  I  have  consulted  the 
cases  cited — ^but  I  am  unable  to  agree  with  the  contention  of 
appellant. 

To  constitute  the  offence  charged  the  goods  offered  or  sold, 
must  be  goods  in  Brantford — I  agree  with  the  learned  Judge 
appealed  from. 

The  appeal  should  be  dismissed  with  costs. 

Hon.  Mr.  Justice  Riddell  : — The  appeal  should  be  dis- 
missed upon  the  short  ground  that  before  the  magistrate 
there  was  no  evidence,  i.e.,  no  legal  evidence  of  any  offence. 
It  is  said  that  the  magistrate  disbelievea  the  defendant:  that 
may  be  so;  no  tribunal  is  compelled  to  believe  anybody,  vrit- 
ness  or  party:  R,  v.  Van  Norman  (1909),  14  0.  W.  R.  659, 

19  0.  L.  R.  447,  at  p.  449.  But  no  tribunal  can  find  the 
existence  of  any  alleged  fact  proved  simply  because  a  witness 
or  party  who  is  not  believed  swears  that  it  does  not  exist. 

But  as  it  is  desired  to  have  a  decision  on  the  facts  allied, 
I  would  say  that  Mr.  Wilkes,  in  his  able  and  exhaustive  argu- 
ment, has  entirely  failed  to  convince  my  mind  that  the  case 
followed  by  my  learned  brother,  R.  v.  St.  Pierre  (1902),  4  0. 
L.  R.  76,  1  0.  W.  R.  365,  is  wrongly  decided. 

Nor  am  I  able  to  draw  any  substantial  distinction  between 
that  case  and  the  present — to  my  mind  there  is  no  difference 
in  principle  between  taking  orders  for  an  article  "to  be  sup- 
plied from  a  distant  city  whether  what  he  produces  to  those 
from  whom  he  hopes  to  secure  orders  is  a  picture  of  the 
article  or  a  sample  of  goods  from  the  counterpart  of  which 
the  article  is  to  be  made  or  a  sample  of  the  article  itself — in 
none  of 'these  cases  are  goods  offered  for  sale. 

The  argument  when  reduced  to  its  lowest  terms  was  in 
reality  based  upon  a  supposed  principle  dear  to  those  con- 
cerned in  raising  revenue  for  municipalities,  etc.,  that  prima 
facie  everyone  should  be  taxed  for  everything  he  does  or 
leaves  undone  and  on  everything  that  he  has. 

But  that  is  not  yet  the  law.  And  the  argument  that 
"  transient  trader  *'  should  be  held  to  include  all  who  do  any 
business  in  a  municipality,  who  do  not  pay  taxes  in  and  to 
the  municipality,  must  be  addressed  to  the  Legislature  not 
to  the  Court. 

The  appeal  should  be  dismissed  with  costs. 

Hon.  Sir  Glenholmb  Falconbridge,  C.  J.K.B.  : — I  agree 

in  the  result. 
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court  op  appeal. 

November  20th,  1908. 
REX  V.  LEACH. 

18  Can.  Cr.  Caa.  487. 

AppeaP^To  Court  of  Appeal — From  Unanimous  Judgment  of  Divi- 
sional Court  —  Refusing  to  Discharge  Prisoners  on  Habeas 
Corpus — Conviction  under  Liquor  License  Act — Certificate  of 
Attorney-General — Necessity  of  before  Appeal— -Habeas  Corpus 
Act.  R.  8.  0.  (1897),  c.  8S— Liquor  License  Act  R.  8,  O.  (1897) 
c.  245,  s.  121. 

CouBT  OF  Appeal  held,  that  there  is  no  appeal  to  the  Court  of 
Appeal  from  an  unanimous  judgment  of  Divisional  Court,  refusing 
to  discharge  on  habeas  corpus,  prisoner  held  under  conviction  under 
the  Liquor  License  Act  unless  the  Attorney-General  certifies  that  the 
point  at  issue  is  of  such  importance  as  to  justify  the  appeal,  and  the 
Habeas  Corpus  Act,  R.  S.  O.  (1897),  c.  83,  does  not  apply  to  such 
appeals. 

That  a  conviction  for  selling  or  keeping  for  sale  liquor  in  contra- 
vention of  a  local  option  by-law  is  a  conviction  under  the  Liquor 
License  Act  for  selling  or  keeping  for  sale  **  without  a  license  "  and 
is  subject  to  the  same  limitations  as  to  review  on  certiorari  and 
habeas  corpus  as  a  conviction  against  a  non-licensee  in  districts 
where  licenses  ^re  issued.. 

Motion  for  the  discharge  of  defendants  William  Leach, 
Andrew  Fogarty  and  Joshua  Warilow,  by  way  of  appeal  from 
an  nnanimouB  judgment  of  Divisional  Court,  12  0.  W.  R. 
1016,  17  0.  L.  B.  643-667. 

The  defendants  had  been  convicted  by  the  police  magis- 
trate of  the  town  of  Owen  Sound  for  a  second  oflEence  of 
Belling  liquor  without  a  license,  a  local  option  by-law  being 
in  force  there. 

An  order  for  a  writ  of  habeas  corpus  was  granted  by  a 
Judge  in  Chambers,  and  a  writ  issued  thereon  on  the  22nd 
October,  1908.  Certiorari  in  aid  was  also  issued.  Upon  the 
return  before  the  King's  Bench  Divisional  Court 

Their  Lordships  (Hon.  Sir  Glenholme  Falconbridge, 
C.J.K.B.,  Hon.  Mr.  Justice  Britton  and  Hon.  Mr.  Justice 
Kiddell)  unanimously  refused  to  discharge  the  defendant. 
See  12  0.  W.  R..1016;  17  0.  L.  R.  643.  Defendants  then 
moved  by  way  of  appeal  to  the  Court  of  Appeal. 

The  Ontario  Liquor  License  Act,  E.  S.  0.  (1897),  ch. 
246,  sec.  121,  enacts  in  part  that  "  an  appeal  to  the  Court  of 
Appeal  shall  lie  from  a  judgment  or  decision  of  the  High 
Court  or  a  Judge  thereof  upon  any  application  to  quash  a 
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conviction  made  under  this  Act,  or  to  discharge  a  prisoner 
who  is  held  in  custody  under  such  conviction,  whetiier  such 
conviction  is  quashed  or  the  prisoner  discharged  or  the  appli- 
cation is  refused ;  but  no  such  appeal  shall  lie  from  the  judg- 
ment of  a  single  Judge  or  from  the  judgment  of  the  Court 
if  the  Court  is  unanimous,  unless  the  Attorney-General  certi- 
fies that  he  is  of  the  opinion  that  the  point  in  dispute  is  of 
suflBcient  importance  to  justify  the  case  being  appealed." 

Section  143  enacts  that  *^  the  sale  or  keeping  for  sale  of 
liquor  in  any  such  municipality  (where  a  local  option  by-law 
is  in  force)  shall  nevertheless  be  a  contravention  of  sees.  49 
and  60  of  this  Act,  and  all  the  provisions  of  this  Act  respect- 
ing the  sale  or  keeping  for  sale  of  liquor  in  contravention  of 
such  sections  and  the  penalties  and  procedure  in  reference 
thereto  shall  be  of  full  force  and  effect  in  such  municipalities 
notwithstanding  such  prohibitory  by-law." 

The  appeal  to  the  Court  of  Appeal  was  heard  by  Hon. 
Sib  Charles  Moss,  C.J.O.,  Hon.  Mr.  Justice  Qsler,  Hon. 
Mb.  Justice  Gareow,  Hon.  Mb.  Justice  Maolaebn  and 
Hon.  Mb.  Justice  Mebedith. 

J.  B.  Mackenzie,  for  the  prisoners,  appellants. 
J.  E.  Cartwright,  ^.C,  for  the  Crown,  contra. 

Their  Ix)rdships  held,  that  a  certificate  from  the 
Attorney-General  was  essential  to  an  appeal  by  the  prisoner 
from  such  an  unanimous  judgment  refusing  to  discharge  the 
prisoners  on  habeas  corpus. 

That  sec.  121  of.  the  Liquor  License  Act  governs  in  prose- 
cutions thereunder  notwithstanding  the  provisions  of  the 
Habeas  Corpus  Act,  E.  S.  0.  (1897)  ch.  83. 

That  where  an  ofifence  has  been  committed  in  territory 
subject  to  a  local  option  by-law  the  conviction  would,  by 
virtue  of  the  different  enactments,  be  none  the  less  a  convic- 
tion made  under  the  Liquor  License  Act,  and  not  under  tlie 
by-law\ 

Appeal  quashed. 
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Hon.  Sir  Wm.  Meredith,  CJ.C.P.         April  17th,  1912. 
Be  MoGILL  CHAIfi  COMPANY,  MUNRO'S  CASE. 

3  0.  W.  N.  1074. 

Com^anu — Winding-up — Conirihutor\f — Shares  Usued  at  Discount — 
Mistake  of  Facts  or  Law — AHotment  of  Half  Share, 

Respondent  was  asked  by  McGill,  a  director  of  the  company,  to 
subscribe  for  shares  and  was  promised  7^  fully  paid  shares  of  $100 
each  for  ^500.  He  accordingly  subscribed  for  the  shares  on  these 
terms,  paid  $500,  and  on  January  16th,  1007,  received  a  stock 
certificate  for  7^  shares  expressed  to  be  fully  paid  up.  Subse- 
quently he  attended  shareholders'  meetings  and  acted  generally  as  a 
shareholder  of  the  company  in  respect  of  the  7%  shares  allotted  him. 
In  January,  1910,  the  company  being  in  financial  straits  and  some 
shareholders  having  been  advised  that  similar  allotments  of  bonus 
stock  were  illegal,  a  resolution  of  the  shareholders  was  passed  pro- 
viding  for  the  **  recall  into  the  company  of  all  bonus  stock "  and 
pursuant  thereto  the  respondent  delivered  up  his  certificate  for  7^ 
shares  and  received  in  lieu  thereof  one  for  5  shares. 

Local  Mastes  held  that  respondent  had  acted  under  mistake 
of  fact  in  believing  the  7^  shares  to  be  fully  paid  up  and  that 
having  repudiated  the  allotment  as  soon  as  he  became  aware  of  the 
mistake  he  was  entitled  to  have  it  cancelled. 

Mebeoitb,  C.J.G.P.,  heldy  that  respondent's  mistake  was  one 
of  law,  not  of  fact,  in  that  he  believed  that  the  company  had  a  right 
to  issue  shares  to  him  at  a  discount  of  one-third  their  face  value,  and 
that  having  been  treated  by  the  company  as  a  shareholder  and 
acquiesced  in  such  treatment  he  could  not  be  relieved  from  liability 
in  respect  of  the  unpaid  balance  on  his  stock. 

That  the  resolution  of  January,  1910,  was  ultra  vires  as  a  com* 
pany  cannot  by  any  device  whatever  relieve  a  shareholder  from  his 
liability  to  pay  the, full  amount  due  on  his  shares. 

That  the  allotment  of  an  half  share  to  respondent  was  also  ultra 
vires. 

Appeal  allowed,  respondent  placed  on  list  of  contributories  in 
respect  of  two  shares.  No  costs  of  appeal  nor  of  hearing  before 
Master. 

An  appeal  by  the  liquidator  from  an  order  of  the  Local 
Master  at  Cornwall,  dated  12'th  September,  1911,  refusing 
to  settle  the  respondent  on  the  list  of  contributories  in  re- 
spect of  two  and  one-half  shares  of  the  capital  stock  of  the 
company,  which  was  in  liquidation  under  the  Dominion 
Winding-up  Act. 

George  Wilkie,  for  the  appellant  liquidator. 
J.  A.  Macintosh,  for  the  respondent,  Munro. 

Hon.  Sir  Wm.  Meredith,  CJ.C.P. : — The  facts,  as  far  as 
they  are  material  to  the  question  for  decision,  are  undisputed 
and  are  that  the  respondent  was  asked  by  McGill,  a  director  of 
the  company,  to  subscribe  for  shares  and  was  promised  7^4 
fully  paid-up  shares  of  $100  each  for  $500 ;  and  he  was  advised 
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by  Pitts,  another  director,  to  do  so.  The  respondent  agreed  to 
take  the  shares  on  these  terms,  and  accordingly  subscribed 
for  them  and  paid  the  $500,  receiving  on  the  16th  January, 
1907,  a  stock  certificate  describing  the  shares  as  fully  paid-up. 

This  transaction  was  not  an  isolated  one,  for,  as  I  under- 
stand, all  the  shares  issued  by  the  company  were  subscribed 
for  and  allotted  on  the  same  terms. 

All  parties  acted  in  good  faith  and  under  the  belief  that 
the  transaction  was  one  into  which  the  company  might  law- 
fully enter. 

A  resolution  of  the  directors  had  been  passed  on  the  31st 
October,  1906,  "that  services  in  connection  with  the  promo- 
tion and  organization  of  the  McGill  Chair  Company  be  paid 
for  in  fully  paid-up  shares  of  the  stock  of  the  company,  and 
that  certificates  be  issued  for  the  same." 

Instead  of  allotting  bonus  shares  to  the  persons  who  had 
rendered  the  services  mentioned  in  the  resolution,  the  plan 
was  adopted  of  giving  to  each  person  who  subscribed  for 
shares  three  shares  for  every  two  for  which  he  paid,  or,  at 
that  rate;  the  additional  50  per  cent,  being  provided  by  the 
shares,  the  issue  of  which  was  authorized  by  the  resolution. 

Although  this  was  the  plan  adopted,  Munro  was  treated 
in  the  books  of  the  company  as  having  subscribed  for  five 
shares,  and  paid  for  them  with  the  $500,  and  as  holding  2^ 
shares  paid  for  by  "services  rendered  in  ^connection  with 
promoting  this  company." 

The  respondent,  on  24th  April,  1908,  gave  a  proxy  to 
Mr.  Campbell  to  vote  for  him  at  a  shareholders'  meeting  to 
be  held  on  the  27th  of  that  month,  and  in  it  he  described 
himself  as  the  holder  of  7^  shares,  and  the  respondent  him- 
self attended  two  of  such  meetings. 

In  January,  1910,  the  company,  as  the  learned  Master 
puts  it,  was  in  deep  water  financially. 

Some  of  the  shareholders  to  whom  shares  had  been  allotted 
on  similar  terms  to  those  on  which  the  respondent's  shares 
were  allotted  to  hiin,  had  about  a  year  before  this  learned  of 
fche  illegality  of  the  transaction  and  demanded  that  the  certifi- 
cates which  had  been  issued  to  them  should  be  cancelled  and 
new  certificates  issued  for  the  shares  for  which  they  had  fully 
paid  in  cash.  These  demands  and  occasional  threats  of  legal 
proceedings  to  enforce  them  continued  during  the  year  pre- 
ceding the  passing  of  the  resolution  to  which  I  shall  next 
refer. 
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On  the  14th  January,  1910,  at  a  meeting  of  the  share- 
holders it  was  resolved :  ^ 

"  That  all  stock  certificates  which  have  been  regarded  in 
the  light  of  bonus  stock  be  recalled  into  the  company,  and 
whereas  Thomas  McGill  performed  special  services  in  connec- 
tion with  the  promotion  of  the  company  is  desirous  of  retain- 
ing his  stock  that  he  may  be  exempt  from  the  above  resolu- 
tion/^ 

The  respondent  made  no  separate  demand  to  have  his 
bonus  shares  cancelled,  but  he  was  present  at  this  meeting 
and  voted  in  favour  of  the  resolution. 

In  pursuance  of  this  resolution  the  stock  certificates 
except  McGilPs  were  called  in  and  cancelled,  and  on  the 
22nd'  January,  1910,  a  new  certificate  was  issued  to  the 
respondent  for  five  fully  paid  up  shares. 

In  the  view  of  the  Master  the  respondent  in  accepting  the 
7%  shares  acted  under  a  mistake  of  fact,  and  having  repudi- 
ated the  bonus  shares,  as  the  Master  found,  as  soon  as  he 
became  aware  of  the  mistake,  he  was  entitled  to  have  the  allot- 
ment of  them  cancelled  as  was  done. 

The  mistake  under  which,  as  the  Master  thought,  the  re- 
spondent acted  was  in  believing  that  the  7^  shares  were  as 
they  were  represented  to  be,  fully  paid  up. 

I  am  amable  to  agree  with  this  view.  The  mistake  of  the 
respondent  was  not,  in  my  opinion,  a  mistake  of  fact  but  a 
mistake  as  to  the  law. 

It  is  not  like  the  case  of  Burkinshaw  v.  Nicolls  (1878), 
3  A,  C.  1004,  where  the  company  was  held  to  be  estopped 
from  alleging  that  the  shares  were  not  fully  paid  up  by  the 
certificate  so  stating  which  it  had  issued  and  on  the  faith 
of  which  a  third  person  had  purchased  the  shares  from  the 
person  described  in  the  certificate  as  being  the  owner  of  them. 

The  respondent  dealt  directly  with  the  company  and  knew 
that  he  was  purchasing  from  it  shares  that  had  not  been  issued 
to  any  one  else,  but  were  being  issued  then  for  the  first  time, 
and  the  mistake  under  which  he  laboured  was  the  belief  that 
the  company  had  a  right  to  issue  shares  to  him  at  a  discount 
of  one-third  of  their  face  value,  for  that  was  the  effect  of  the 
transaction. 

The  position  of  the  respondent  is  well  described  by  what 
was  said  by  Bowen,  L.J.,  in  Ex  parte  Sandys  (1889),  42 
C.  D.  98,  117.  The  defendant  in  that  case  sought  to  have 
the  register  rectified  by  striking  out  her  name  in  respect  of 
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673  shares  issued  at  a  discount  and  the  money  she  had  paid 
in  respect  of  them  repaid  to  her. 

"  The  question  "  (said  the  Lord  Justice)  "  is  whether  the 
respondent  whose  name  is  upon  the  register  has  agreed  to 
become  a  member.  The  original  contract  under  which  she 
applied  for  shares  was  not  one  that^  as  loi^  as  it  rested  in 
fieri,  could  have  been  enforced.  She  applied  for  shares  to 
be  given  to  her  coupled  with  a  condition  which  the  law  would 
not  recognize,  and  the  company  had  no  right,  disregarding 
the  condition,  to  force  upon  her  something  which  she  had  not 
asked  for. 

"  If  the  case  stood  there,  there  would  have  been  an  end  of 
the  matter.  The  original  contract  was  not  one  which  could 
have  been  enforced,  and  in  giving  her  the  shares  without  at- 
taching the  condition  to  them,  which  she  made  a  portion  of 
her  offer,  the  company  were  not  giving  her  what  she  asked  for. 

"  But  the  matter  does  not  rest  there^  and  this  is  just  the 
point  of  the  case.  After  her  name  was  placed  on  the  register 
and  after  she  knew  that  her  name  was  on  the  register,  she  did 
certain  acts  which  were  only  consistent  with  an  intention  on 
her  part  to  be  created  as  a  member  of  the  company,  and  to 
treat  herself  as  a  member  of  the  company  in  respect  of  these 
particular  shares  which  had  been  so  appropriaeed  to  her.  If 
that  is  not  evidence  of  an  agreement  to  be  a  member,  I  really 
do  not  know  what  is." 

Lindley,  L.J.,  in  the  same  case,  p.  115,  says  **  there  never 
lias  been  from  the  beginning  to  the  end  any  mistake  on  her 
part  about  the  facts.  Such  a  mistake  as  there  has  been  was  a 
mistake  by  her,  if  any,  as  to  the  legal  effect  of  what  she  has 
done.  She  has  not  taken  these  shares  on  the  theory  of  ex- 
pectation that  they  were  in  fact  paid  up  to  the  full  extent  of 
£5.  She  knew  all  the  time  that  they  were  not  paid  up  and 
were  never  intended  to  be  paid  up.  No  doubt  she  thought, 
not  knowing  the  law,  that  she  never  would  have  to  pay  the 
balance.  Now  the  moment  she  gets  these  shares  she  finds 
she  is  on  the  register,  what  does  she  do?  Does  she  repudiate? 
Assume  she  might,  but  does  she?  Quite  the  reverse;  being 
still  in  ignorance,  as  she  says,  of  her  rights, — ^not  in  ignorance 
of  any  material  fact,  but  being  still  in  ignorance,  or  under 
an  erroneous  impression  as  to  the  legal  effect  of  what  she  is 
about, — she  treats  herself  as  a  shareholder  in  respect  of  these 
shares." 

And  Cotton,  L.J.,  points  out  that  there  was  in  the  case 
what  was  wanting  in  In  re  Almada  and  Tirito  Company 
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(1888),  38  C.  D.  415,  namely  thfe  assent  of  the  shareholder 
to  her  name  being  on  the  register  in  respect  of  the  shares,  and 
he  distinguished  Beck's  Case  (1874),  L.  R.  9  Ch.  392,  say- 
ing that  "  the  mistake  on  which  the  applicant  was  there  rely- 
ing was  not  a  mistake  in  law  but  a  mistake  in  f act,'^  and  after 
a  reference  to  the  facts  of  that  case  he  asked,  '^  If  there  had 
been  a  mistake  of  the  general  law  of  the  country,  he  could 
not  have  been  relieved.  But  what  the  Lords  Justices  iield 
was,  that  he  was  entitled  to  have  his  naine  struck  oflE  the 
register  because  he  had  been  put  on  under  a  contract  entered 
by  him  under  a  mistake  of  fact,  of  which  he  was  entitled  to 
have  the  benefit/* 

In  Welton  v.  Snffery,  1897,  A.  C.  299,  the  shares  had 
been  issued  at  a  discoimt,  and  it  was  held  that  the  holders  of 
them  irere  not  released  from  liability  in  a  winding-up  to 
calls  for  the  amoimt  unpaid  on  their  shares  for  the  adjust- 
ment of  the  rights  of  the  contributories  inter  se  as  well  as 
for  the  payment  of  the  company^s  debts  and  the  costs  of 
winding  up. 

Speaking  of  the  nature  of  the  transaction.  Lord  Mac- 
naghten  said  (pp.  321-2):  "The  truth  is,  as  it  seems  to  me,, 
that  there  never  was  a  contract  between  the  company  or  the 
shareholders,  on  the  one  hand,  and  the  persons  to  whom  these 
discount  shares  were  offered,  on  the  other.  There  was  an 
offer  by  the  directors  purporting  to  act  on  behalf  of  the  com- 
pany, but  it  was  an  offer  of  that  which  the  company  could 
not  give,  because  the  law  does  not  allow  it.  There  was  an 
acceptance  by  the  discount  shareholders  of  that  offer.  But 
that  offer  and  acceptance  could  not  constitute  a  contract. 
Both  parties  acted  under  a  misconception  of  law,  and  the 
whole  thing  was  void.  The  company,  however,  placed  the 
names  of  the  discount  shareholders  on  the  register;  they 
allowed  their  names  to  remain  there  imtil  their  remedy 
against  the  company  was  gone ;  and  now  they  cannot  be  heard 
to  say  that  they  were  not  shareholders.*' 

Re  Sandys  was  followed  by  Britton,  J.,  in  In  re  Cornwall 
Furniture  Company  (1910),  20  0.  L.  B.  520,  and  his  deci- 
sion was  aflBrmed  by  the  Court  of  Appeal. 

The  question  in  that  case  was  as  to  the  position  of  persons 
to  whom  bonus  shares  had  been  Issued,  and  dealing  with  it 
the  Chief  Justice  of  Ontario  said  (p.  533) : 

^'  It  is  now  too  late  for  these  persons  to  ask  to  be  relieved 
from  their  position  as  holders  of  the  shares  which  they  thus 
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acquired.  No  doubt  they  acted  under  a  mistaken  belief^  but 
that  fact  does  not  suffice  to  entitle  them  to  be  relieved. 
Having  assented  to  the  allocation  of  the  shares  and  accepted 
the  position  of  holders  in  respect  of  them,  they  cannot  be 
relieved  from  the  liability  attached  to  the  position  simply 
because  they  made  a  mistake  in  the  general  law.  There  is  no 
question  that  the  facts  were  fully  known  to  them." 

In  the  Cornwall  Case  the  question  arose  after  an  order  for 
a  winding  up  of  the  company  had  been  made,  and  I  refer  to 
it  only  for  the  purpose  of  shewing  that  a  mistake  such  as  that 
under  which  the  respondent  laboured  is  a  mistake  as  to  the 
law  and  not  a  mi&take  as  to  facts. 

In  the  Eitglish  cases  it  will  have  be^n  noticed  that  the 
assent  of  the  shareholder  to  his  name  appearing  on  the  register 
of  shareholders  is  spoken  of  as  the  determining  factor  for 
fixing  him  with  liability  as  a  shareholder;  and  in  the;case  at 
bar  there  is  nothing  to  shew  that  the  respondent  knew  that 
hifi  name  had  been  entered  in  the  register  as  the  holder  of 
the  7y2  shares.  That  circumstance  is  not,  in  my  opinion, 
material  as  the  real  determining  factor  is  his  knowledge  that 
the  company  treated  him  as  a  shareholder,  and  his  acqui- 
escence in  being  so  treated,  and  that  I  take  to  have  been  the 
opinion  of  the  Chief  Justice  of  Ontario,  judging  from  his 
observations  in  the  Comwail  Case  which  I  have  quoted, 
*^  Having  assented  to  the  allocation  of  the  shares  and  accepted 
the  position  of  holders  in  respect  of  them,  they  cannot  be 
relieved." 

The  Act  under  which  the  company  was  incorporated,  the 
Ontario  Companies  Act,  contains  no  provision  similar  to  sec- 
tion 25  of  the  English  Companies  Act  of  1867,  which  pro- 
vides that  every  share  "shall  be  deemed  and  taken  to  have 
been  issued  and  to  be  held  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash  unless  the  same  shall  have  been 
otherwise  determined  by  contract  duly  made  in  writing  and 
filed  with  the  registrar  of  joint  stock  companies  at  or  before 
the  issue  of  such  shares." 

It  is  clear,  however,  from  Ooregum  v.  Roper,  1892, 
A.  C.  125,  that  apart  altogether  from  the  provisions  of  sec- 
tion 25,  the  issue  of  shares  at  a  discount  is  ultra  vires  a  com- 
pany whose  capital  is  divided  into  shares  of  a  fixed  amount, 
and  the  liability  of  the  shareholders  of  which  is  limited  to 
the  amount  unpaid  oti  their  shares.  See  the  observatioufl  of 
the  Lord  Chancellor,  p.  134,  Lord  Watson,  pp.  135-6,  Lord 
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Macnaghten,  p.  145,  and  Lord  Morris,  p.  148.    See  also 
Welton  V.  Saffery  (infra). 

There  is,  in  my  opinion,  no  reason  why  these  and  similar 
cases  should  not  be  applicable  to  companies  incorporated 
under  the  law  of  Ontario. 

The  Ontario  Companies  Act  requires  that  the  number  of 
the  shares  and  the  amount  of  each  share  shall  be  stated  in 
the  application  for  incorporation  (sec.  10),  and  sec.  33,  pro- 
vides that  ^^not  less  than  IQ  per  cent,  upon  the  allotted 
shares  of  stock  of  th^  company  shall  by  means  of  one  or  more 
calls  formally  made  be  called  in  and  made  payable  within 
one  year  from  the  incorporation  of  the  company,  the  residue 
when  and  as  by  the  by-laws  of  the  company  direct,"  and 
although. there  is  no  express  provision  limiting  the  liability 
of  shareholders  to  the  amoujit  unpaid  on  their  shares,  sec.  37 
impliedly  at  all  events  so  limits  it,  an4  the  constitution  of  a 
company  incorporated  under  that  Act  possesses,  therefore, 
both  of  the  features  which  led  to  the  conclusion  that  it  was 
ultra  vires  of  a  company  incorporated  under  the  English 
Act  of  1867,  to  issue  shares  at  a  discount;  and  in  the  re- 
ported cases  in  this  province  the  English  decisions  have  been 
applied  notwithstanding  the  absence  of  any  provision  in  our 
Companies  Acts  similar  to  sec.  25  of  the  English  Compan-* 
ies  Act. 

For  these  reasons  I  am  of  opinion  that  the  respondent 
was  not  entitled  upon  the  ground  of  mistake  to  be  relieved 
from  his  position  of  shareholder  in  respect  of  the  2^  shares^ 
and  it  follows,  I  think,  that  the  resolution  of  the  14th 
January,  1910,  and  wiiat  was  done  under  it,  was  tUira  vires 
the  company. 

In  the  Ooregum  Case  the  Lord  Chancellor  (at  p.  133) 
said:  "It  seems  to  me  that  the  system  thus  (i.e.,  by  the 
Companies  Act),  created  by  which  the  shareholders  liability 
is  to  be  limited  by  the  amount  unpaid  upon  his  shares,  renders 
it  impossible  for  the  company  to  depart  from  that  require* 
ment,  and  by '  any  expedient  to  arrange  with  their  share, 
holders  that  they  shall  not  be  liable  for  the  amount  unpaid 
on  the  shares,  although  the  amount  of  those  shares  has  been, 
in  accordance  with  the  Act  of  Parliament,  fixed  at  a  cer- 
tain sum  of  .money.  It  is  manifest  that  if  the  company  could 
do  so  the  provision  in  question  would  operate  nothing.  I 
observe  in  the  argument  it  has  been  sought  to  draw  a  distinc-: 
tion  between  the  nominal  capital  and  the  capital  which  is  as* 
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snined  to  be  the  real  capital.  I  can  find  no  authority  for 
Buch  a  distinction.  The  capital  is  fixed  and  certain,  and  every 
creditor  of  the  company  is  entitled  to  look  to  that  capitaJ 
as  his  security.*' 

In  Bollerby  v.  Rowland  &  Marwood's  Steamship  Co. 
(1902),  2  Ch.  D.  14,  the  Master  of  the  EoUs,  quoting  this 
passage  from  the  speech  of  the  Lord  Chancellor,  added  (p. 
26) :  ^^and  the  opinions  of  the  other  learned  Lords  are  to 
the  same  effect.  The  justification  of  forfeitures  rests  upon 
the  statute  itself,  and  I  think  that  since  Trevor  v.  Whitworth 
(1887),  12  A.  C.  409,  no  authority  can  be  relied  on  as  justi- 
fying a  surrender  having  the  efifect  of  reducing  capital  which 
cannot  be  supported  as  a  form  of  forfeiture. 

Stirling,  L.J.,  in  the  same  case  (p.  29),  expressed  the 
opinion  that  *Hhe  weight  of  authorily  is  in  favour  of  the 
view  that  forfeiture,  which  is  specifically  mentioned  in  the 
Act  of  1862,  stands  on  a  special  footing,  and  that  surrenders 
can  only  be  supported  in  circumstances  which  would  justify 
forfeiture.'* 

Cozens-Hardy,  L.J.,  p.  31,  dealing  "^ith  the  same  ques-  ', 
tion  says :  "  When,  however,  the  transaction  involves  as  in 
the  present  case  the  release  by  the  company  to  the  share- 
holders of  uncalled  capital  on  their  shares,  it  seems  to  me 
that  it  is  within  Trevor  v.  Whitworth,  a  reduction  of  capital 
not  sanctioned  by  law.'* 

"The  decision  of  the  House  of  Lords  in  the  Ooregum 
Case,  that  shares  in  a  limited  company  cannot  be  issued  at  a 
discount,  involves  the  principle,  that  the  company  cannot 
by  any  devise  relieve  a  shareholder  from  the  liability  to  pay 
the  full  amount  due  on  his  shares.  This  would  be  the  result, 
if  the  shares  had  been  retained  by  the  plaintiffs,  instead  of 
being  surrendered  to  the  company.  But  the  fact  that  in 
consideration  of  the  release  the  shares  were  surrendered  seems 
to  me  to  render  the  transaction  no  better.  Uncalled  capi- 
tal is  part  of  the  assets  of  the  company  .  .  .  The  com* 
pany,  therefore,  parted  with  £416,  a  portion  of  its  assets,  in 
consideration  of  the  acquisition  of  the  shares.  This  was  a 
purchase  of  the  shares,  and  is  directly  within  the  authority  of 
Trevor  v.  Whitworth/' 

I  do  not  understand  how  half  a  share  came  to  be  allotted. 
I  find  no  warrant  in  the  Act  to  allot  anything  less  than  a 
share,  and  I  do  not  think  that  the  liability  which  I  hold  at- 
tached to  the  respondent  extends  to  the  half  share  which  the 
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company  assumed  to  allot  to  him.  This  point  was  not  taken 
on  the  argument  and  counsel  may  speak  to  it  if  the  appellant 
contends  otherwise;  and  subject  to  this  an  order  will  issue 
allowing  the  appeal  and  substituting  for  the  order  of  the 
Local  Master  an  order  that  the  name  of  the  respondent  be 
put  upon  the  list  of  contributories  in  respect  of  two  shares. 

There  will  be  no  costs  of. the  appeal  or  of  the  application 
to  the  Local  Master. 

Since  writing  the  foregoing^  my  attention  has  been  called 
to  a  recent  decision  of  my  brother  Middleton^  Re  Mathew 
Ouy  Carriage  and  Automobile  Co.,  Thomas'  Case :  1912,  3  0. 
W.  N.  902,  which  it  is  said  is  opposed  to  the  view  I  have 
expressed  as  to  the  effect  of  the  resolution  to  cancel  tl^e  shares 
and  the  action  taken  upon  it.  I  find,  however,  on  inquiry 
from  my  learned  brother  that  it  is  not,  and  that  in  that  case 
the  contract  to  take  the  shares  was  still  executory  at  the 
time  the  resolution  to  cancel  the  bonus  shares  was  passed. 


divisional  court. 

April  16th,  1912. 
McKENZIE  V.  ELLIOTT. 

3  O.  W.  N.  1083. 

Contract — Building    Contract — Action   for  Price — Quettion    whether 
Contract  was  AJtandoned — Onus  of  Proof. 

An  action  to  decide  whether  a  barn  built  by  plaintiff  for  defend- 
ant was  built  under  the  si^ed  contract  or  if  the  signed  contract  was 
abandoned,  and  a  new  arrangement  substituted  to  entitle  the  plaintiff 
to  a  sum  in  excess  of  the  $7,000  agreed.  Master  in  Ordinary  dealt 
with  the  case  from  the  viewpoint  of  fact,  and  held  that  the  writing 
was  indefinite  and  if  in  force  as  to  price  it  was  in  force  for  all  pur^ 
poses  and  vice  versa. 

BOTD,  C,  held,  19  O.  W.  R.  726;  2  O.  W.  N.  1364,  that  th^e 
Master  in  Ordinary  erred  in  his  appreciation  of  the  whole  body  of 
evidence  and  its  application  to  the  controversy  in  its  legal  aspect, 
and  the  original  contract  was  but  slightly  varied.  Plaintiff  entitled 
to  $8,000  and  costs. 

Divisional  Ck>UBT  affirmed  above  judgment,  Riddell,  J.,  diS' 
senting,^ 

An  appeal  by  the  plaintiff  from  an  order  of  Hon.  Sir 
John  Boyd.  C,  (19«11),  19  0.  W.  E.  726,  2  0.  W.  N.  1364, 
setting  aside  the  report  of  the  Master  in  Ordinary,  dated 
May  loth,  1911. 
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The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir 
Wm.  Meredith,  C.J.C.P.,  Hon.  Mr.  Justice  Teetzel 
and  Hon.  Mr.  Justice  Riddell. 

W.  Mulock,  for  the  plaintiff,  appellant. 

F.  E.  Hodgins,  K.C.,  for  the  defendant,  respondent. 

Hon.  Sir  Wm.  Meredith,  C.J.C.P.: — ^The  argument  of 
the  learned  counsel  for  the  appellant  fails  to  satisfy  nie  that 
the  learned  Chancellor  erred  in  his  conclusion  that  the  bam 
was  built  under  the  terms  of  the  written  agreement  as  modi- 
fied by  the  subsequent  verbal  arrangement  by  which  the  size 
of  the  barn  was  reduced  by  20  feet  and  the  materials  of  an- 
other batn  of  the  respondent  were  to  be  used  in  the  construc- 
tion of  the  new  barn,  and  an  allowance  was  to  be  made  to  the 
respondent  for  the  value  ,of  these  materials  and  the  services 
6f  an  architect  dispensed  with. 

The  facts  and  the  grounds  upon  which  the  Chancellor 
proceeded  are  fully  set  out  in  the  report  of  his  judgment, 
and  it  is  unnecessary  to  repeat  or  to  say  mQre  than  that  I 
concur  in  his  conclusion,  and  in  the  main  with  the  reasoning 
on  which  it  is  based. 

It  is  not  open  to  question  that  at  one  time  there  existed 
a  contract  in  writing  between  the  parties  for  the  building 
by  the  appellant  of  a  barn  for  the  respondent,  and  the  onus 
in  my  opinion  rested  upon  the  appellant  to  establish  that  it 
had  been,  as  he  contended,  entirely  abrogated ;  and  that  onus 
was  not  satisfied.  In  my  view  the  evidence  does  not  estab- 
lish tbat  the  contract  was  rescinded,  but  shews  that  it  wa3 
only  changed  in  some  of  its  terms,  and  there  exists  no  ground 
upon  which  the  claim  put  forward  by  the  appellant  that  in 
doing  the  work  he  acted  as  the  agent  of  the  respondent. 

I  may  remark  that  when  the  appellant  is  left  to  tell  his 
own  story  as  to  what  took  place  when  the  arrangement,  what- 
ever it  was,  was  made,  his  account  of  what  took  place  does 
not  differ  from  the  respondent's  account  of  it.  On  p.  27, 
in  answer  to  the  question  by  the  Master,  "What  happened 
then  ?''  his  answer  was  "  He  said  he  was  not  satisfied  with  the 
contract.  He  wanted  to  change  the  size  of  the  barn  and  work 
in  the  material  out  of  the  old  barn,"  and  it  was  only  when 
the  very  suggestive  question,  "  What  did  he  say  he  wanted  to 
do  with  the  contract  you  and  he  had  both  signed?"  was  put 
to  him  that  anything  was  said  as  to  rescinding  the  contract, 
and  his  answer  to  that  question  was  "To  break  the  contract 
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that  he  was  not  satisfied  with  it  and  me  to  build  the  barn 
to  suit  him ;"  and  again,  on  p.  49,  referring  to  the  same  mat- 
ter, he  was  asked  by  counsel  for  the  respondent,  "You  did 
not  asic  Mr.  Elliott  for  anything  and  nothing  was  said  ex- 
cept that  you  were  to  erect  the  barn  and  that  he  gave  you 
$100,  and  that  the  barn  was  to  be  shortened  by  20  feet,  and 
the  materials  of  the  old  barn  used  in  it?"  to  which  his 
answer  was  "Yes;"  he  was  then  asked  "Anything  more?" 
to  which  he  replied,  "  Well,  I  cannot  recall  anything  in  par- 
ticular," and  it  was  not  until  counsel  somewhat  injudiciously 
put  the  further  question  "You  would  not  swear,  Mr.  Mc- 
Kenzie,  that  Mr.  Elliott  told  you  that  he  wanted  to. break 
that  contract  ?"  that  anything  was  said  about  breaking  the 
contract,  his  reply  to  that  question  being,  "  I  certainly  will. 
That  was  his  words  to  me,  that  he  wanted  to  break  the 
contract." 

It  is  probable,  I  think,  that  the  extent  of  the  respondents 
interference  with  the  details  of  the  work  was  considerably 
magnified  by  the  appellant  and  that  the  respondent  was  un- 
willing to  admit  as  much  interference  as  actually  took  place, 
but  justice  will  be  done  by  an  allowance  for  any  increased 
cost  of  the  work  occasioned  by  that  interference,  and  it  is 
probable^  and  indeed  the  respondent  admits,  that  he  ought  to 
^   pay  a  considerable  sum  for  extras. 

The  learned  Chancellor  s  view  was  that  probably  the  legal 
effect  (i.e.,  of  the  arrangement)  was  that  the  building  as 
<3iminished  was  to  be  built  at  the  same  price,  $7,000,  as  no 
stipulation  was  made  for  a  reduction. 

I  agree  that  there  was  no  express  stipulation,  but  J  do 
not  see  why  such  a  stipulation  was  not  implied.  The  sole 
purpose  of  reducing  the  dimensions  was  to  reduce  the  cost, 
and  it  does  not  seem  unreasonable,  in  order  to  give-  effect  ta 
the  object  which  the  coritracting  parties  had  in  view,  to  imply 
a  stipulation  that  there  should  be  a  reduction  of  the  contract- 
price  proportioned  to  the  reduction  in  the  size  of  the  barn. 

The  Master,  I  think,  erred  in  fixing  the*amount  of  the 
plaintiff's  claim,  even  if  it  were  to  be  arrived  at  on  a  quan- 
tum meruit.  He  in  effect  treated  the  appellant  as  the  agent 
of  the  respondent  and  allowed  all  the  expenditures  he  had 
made  and  a  percentage  ou  the  amount  expended  for  the  ap- 
»pellant's  services,  instead  of  fixing  it  on  the  value  of  the 
work  done;  and  the  evidence  satisfies  me  that  upon  that 
basis  the  sum  suggested  by  the  Chancellor  as  a  proper  sum 
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to  be  allowed — $8,000 — is  quite  as  much  as  the  appellant  is 
entitled  to. 

Upon  the  whole,  I  am  of  opinion  that  the  appeal  should 
be  dismissed  with  costs,  but  in  order  that  if  possible  the  liti- 
gation may  not  be  further  prolonged,  I  think  it  will  be  well 
if  the  parties  would  adopt  the  suggestion  that  $8,000  be 
fixed  as  the  full  price  of  all  the  work  on  the  terms  mentioned 
by  the  Chancellor. 

Hon.  Mb.     Justice  Tebtzel: — I  agree. 

Ht)N.  Mr.  Justice  Riddell: — ^The  plaintiff,  a  builder, 
built  a  barn  for  the  defendant  and  claims  as  upon  a  quantum 
meruit;  the  defendant  sets  up  a  contract  which  he  says  gov- 
erns in  substance,  and  he  says  that  this  contract  was  sub- 
stantially followed.  He  in  effect  contends  that  ^e  work 
done  should  be  charged  for  at  a  price  fixed  in  this  way.  Take 
a  barn  as  per  contract  as  worth  $7,000,  add  a  fair  price  for 
anything  extra  in  the  bam  actually  built  and  subtract  for 
anything  not  in  the  bam  actually  built  which  would  be  in 
the  bam  according  to  contract. 

It  ^eems  beyond  question  that  the  plaintiff  had  plans 
drawn  up  by  architects,  that  he  took  these  plans  to  the  de- 
fendant and  shewed  them  to  him — ^that  the  plaintiff  pro- 
cured a  blank  form  of  contract  and  filling  in  some  of  the 
blanks,  he  and  the  defendant  signed  it  as  a  contract  to  build 
a  barn  for  $7,000.  It  also  seems  beyond  question  that  the 
defendant  decided  that  he  would  not  have  a  bam  of  the  size 
contemplated  by  the  plans. 

What  then  took  place  in  great  measure  depends  upon  the 
credit  to  be  given  to  the  parties — and  that  could  best  be  de- 
termined by  the  Master  who  saw  them  both.  Nothing  is 
much  more  dangerous  than  to  judge  of  the  credibility  of  a 
witness,  from  the  appearance  of  his  evidence  when  reduced 
to  black  and  white.  The  Master  gave  credence  to  the  evi- 
dence of  the  plaintiff,  and  I  cannot  find  anything  in  the  evi- 
dence to  justify  us  in  holding  that  the  Master  was  wrong. 

"  According  to  the  well  established  practice  in  OStario  " 
the  Master  is  "  the  final  Judge  of  the  credibility  of  .  .  . 
witnesses.''  Booth  v.  Hatte,  21  S.  C.  R.  637,  643 ;  Hall  v. 
Berry  (1907),  10  0.  W.  R.  954;  Fawcett  V.  Winters,  IZ 
O.  R.  232. 
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Tb$  decision  of  the  Master  that  the  eontract  was  aband- 
oned and  the  work  done  under  an  open  arrangement  without 
a  written  contract^  should  not  in  my  opinion,  have  been  inter- 
fered with.  I  do  not  intend  going  over  the  evidence  in  de- 
tail ;  the  question  is  one  purely  of  fact  and  no  good  end  could 
be  attained  by  setting  out  the  evidence  at  length. 

The  plaintiff  being  entitled  as  upon  a  quantum  meruit, 
it  remainsL  to  consider  the  amount  which  he  should  be  allowed 
— and  here  again  the  Master  has  had  an  opportunity  of  see- 
ing the  witnesses.  I  am  unable  to  find  anything  in  the  case 
which  would  justify  me  in  saying  that  the  Master  was 
wrong — and,  therefore,  think  the  appeal  should  be  allowed 
and  the  report  of  the  Master  reinstated  and  that  the  plaintiff 
should  have  his  costs  throughout. 


Hon.  Mr.  Justice  Teetzel.  April  17th^  1912. 

THE  NATIONAL  TRTJST  CO.  v.  THE  TRUSTS  AND 

GUABANTEE  CO. 

3  0.  W.N.  1093;        O.  L.  R. 

Company  —  Winding-up  —  Mortgage  to  Trustee  for  Bondholden  — 
Covered  Chattel  Property — Not  Registered  as  Required  hy  Act — 
Book  Debts — Rights  between  Liquidator  and  Trustee. 

Plaintiff  as  trustee  for  bondholders  brought  action  against  de- 
fendant liquidator  of  Raven  I^ake  Portland  Cement  Co.  under  Do- 
minion Winding-up  Act  'for  an  account  of  moneys  received  by  de- 
fendants in  respect  of  the  sale  of  the  assets,  goods,  chattels,  book 
debts  and  choses  in  action  mortgages  to  plaintiff  or  in  alternative  for 
damages  for  conversion. 

The  mortgage  taken  by  plaintiff  as  trustee  for  bondholders  to 
secure  the  company's  bonds  covered  "all  and  singular  its  under- 
takings then  made  or  in  course  of  construction  or  thereafter  to  be 
constructed,  together  with  all  properties  real  or  personal,  tolls,  in- 
comes or  sources  of  money,  rights,  privileges  and  franchises  owned, 
held  or  enjoyed  by  it  then  or  at  any  time  prior  to  the  full  payments 
of  the  bonds  thereby  secured."  A  later  clause  provided  that  the 
mortgage  was  not  to  be  registered  as  a  bill  of  sale  or  chattel  mort- 
gage, and  it  was  not  so  registered. 

Tebtzel,  J.,  held,  that  the  plaintiff  could  not  recover  in  respect 
of  the  personal  property  and  chattels  of  the  company  as  the  mortgage 
was  not  registered  as  required  by  the  Bills  of  Sale  and  Chattel  Mort- 
gage Act,  and  was,  therefore,  void  as  against  creditors. 

Johnston  V.  Wade,  17  O.  L.  R.  372,  distinguished. 

That  plaintiff  could  recover  in  respect  of  any  book  debts  owing 
at  the -date  of  the  assignment  as  the  language  of  the  mortgage  was 
sufficiently  broad  to  cover  present  and  future  books  debts. 

That  the  Uquidator  was  not  only  entitled,  but  bound  to  contest 
plaintiffs'  claim  on  behalf  of  company's  creditors. 

Judgment  for  plaintiffs  for  book  debts;  action  otherwise  dis- 
missed.    No  costs  of  action.  . 
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Action  tried  at^the  Toronto  non-jury  sittings  on  March 
11th,  1912.  See  former  reports  of  case  in  19  6.  W.  R.  631, 
24  0.  L.  R.  286,  18  0.  W.  R.  519,  2  0.  W.  N.  761,  830,  1314. 

R.  C.  H.  Casfeels,  for  the  plaintiff. 
W.  Laidlaw,  K.C.,  for  the  defendant. 

Hon.  Mr.  Justice  Teetzel  : — The  plaintiff  is  trustee  for 
bondholders  of  the  Raven  Lake  Portland  Cement  Company, 
hereinafter  referred  to  as  the  company,  and  the  defendant 
is  liquidator  of  that  company  under  the  Dominion  Winding- 
up  Act. 

By  mortgage  dated  13th  September,  1904,  the  company 
duly  granted,  assigned,  transferred  and  conveyed  and  mort- 
gaged to  the  plaintiff  in  trust,  subject  to  a  certain  other 
mortgage,  all  and  singular  its  undertakings  then  made  or 
in  course  of  construction  or  thereafter  to  be  constructed,  to- 
gether with  all  the  properties,  real  or  personal,  tolls,  incomes 
and  sources  of  money,  rights,  privileges  and  franchises  owned, 
held  or  enjoyed  by  it  then  or  at  any  time  prior  to  the  full 
payment  of  the  bonds  thereby  secured,  to  secure  payment 
of  the  bonds  mentioned  in  the  mortgage  amounting  to 
$50,000  and  interest.  The  lands  are  specificially  set  out  in 
a  schedule  attaiched  to  the  mortgage.  The  mortgage  also 
purports  to  cover  "  all  machinery  of  every  nature  and  kind 
including  all  tools  and  implements  used  in  connection  there- 
with which  are  now  or  which  may  hereafter,  during  the  cur- 
rency of  this  mortgage,  be  brought  upon  the  said  lands  or 
into  any  of  the  buildings  thereon,  including  all  machinery 
used  or  to  be  used  in  the  manufacture  of  cement  and  plant 
and  tools  connected  therewith."  .  .  .  *'  The  dredge  at 
Raven  Lake,  the  machinery,  tools,  etc.,  to  be  deemed  fixtures 
for  the  purpose  of  this  mortgage,  whether  the  same  shall  be 
actually  affixed  to  the  said  lands  or  buildings  or  not.*' 

The  23Td  and  24th  clauses  read  as  follows:  "And  it  is 
further  hereby  declared  and  agreed,  for  the  purpose  of  this 
mortgage  security,  that  all  machinery,  plant  and  personal 
property  of  the  company  are  to  be  considered  fixtures  to 
the  realty,  and  it  is  expressly  understood  and  agreed  that 
this  mortgage  is  not  to  be  registered  as  a  bill  of  sale  or 
chattel  mortgage.  Provided,  and  it  is  hereby  declared^  that 
the  company  may  at  all  times,  so  long  as  there  is  no  de- 
fault in  payment  of  principal  or  interest  on  the  said  bonds 
or  otherwise,  hereunder  sell  and  dispose  of  its  manufactured 
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products  iir'the  ordinary  course  of  business  free  from  the 
lien  of  this  mortgage." 

Each  bond,  a  copy  of  which  is  set  forth  in  the  mortgage, 
contains  this  clause :  "  This  bond  is  one  of  a  series  amount- 
ing in  the  aggregate  to  fifty  thousand  dollars/ and  is  secured 
by  a  mortgage  duly  executed  according  to  law,  conveying  to 
the  National  Trust  Comrany,  Limited,  as  trustee,  all  the 
present  and  future  real  and  personal  properties,  rights,  fran- 
chises and  powers  of  the  Baven  Lake  Portland  Cement  Com- 
pany, Limited,  as  by  reference  to  the  said  mortgage  will 
more  fully  appear,  the  nature  of  the  security,  the  rights  of 
the  holders  of  the  bonds  secured  by  it,  and  the  terms  of  the 
trust  appear  by  the  said  mortgage,  to  which  reference  is 
hereby  expressly  directed,  and  which  terms  are  made  a  part 
of  this  bond.'* 

The  mortgage  contains  the  usual  provisions  for  redemp- 
tion, and  that  until  default  the  mortgagors  shall  be  per- . 
mitted   "to  possess,  operate,  manage,  use  and  enjoy  the 
mortgage  premises,  and  to  take  and  use  the  rents,  incomes/ 
profits  and  issues  thereof  in  the  same  manner  and  to  the 
same  extent  as  if  these  presents  had  not  been  executed.'' 

It  also  contains  elaborate  provisions  enabling  the  mort- 
gagees, upon  default,  to  take  possession  and  operate  or  sell 
the  mortgaged  premises. 

/  The  mortgage  was  duly,  registered  against  the  lands  cov- 
ered thereby,  but  was  not  filed  as  a  chattel  mortgage,  nor 
was  anything  done  to  comply  with  sections  2,  3^  or  23,  of  the 
Bills  of  Sale  and  Chattel  Mortgages  Act,  as  from  the  begin- 
ning the  plaintiffs  have  assumed  that  the  provisions  of  that 
Act  did  not  apply  to  the  mortgage. 

On  September  14th,  1907,  the  company  made  a  general 
assignment  for  the  benefit  of  its  creditors  to  Henry  E.  Mor- 
ton, who  entered  into  possession  as  assignee  and  proceeded 
to  realize  upon  the  personal  estate  of  the  company. 

By  order  dated  September  20th,  1907,  made  under  the 
Dominion  Winding-up  Act,  the  company  was  declared  to  be 
insolvent,  and  ordered  to  be  wound  up  the  defendant  ap- 
pointed provisional  liquidator  and  reference  directed  to  Mr. 
Mt; Andrew  as  Ofiicial  Referee,  to  appoint  a  permanent  liqui- 
dator, and  to  take  all  necessary  proceedings  for  and-  in  con- 
nection with  the  winding  up  of  the  company.  On  30th  No- 
vember, 1907,  defendant  was  appointed  permanent  liquidator. 
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An  application  was  made  to  the  Master  in  Chambers  by 
the  defendant,  to  have  that  company  added  as  a  party  de- 
fendant, but  the  motion  was  refused  and  the  refusal  was 
sustained  on  appeal  without  prejudice  to  an  application 
being  made  to  the  trial  Judge  if  it  should  appear  to  him 
that  the  proposed  defendant  is  a  necessary  party  to  enable 
him  to  adjudicate  upon  the  title  to  the  money  in  question. 

The  statement  of  claim  sets  forth  the  mortgage,  alleges 
default  and  non-payment,  and  charges  that,  notwithstand- 
ing the  plaintiff's  rights  under  the  mortgage,  the  defendant 
took  possession  of  certain  goods  and  chattels,  the  property 
of  the  said  company  and  subject  to  the  plaintiffs  mortgage, 
and  sold  the  same,  and  also  collected  certain  book  debts  and 
choses  in  action,  the  property  of  said  company,  and  wrong- 
fully converted  the  same  to  its  own  use  and  refuse  to  deliver 
the  same  or  account  for  the  proceeds  thereof  to  the  plain- 
tiff, and  plaintiff  claims  an  account  of  the  same  or,  in  the 
alternative,  damages  for  conversion  of  said  goods,  chattels 
and  book  accounts. 

The  defendant  pleads  the  winding  up  proceedings,  dis- 
claims any  personal  right  or  interest  in  the  property,  denies 
unlawful  conversion,  submits  that  the  Imperial  Plaster  Com- 
pany, Limited,  on  behalf  of  themselves  and  all  other  credi- 
tors, should  be  added  as  a  party  defendant,  and  repeats  the 
objections  to  plaintiff's  claim  set  forth  in  the  notice  of  con- 
testation above  referred  to. 

The  following  questions  arise  for  determination : 

(1)  Does  the  mortgage  bind  the  goods  and  chattels  in 
question,  notwithstanding  the  provisions  of  the  Bills  of  Sale 
and  Chattel  Mortgages  Act? 

(2)  Does  the  mortgage  bind  the  book  accounts  in  ques- 
tion, or  any  of  them? 

(3)  Is  the  defendant,  as  liquidator,  entitled  to  contest 
the  plaintiff's  claim  on  the  ground  that  the  provisions  of 
the  Bills  of  Sale  and  Chattel  Mortgages  Act  were  not  com- 
plied with? 

(4)  If  the  defendant  is  not  so  entitled,  should  the  Im- 
perial Plaster  Company,  Limited,  be  added  as  a  party  de- 
fendant ? 

Upon  the  first  question,  counsel  for  plaintiff  submits 
that  the  mortgage  creates  a  floating  security,  and  as  such 
extends  to  all  personal  property  of  the  company,  whether 
existing  at  the  date  of  the  mortgage  or  subsequently  ac- 
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quired,  and  relies  upon  the  decision  in  Johnston  v.  -Wade 
(1908),  17  0.  L.  R.  372,  to  support  his  argument  that  the 
provisions  of  the  Bills  of  Sale  and  Chattel  Mortgages  Act 
are  not  applicable  to  this  mortgage. 

In  that  case  there  was  not,  as  in  this  case,  a  mortgage 
to  secure  bonds,  but  the  bonds  upon  their  face  and  in  the 
conditions  endorsed  upon  them  (see  p.  390),  declared  that 
all  the  company^s  '*  property,  real  and  personal,"  rights, 
powers  and  assets  of  every  kind  and  description  present  and 
future  including  its  uncalled  capital,'*  were  charged  with 
the  payment  of  the  bonds. 

T^e  decision  in  that  case  was,  that  such  bonds  issued 
pursuant  to  a  by-law  passed  under  the  provisions  of  the 
Companies  Act,  then  B.  S.  0.  (1897),  ch.  191,  sec.  49,  were 
not  mortgages  or  conveyances  intended  to  operate  as  mort- 
gages of  goods  and  chattels  of  an  incorporated  company 
within  the  meaning  of  the  Bills  of  Sale  and  Chattel  Mort- 
gages Act,  and  were  not,  therefore,  void  as  against  the  de- 
fendant, the  assignee  of  the  company,  for  the  benefit  of 
creditors,  because  not  registered  "under  the  provisions  of 
that  Act.  After  reviewing  the  authorities  in  England,  which 
hold  that  such  debentures  need  not  be  registered  under  the 
English  Bills  of  Sale  Act  in  order  to  be  effective  against 
other  creditors,  and  referring  to  the  language  of  sec.  2  of  the 
Bills  of  Sale  and  Chattel  Mortgages  Act,  R.  S.  0.  (1897), 
ch.  148,  the  Chief  Justice  of  Ontario  (p.  386),  observes: 
"The  words  *  mortgage  or  conveyance  intended  to  operate 
as  a  mortgage  of  goods  and  chattels'  describe  instruments 
of  a  well-known  character.  They  do  not  convey  the  idea 
of  debentures  of  the  kind  in  question  here,  which  pass  no 
property  in  the  goods  and  chattels  to  the  holder,  and  confer 
upon  him  no  right  to  take  possession  of  them  or  interfere 
with  them  in  any  way,  except  through  the  interposition  of 
{he  Courts.  It  seems  plain  that  such  an  instrument  was  not 
within  the  meaning  of  the  Act  or  in  the  mind  of  its  framers, 
as  it  stood  prior  to  the  passing  of  sec.  23.  That  section,  as 
amended  by  4  Edw.  VII.  ch.  10,  sec.  36,  provides  that  *  in 
the  case  of  a  mortgage  or  conveyance  of  goods  and  chattels 
of  any  incorporated  company,  made  to  a  bondholder  or  bond- 
holders or  to  a  trustee  or  trustees,  for  the  purpose  of  secur- 
ing the  bonds  or  debentures  of  such  company,'  the  affidavit 
of  bona  fides  may  be  made  as  therein  prescribed.  Here  again 
the  difficulty  presents  itself  that  the  section  applies  only  to 
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a  mortgage  or  conveyance  of  goods  and  chattels.  And  on. 
its  face  it  seems  to  exclude  a  bond  or  debenture  simply.  It 
deals  with  the  case  of  a  mortgage  or  conveyance  made  for 
the  purpose  of  securing  the  bonds  or  debentures  of  a  com- 
pany; and  enacts  (amongst  other  things)  that  the  aflSdavit 
may  be  made  by  the  mortgagee  or  one  of  the  mortgagees,  all 
which  seems  quite  inapplicable  to  bonds  or  debentures  by 
themselves.^' 

^Mr.  Justice  Osier,  at  p.  388,  says:  ^'Section  23  of  the 
Act  shews  how  far  the  Legislature  intended  to  go  in  dealing 
with  instruments  for  securing  the  bonds  or  debentures  of  a 
company.  The  only  instruments  of  that  class  which  are 
required  to  be  registered  are  mortgages,  or  conveyances  of 
goods  and  chattels  made  to  a  bondholder  or  trustee  for  the 
purpose  of  securing  the  bonds  or  debentures  of  the  com- 
pany, instruments  as  I  understand  the  sections,  of  the  same 
character  as  those  mentioned  in  other  sections  of  the  Act, 
something  quite  different  from  the  security  by  way  of  float- 
ing charge  which  the 'Companies  Act  enables  a  company  to 
create  by  the  bonds  themselves.'^ 

Mr.  Justice  Meredith,  at  p.  390,  says:  "There  was  no 
mortgage  given  for  securing  payment  of  these  bonds,  but 
they,  upon  their  face  and  in  the  conditions  endorsed  on 
them,  declared  that  all  the  company's  property,  real  and 
personal,  rights,  powers,  and  assets  of  every  kind  and  des- 
cription, present  and  future,  including  its  uncalled  capital, 
'were  charged  with  the  payment  of  the  bonds.  That  the 
bonds  are  not  mortgages,  or  conveyances  intended  to  oper- 
ate as  mortgages,  of  goods  and  chattels,  within  the  provisions 
of  the  Bills  of  Sale  and  Chattel  Mortgages  Act,  I  cannot 
but  think  plain;  they  are  neither  in  form  nor  in  substance^ 
such  a  mortgage.  Under  them  no  title  to  the  property  in, 
or  right  to  possession  of,  the  chattels  passed  to«4;he  bond- 
holders; a  charge  upon  the  chattels  and  other  the  property 
of  the  company  was  created,  giving  them  priority  of  pay- 
ment out  of  the  assets  of  the  company." 

The  validity  and  effect  of  what  is  called  a  "  floating 
charge  "  on  the  property,  both  present  and  future,  of  a  com- 
pany, has  been  the  subject  of  much  judicial  consideration  in 
England.  The  cases  are  collected  and  discussed  in  Palmer's 
Company  Law  (9th  ed.)  307-311,  where  it  is  pointed  out 
that  it  has  been  well  settled  by  the  authorities  that  a  float- 
ing charge  is  valid  as  against  execution  and  general  credi* 
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tors,  whether  in  a  winding  up  or  otherwise,  and  retains  its 
floating  character  unless  otherwise  agreed,  until  a  receiver 
is  appointed  or  a  winding  up  commences. 

As  to  the  injustice  to  subsequent  execution  creditors  aris- 
ing from  the  ^nature  of  a  floating  security  Bs  defined  by  the 
authorities,  see  observations  of  Buckley,  J.,  in  Re  London 
Pressed  Hinge  Company  (1905),  1  Chy.  576,.  at  p.  583: 
also  the  dissenting  judgment  of  Garrow,  J.A.,  in  Johnston 
V.  Wade,  p.  392^  ei  seq.  ^ 

The  English  Companies  Act,  1908,  sec.  93,  providing 
for  registration  of  "floating  charges  and  declaring  them  void 
as  against  creditors,  unless  registered,  would  appear  to  re- 
move the  danger  of  injustice  to  other  creditors  in  England ; 
and  it  may  be  that  our  statute  law  should  also  be  amended 
in  view  of  the  holding  in  Johnston  v.  Wade,  by  declaring 
them  void  against  creditors  unless  registered  under  sec.  78 
of  the'  Ontario  Companies  Act,  1907. 

As  pointed  out  by  the  Chief  Justice  of  Ontario,  in 
Johnston  v.  Wade,  p.  386,  the  English  cases  turning  as  they 
do  on  the  terms  of  legislation  which  is  not  the  same  as  our 
provincial  legislation,  afford  but  little  assistanoe,  and  in  the 
last  analysis  we  must  have  recourse  to  the  language  of  the 
Acts  of  our  own  Legislature,  and  the  judgment  in  that 
case  is  clearly  based  on  the  conclusion  that  a  debenture  on 
itB  face  charging  the  property  of  a  company  with  its  pay- 
ment,  was  not  a  "  mortgage  or  conveyance  intended  to  oper- 
ate as  a  mortgage  of  goods  and  chattels  '*  within  the  mean- 
ing or  contemplation  of  our  Bills  of  Sale  and  Chattel  Mort- 
gages Act. 

.  That  case  is,  therefore,  differentiated  from  this  case  by 
the  fact  that  in  this  case  the  bonds  do  not  create  the  charge 
but  a  mortgage  is  given  which  creates  the  charge  in  favour 
of  a  trustee  for  the  bondholders,  and,  although  it  embraces 
the  company's  real  as  well  as  its  personal  property.  I  think 
that  so  far  as  it  purports  to  charge  personal  property  it  is 
clearly  a  "mortgage  or  conveyance  intended  to  operate  as 
a  mortgage  of  goods  and  chattels'*  within  the  meaning  of 
sees.  2  and  23  of  our  Bills  of  Sale  and  Chattel  Mortgages  Act, 
and  not  having  been  accompanied  by  an  ihimediat^  delivery 
and  an  actual  and  continued  change  of  possession  of  the 
things  mortgaged,  and  not  having  been  registered  as  a  chat- 
tel mortgage  is,  as  such,  under  sec.  5  of  the  Act,  "abso- 
lutely null  and  void  as  against  creditors  of  the  mortgagor.'^ 
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As  a  chattel  mortgage  it  was  also  void  ab  initio  as 
against  creditors,  according  to  the  view  of  the  late  Chief 
Justice  Strong,  in  Clarkson  v.  McMaster  (1895),  25  S.  C. 
B.  96,  at  pp.  105-6,  by  reason  of  the  agreement  that  it  should 
not  be  registered  under  the  Bills  of  Sale  and  Chattel  Mort- 
gages Act. 

Then  as  to  the  book  debts,  it  is  well  settled  that  they 
are  not  within  the  Bills  of  Sale  and  Chattel  Mortgages  Act, 
and  that  a  transfer  of  them  does  not  require  registration. 
Kitching  v.  Hiclcs  (1884),  0.  R.  739;  Tailby  v.  The  Official 
Receiver  (1888),  13  A.  C.  423;  Thibaudeau  v.  Paul  (1894), 
26  0.  R.  385. 

.While  the  mortgage  in  question  does  not  specifically 
mention  present  or  future  book  debts,  I  think  the  langauge 
"undertakings  .  .  .  together  with  .  .  .  income  and 
sources  of  ^•evenue,  moneys,  rights,  privileges  .  .  .  held 
or  enjoyed  by  it  now  or  at  any  time  prior  to  the  full  pay- 
ment," etc.,  is  sufficiently  comprehensive  to  create  an  equit- 
able charge  on  present  and  future  book  debts.  In  re  Perth 
Flax  and  Cordage  Co.  (1908),  13  0.  W.  R.  1140,  where  the 
language  of  the  chattel  mortgage  was  *'all  property,  real 
and  personal,  that  shall  hereafter  be  acquired  and  owned  by 
the  company,*'  it  was  held  that  these  words  were  amply 
sufficient  to  include  future  book  debts.  A  charge  created  by 
such  general  language  as  that  employed  in  this  mortgage 
attaches,  I  think,  to  the  subject  charged  in  the  varying 
condition  it  happens  to  be  from  time  to  time.  See  Oovem- 
ment  Stock  Company  v.  Manila  (1897),  A.  C,  at  p.  86;  and 
Buckley's  Company  Acts  (9th  ed.),  230-231. 

I  am  of  opinion,  therefore,  that  as  to  any  book  debts 
that  were  unpaid  at  the  date  of  the  assignment  by  the  com- 
pany, the  plaintiff  is  entitled  to  recover  the  amount  that  was 
realized  therefrom  by  the  assignee  or  the  defendant,  and  that 
the  fact  that  no  notice  of  the  charge  was  given  by  the  plain- 
tiff to  the  debtors,  does  not,  as  argued  by  Mr.  Laidlaw,  alter 
that  right.  Upon  this  point,  Thibaudeau  v.  Paul  (supra) ; 
Re  Perth  Flax  &  Cordage  Co.  (supra)  :  and  Eby  Blain  v. 
Montreal  (1908),  17  0.  L.  R.  292,  are,  I  think,  conclusive. 

The  question  of  the  right  of  the  defendant  as  liquidator 
to  contest  he  plaintifiE's  claim  under  the  mortgage,  and  to 
hold  the  proceeds  of  the  chattel  property  for  the  benefit  of 
the  creditors,  has  given  me  much  trouble;  but  I  have  ar- 
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rived  at  the  conclusion  that  the  defendant  has  that  rights 
and  that  it  is  not  necessary  for  the  purpose  of  adjudicating 
upon  the  title  to  the  fund  in  question  to  add  the  Imperial 
Plaster  Company  as  a  defendant.  Under  sec.  33  of  the 
Winding-up  Act,  the  liquidator  upon  his  appointment  "  shall 
take  into  his  custody  or  under  his  control,  all  the  property, 
effects  and  choses  in  action  to  which  the  company  is  or  ap- 
pears to  be  entitled."  Having  done  this,  further  general 
duties  are  as  stated  in  Palmer's  Company  Law  (9th  ed.) 
396,  '*to  make  out  the  requisite  lists  of  contributories  and 
of  creditors,  to  have  disputed  cases  adjudicated  upon,  to 
realize  the  assets,  and  to  apply  the  proceeds  in  payment  of 
the  company's  debts  and  liabilities  in  due  course,  of  admin- 
istration, and  having  done  that,  to  divide  any  surplus 
amongst  the  contributors  and  to  adjust  tteir  rights.'* 

While  the  title  of  the  estate  of  the  company  does  not, 
under  the  Act,  vest  in  the  liquidator,  it  must  clearly  be  his 
duty,  as  an  oflBcer  of  the  Court,  when  he  has  in  his  custody 
property  to  which  the  company  appears  to  be  entitled,  to 
protect  that  property  for  the  benefit  of  the  creditors  who 
may  be  interested  therein.  Now,  when  the  defendant  as 
liquidator,  took  possession  of  the  property  in  question,  which 
was  then  in  the  possession  of  the  company's  assignee  for 
creditors,  the  liquidator  had  no  notice  of  any  claim  of  the 
plaintiff,  nor,  as  far  as  I  can  see,  had  he  any  notice  of 
such  claim  until  after  the  chattel  property  had  been  con- 
verted into  money,  and  when  he  so  took  possession,  it  was 
property  to  which,  within  the  meaning  of  sec.  33,  the  com- 
pany or  its  assignee  for  creditors  '^  appeared  to  be  entitled." 

Had  the  liquidator  given  up  this  property  or  its  pro- 
ceeds, when  demanded,  without  submitting  to  the  Court  the 
claim  on  behalf  of  creditors  to  the  effect  that  the  plaintiff's 
mortgage  was  void  as  against  them,  the  liquidator  woidd,  I 
think,  have  committed  a  gross  breach  of  duty.  When  the 
claim  was  made,  by  the  plaintiff,  the  liquidator  joined  with 
a  creditor  on  behalf  of  all  other  creditors  of  the  company  in 
contesting  the  claim  under  sections  85  to  90  of  the  Act. 
Instead  of  submitting  to  a  summary  disposition  of  the  mat- 
ter before  the  OflBcial  Referee,  the  plaintiff  elected,  upon 
leave  of  the  Court,  to  bring  this  action  against  the  liquidator 
only. 

In  re  Canadian  Camora  Company  (1901),  2  0.  L.  B. 
677,  at  p.  679,  Street,  J.,  observes:  "It  is  necessary  to  bear 
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in  mind  the  position  in  which  a  liquidator  stands  in  a  com- 
pulsory winding  up,  namely,  that  while  in  no  sense  an  as- 
signee for  value  of  the  company,  he  stands  for  the  creditors 
of  the  company  and  entitled  to  enforce  their  rights,  be- 
cause their  right  to  prosecute  actions  themselves  against  the 
company  and  to  recover  their  claipas  directly  out  of  the 
property  of  the  company  is  taken  away  by  the  Winding-up 
Act/' 

Being,  therefore,  from  the  beginning  prima  facie  law- 
fully in  possession  of  the  property  in  question  as  an  oflScer 
of  the  Court,  and  having,  as  I  find,  converted  the  same  into 
money  without  notice  of  the  plaintiff's  alleged  lien,  and 
being  charged  with  the  duty  of  applying  the  proceeds  in 
payment  of  the  company's  creditors  in  due  course  of  admin- 
istration, I  hold  that  the  defendant  is  entitled  in  right  of 
the  creditors  represented  by  it  as  liquidator  to  contest  in 
this  action  the  validity  of  the  plaintiff's  mortgage. 

Under  the  circumstances  found  in  this  case,  the  liquida- 
tor is,  I  think,  entitled  to  maintain  in  defence  of  the  action 
the  superior  claim  of  the  creditors  whom  he  represents. 

Discussing  the  defence  of  jns  Urtii^  it  is  stated  in  Gierke 
&  Lindsell  on  Torts,  3rd  ed.,  at  p.  552,  that:  *'If  the  plain- 
tiff makes  out  a  good  prima  fade  title  by  possession  of 
otherwise,  the  defendant  must,  in  the  first  place,  impeach 
that  title  by  shewing  that  there  is  a  better  right  in  some 
one  else.  That  better  right  may  be  in  himself  or  in  some 
person  under  whose,  authority  he  is  acting  or  under  whom 
he  claims,  and  in  such  a  case  he  clearly  has  a  good  defence, 
for  a  man  cannot  be  guilty  of  trespass  or  conversion  in 
respect  of  goods  to  the  possession  of  which  he  is  entitled." 

Here  the  defendant's  position  is  strengthened  by  the  fact 
that  at  the  time  of  the  action,  the  prima  facie  title  by  pos- 
session was  in  the  defendant.  See  further  as  to  defence  of 
title  of  third  party,  Richards  v.  Jenkins  (1886),  17  Q.  B. 
D.  544,  affirmed  in  18  Q.  B.  D.  451. 

Judgment  will  be  in  favour  of  the  plaintiff  for  payment 
by  the  defendant  of  all  money  realized  from  book  debts 
outstanding  and  unpaid  at  the  date  of  the  assignment, 
September  14th,  1907,  but  dismissing  the  balance  of  the 
plaintiff's  claim,  and  declaring  that  the  mortgage  was  as  a 
chattel  mortgage  void  as  against  the  creditors  of  the  com- 
pany. No  costs  of  action  to  either  party,  but  the  defend- 
ant's costs  will  be  paid  out  of  the  balance  of  the  fund  as 
between  solicitor  and  client. 
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The  appointment  of  liquidator  having  superseded  that 
of  the  assignee^  the  former  took  possession  of  all  the  assets 
of  the  company  and  proceeded  to  convert  the  same  into 
money  and  to  collect  outstanding  accounts,  and  generally  to 
administer  the  affairs  of  the  company. 

By  September  8th,  1909  (date  of  liquidator's  statement 
of  receipts  and  disbursements),  the  defendant  had  appar- 
ently realised  upon  all  the  convertible  assets  of  the  com- 
pany, and  so  far  as  I  can  judge  from  the  statement,  those 
assets  consisted  chiefly  of  manufactured  cement,  sacks  for 
cement,  coal,  and  book  accounts,  and  cash  received  from  the 
assignee  as  proceeds  of  goods  sold  and  book  debts  collected 
before  he  handed  the  estate  over  to  defendant.  It  does  not 
appear  that  machinery  or  anything  in  the  nature  of  fixtures 
was  realized  upon  by  defendant. 

So  far  as  the  evidence  discloses,  the  first  claim  made  by 
the  plaintiff  to  assets  and  proceeds  of  assets  in  defendant's 
hands,  was  by  a  notice  in  October,  1909,  in  which  plaintiff 
claims  all  the  proceeds  of  the  assets  of  the  company  realized 
by  the  defendant  as  liquidator,  and  all  other  assets  (if  any), 
which  may  be  unrealized  in  the  hands  of  the  liquidator, 
upon  the  ground  that  all  such  assets  belonged  to  plaintiff 
by  virtue  of  above  recited  mortgage. 

Nothing  appears  to  have  been  done  under  this  notice 
until  28th  September,  1910,  when  joint  objections  to  plain- 
tiff's claim  were  filed  and  served  by  the  defendant  and  the 
Imperial  Plaster  Company,  Limited,  the  latter,  '*on  behalf 
of  themselves  and  all  other  creditors  of  the  Raven  Lake 
Portland  Cement  Company,  Limited "  upon  the  ground 
among  others  that  the  mortgage  was  void  for  noncompliance 
with  the  Bills  of  Sale  and  Chattel  Mortgages  Act,  and  that 
the  assets  were  not  covered  by  the  mortgage.  Instead  of 
adjudicating  upon  the  claim  and  the  objection  thereto,  the 
learned  Referee  on  3rd  November,  1910,  granted  leave  to 
issue  a  writ  and  prosecute  an  action  against  defendants  "in 
respect  of  goods  and  chattels  and  book  debts  and  choses  in 
action  jformerly  belonging  to  the  Raven  Lake  Portland^ 
Cement  Company,  Limited,  or  the  proceeds  thereof  claimed 
by  the  National  Trust  Company,  Limited." 

This  action  was  accordingly  brought,  but  it  is  to  be 
observed  that  the  other  contestant,  the  Imperial  Plaster 
Company,  Limited,  was  neither  made  a  party  to  the  action, 
nor  was  its  objections  adjudicated  upon  by  the  Referee. 
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An  application  was  made  to  the  Master  in  Chambers  by 
the  defendant,  to  have  that  company  added  as  a  party  de- 
fendant, but  the  motion  was  refused  and  the  refusal  was 
sustained  on  appeal  without  prejudice  to  an  application 
being  made  to  the  trial  Judge  if  it  should  appear  to  him 
that  the  proposed  defendant  is  a  necessary  party  to  enable 
him  to  adjudicate  upon  the  title  to  the  money  in  question. 

The  statement  of  claim  sets  forth  the  mortgage,  alleges 
default  and  non-payment,  and  charges  that,  notwithstand- 
ing the  plaintiff's  rights  under  the  mortgage,  the  defendant 
took  possession  of  certain  goods  and  chattels,  the  property 
of  the  said  company  and  subject  to  the  plaintiffs  mortgage, 
and  sold  the  same,  and  also  collected  certain  book  debts  and 
ehoses  in  action,  the  property  of  said  company,  and  wrong- 
fully converted  the  same  to  its  own  use  and  refuse  to  deliver 
the  same  or  account  for  the  proceeds  thereof  to  the  plain- 
tiff, and  plaintiff  claims  an  account  of  the  same  or,  in  the 
alternative,  damages  for  conversion  of  said  goods,  chattels 
and  book  accounts. 

The  defendant  pleads  the  winding  up  proceedings,  dis- 
claims any  personal  right  or  interest  in  the  property,  denies 
unlawful  conversion,  submits  that  the  Imperial  Plaster  Com- 
pany, Limited,  on  behalf  of  themselves  and  all  other  credi- 
tors, should  be  added  as  a  party  defendant,  and  repeats  the 
objections  to  plaintiff's  claim  set  forth  in  the  notice  of  con- 
testation above  referred  to. 

The  following  questions  arise  for  determination : 

(1)  Does  the  mortgage  bind  the  goods  and  chattels  in 
question,  notwithstanding  the  provisions  of  the  Bills  of  Sale 
and  Chattel  Mortgages  Act? 

(2)  Does  the  mortgage  bind  the  book  accounts  in  ques- 
tion, or  any  of  them? 

(3)  Is  the  defendant,  as  liquidator,  entitled  to  contest 
the  plaintiff's  claim  on  the  ground  that  the  provisions  of 
the  Bills  of  Sale  and  Chattel  Mortgages  Act  were  not  com- 
plied with? 

(4)  If  the  defendant  is  not  so  entitled,  should  the  Im- 
perial Plaster  Company,  Limited,  be  added  as  a  party  de- 
fendant ? 

Upon  the  first  question,  counsel  for  plaintiff  submits 
that  the  mortgage  creates  a  floating  security,  and  as  such 
extends  to  all  personal  property  of  the  company,  whether 
existing  at  the  date  of  the  mortgage  or  subsequently  ac- 


An  iaaue  under  9  Edw.  VII.  ch.  37,  sec.  7,  aa  to  the 
mental  condition  of  John  James  Peel,  the  defendant,  direc- 
ted upon  the  application  of  his  brother,  Charlee  Alfred  Peel, 
the  plaintiff,  for  an  order  declaring  lunacy;  and  inquiry 
under  1  Geo.  V.  ch.  20,  as  to  capacity  to  manage  his  affairs. 
The  issue  and  inquiry  was  heard  by  Hon.  Sir  Johx  Bovd, 
C,  at  Lindsay. 

I.  E,  Weldon,  for  the  plaintiff. 

F.  D.  Moore,  K.C.,  for  the  defendant. 

Hon.  Sir  John  Boyd,  C.  : — An  issue  being  directed  to  be 
tried  at  Lindsay  pursuant  to  the  provisions  of  the  Lunacy 
Act,  9  Edw.  VII.  ch.  37,  sec.  7,  etc.,  I  found  upon  the  evi- 
dence that  the  said  J.  J.  Peel  was  not  of  unsound  mind  and 
incapable  of  managing  himself  or  his  affaira,  and  thus  dis- 
pose finally  of  that  issue  except  aa  to  coats.  I  also  then 
considered  an  application  under  the  Act  of  1911,  1  Geo.  V. 
ch.  20,  permitted  (by  the  order  directing  the  iBSue)  to  be 
made  before  the  Judge  who  tried  the  issue  as  to  whether  the 
same  person  was  "through  mental  infirmity,_ arising  from 
disease,  age,  or  other  cause,  or  by  reason  of  habitual  drunk- 
eness  or  the  use  of  drugs,  incapable  of  managing  his  affairs :" 
sec.  1.  This  Act  is  apparently  an  adaptation  from  and  an 
extension  of  the  prorision  in  the  English  Lunacy  Act  of 
1890,  53  &  54  Vict.  ch.  5,  sec.  116  (1  d),  intended  for  the 
protection  of  persona  who,  "  through  mental  infirmity  aris- 
ing from  disease  or  age,"  are  incapable  of  managing  their 
affairs.  Our  Act  is  not  limited  to  "  mental  infirmity  arising 
from  disease  or  age,"  but  is  couched  in  wider  terms.  The 
present  case  would  not  come  under  the  terms  of  the  Eng- 
lish Act,  for  the  peculiarities  of  J.  J.  Peel  arise  neither 
from  disease,  nor  age,  nor  are  they  referable  in  any  respect 
to  dmnkeness  or  the  use  of  drugs;  the  infirmity  or  weak- 
ness of  his  mind  arises  from  "  other  cause."  Both  Acts  deal 
with  casea  on  the  border  line  between  sanity  and  insanity; 
Re  Brown  (1894),  3  Ch,  416.  At  the  trial  it  abundantly  ap- 
■  peared  that  he  was  free  from  any  mental  disease  and  so 
could  not  be  regarded  as  of  unsound  mind :  Ee  Barber,  39 
Ch.  D.  187;  and  it  was  also  well  proved  that  he  was  neat 


find  for  himself,  and  he  will  not  only  be  better  in  mind, 
but  will  do  better  in  business  if  left  to  look  after  his  own 
little  property  uncontrolled  by  the  Court.  His  own  view  of 
this  application  is'  that  he  regards  his  brother,  the  applicant, 
as  a  man  who  is  after  his  property,  and  he  does  not  want  to 
have  the  Court  put  any  man  above  him.  I  had  a  short  and 
satisfactory  interview  with  him,  and  he  is  looking  forward  to 
the  investment  of  the  $1,000  now  in  Court  so  that  it  will 
yield  him  6^^  per  cent.,  and  would  not  be  content  to  take 
iYz  per  cent,  from  the  Court.  I  aee  no  reason  why  this 
money  should  not  be  paid  out  to  the  joint  order  of  himself 
Bnd  his  solicitor,  Mr,  Moore,  which  will  be  the  first  step 
towards  its  proper  investment.  " 

As  to  the  costs  I  have  conferred  with  my  brother  Biddell, 
who  directed  the  issue,  and  I  think  the  right  disposition  of 
these  is,  that  there  should  be  no  costs  of  proceedings  prior 
to  the  application  which  resulted  in  the  order  of  the  Tth 
June,  1911,  but  that  all  the  subsequent  costs,  incluiiing  that 
order,  should  be  paid  by  the  applicant  to  the  defendant. 
The  applicant  having  failed  in  satisfying  the  Judge  beyo&d  . 
reasonable  doubt  as  to  the  unsoundness  of  mind  might  well 
have  retired  at  that  point,  but  he  urged  the  matter  on  to  a 
further  large  expenditure  of  cash,  and  these  last. costs  should 
be  paid  by  the  unsuccessful  party. 


Master  in  Chambers.  April  ?2nd,  1913. 

Re  solicitor. 
3  0.  W.  N.  11S2. 


Solicitor— Retainer  hy  Prisoner — Proceedingi  (o  Quaih  Conviction- 
Motion  to  Compel  Delivery  of  BUI  of  Cotti  —  Juritdictton 
Masier-iti-Ckambert — Referred  to  High  Court  Judge. 


The  client,  a  foreigner,  in  'gaol  awaitlDg  traoHferenee  to  the 
Central  Prison  retaioed  tlie  solicitor  to  take  proceedingB  to  quaah 
hia  (KiDviction  and  gave  tbe  Bolicitor  $300.  sigDing  a  writing  that  it 
waa  given  as  a  retainer.  On  motion  to  compel  delivery  of  a  bill  of 
costs  by  the  Bolicitur. 

Master- iD-Chambera  held,  that  he  had  no  power  to  entertain  the 
application  and  referred  it  to  a  Judge  of  the  High  Court. 

9  Edw.  VII.  c,  28,  8.  24,  ct  teg.,  dispiissed. 

Motion  by  the  client  for  an  order  for  delivery  of  bill  of 


J,  l).  *  a  Icon  bridge,  for  the  clients  molion. 
F.  Amoldi,  K.C.,  for  the  solicitor,  contra, 

Cartwright,  K.C.  Master: — The  client  being  in  gaol 
and  awaiting  transportation  to  the  Central  Prison  instruc- 
ted the  solicitor  to  take  proceedings  to  have  the  conviction 
quashed.  At  the  time  of  such  engagement  an  agreement 
was  drawn  by  the  solicitor  as  follows: — "  October  20th,  1911, 
I  hereby  retain  (the  solicitor)  to  make  application  for  my 
release  from  gaol  and  herewith  deliver  to  him  cheque  for 
($300)  three  hundred  dollars  as  retainer."  This  is  produced 
signed  by  the  prisoner  and  witnessed  in  pencil  by  the  gaoler. 
He  makes  affidavit  of  execution  iu  his  presence  and  also  says 
that  the  contents  of  the  agreement  "  were  carefully  ex- 
plained to  the  (client)  before  he  signed  the  aame."'  In  a 
second  affidavit  he  says  the  cheque  for  $300  was  filled  in  be- 
fore signature  by  tJie  prisoner.  The  client  is  very  positive 
that  he  gavp  the  solicitor  a  blank  cheque  and  that  he  never 
understood  that  he  was  to  pay  ae  much  as  $300  for  bis 
solicitor's  services. 

The  client  is  a  foreigner  and  says  he  has  a  very  imperfect 
knowledge  of  the  English  language.  From  his  signature  to 
the  affidavit  and  agreement  he  seems  to  be  of  an  ordinary 
education. 

The  application  for  release  failed;  and  the  client  was 
informed  of  that  by  the  solicitor  on  23rd  January,  1912,  by 
letter  which  also  said :  "  The  cheque  of  $300  that  you  gave 
to  me  in  accordance  with  our  agreement  "  covers  your  part 
of  the  transaction." 

On  6th  February  the  client  replied  repudiating  any  such 
agreement  or  signature  of  cheque  for  $300  and  asking  for 
a  bill  of  costs. 

On  the  8th  February  the  solicitor  wrote  refusing  the 
client's  request. 

After  another  month  the  present  solicitors  took  the 
matter  up  witliout  result,  and  the  present  motion  was  there- 
upon launched.  Looking  at  what  was  said  in  the  similar 
case  Re  Solicitor,  21  0.  L.  B.  255,  affirmed  by  Divisional 
Court  in  22  0.  L.  R.  30.  it  would  seem  that  if  the  view  of 
the^ solicitor  is  accepted  by  the  Court  he  can  retain  what  he 
has  been  paid  on  stating  his  willingness  to  accept  that  in 


Hon.  Mb.  Jdstioe  Uiddlbton.  Apbil  18th,  1918. 

BEX  V.  HARRAN. 

3  O.  W.  N.  1107. 

Jutlice  of  Peace — Juritiiction — Conviction  under  Ontario  Oame  and 
Fitkeriei  Act  —  Bono  Fi4e  Auertion  of  Right  —  Title  to  Land 
— Ju»  Tartii — Land  Covered  hy  Water  —  Cohered  6^  Crotmt 
Patent — AbioUite  Otcnerthip. 


rrouud  that  the  jariBdiction  of  the  Justice  bad  been  onsted  b;  reasoii 
of  the  act  complained  of  harinK  been  done  in  purauBiice  of  s  bona 
fide  claim  of  rigbt. 

MiDDLETON,  J.,  fceid,  that  in  order  to  oust  the  Jorisdlction  ,tbe 
action  of  the  accused  must  be  in  assertioD  of  a  reascmabte  and  colour- 
able rigbt  In  btmaelf,  and  tbat  mere  boneaty  in  tbeaaaertion  of  tDe 
claim  or  the  setting  up  of  some  >u>  tertii  ia  Insufficient. 

Comtcan  Y.  Sander;  3  B.  &  S.  206,  foUowed. 

Tbat  where  a  Crown  patent  embraces  land  covered  with  navig- 
able water,  the  patentee's  ownership  of  the  land  patented  is 
absolute  save  only  for  the  right  of  navigatiou. 

JfocdonoM  V.  Lake  Simcoe  Ice  Co.,  31  S.  C.  B..  followed. 

Motion  dismissed   with   costs. 

Motion  by  the  defendant  to  quash  a  conviction  for  an 
offende  under  the  Ontario  Oame  and  Fisheries  Act.  7  Edw. 
VII.  ch.  49,  sec.  26. 

G.  P.  Deacon,  for  the  defendant  Harran. 

D.  L.  McCarthy,  K.C.,  for  the  prosecutor. 

Hon.  Mb.  Jobtioe  MinnLETOK : — There  ia  no  doubt, 
upon  the  evidence,  that  the  accused  entered  upon  the  lands 
in  question  for  the  purpose  of  hunting  and  fishing  thereon ; 
and  the  Justices  have  found,  upon  ample  evidence  to  justify 
the  finding,  that  the  lands  were  enclosed  in  the  manner 
pointed  out  by  sec.  25,  eub-sec.  5,  and  that  sign  boards  for- 
bidding hunting  and  shooting  were  placed  as  required  by 
sub-sec.  2,  (b)  and  (c). 

TTpon  the  motion,  it  was  argued  that  the  jurisdiction 
of  the  Justice  was  ousted  by  reason  of  what  was  done  by  the 
accused  being  a  bona  fide  assertion  of  right  to  hunt  and  fish, 
and  the  title  to  lands  having  been  brought  into  question. 

The  Ontario  Statute,  under  which  this  prosecution  is 
taken,  contains  no  such  provision  as  that  found  in  the  Petty 
Trespass  Act,  R.  S.  0.  ch.  120,  sec.  1,  which  excepts  from 
its  penal  provisions  "  any  case  where  the  party  trespassing 
acted  under  a  fair  and  reasonable  supposition  that  he  had  a 
ritrlit.  tft  d(i  the  ni>t.  rnnitilBinpd  nt "  na  wtiH  bk  anv  fuse-  fnlliricr 


The  Criminal  Code,  sec.  540,  provides  tliat  its  penal  pro- 
vieiona  with  respect  to  injury  to  property  shall  not  apply  to 
"  any  case  where  the  person  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act  complained  of," 
and  "  any  trespass,  not  being ,  wilful  and  malicious,  com- 
mitted in  hunting  and  iishing  or  the  pursuit  of  game." 

In  many  of  the  cases  cited,  the  determination  was  under 
statutes  containing  some  similar  provision.  But,  quite  apart 
from  any  statutory  provision,  the  Courts  have  uniformly 
held  that  the  jurisdiction  of  the  magistrate  is  ousted,  where 
there  is  shewn  to  be  a  bona  fide  claim  or  dispute,  and  where 
the  action  of  the  accused  is  in  assertion  of  a  colourable  claim. 
buf  in  these  cases,  as  said  by  Cockhurn,  C.J.,  in  Cornwall  v. 
Sanders,  3  B.  &  S.  206,  "  there  must  be  some  shew  of  rea- 
son in  the  claim,  and  it  is  not  sufficient  unless  the  defendant 
■satisfies  the  Justices  that  there  is  some  reasonable  ground  for 
his  assertioD  of  title ;"  and,  a  fortiori,  upon  a  motion  for  a 
prohibition  it  is  incumbent  upon  the  applicant  to  satisfy  the 
Court  that  lie  has  at  least  a  colourable  claim  of  right,  and 
that  there  is  some  real  question.  The  jurisdiction  of  the 
Justices  cannot  be  defeated  by  the  mere  assertion  of  some 
fanciful  or  imaginary  claim.  See  also  R,  v.  Davy,  87  A. 
E.   508. 

Counsel  for  the  accused,  in  his  elaborate  argument,  based 
his  case  upon  two  main  contentions:  First,  that  there  was 
some  defect  in  the  prosecutor's  title  to  the  lands,  and 
secondly  that  there  was  a  colourable  claim  of  right  to  fish 
and  to  shoot  upon  the  navigable  water  which  covers  a  por- 
tion oE  the  lands  patented. 

The  Cartwright  Game  preserve  is  an  incorporation  under 
Ihf  laws  of  Ontario,  and  has  the  paper  title  to  the  lands, 
and  is  in  possession.  The  suggested  defect  arises  from  the 
fact  that  there  was  some  dispute  at  one  time  as  to  the  town^ 
ship  in  which  the  lands  were  actually  situated;  a  disputi 
which  was  ultimately  placed  at  rest  by  the  Legislature.  H 
is  said  that  this  invalidated  the  sate  for  taxet,  because  the 
effect  of  this  legislation  was  to  declare  that  the  land  wa: 
situated  in  Cartwright,  which  imposed  the  assessment,  bul 
in  the  township  of  Reach.  '- 

The  other  suggested  defect  arose  from  an  an  entire  mis- 
understanding of  the  facts.     The  accused  thought  that  a 


ered  by  tlie  case  already  referred  to,  Cornwall  v.  Sanders, 
which  determines  that  the  claim  of  title  to  oust  the  jurisdic- 
tion of  the  Justices  must  be  a  claim  of  title  in  the  party 
charged  and  tliat  the  suggestion  of  a  jus  tertii,  or  of  a  mere 
defect  in  the  complainant's  title,  is  quite  beside  the  mark. 

The  other  objection  seems  to  be  equally  unavailing.  The 
Crown  has  patented  the  land.  Part  of  the  land  is  covered 
with  water.  This  undoubtedly  makes  the  land  subject  to  the 
right  of  navigation;  but,  subject  to  this  right,  the  owner- 
ship of  the  land  is  absolute.  See  Macdonald  v.  Lake  Simcoe 
Ice  Co.,  31  S.  C.  R.  130.  The  fact  that  others  have  the 
right  to  navigate  does  not  confer  any  title  upon  the  accused 
to  shoot  in  this  game  preser\'e. 

The  accused,  also,  before  the  magistrate  sought  to  shew 
a  right  to  hunt  and  fish  by  reason  of  the  fact  that  others 
had  hunted  and  fished  there  for  many  years,  and  that  be  had 
also  done  so  for  a  long  time.  This  brings  the  case  very  close 
to  the  case  already  cited,  where  it  was  held  "  that  the  juris- 
diction of  the  Justices  was  not  ousted  by  the  claim  of  a 
prescriptive  right  in  gross  to  kill  game  upon  the  land,  there 
being  no  colour  for  such  a  claim."  The  same  view  appears 
to  have  been  taken  in  Reece  v.  Miller,  8  Q.  B.  D.  626.  The 
Irish  decision,  Johnston  v.  Meldon  (1891),  30  L.  E.  Ir.  15, 
is  entirely  consistent  with  this  view.  It  is  there  held  that 
the  jurisdiction  of  the  magistrates  is  ousted  if  there  is  a  bona 
fide  claim,  but  it  is  the  duty  of  the  magistrates  to  determine 
whether  the  claim  is  bona  fide,  and  upon  finding  upon  thia 
question,  they  should  then  decline  to  proceed  farther.  It  may 
well  be  that  they  will  not  give  themselves  jurisdiction  by  an 
erroneous  decision ;  but  in  this  case  the  applicant  has  not  sat- 
isfied me  that  he  has  a  bona  fide  claim  within  the  cases. 

I  quite  believe  that  the  accused  is  honest  in  making  his 
claim.  That,  as  I  understand  the  rule,  is  not  enough.  There 
must  be  some  shew  of  reason. 

This  case  is  not  at  all  like  Bex  v.  Lansing,  14  0.  W.  R. 
1007;  as  here  it  is  shewn  that  the  land  was  enclosed,  and 
that  sign  boards,  as  required  by  the  statute,  were  placed, 
and  that  there  is  no  doubt  of  the  offence  having  been  com- 
mitted. While  Hon.  Mr.  Justice  Britton  states  that  the  title 
to  land  was  brought  into  question,  this  was  not  essential 
to  his  judgment,  nor  does  he  deal  at  all  with  the  aspect  of 
the  matter  above  indicated. 

The  application  fails,  and  must  be  dismissed  with  costs. 


Naomi   Dickenson,   from  an  order  of  Hon.   Mb.  Justice 
RiDDELL,  21  0.  W.  R.  as?;  25  0.  L.  R.  505;  3  0.  W.  N. 

678,  upon  one  of  the  questions  submitted  as  to  the  con- 
atruction  of  the  will  of  the  late  John  M.  Denton. 

The  appeal  to  Divisional  Court  was  heard  by  Hon.  Sir  ■ 
John  Boyd,  C,  Hon.  Mr.  Justice  Latchford  and  Hon. 
Mr.  Justice  Hit 


T.  G.  Meredith,  K.C.,  for  the  appellant- 
M.  D.  Fraser,  K.C.,  for  the  beneficiaries  under  the  will 
other  than  Naomi  Dickenson. 

Joseph  Montgomery,  for  the  executor. 

Hon.  Sib  John  Boyd,  C: — The  7th  and  8th  clauses 
of  the  will  are  these : — 

(7)  After  the  death  of  my  wife  to  sell  property  and 
pay  to  sister  Naomi  and  to  Mary  $500,  and  to  divide  the 
remainder  equally  amongst  all  my  brothers  and  sisters,  in- 
cluding Naomi  and  Mary. 

(8)  Should  any  of  my  brothers  or  sisters  die  before  the 
final  division  of  my  estate  leaving  lawful  issue  then  and  in 
such  case  I  desire  that  the  share  which  such  deceased  brother 
or  sister  would  have  been  entitled  (to)  if  living  shall  be 
divided  equally  amongst  the  children  of  such  deceased 
brother  or  sister  so  that  such  child  or  children  shall  take 
the  portion  which  his  or  her  or  their  parent  would  have 
been  entitled  (to)  if  living. 

Upon  questions  submitted  to  the  Court  touching  the 
proper  construction  of  John  Denton's  will,  the  fifth  one 
was  this :  Are  the  children  of  Naomi  entitled  to  share  under 
the  provisions  of  clause  8  in  the  remainder  of  the  fund 
formed  under  clause  7  of  the  will? 

The  Judge's  answer  is  that  these  children  are  excluded. 
From  Ihis  the  present  appeal  is  lodged. 

The  important  dates  are  these.  The  will  of  the  testator 
was  dated  and  made  34th  June,  1889.  The  sister  of  testator 
Naomi  died  in  1892,  leaving  children.  The  testator  died  in 
1896.  His  widow  died  in  1910.  At  that  time  in  1910,  his 
estate  became  finally  divisible  upon  the  death  of  the  life 
tenant.  Naomi  died  before  this  final  division ;  she  also  died 
before  the  testator;  bnt  the  important  point  which  appears 
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Romilly,  Christopherson  v.  Naylor,  I  have  already  referred 
to  as  being  on  the  same  state  of  facts.  Congreve  v.  Palmer j 
16  Beav.  435,  was  in  like  manlier  a  ease  where  the  sister 
was  dead  at  the  date  of  the  will,  and  had^  therefore,  no 
capacity  to  take  and  did  not  take  by  the  terms  of  the  will. 

Re  Potter's  Trust,  L.  R.  8  Eq.  62,  is  not  quoted  in  the 
judgment  under  appeal,  and  Malins,  V.-C,  there  aflBrms  the 
law  to  be  on  reason  thus :  "  Whenever  there  is  a  gift  to  a 
class  with  gift  by  substitution  to  children  of  those  who  shall 
die,  the  children  take  what  their  parents  would  have  taken 
i!  living  at  the  testator's  death,  without  regard  to  the  ques- 
tion whether  the  parents  died  before  or  after  the  date  of 
the  will.*'  That  is  an  unquestioned  statement  of  law  so  far 
as  relates  to  parents  dying  after  the  date  of  the  will,  but  it 
has  provoked  controversy  as  to  those  who  were  dead  at  the 
date  of  the  will.  On  this  head  it  seeks  to  controvert  Christ- 
opherson  v.  Naylor,  but  on  this  branch  of  the  inquiry  we  have 
no  concern  in  order  to  dispose  of  the  present  appeal.  The 
controversy  is  raised  in  Re  HotchJciss  Trusts,  L.  R.  8  Eq. 
650;  but  the  case  itself  is  an  express  decision  that  where 
the  gift  is  to  a  class  of  persons  living  at  the  date  of  the  will, 
the  children  of  those  who  died  between  the  date  of  the  will 
and  the  testator  are  entitled. 

Thornhill  v.  Thornhill,  4  Madd.  377,  is  apparently  an  ofif- 
liand  decision  of  the  Vice-Chancellor,  who  had  the  reputation 
of  determining  without  hearing,  and  is  but  meagrely  re- 
ported. Tlie  case  seems  to  have  turned  on  the  language  of 
the  will  giving  the  children  the  share  of  the  parent;  and, 
as  the  parent  died  in  the  testator's  lifetime,  he  never  had  a 
share  to  transmit  to  tlie  children ;  and  on  this  ground  it  may 
be  supported,  and  it  is  so  treated  by  Mr.  Theobald;  see  Theo- 
bald on  Wills,  7th  ed.,  p.  671.  And  he  distinguishes  it 
from  cases  where  (as  in  the  present  will),  what  is  given  to 
tlie  issue  is  the  share  or  portion  which  a  member  of  the  class 
would  have  taken  if  Ito  had  lived,  in  which  the  substitution 
operates  as  regards  a  person  who  dies  in  the  testator's  life, 
but  who  was  alive  at  the  date  of  the  will.  ThornliiU  v. 
Thornhill  is  approved  and  followed  by  North,  J.,  in  Re 
Ilannam,  Iladdeley  v.  Tlannam  (1897),  2  Ch.  39;  but  it 
lias  not  otherwise  been  received  with  favour;  and  both 
cases  are  any  way  clearly  distinguishable  from  this  case, 
where  the  testator's  language  expressly  provides  for  the  case 
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prior  to  the  final  distribution. 

The  point  is  thus  put  by  Kay,  J.,  in  Re  Webster's  Estate, 
23  Ch.  D.  739,  where  there  is  a  gift  to  a  class  and  then  a 
eubstitutory  gift  of  the  share  of  any  one  of  the  class  who 
should  die  in  the  lifetime  of  the  testator,  no  one  can  tajce 
under  the  substitutionary  gift  who  is  not  able  to  predicate 
that  his  parent  might  have  been  one  of  the  original  class, 
and  consequently  if  the  parent  was  dead  at  the  date  of  the 
will,  and,  therefore,  by  no  possibility  could  have  taken  as 
one  of  the  ori^nal  class,  his  issue  are  not  able  to  take 
under  the  substitutionary  gift. 

But  I  favour  the  construction  of  this  will  as  one  in  which 
the  gift  18  not  strictly  of  substitutory  character,  but  as  pre- 
senting two  classes  of  original  legatees;  one,  the  primary  le- 
^tees  who  are  the  brothers  and  sisters  of  the  testator,  who 
are  alive  at  the  time  of  final  distribution  after  the  death  of 
the  testator's  wife;  the  other,  the  secondary  legatees  consist- 
ing of  the  issue  or  the  children  of  any  of  the  primary  lega- 
iees  who  may  die  leaving  issue  before  the  period  of  final 
■distribution.  I  would  adopt  and  apply  the  language  of 
Xindersley,  V.-C,  as  used  in  Lamphier  7,  Burh,  34  L,  J, 
Ch.  356;  "the  gift  is  to  two  classes  of  objects,  to  such 
nephews  and  nieces  as  shall  be  living  at  a  given  time  and  to 
the  issue  of  such  nephews  and  nieces  as  shall  be  dead  at  the 
time.  Is  that  an  original  gift  to  the  issue  or  a  gift  by  sub- 
stitution? Clearly  an  original  gift  to  them.  It  is  true  you 
may  say  in  a  sense  that  they  are  substituted  for  their  par- 
ents, because  they  take  the  share  respectively  among  them 
which  their  parent  would  (if  he  had  come  under  the  first 
class)  have  himself  taken  and  in  that  sense  (but  that  is 
not  the  accurate  and  proper  sense),  you  may  say  that  there 
is  substitution;  but  it  is  as  much  an  original  gift  to  the 
issue  of  such  of  the  nephews  and  nieces  as  shall  have  died 
before  the  tenant  for  life  (or  the  period  of  distribution), 
as  it  is  an  original  gift  to  such  of  the  nephews  and  nieces  as 
shall  be  living  at  the  death  of  the  tenant  for  life  "  (or  other 
fixed  period). 

I  find  no  authority  preventing  us  frem  giving  effect  to 
the  clear  and  obvious  meaning  of  the  testator  that  the  child- 
ren of  his  sister  should  take  the  share  intended  for  their 
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I  may  say  so  harmonized  by  the  exposition  of  the  subject  I: 
the  Lords  in  Barraclougk  v.  Cooper,  as  reported  in  a  noi 
to  the  case  of  Re  Lambert  (1908),  2  Ch,  117.  They  repu( 
iate  any  canon  of  construction  beyond  the  f^ct  that  enoug 
is  found  in  the  language  of  the  instrument  to  shew  what  wi 
the  meaning  of  the  testator.  And  Lord  Macnaghten  quot( 
with  emphatic  approval  the  words  of  Vice-Chancellor  Kin< 
ersley  in  ^boring  v.  Thomas,  1  Dr.  and  Sm.  510,  as  follows 
"  Now,  of  course,  the  question  is  one  of  intention,  and  it 
obvious  in  cases  of  this  kind  a  testator  may  mean  to  incluc 
as  objects  of  his  bounty  or  he  may  mean  to  exclude  tl 
issue  of  the  predeceased  children.  When  a  testator  direc 
that  issue  shall  represent  or  stand  in  the  place  of  or  be  sul 
stituted  for  a  deceased  child,  and  take  the  share  which  the; 
parent  would  have  taken  if  living,  he  may  intend  such  n 
presentation  or  substitution  to  apply  only  to  the  case  of  tl 
child  dying  subsequently  to  the  date  of  his  will  and  befoi 
the  time  of  his  own  death,  or  he  may  mean  it  to  extend  ah 
to  the  case  of  the  child  who  was  already  dead  at  the  dai 
of  the  will.  The  solution  of  the  question  which  of  the  t^ 
he  intended  must,  of  course  depend  on  the  language  he  hi 
used  in  indicating  such  representation  or  substitution.  E 
may  use  language  of  such  restricted  import  as  to  be  ina] 
plicable  to  any  children,  but  such  as  are  living  at  the  date  < 
the  will.  But  if  he  uses  language  so  wide  and  general  as  1 
be  no  less  applicable  to  a  predeceased  child  than  to  a  chil 
living  at  the  date  of  the  will,  then  the  direction  as  to  sue 
substitution  or  representation  must  be  held  to  embrace  both. 
The  House  of  Lords  have  in  eflfect  given  their  sanction  \ 
the  vigorous  words  of  James,  V.-C,  in  Habergham  ^ 
Richards,  L.  B.  9  Eq.  339  (1870).  He  says:  "It  was  coi 
tended  by  Mr.  Kay  that  a  gift  to  A.  and  a  class  of  persons  : 
also  a  gift  to  a  class,  and  that  with  regard  to  that  class  th 
rule  has  been  laid  down ;  that  in  order  to  determine  the  clas 
you  must  take  the  persons  who  answer  to  the  description  i 
the  date  of  the  death  of  the  testator.  That' implies  that  whei 
there  is  a  gift  to  a  class  that  means  a  gift  to  such  of  the  clai 
as  shall  be  living  at  the  death  of  the  testator ;  and  it  follow 
that  no  other  member  of  the  class  who  may  have  died  in  th 
lifetime  of  the  testator  will  be  entitled.  That  meaning  is 
Tery  good  illustration  of  the  process  by  which  in  this  Coui 
we  have  established  a  body  of  dogma  and  developed  a  whol 
«ode  of  artificial  rules  according  to  which  a  testator's  will  ; 


capable  of  being  construed  except  by  those  learned  persona 
who  have  the  key  of  the  cypher.  Severtheless  the  ("ourt 
Ib  enabled  to  determine  questions  arising  upon  wills  accord- 
ing to  the  rules  of  common  sense;  either  by  paying  oS  one 
rule  against  another  or  by  resorting  to  some  general  rule  of 
construction  which  controls  the  rest."  And  the  Vice-Chan- 
cellor  proceeds  to  act  accordingly. 

A  case  of  fie  Fleming  (1904),  7  0.  L.  H.  651,  decided  by 
i^fr.  Justice  Street,  supports  the  view  taken  on  this  appeal. 

I  agree  with  my  brother  Riddel!  as  to  the  meaning  of  the 
testator,  and  I  do  not  read  the  authorities  cited  as  going  to 
interfere  with  the  operation  of  common  sense  in  the  con- 
struction of  the  testator's  language- 

I  rather  favour  giving  costs  of  this  appeal  out  of  t!ie 


Hon,  Mb.  Jdsticb  Latchforr: — I  agree. 

Hon.  Mr.  Jcstice  Middleton: — I  entirely  agree. 
Lindley,  L.J.,  in  Re  Palmer.  [1893]  3  Ch.  369,  dealing  with 
a  case  where  the  Judge  of  first  instance  had  thought  that  he 
wa«  precluded  by  prior  decisions  from  giving  effect  to  the 
testator's  intention,  uses  words  peculiarly  apt  here: 

"  The  result  in  all  these  cases  has  been,  in  my  opinion,  to 
miss  the  intention  as  expressed,  and  unfortunately  to  defeat 
it  without  sufficient  grounds.  This  line  of  cases  affords  a 
striking  illustration  of  the  mischief  done  by  constniing  one 
will  by  paying  too  much  attention  to  decisions  on  other  wills. 
Rules  of  law  must  be  attended  to ;  but  if  in  any  case  the  in- 
tention of  a  testator  is  expressed  with  sutlEicicnt  clearness  to 
enable  the  Court  to  ascertain  it,  the  Court  ought  to  give  effect 
to  it  in  that  case,  unless  there  is  some  law  which  compels  the 
Court  to  ignore  it;  and  the  mere  fact  that  in  other  wills  more 
or  less  like  it  other  Judges  have  not  been  satisfied  as  to  the 
intentions  expressed  in  them  is  not  sufficient  ground  for 
defeating  an  intention  where  the  Court  holds  it  to  W  suffi- 
ciently expressed  in  the  particular  will  which  it  is  called  upon 
to  construe." 

Quite  apart  from  cases,  the  language  of  the  testator  here 
admits  of  no  nossible  doubt.     The  testator  has  directed  the 
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equally  amongst  all  his  brothers  and 
Dickenson,  who  is  expressly  named 
provides  that  should  any  of  his  brotl 
the  final  division  of  his  estate,  leavin 
wliich  the  deceased  brother  or  sister 
to  if  living,  shall  go  to  the  children 
or  sister. 

The  will  as  to  persons  speaks  fro 
during  the  testator's  lifetime.  I  a 
reading  into  this  will  a  provision  w 
children  from  sharing  because  she  ] 
This  would  be  clearly  contrary  to  the 
will.  The  analysis  of  the  cases  by 
that  thpre  is  no  authority  compelling 
testator's  language  and  frustrate  his 


Hon.  Sir  Wm  Meredith,  C.J.C.P. 
TOWNSEXD  V.  NORTHERN 

3  O.  W.  N.  1105 ;         O. 

Hanks  and  Banking  —  Security  under  Ba 
Lumber  Dealer  —  *'  Product  of  Fort 
88  (1) — Asaignmeni  for  Benefit  of  C 
Building  Contract — Book  Debts. 

Action  by  assignee  for  benefit  of  credi 
to  set  aside  certain  assignments  to  defend 
of  coUateral  security  of  securities  taken  t 
of  certain  moneys  payable  under  building 
book  debts. 

Meredith,  C.J.C.P..  held,  that  upon 
R.   S.   C.    (1906),   c.  29,   s.  88    (1)    the 
thereof  "  apply  to  aU  the  articles  mentione 

Molsons  Bank  v.  Beaudry,  21  Que.  S. 

Semblej  that  sawn  lumber  is  a  pro 
meaning  of  above  sub-section. 

Judgment  for  defendants  save  as  to 
proportion  of  moneys  payable  under  buildii 
represent  lumber  covered  by  assignment 
directed  if  asked. 

No  costs. 

Action  by  the  assignee  for  the 
Joseph   E.   Brethour  to   set  aside   tl 
securities  given  by  Bretho\ir  to  defei 
dehtedness  to  them.     Tried  without 
the  14th  June,  1911. 

W.  Laidlaw,  K.C.,  for  the  plainti 
F.  Amoldi,  K.C.,  for  the  defenda 


terial  to  the  present  injury  and  the  swhstitated  sub-section 
appears  in  the  Revised  Statute,  ch,  29,  as  sab-sec.  1  of  sec.  88. 

In  my  view,  the  construction  placed  by  Hall,  J.,  on  sec. 
,  74,  was  the  correct  one.  In  my  opinion,  the  words  "and 
the  products  hereof,"  in  the  fourth  and  fifth  lines,  apply  to 
all  the  articles  previously  mentioned  in  the  sub-section,  and, 
therefore,  apply  to  the  products  of  the  forest,  and  the  words 
"  the  products  thereof,"  in  the  last  line,  apply  as  well  to  the 
products  mentioned  in  the  earlier  part  of  the  aub-aection 
ae  to  the  products  of  live  stock  and  dead  stock. 

Being  of  this  opinion,  it  is  unnecessary  to  express  an 
opinion  as  to  whether  sawn  lumber  is  a  product  of  the  forest, 
within  the  meaning  of  the  sub-section,  but  I  am  inclined  tO' 
think  that  it  is. 

It  is  further  contended,  that  as  the  security  under  which 
the  defendants  claim  was  given  less  than  60  days  before  the 
making  of  the  assignment,  it  cannot  prevail  against  the 
assignment.  That  security  was,  however,  but  a  continuation 
of  a  former  security  of  the  like  character  held  by  th^  de- 
fendants for  the  indebtedness,  and  this  contention,  there-. 
fore,  fails. 

Some  of  the  lumber  upon  which  the  defendants  held 
security,  was  manufactured  into  doors  and  window  sashes 
and  the  like,  and  these  products  of  the  lumber  are  covered 
by  the  securities.     E.  S.  C.  ch.  29,  sees.  88-89. 

Xone  of  the  other  articles  covered  by  the  securities 
are  witlun  section  88  of  the  Bevised  Act,  and  the  securities 
do  not,  therefore,  extend  to  them. 

Some  of  the  lumber  covered  by  the  securities  was  used  by 
Brethour  in  the  erection  of  buildings,  and,  as  far  as  the 
money  payable  under  the  building  contracts  assigned  to  the 
defendants  represents  the  lumber  so  used,  they  are  entitled 
to  it. 

The  claim  of  the  defendants  to  the  book  debts  cannot 
be  supported,  and,  indeed,  according  to  my  recollection  of 
what  took  place  at  the  trial,  it  was  abandoned. 

If  the  parties  cannot  agree  as  to  it,  there  will  be  a  ref- 
erence to  the  Master  in  Ordinary  to  determine  what  part  of 
Brethour's  stock  in  trade,  at  the  time  of  the  assignment, 
not  being  lumber,  was  the  product  of  lumber  covered  by  the 
defendants'  securities,  and  what  part,  if  any,  of  the  money 
payable  under  the  building  contracts  assigned  represented 
lumber  or  the  products  of  lumber  covered  by  those  securities, 
"i  divided,  there  will   he  no  onais  to  pithor 
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to  share  the  commission  if  Stinson  could  find  a  purchaser. 
Stinson  introduced  to  Wilson  one  Klingensmith  as  a  probable 
purchaser  of  one  or  the  other  of  the  properties  in  question. 
Klingensmith  at  this  time  was  a  member  of  a  syndicate  who 
desired  to  buy  property  in  that  locality.  He  opened  negoti- 
ations with  Wilson  for  the  Atkinson  property  and  the  deal 
would  probably  hare  gone  through  but  for  the  death  of  Mrs. 
Atkinson.  While  the  negotiations  for  the  Atkinson  prop- 
erty were  pending,  but  suspended  owing  to  the  illness  of 
Mrs.  Atkinson,  Klingensmith  enquired  of  Wilsop  about  the 
other  property  and  Wilson  shewed  him  over  it.  The  other 
members  of  Klingensmith's  syndicate,  not  caring  for  the 
Wilson  property,  withdrew  and  thereupon  Klingensmith 
states  that  he  could  not  take  the  matter  up  alone  and  told 
Wilson  that  if  he  could  get  an  ofFer  he  would  submit  it  to 
Wilson.  Wilson  received  from  the  plaintiff  Graham  the 
blue  print  which  he  had  given  him  and  gave  it  to  Klingen- 
smith. 

Klingensmith  obtained  a  purchaser,  and  at  the  time  the 
agreement  for  purchase  was  being  closed  Wilson  asked 
Klngensmith  if  he  would  be  satisfied  with  2Vj%  commis- 
sion. He  stated  that  he  would  and  in  his  letter  transmitting 
the  offer  to  Wilson  he  states  that  the  offer  is  conditional  upon 
his  being  paid  2^/4%  commiss'on. 

As  throwing  light  upon  the  transaction  and  the  motives 
of  the  4)arties,  it  may  be  stated  that  Wilson  was  desirous  of 
putting  through  the  Atkinson  deal  because  he  would  receive 
out  of  that  2*1/^%  commission  upon  a  sale  representing  prob- 
ably $100,000.  Whereas  in  the  sale  of  the  Wilson  property 
ho  was  not  interested  and  did  not  seek  a  commission  owing 
to  the  fact  that  the  own<^rs  were  friends  of  his  and  had  per- 
mitted him  to  occupy  the  premises  as  a  summer  residence. 

On  crostvexamination  Wilson  states  that  when  Klingen- 
smith was  introduced  to  him  by  Stinson  neither  of  the 
properties  were  especially  mentioned.  This  is  also  cor- 
roborated bv  Stinson. 

I  was  favourably  impressed  with  the  evidence  of  Wilson 
as  far  as  his  recollection  served  him.  On  certain  points  he 
would  not  contradict  the  plaintiffs.  As  to  his  express 
agreement  to  safeguard  the  plaintiffs,  in  respect  of  their 
commission  upon  a  sale  of  either  of  the  properties,  I  think 
the  conversation  referred  to,  had  at  that  time,  spec'al  refer- 
once  to  the  Atkinson  property.     Tt  may  well  be  that  the 


plaiDtiffg  had  in  mind  both  or  either  of  the  properties,  but 
Wilson  had  in  mind,  I  think,  the  property  in  respect  of  which 
the  deal  was  at  that  time  likely  to  go  through  and  that,  as  I 
understand  the  evidence,  was  the  Atkinron  deal.  The  re^t 
is  that  the  caee  is  reduced  to  this  simple  statement:  The 
plflint'ffs  were  authorised  to  obtain  a  purchaser  for  the 
4>?operty  in  question.  They  introduced  a  probable  pur- 
chaser who  retired  from  that  position  while  the  negotiations 
were  pending  for  the  Atkinson  property  and  himself  intro- 
duced a  purchaser-  Wilson,  however,  frankly  states  in  his 
evidence  that  he  would  "  never  have  met  Klingenemith  had  it 
not  been  for  the  plaintiffs."  The  queBtion  is  whether  under 
this  statement  of  facts  the  plaintffs  are  entitled  to  recover. 

The  fact  that  Wilson  did  not  own  the  property  and  was 
not  interested  in  any  way  in  the  property  further  than  acting 
as  agent  for  and  on  behalf  of  the  owner  does  not  relieve  him 
from  personal  liability,  if,  in  fact,  he  engaged  the  plaintiffs 
to  tlnd  a  purchaser. 

In  dealing  with  the  plaintiffs  he  acted  as  owner,  as  the 
person  liable,  and  he  cannot  afterwards  relieve  himself  from 
such  responsibility. 

Lord  Denman  said  in  Jones  v.  LiUledah,  6  A.  &  E,  490: 
"  If  the  agent  contracts  in  such  a  form  as  to  make  himself 
personally  responsible,  he  cannot  afterwards,  whether  his 
principal  were  or  were  not  known  at  the  time  of  the  contract, 
relieve  himself  from  that  responsibility."  ■* 

It  furtlier  remains  to  enquire  whether  having  been 
introduced  by  the  plaintiffs  to  a  person  who  procured  him  a 
purchaser,  he  ia  liable  to  them  for  the  commission  though 
such  person  did  rot  in  fact  become  the  purchaser. 

The  plaintiffs'  counsel  relied  strongly  on  Stratlon  v, 
Vachon.  4+  S.  C.  H  395.  That  case  differs  somewhat  from 
the  present  one.  There,  one  Moore  was  the  person  intro- 
duced as  probable  purchaFcr.  He  associated  with  himself 
certain  other  persons.  After  the  negotiations  had  proceeded 
and  ("ome  changes  made  in  the  terms,  Moore  for  one  cause  or 
another  withdrew  and  his  associates  carried  out  the  pur- 
chase, and  it  was  held  that  the  agents  who  had  introduced 
Moore  wore  notwithstanding  entitled  to  a  commission  upon 
the  ground  as  put  by  Duff,  J.,  that  the  relation  of  bnyer  and 
seller  was  really  brought  about  by  the  act  ot  the  plaintiff. 


could  be  obtained  was  the  dtrect  and  normal  consequence 
of  the  introduction  of  the  property  to  Moore.  It  is  impoa- 
sible  to  maintain  the  position  that  Moore's  act  in  associating 
Miller  and  BobinsOn  with  him  in  the  adventure  must  be  ■ 
regarded  as  novus  actus  interveniens  .  .  .  How  then  is 
the  matter  affected  by  the  withdrawal  of  Moore  f  That  is 
clearly  not  a  new  and  independent  instnimentality.  Nobody 
suggests  that  the  fact  of  his  withdrawal  had  any  effect  in 
forwarding  the  transaction."  Anglin,  J.,  says:  "Had  the 
property  been  bought  by  Moore  to  whom  the  defendant 
directly  introduced  it,  or  by  any  syndicate  in  which  Moore 
wa's  personally  interested,  the  defendant's  right  to  his  com- 
mission would  appear  to  he  incontrovertible.  Burckdl  7. 
Ooa-rie  Blochhyuse  CglUeries  Ltd.  C.  B.,  [19101  A.  C.  250. 
The  difficulty  in  the  defendant's  way  is  that,  afthough 
Moore  was  originally  interested  with  Millar  and  HoVnson, 
he  did  not  eventually  become  a  co-purchaser  with  them.  That 
the  property  was  brought  to  their  attention  by  Moore  is  not 
questioned :  that  Moore  became  interested  in  it  through  the 
introduction  of  the  defendant  is  equally  clear:  the  question 
is  whether,  in  bringing  the  property  to  the  attention  of 
Millar  and  Bobinson,  Moore,  though  in  one  sense  actuated 
by  a  wish  to  subserve  his  own  personal  interests,  ahould, 
nevertheless,'  not  he  held  to  have  done  so  under  circum- 
stances which  entitled  the  defendant  to  a  commission  from 
the  vendor."  He  refers  to  a  finding  of  the  trial  Judge, 
"  That  Moore  had  told  the  defendant  he  would  either  take 
the  property  himself  or  obtain  a  purchaser  for  him,"  and 
says  that  "the  evidence  establishes  that  the  defendant  in- 
formed Flanagan  of  his  interview  with  Moore  and  of 
Moore's  proposal  to  interest  friends  of  his  from  Lloyd- 
minster  in  the  purchase,"  He  agrees  with  the  trial  .Tudge 
"that  the  circumstances  warrant  an  inference,  if  that  be 
necessary,  that  Flanagan  had  constructive  if  not  actual  notice 
that  his  purchasers  were  the  Lloydminster  friends  whom 
the  defendant  told  him  that  Moore  hoped  to  interest  in  the 
purchase."  He  then  states  that  had  Moore.  Millar  and 
Bobinson  become  the  purchasers  it  would  be  too  clear  for 
controversy  that  hia  introduction  of  the  property  to  Moore 
would  have  been  the  "  efficient  caupe  "  of  the  vendor  obtain- 
ine  his  purchasers  He  proceeds,  "I  cannot  see  that  this 
introduction'  ceased   to  be  the  -efficient  cause  of  Flanagan 


unreasonable  under  oil  lue  circumstances  that  tliey  gliould 
be  relieved  from  the  defeadant's  costs.  The  action  is  dia- 
miaeed  vithout  coBte. 


divisional  court. 

April  25th,  1913. 

HELL  KNGIXE  &  THHESHIXG  CO.  v.  WESENBERG. 

3  O.  W.  N.  116&. 

Sole  of  Qoode — -Action  to  Recover  on  Promiitory  Note* — Qiven  in 
Payment  lor  Several  Articles  of  Machinery — 'So  Juritdiction  in 
County  Court^Counterclaim—Htt-aS — Caiti. 

Appeal  bj  plaintiffs  from  Judgment  of  Perth  County  Court  dis- 
mlsiicg  nitb  coats  but  oo  ground  of  want  of  JurisdictioD  plaiatilTs 
action  on  two  promissory  aotes  for  $125  and  $362  given  in  respect 
of  certain  machinery  purchased  from  plaintiffs  hy  defendant  and 
making  no  order  in  respect  of  defendant's  counterclaim  for  I'CBL-iBFiiun 
of  the  contract,  delivering  up  of  the  notes  and  return  of  second-hand 
machinery  given  in  part  payment  oh  ground  of  breach  of  warranty. 

DivitjiOMAL  CouKT  held,  that  clause  in  contract  of  i>urL-lia<K 
that  contract  was  divisible  and  that  each  article  was  sold  at  a 
separate  filed  price  should  be  given  effect  to,  niTd  that  plaintiffs  were 
entitled  to  recover  same  as  to  b  separator,  one  of  the  arliiici  s.ild. 
which  was  the  only  article  defendant  claimed  defective  and  as  to 
which  defendant  should  be  allowed  $425  on  his  counterclaim,  being 
the  price  fixed  by  Ibe  contract,  on  return  of  tbe  same  to  plaintiff. 

Judgment  for  the  plain  tiffs  in  action,  and  fur  defendant  for 
$425  on  counterclaim  to  be  set-off  against  plaintiffs'  judgment. 
I'laintiffs  to  have  genetal  coxts  of  action;  defendants  to  have  coats 
of  counterclaim,  including  entire  costs  of  controversy  re8|ieL-tin(!  non- 
compliance of  separator  wilb  warranty  to  be  set-off  against  plain- 
tiffs' costs.    No  costs  of  appeal. 

An  appeal  by  the  plaintiffs  from  a  jiidgnient  of  His 
Honour  Judge  Bareon  of  Perth  Connty  Court,  upon  the 
second  trial  of  this  action  with  a  jury. 

The  appeal  to  Divisional  Court  was  heard  liy  Hon.  Sir 
Joh:«  Boyd,  C,  Hon.  JIr.  Justice  Latchford  and  Hon. 
Ms.  Justice  Middleton. 


R.  S.  Robertson,  for  the  plaintiff 
Glyn  Osier,  for  the  defendant. 


Hon.  Mr.  Justice  Middleton: — This  action  comes 
before  us,  even  after  a  second  trial,  in  a  most  unsatisfactory 
shape.     The  plaintiffs'  claim  is  upon  two  promissory  notes: 


have  a  new  trial  ordered. 

The  result  is  that  the  plaintiffs  should  recover  the 
amount  due  upon  the  two  promissory  notes  sued  upon,  and, 
upon  the  defendant  returning  the  Beparator  he  should  be 
allowed  $42'5  upon  his  counterclaim,  which  may  he  set  off 
against  the  plaintiffs'  recovery;  the  plaintiffs  recovering  for 
the  balance.  This  will  leave  the  defendant  with  the  trac- 
tion engine  and  the  remaining  machinery,  and  will  leave  him 
liable  to  pay  the  four  remaining  notes  as  and  when  they 
mature. 

The  situation  will  probably  be  most  unsatisfactory  to 
the  defendant  because  he  will  be  left  in  the  possession  not 
only  of  the  traction  engine  hut  of  the  other  separate  articles, 
which  are  probably  more  or  less  adapted  for  use  with  the 
plaintiffs'  separator;  but  he  has  chosen  to  sign  a  contract  in 
which  the  articles  are  separated,  and  which  treats  each 
article  as  sold  for  the  price  placed  opposite  to  it.  With  this 
in  view  we  urged  the  parties  to  endeavour  to  come  to  some 
arrangement;  but  we  are  now  advised  that  it  is  impossible 
to  hope  for  any  settlement;  and  we  have  therefore  to  do  the 
best  we  can  with  this  intricate  and  somewhat  one-sided  con- 
tract. 

With  reference  to  costs,  the  plaintiff  has  succeeded  in 
his  action  upon  the  notes;  the  defendant  has  succeeded  in 
his  claim  upon  the  defective  character  of  the  machine.  We 
think  that  the  plaintiff  should  have  the  general  costs  of  the 
action,  and  that  the  defendant  should  have  the  costs  of  his 
counterclaKm.  inc)uding  therein  the  entire  costs  of  the 
controversy  respecting  the  non-compliance  of  the  separator 
with  the  terms  of  the  warranty;  these  costs  and  the  plain- 
tiffs' recovery  to  be  set  off  pro  tanto.     No  costs  of  appeal. 

Hon.  Sir  John  Boyd,  C,  and  Hon.  Mr.  Justice 
I.atchford: — We  agree  in  the  result. 


Hon,  Mb.  Justice  Kelly,  April  25th,  1912. 

FRASER  V.  WOODS. 
3  O,  W.  N,  1104. 


Action  for  iDJunction  rmtralotDg  defendaot  from  trHpassioK 
OD  plainliCTs  property  for  a  d«claratioD  of  the  true  bonodar;  tine 
between  plaintiff's  and  defendant's  property,  and  for  a  rectification 
of  the  conveyance  from  plaintiff  to  defendant  so  as  to  make  it 
express  such  true  boundary  Hn?. 

KgU-T,   J,,   held,   that   plaintiCTa  evidence   was  as   was   said   by 
Lord  t'lemsford  in  t'otcler  v.  Fowltr,  4  De  O.  &  J.,  at  p,  264,  "  such    ' 
as  tu  leave  no  fear  nor  rpa»<onabIe  doubt  upon  (he  mind  rbat  the  deed 
does  not  embody  the  iinal  intention  of  the  parfiea,"  and  that  plain- 
tiff was  entitled  to  the  relief  sought, 

JudRment  accordingly  with  coalw. 

Action  tried  at  'Sandwich,  without  a  jury,  on  March 
15th,  1912. 

A.  R.  Bartlett,  for  the  plaintiff. 
J,  H.  Rodd,  for  the  defendants. 

HoN\  Mr.  JrsTiCE  Kelly: — Plaintiff  is  the  owner  and 
occupant  of  certain  property  in  the  town  of  Amherstburg 
situated  on  the  west  side  of  Dalhousie  street  and  on  tlie 
GOutli  side  of  Gore  street,  and  running  westerly  to  the  De- 
troit river,  and  which  is  known  as  his  homestead  property. 
He  was  also,  on  the  0th  January,  1011,  the  owner  of  other 
property  on  the  west  side  of  Dalhousie  street  immediately 
adjoining  to  the  south  the  homestead  property,  and  which 
was  kn'own  as  his  lumber-yard  property,  on  the  river  front  of 
which  is  a  dock. 

On  the  ground  the  boundary  between  these  two  properties, 
and  running  some  distance  westerly  from  Dalhousie  street, 
is  defined  by  tiie  south  wall  of  plaintiffs  barn  on  the  home- 
stead pro[«rty,  to  the  south  of  which  and  continuing  to  the 
river  is  the  mark  of  an  old  ditch  or  drain,  four  or  fiv-'  feet 
wide,  which  in  early  years  had  been  the  course  of  a  stream. 
On  the  north  side  of  the  ditch  is  a  fence.  To  the  south  of 
the  westerly  part  of  the  ditch  is  an  old  fence,  and  south 
or  this  fence  a  coal  shed  on  the  lumber-yard  property. 

Tlif   h«m   is   aitnntnfl    nt   Hip   amiHi-Pnstprlv   r-nrnpr   nf  fl.P 


VD  tne  nver-tront  oi  tne  nomesreaa  property  is  plain- 
tiff's boathouse.  , 

The  plaintiff  acquired  the  homestead  property  under  tiie 
will  of  Mb  father,  Simon  Fraser,  dated  31st  January,  1903, 
and  his  title  thereto  was  further  confinned  by  a  conveyance 
made  by  the  executors  of  the  will  on  October  10th,  1907: 
This  homestead  property  was  occupied  by  Simon  Fraser 
from  the  time  he  acquired  it  in  1890,  and  after  him  by  the 
plaintiff  continuously  to  the  time  of  the  commencement  of 
this  action. 

In  Simon  Fraser's  will  these  properties  are  referred  to 
as  "the  lumberyard  lot  and  dock  in  front  thereof"  and 
"  the  homestead  south  of  Gore  street." 

Simon  Fraser  acquired  the  property  known  as  the  lum- 
ber-yard property  in  1890,  and  convej-ed  it  to  the  plaintiff  in 
1904,  and  from  1890  unfil  aft^r  January,  1911,  Simon 
Fraser,  and  after  him  plaintiff,  occupied  and  used  it. 

On  January  9th,  1911,  Fred  H.  A.  Davis,  a  solicitor  prac- 
tising in  the  town  of  Amherstburg,  at  the  request  and  on  the 
instructions  of  Alfred  J.  Woods,  husband  of  the  defendant 
Mabel  S.  B,  Woods,  interviewed  plaintiff  and  asked  him  if 
his  lumber-yard  and  dock  were  for  sale,  and  if  so,  what 
price  he  would  accept  therefor,  Davis  did  not  disclose  to 
plaintiff  the  name  of  the  person  whom  he  represented,  and 
it  was  not  until  January  14th,  when  the  sale  was  about  to 
be  closed,  that  plaintiff  knew  that  Davis  represented  Alfred 
J.  Woods  and  the  defendants. 

Davis  says  that  he  himself  did  not  know  until  January 
14th,  that  the  defendants  were  interested  in  the  transaction. 
He  also  says  that  when  instructing  him  Alfred  J,  Woods 
told  him  he  wanted  to  get  plaintiff's  lumber-yard  and  dock. 

Plaintiff's  account  of  what  took  place  between  Davis 
and  him  is  as  follows: — 

"  Q.  Then  what  were  the  negotiations  for  the  purchase 
of  this  property,  the  property  that  you  sold  to  Woods?  A. 
Mr,  Davis  came  to  my  office  and  wanted  to  know  if  I  would 
flfill  my  lumber-yard  and  dock.    I  told  him  I  wonld. 

Q.  Did  you  fix  a  price?  A.  He  asked  me  the  price  and 
I  fixed  a  price  of  $3,500. 

Q.  Did  you  knoV  who  he  was  representing?  A.  No,  I 
did  not. 


H.  wnat  was  toe  next  tning  tuat  occurrea  witQ  reter- 
ence  to  it?  A.  The  next  time  he  came  back  and  wanted  to 
know  where  toe  lines  were,  if  it  was  the  fence  back  of  the 
coal  shed. 

His  Lordship:  What  is  that?  A,  If  it  was  the  fence 
back  of  the  o<al  shed.  The  nest  time  he  caiue  he  wacreil 
to  know  where  tlie  line  was— if  it  was  the  fence  back  of  the 
coal  shed.  I  told  him,  no,  the  line  came  to  the  side  of 
the  barn,  and  straight  on  througli  to  the  channel  bank,  and 
there  was  about  225  feet  of  water,  225  feet  of  water  lot. 

His  Lordship:  He  came  to  yon  and  asked  where  the 
line  was,  and  what  did  you  tell  him?  A.  He  asked  me  if 
the  line  was  the  fence  back  of  the  coal  shed? 

Mr,  Bartlett:  Are  the  coal  sheds  shewn  on  the  plan? 
A.  Yes. 

Q.  And  what  did  you  reply  to  that  ?  A.  I  rejilied  to  him 
no,  it  came  to  tl'e  side  of  the  bam. 

Q.  Did  anything  else  occur  that  day?  A.  And  it  went 
on  through  to  the  channel  bank." 

Davis's  account  of  what  occurred  agrees  witli  plaintifTs, 
and  he  further  says  that  he  reported  to  Woods  what  took 
place  between  him  and  plaintiff. 

At  a  subsequent  interview  with  Davis  plaintiff  refused  to 
give  a  written  option,  but  verbally  promised  to  hold  the 
offer  open  for  acceptance  for  a  week  or  ten  days. 

After  this  promise  and  Ijefore  January  14th,  Alfred  J. 
Woods  saw  the  plaintiff  and  asked  him  if  he  would  sell  "the 
lumber-yard  and  dock."  Plaintiff  replied  that  he  had  al- 
ready given  an  option  on  it. 

On  January  lOth  or  11th  Davis  went  again  to  plaintiff 
and  borrowed  the  conveyance  of  October  lOtli,  1907,  from 
the  executors  of  Simon  Fraser's  will  to  plaintiff,  but  on 
plaintiff's  distinct  instructions  not  to  let  it  out  of  his  hands. 

On  January  14th,  Davis  and  Alfred  J.  Woods  went  to 
plaintiff's  ofBce,  just  across  the  street  from  the  property  in 
question,  and  informed  him  they  were  ready  to  carry  out 
the  purchase,  and  Davi-f  produced  ready  for  signature  a  deed 
from  plaintiff  and  !iis  wife  to  defendant  Mabel  S.  B.  Woods 
of  what  puq)orted  to  be  the  lumber-yard  property,  the  de- 
pcription  in  it  having  been  taken  by  Davis  from  the  deed  of 
October  10th,  1907,  loaned  to  him  by  plaintiff.     PUintiff 
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When  the  conveyance  was  read  over  prior 
signed,  attention  was  drawn  to  the  difference  in 
ment  as  mentioned  in  the  conveyance,  and  what 
said  appeared  from  measurements  made  on  the  ic 
river-front.  The  description  also  included  t 
"  bounded  on  the  north  by  the  said  old  town  line 
which  is  not  otherwise  mentioned  in  the  descriptit 
the  words  "the  limit  between  the  old  town  of  Ami 
and  sail  lot  number  3,  in  said  township  of  Maid 
have  reference  to  it. 

Plaintiff's  evidence  on  this  point  is  as  follows 

"  Q.  And  Mr.  Davis  was  filling  in  and  writing 
deeds  and  when  he  came  to  245  feet  he  said  to  M 
that  I  said  that  there  was  only  about  225  feet;  M 
turned  around  and  he  asked  me,  calling  me  by  n 
much  there  was?  I  told  him  about  225  feet  meai 
the  ice,  with  a  pole  and  sighting  it  up  by  the  soul 
the  bam. 

Q.  Anything  else?  A.  Then  he  came  on  dowr 
they  call  the  town  line  in  the  deeds,  and  he  says  * 
the  town  line  ?'  I  says  *  I  know  nothing  about  the  1 
but  the  south  ^ide  of  the  barn  was  the  line'- 
through  the  window." 

Cross-examined  by  Mr.  Kodd: — 

"  Q.  Why  should  he  want  to  know  the  line  ? 
would  know  where  he  was  buying  to,  I  suppose. 

Q.  What  did  you  say  to  him?  A.  He  wanted 
if  the  line  was  that  fence  back  of  the  coal  shed,  a 
him,  no,  that  the  line  came  to  the  barn. 

Q.  The  line  of  what?    A.  That  the  line  came  to 

Q.  To  the  barn?  A.  And  straight  on  throng 
channel  bank. 

Q.  You  are  quite  sure  you  told  him  that?    A. 

Q.  You  are  quite  sure  of  that?  A.  Yes,  and 
of  water. 

Q.  And  are  you  quite  sure  you  said  225?  A.  i 
feet.     I  said  225  feet  or  about  225  feet. 

Q.  Will  you  tell  His  Lordship  why  you  did  nol 
their  changing  it  from  245  to  225?  A.  I  never 
second  thought,  but  what  he  had  put  in  the  225,  ai 
for  and  I  told  him. 

Q.  You  knew  that  in  the  deed  itself  245  was  me 
let  us  finish  with  that — ^becaifte  you  have  alread 
that?    A.  When  Mr.  Davis  read  that  out  he  read 


Q.  YcB.     A.  And  he  meDtiooed  225. 

Q.  No.  245  he  read?  A.  Yes,  then  he  mentioned  225, 
and  that  was  mentioned  twice,  and  I  supposed  he  had  in- 
eerted  the  235." 

Davis  in  referring  to  tliis  matter  gives  the  following  ac- 
count of  it: — 

"Q.  And  what  did  you  do  wlien  you  got  there?  A.  When 
we  got  there,  Mr.  Woods  and  I  went  into  Mr.  Fraeer's  office 
and  we  said  to  him,  we  came  to  close  the  deal  of  the  property, 
and  I  read  the  deed  over,  started  to  read  the  deed  as  I  had 
ii  prepared,  and  when  we  came  to  the  grantees,  Mr.  Woods, 
as  I  recollect  it,  he  said,  make  Mrs,  Beresford  a  joint  o^er; 
and  I  proceeded  to  read  the  description  until  we  got  to 
where  it  is  345  feet,  and  I  stopped  at  that,  and  told  Mr. 
Woods  that  Mr.  Fraser  said  that  there  was  not  that  much, 
he  could  not  find  that  much  measuring  on  llie  ice.  And 
Mr.  Fraser  then,  at  least,  Mr.  Woods  asked  Mr.  Fraser 
how  much  there  was  and  he  told  him  between  820  and 
325  feet." 

Ke-called,  cross-examined   by  Mr.  Rodd: — 

"  Q,  There  is  no  doubt  you  did  read  over  the  descrip- 
tion in  their  house,  whether  on  Wednesday —  A.  I  did  not 
read  over  any  description  to  Mr.  Woods  or  Mrs.  Woods  or 
Mrs,  Beresford  until  after  the  deeds  were  signed,  and'that 
was  after  I  left  Mr.  Fraser's  place." 

At  the  request  of  Alfred  J.  Woods  the  conveyance  before 
being  signed  was  changed  by  adding  the  name  of  Sophronia 
Beresford  as  a  grantee  with  defendant  Mabel  S.  B.  Woods, 
and  plaintiff  might  reasonably  have  thought  that  Davis, 
when  amending  the  deed  by  writing  in  the  name  of  Mrs. 
Beresford  as  a  grantee,  wrote  in  also  the  change  of  meas- 
urement. This  alteration,  however,  was  not  made.  Mrs. 
Beresford  is  the  mother  of  her  co-defendant,  and  at  the  time 
she  was  occupying  the  same  house  with  her  co-defendant  and 
Alfred  J.  Woods  in  the  town  of  Amherstburg. 

Sophronia  Beresford  was  advancing  part  of  the  purchase- 
money,  and  was,  therefore,  made  one  of  the  grantees,  and  the 
dei-'d  in  that  form  was  signed  by  plaintiff. 

On  the  same  day,  but  after  the  delivery  of  the  deed, 
Sophronia  Beresford  objected  to  being  made  a  grantee,  ta 
she  preferred  that  her  daughter  should  alone  be  the  grantee 
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out  the  name  of  Sophronia  I 
change  was  made  without  th< 
but  it  was  afterwards  brought 

It  was  arranged  that  pos 
would  be  given  on  June  15th 
defendants  or  one  of  them  had 
tifFs  homestead  property  appai 
ing  what  the  purchaser  then 
boundary  of  the  property  so 
Bcription  in  the  deed,  and  th€ 
about  30  feet  to  the  north  of  1 
two  properties  as  shewn  on  th 
one  of  them,  proceeded  to  ha\ 
BO  marked  out.  This  line  took 
almost  all  of  the  plaintiffs  bai 
boathouse,  which  formed  part 
and  defendants  contend  that  t 
and  ownership  of  the  land  up 
is  the  line  referred  to  in  the 
line." 

The  defendants,  in  the  n< 
and  the  defendant  Beresford  i: 
made  to  her  by  her  co-defendai 
throughout  by  Davis  and  Alfr< 

There  is  ample  evidence  tha 
Alfred  J.  Woods  admitted  tha 
was  the  northerly  boundary  of 
evidence  of  Bailey,  the  assesso 
sale  Woods  asked  that  the  nai 
erty  purchased  be  changed  fro 
he  made  no  reference  to  a  cl 
that  at  the  time  Woods  "  step 
south-east  corner  of  plaintiff's 

There  is  also  the  evidence 
sale.  Woods  told  him  that  whal 
Goodchild  property  on  the  sot 
the  north;  and  the  evidence  o 
him  the  lot  he  bought  ^^  only  w 
are  independent  witnesses  in  n< 
action,  and  their  evidence  is  nc 
the  uncontradicted  testimony  c 
much  to  the  same  effect  as  that 


(o  know  he  wa8  about  to  buy;  and  Davis  bears  this  out 
wlien  he  refused  during  the  negotiations  to  divulge  the  name 
of  the  proposed  puTchaser.  Woods,  however,  in  hia  attempt 
to  shew  that  at  tbe  time  the  sale  was  closed  he  expected  the 
purehaBer  to  get  part  of  the  homestead  property,  says  he 
measured  the  width  of  it  about  1.30  p.m.  on  January  11th. 

Plaintiff's  evidence  is  that  he  saw  Woods  measuring  it  on 
tlie  afternoon  of  January  14th,  after  the  sale  had  been  com- 
pleted. It  does  not  seem  reasonable  that  if  Woods  was 
trying  to  conceal  from  plaintiff  that  he  or  defendants  were 
prospective  purchasers,  he  would  be  §een  on  the  ground 
making  measurements  at  the  time  when  he  was  endeavour- 
ing to  conceal  the  identity  of  the  parties  with  whom  plain- 
tiff was  dealing.  I  accept  the  evidence  of  plaintiff  on  this 
point  rather  than  that  of  Woods, 

The  evidence,  at  the  trial,  of  both  Alfred  J,  Woods  and 
defendant  Mabel  S.  B.  Woods  was,  on  some  matters,  at  vari- 
ance with  their  testimony  given  previously.  I  was  not  fav- 
ourably impressed  with  the  evidence  of  Alfred  J,  Woods, 
and  I  accept  the  evidence  of  plaintiff  and  Davis  in  prefer- 
ence to  his,  where  his,  evidence-  conflicts  vrith  theirs. 

It  was  not  until  the  time  that  the  surveyor  entered  on 
the  homestead  property  in  April,  1911,  that  plaintiff  be- 
came aware  that  defendants  were  putting  forward  any  claim 
to  any  part  of  the  homestead  property;  nor  is  there  any- 
thing to  shew  that  prior  to  tliat  time  the  defendants  laid 
claim  to  any  part  of  the  property  north  of  the  south  limit 
of  the  bam  and  the  boundary  line  between  tjie  two  proper 
ties,  as  shewn  on  the  ground.  The 'mention  of  the  "old 
town  line,"  in  the  conveyance  did  not  mean  anything  to 
the  plaintiff  or  to  the  other  parties  concerned,  for  it  is 
quite  clear  from  the  evidence  of  the  plaintiff  himself  and 
of  a  number  of  reputable  persons  who  have  lived  in  the  lo- 
ealify  for  various  terms  up  to  sixty  years  and  more,  that  a 
line  called  "the  town  line"  was  unknown  thereabouts. 

It  was  attempted  to  be  shewn  by  the  defendants  that 
Dnvis  was  the  solicitor  for  and  representative  of  the  plaintiff 
in  this  transaction.  In  this  they  have  utterly  failed.  Davis 
was  employed  by  Alfred  J.  Woods  to  approach  plaintiff  with 
a  view  to  purchasing.    At  the  request  of  the  defendants,  and 


from  plaintiff  to  defendant  Woods,  does  not  embody  the  true 
dcBcription  of  the  property  intended  by  the  parties  to  bo 
dealt  with.  The  eTidence  convinces  me,  and  I  find,  that  what 
the  purchaser,  through  her  husband  and  Davis,  aeked  to 
purchase,  and  what  plaintiff  intended  to  sell,  and  offered  to 
B^  for  $3,500,  and  what  the  purchaser  intended  to  purchase 
for  that  price,  and  what  defendant  Sophronia  Beresford 
intended  as  security  for  the  money  advanced  to  her  co-de- 
fendant, was  the  property  shewn  on  the  ground  as  the  lumber- 
y&Ti  property,  the  northerly  boundary  of  which  ia  tlie  line 
of  the  south  wall  of  the  barn  on  plaintiff's  homestead  prop- 
erly and  its  continuation  westerly  to  the  rivet. 

There  will,  therefore,  be  judgment  declaring  that  the 
northerly  boundary  of  the  land  intended  to  be  sold  and  pur- 
chased, and  intended  to  be  mortgaged  to  defendant  Beres- 
ford, is  the  south  line  of  the  bam  and  it«  continuation  west- 
erly to  the  river,  that  the  conveyance  from  the  plaintiff  to 
defendant,  Mabel  S.  B.  Woods,  be  reformed  eo  as  to  carry 
Ihia  into  effect,  and  that  the  mortgage  from  the  defendant, 
Mabel  S.  B.  Woods,  to  her  co-defendant,  be  likewise  reformed. 
The  injunction  restraining  defendant  Mabel  S.  B.  Woods, 
her  servants,  workmen  and  agents  from  entering  on  or  tres- 
passing upon  or  interfering  with  plaintiffs  property  north 
of  that  line,  is  made  perpetual ;  the  other  defendant  is  like- 
wise restrained.     Plaintiff  is  entitled  to  his  costs  of  action. 


co0et  op  appeal. 

April  29th,  1913. 

SLIXGSEY  V.  TORONTO  Rw.  CO.       ' 
3  O.  W.  N,  1161. 


PlaintiFTs  husbomj.  while  riditis  on  a  bicycle,  was  struck  by 
defendants'  car.  at  an  intetBeclion,  and  killed.  The  intersection  was 
a  8toppinj;-plncp  for  eaBttwind  care  and  there  was  at  leaat  one 
intending  passenger  at  the  intersection  awailinf-  the  car.  ;et  it  did 
not  stop,  but  continued  on  its  way  at  a  high  rate  of  speed.  Action 
was  broueht  by  the  widow  on  behalf  of  herself  and  children  to 
tecovcr  $15,000  damages  for  death  of  ber  husband. 


SiK  Wm.  Meredith,  C.J.C.P.,  dated  22nd  January,  1913.     , 

The  appeal  was  heard  by  Hon.  Sib  Charles  Mos9,  C.J.O., 
Hon.  Ma.  Justice  Gakkow,  Hon.  Mb.  Justice  Maci..iren, 
Hon.  Me.  Justice  Meredith,  and  Hon.  Mr.  JtsTicE  Macee. 

D.  L.  McCarthy,  K.C,  for  the  defendants,  appellants. 

W.  D,  Mcpherson,  K.C.,  for  the  plaintiffs,  respondent. 

Hon.  Sir  Charles  Moss,  CJ.O. : — The  jury  found  that 
the  ear  which  struck  the  deceased  was  running  at  an  exces- 
sive rate  of  speed  and  it  is  conceded  that  there  is  evidence 
upon  which  they  could  reasonably  arrive  at  that  conclusion. 

The  question  is  thus  narrowed  down  to  whether  the  de- 
ceased so  conducted  himself  as  to  cause  the  accident  which  it 
is  argued  he  might  have  avoided  had  he  exercised  reason- 
able care.  The  jury  have  absolved  him  from  the  charge  of 
negligence. 

There  is,  undoubtedly,  much  room  for  argument  .against 
this  conclusion,  but  it  cannot  be  said  that  it  is  wholly  with- 
out support  from  the  evidence. 

It  appears  that  at  or  near  the  south-west  corner  of  Col- 
lege and  Shaw  streets,  there  is  a  white  post,  indicating  a 
place  at  which  cars  stop  to  let  down  and  take  up  pasacngers, 
at  which,  at  the  time  in  question,  there  was  at  least  one,  if 
not  more  than  one  person  standing  evidently  intending  to 
board  the  car  when  it  came  to  a  standstill.  As  the  car  ap- 
proached Shaw  street,  from  the  west,  the  brake  was  applied 
and  the  car's  speed  was  slackened  to  some  extent,  but  as  it 
turned  out,  not  with  the  intention  of  stopping  for  passengers. 

It  was  allowed  to  proceed  at  a  high  rate  of  speed  and  the 
deceased,  who  had  come  upon  the  crossing,  was  struck. 

The  condition  of  the  roadway  and  the  planking  at  the 
crossing  evidently  demanded  the  deceased's  close  attention 
at  the  moment,  and  may  have  prevented  him  from  observing 
that  the  car  had  not  stopped  as  its  earlier  actions  might,  not 
unreasonably,  appear  to  the  deceased  to  indicate.  He  ap- 
parently did  not  discover  that  it  was  coming  on  until  he  had 
reached  the  rail,  and  he  then  made  an  ineffectual  effort  to 
clear  the  car. 

It  was  for  the  jury  to  say  whether,  under  all  the  circum- 
stances, it  was  reasonable  fnr  him  to  conclude  that  the  car 
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would  stop  or  had  stopped  and  that  there  was  ample  time  for 
him  to  cross,  or  whether  he  deliberately  took  his  chance  of 
getting  safely  across  before  the  car  reached  him. 

Upon  this  their  finding  is  adverse  to  the  defendant's  con- 
tention, and  it  cannot  be  said  that  there  is  not  evidence  upon 
which  they  could  reasonably  come  to  that  conclusion. 

The  appeal  must  be  dismissed. 

Hon.  Mb.  Justice  Meredith: — If  the  rule  of  the  de- 
fendants requiring  their  motorman  to  reduce  the  speed  of 
cars,  and  to  keep  them  carefully  under  control,  when  ap- 
proaching crossings  and  crowded  places  where  there  is  a 
possibility  of  accidents— only  a  reasonable,  if  not  really  a 
necessaiy,  precaution — had  been  observed,  this  unfortunate 
accident  would  not  have  happened ;  and  so  the  finding  of  neg- 
ligence in  the  running  of  the  car  at  too  great  a  speed  at  the 
time  of  the  occurrence,  is  not  now  called  in  question ;  but,  it 
is  said,  that  it  was  the  negligence  of  the  unfortunate  man, 
who  was  killed  in  the  collision,  which  caused  the  accident; 
or,  at  least,  that  he  was  guilty  of  contributory  n^ligence. 

There  is  much  to  be  said  in  favour  of  these  contentions ; 
but  they  involve  only  questions  of  fact  proper  for  the  con- 
sideration of  the  jury ;  and  the  jury  have  unequivocally  found 
against  the  defendants  on  these  very  questions,  very  fully  and 
clearly  presented  to  them  at  the  trial. 

It  can  hardly  be  said  that  reasonable  men  could  not  fiind 
that  the  negligence  of  the  defendants,  before  mentioned,  was 
the  proximate  cause  of  the  injury  and  loss  complained  of  by 
the  plaintiff  in  this  action;  there  is  more  to  be  said  in  the 
defendants'  favour  upon  the  other  point. 

Concise  and  captivating  logic  such  as  that  the  unfortun- 
ate man  either  saw  the  car  approaching  and  was  guilty  of 
negligence  in  attempting  to  cross  in  the  face  of  it,  or  failed 
to  see  it  and  was  guilty  of  negligence  in  that  failure,  does 
not  cover  the  whole  circumstances  of  such  a  case  as  this;  the 
place  where  the  accident  happened  was  a  level  crossing  of  a 
much  used  highway ;  it  was  the  duty  of  the  motorman,  under 
the  rules  of  the  defendants,  to  have  reduced  speed  and  kept 
his  car  carefully  under  control  when  approaching  such  a 
place;  immediately  west  of  it  was  a  regular  stopping  place 
for  all  the  cars  for  letting  down  and  taking  up  passengers, 
and  there  were  persons  there  waiting  to  be  taken  up;  and^ 
the  highway  at  the  place  in  question  was  being  renewed  and 
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was  in  such  a  condition  that  the  att^ 
ing  over,  especially  on  a  bicycle,  a^ 
necessarily  be  taken  up,  in  picking  hii 
greater  extent  than  would  have  been 
been  in  its  ordinary  state,  and  that 
.  employers  knew.  These  were  all  very 
affecting  the  question,  what  would  rei 
arily  do  in  such  a  case  ? 

Under  all  the  circumstances  of  the 
also,  in  my  opinion,  one  for  the  jury ;  \ 
stand,  whether  in  very  truth  right  or 
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PUKULSKI  V.  JARDINE  Et  A 

JARDINE  Et  A 

3  O.  W.  N.  1172. 

Companu — Liability  of  Directors  for  Wag 
Act,  a.  94 — unsatisfied  Execution  age 
after  Winding-up  Proceedings  under  D 

Appeal  from  judgment  of  Denton,  < 
actions  under  Ontario  Companies  Act, 
directors  of  Boyd-6ordon  Mining  Co.,  fo 
wages  earned  by  them  as  "servants,  labc 
the  company,  and  in  respect  of  which  exv 
pany  had  been  returned  unsatisfied.  Cro 
respect  of  costs  of  a  second  writ  of  execui 

DivisioiTAL  CouBT  held,  that  in  order 
the  statutory  action,  the  return  of  the  s 
diligent  efforts  to  locate  assets,  and  cannot 

OHlls  V.  Farah,  21  O.  li.  R.  457,  disci 

That  an  execution  sent  to  the  sheriff 
head  office  of  the  company  was  situate  is  r 

Brice  v.  Munro,  12  A.  R.  453,  followei 

That  the  fact  that  an  order  had  been 
company    under    Dominion    Winding-up    Ai 
received  the  writ  of  execution,  but  betore 
thereto,  does  not  prevent  him  from  making 

That  plaintiffs,  having  been  allowed    1 
execution   to   the  sheriff  at  Toronto,   whe 
company   was  situate,   could   not  be  alIo\«  1 
writ  to  the  sheriff  of  Nipissing,  where  th 
carried  on. 

Marquis  of  Salishury  v.  Ray,  8  C.  B. 
Ex  p,  Cuddeford,  20  Q.  B.  D.  316.  follower 

Appeal  and  cross-appeal  dismissed,  cc 
ants,  less  $5,  fixed  as  costs  of  cross-appeal 


HoKoiB  JcDOE  Dbnton,  of  Vork  County  Court,  in  favour 
of  plaintiffs  in  actions  under  Ontario  Companies  Act,  sec. 
94,  to  recover  from  defendants,  directors  of  the  Boyd-Gordon 
Mining  Co.,  Ltd.,  gums  due  plaintiffs  respectively  for  wages 
as  workmen  employed  by  eaid  company.  Plaintiffs  had  re- 
covered unsatisfied  judgments  against  the  company.  Plain- 
tiffs cross-appealed  in  respect^of  the  costs  of  the  execution 
issued  against  the  company. 

The  appeals  and  cross-appeals  were  heard  by  Hos.  Sir 
John  Boyd,  C,  Hon.  Mr.  Jpstice  IjATcnpoBD,  and  Hox. 
Mb.  Justice  Middleton. 

E.  B.  Ryckman,  K.C.,  for  the  defendants. 

J.  P.  Macgregor,  for  the  plaintiffs. 

Hon.  Sib  John  Boyd,  C.  :— The  liability  of  the  directors 
of  a  company  to  pay  one  year's  wages  of  the  labourers  and 
eervauts  thereof  for  services  performed  while  they  were 
directors,  requires,  as  a  preliminary  requisite,  tliat  an  execu- 
tion against  the  company  is  to  be  returned  unsatisfied  in 
whole  or  in  part.  This  is  the  same  form  of  words  which  has 
frequently  been  the  subject  of  judicial  exposition  in  various 
company  Acts  in  reapect  to  creditors  and  shareholders,  e.g., 
the  Railway  Act,  C.  S.  C.  (1859),  ch.  66,  sec.  80.  The  con- 
clusion not  now  to  be  controverted  is  that  it  is  enough  to 
satisfy  the  statue  if  a  bona  fide  attempt  has  been  made  to 
collect  the  amount  of  the  judgment  from  the  company,  and 
that  a  bona  fide  return  has  been  made  that  there  is  nothing 
in  the  shape  of  assets  of  the  company  to  satisfy  it :  Brice  v. 
Munro,  12  A.  R.,  pp.  464  and  468.  It  is  also  suCBcient  if  the 
writ  of  execution  be  directed  to  the  sheriff  of  the  county 
where  the  venue  is  laid,  or  the  county  where  the  head  office 
of  the  company  is  situated,  and  it  be  duly  returned  by  him 
that  the  company  had  not  any  goods  or  chattels  in  his  baili- 
wick: Nixon  V.  Brovmlotv,  1  H.  &  N.  40S;  JenMns  v.  Wil- 
cock,  11  C.  P.  505  (1863).  The  writ  having  been  issued 
to  the  sheriff,  he  is  bound  to  return  it,  and  it  is  not  shewn 
that  the  return  in  this  case  is  untrue.  On  the  contrary,  it 
appears  that  he  has  done  all  that  the  law  requires.  As  ex- 
pressed by  Willes,  J.,  in  Ilfracomb  v.  Dean,  L.  R.  2  C.  P. 
18,  it  must  be  shewn  that  "  reasonable  efforts  have  been  made 
to  discover  nronertv  of  the  comnanv  which  could  be  made 
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available  to  satisfy  the  judgment/'  ai 
atively  established.    The  proceedings  ! 
the  winding-up  of  the  company  begai 
were  neither  formal,  illusory,  or  fraii 
for  the  purposes  of,  if  possible^  obtaii 
judgment,  and  not  merely  to  give  ( 
action  against  the  directors.     The  ^ 
satisfied,  because  no  effects  could  be 
plaintiffs  under  it.    The  tests  sugges 
land,  5  C.  P.  468,  and  Jenkins  v. 
have  been  complied  with,  and  in  this 
is  very  different  from  OrUls  v.  Fwt 
where  a  merely  formal  return  of  nvlld 
procured  by  the  plaintiff  himself. 

The  winding-up  order  effectually 
assets,  whether  goods  or  lands,  from  1 
ecution,  but  it  does  not  otherwise  inte 
the  plaintifib  to  proceed  against  the  di 
of  the  claims  which  could  not  be  1 
coverable  goods  or  chattels  up  to  the  i 
The  remedy  of  servants  to  prefere 
winding-up  is  limited  to  three  mon 
(1906),  ch.  144,  sec.  60),  but  they  8 
to  or  wait  for  some  possible  relief  to 
Dominion  Statute ;  they  may  well  resc 
able  provisions  of  the  Ontario  ena 
Sligo,  4  E.  &  B.  1^,  and  Palmer  v. 
1015. 

It  is  argued  that  the  prohibitions  i 
forbid  the  acts  of  the  sheriff  in  makin 
had  previously  done,  because  of  th< 
September  29th,  1911 — his  return  beii 
1911.     The  writ  issued  and  was  rec<i 
the  12th  September,  and  he  could  i 
seized  up  to  the  29th  September,  and 
which  is  communicated  by  his  retur 
a  proceeding  against  the  insolvent  cod  i 
ing  of  the  Act. 

Sections  22  and  23  are  to  be  res  i 
their  true  scope.     Section  22  enacts 
up  order  is  made  no  suit,  action,  or  o 
proceeded  with  or  commenced  again  i 
with  the  leave  of  the  Court  and  subj( 
Court  imposes. 


toe  company  ana  inai,  inereiore,  me  reiurnH  lo  uie  esecu- 
tiooB  made  alter  the  winding-up  are  null  and  void. 

The  question  bo  raised  is  of  importance,  sb,  if  the  de- 
fendant's argument  is  well  founded,  the  effect  of  the  wind- 
ing-up order  is  to  materially  diminish  the  right  of  wage- 
eamera  and  the  liability  of  directors;  because,  under  the' 
Ontario  Statute,  the  directors  are  liable  to  the  extent  of  one 
year's  wages,  while  under  the  Dominion  Winding-up  Act, 
the  wage-earner  is  only  entitled  to  a  preference  for  his  un- 
paid wages  not  exceeding  the  arreara  which  have  accrued 
during  the  three  months  next  previous  to  the  date  of  the 
winding-up  order.  B.  S.  C.  ch.  141,  see.  ?0.  The  question 
is  alBo  of  in^nrtance,  because  in  many  cases  the  entire 
assets  of  the  company  in  liquidation  are  taken  by  debenture 
holders;  and  if  the  contention  is  well  founded,  the  directors, 
by  reason  of  the  winding-up  order,  may  altogether  escape 
this  statutory  liability. 

Before  considering  the  validity  of  this  argument  and  the 
other  questions  raised,  it  is  desirable  to  set  out  the  facts 
proved  at  the  trial,  at  length : 

The  Boyd-Gordon  Mining  Company  has  its  head  office  at 
Toronto,  It  conducted  mining  operations  in  the  District  of 
Nipissing.  On  the  11th  September,  1911,  Pukulski  re- 
covered judgment  against  the  company  for  $157.06,  wages 
earned  during  tlie  months  of  June,  July  and  August,  1911, 
and  $22.04  taxed  costs,  in  addition  to  the  costs  of  execution. 
Upon  the  same  day,  writs  of  execution  against  goods  and 
lands  were  issued  to  the  sheriff  of  Toronto,  and  on  the  fol- 
lowing day  these  were  placed  in  the  hands  of  the  sheriff  for 
execution.  Contemporaneously  an  execution  was  issued 
directed  to  the  sheriff  of  Nipissing.  This  was  placed  in  the 
hands  of  that  sheriff  on  the  15th  September. 

On  the  16th  of  September,  the  company  made  an  assign- 
ment for  the  benefit  of  its  creditors,  and  on  the  29th  Septem- 
ber, an  order  was  made  for  the  winding  up  of  the  company 
under  the  Dominion  Act. 

In  order  that  the  conditions  precedent,  prescribed  by  the 
statute,  might  be  complied  with,  the  plaintiff's  solicitor  re- 
quested the  sheriffs  to  return  these  writs  of  execution,  and 
Uiey  were  respectively  returned,  unsatisfied.  The  endorse- 
ment upon  the  writ  to  the  sheriff  of  Toronto  was:  "Nulla 
bona.  The  answer  of  Fred  Mowat,  sheriff."  The  return 
upon  the  Nipissing  writ  was:  "Returned  unsatisfied.     H. 


winding-up  supersedes  the  executions  and  prevents  the 
creditor  from  further  prosecuting  his  execution  against  the 
assets  of  the  company.  The  sheriff  would  then  be  justified 
in  returning  the  execution  unsatisfied.  He  is  not  hy  the 
Ontario  Act  required  to  maiie  a  return  "  nulla  bona,"  and  I 
think  it  would  be  sufficient  if  he  made  a  special  return,  Btat> 
ing,  "  I  returned  the  writ  unsatisfied,  because  I  am  unable 
to  take  the  assets  of  the  company  within  my  bailiwick  in 
execution,  by  reason  of  the  making  of  an  order  under  the 
Dominion  Winding-up  Act  for  the  winding-up  of  the  com- 
pany." This  cannot  be  regarded  as  a  "  proceeding  with  the 
writ  against  the  company,"  which  is  .the  thing  prohibited 
by  the  statute.  The  Ontario  Statute,  which  imposes  this 
liability  upon  the  directors  of  the  company,  seeks  to  pro- 
tect them  from  vexatious  proceedings  while  the  company 
has  assets  to  which  the  creditor  may  resort.  As  soon  as  these 
assets  are  withdrawn  from  and  rendered  unavailable  to  the 
process  of  tiie  wage-earner,  and  the  sheriff  certifies  thpt 
there  are  no  assets  which  he  can  fake,  the  obstacle  is  re- 
moved, and  the  wage-earner  is  free  to  enforce  his  remedy. 

It  is  argued  that  the  plaintiff  has  not  proved  that  the 
defendants  are  directors  of  the  company.  He  has  put  in  a 
certified  copy  of  the  last  Government  return,  which  shewa 
that  the  defendants  were  then  directors;  and  he  has  pro- 
duced the  minute  book  of  the  company  from  the  custody  of 
the  liquidator,  these  minutes  shewing  that  the  directorate 
has  not  since  been  chauged.    This  appears  to  be  sufficient. 

Two  minor  questions  were  argued  before  us.  It  was  said 
that  an  allowance  for  travelling  expenses  did  not  come  within 
the  statute.  We  thought  it  did.  Then  the  plaintiff  com- 
plained that  he  had  not  been  allowed  the  costs  of  the  second 
writ  of  execution,  and  cross-appealed  with  reference  to  it. 
We  think  the  Judge  was  right  in  disallowing  these.  See 
Marquis  of  Salisbury  v.  Ray,  S  C.  B.  N,  S.  193;  and  Be 
Long,  Ex  p.  Cuddeford,  30  Q.  B.  D.  316. 

Both  appeals  should  be  dismissed.  The  defendants  should 
pay  the  costs,  less  five  dollars  allowed  in  respect  of  the  cross- 
appeal. 

The  facts  in  the  Ferryman  Case  arc  substantially  similar, 
and  the  same  order  will  be  made  in  it. 

Hon.  Mr.  Justici:  IjATCHFobd,  I  agree. 
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Hon.  Mr.  Justick  Britton.  April  29th,  1912. 

PEACOCK  V.  CRANE. 

3  O.  W.  N.  1184. 

Principal  and  Agent — Sale  of  Mine — Secret  Profit  by  Agent — Fraud 
— Price  Enhanced — Right   of  Purchasers   as   against   Agent   to 
-Recover  Amount  over  Actual  Price. 

Actions  to  determine  the  ownership  of  $50,000  and  interest, 
paid  into  Court  by  vendors  of  Silver  Cliff  Mine.  The  latter  pro- 
cared  defendant  Moore,  who  was  the  representative  of  defendants 
Crane  and  Cotton,  to  undertake  the  sale  of  the  mine  for  $500,000, 
of  which  $25,000  commission  was  to  be  paid  to  Moore.  Moore  asso- 
ciated with  him  defendant  Jeffery  and  defendant  Eames,  who  was 
private  secretary  of  plaintiff  Peacock,  and  an  arrangement  was  made 
with  the  vendors  that  the  nominal  pric^  should  be  raised  to  $550,000, 
and  that  defendants  Moore,  Jeffery  and  Eames  should  endeavour 
to  sell  the  mine  to  plaintiffs  at  this  sum,  of  which  they  were  to 
receive,  if  successful,  $50,000,  in  addition  to  the  Commission  of 
$25,000.  The  sale  was  made  to  plaintiffs  for  $550,000,  but  before 
the  vendors  paid  over  the  $50,000,  it  Was  claimed  by  defendant 
Crane,  and  later  by  plaintiffs,  who  had  discovered  the  real  facts  of 
the  sale.  The  vendors  applied  and  obtained  an  order  allowing  them 
to  pay  the  $50,000  into  Court,  which  was  done. 

Button,  J.,  held,  that  defendants  Moore,  Jeffery  and  Eames 
had  been  guilty  of  fraud  on  plaintiffs,  and  their  principals,  defend- 
ants Crane  and  Cotton,  stood  in  no  higher  legal  position  as  a  result 
thereof 

Myerscough  v.  Merrill,  12  O.  W.  R.  399.  and  M.  d  A\-W.  />. 
Co.  V.  Davidson,  34  S.  C.  R.  225,  referred  to. 

Judgment  declaring  plaintiffs  entitled  to  fund  in  'Court,  costs  of 
issue  and  trial  thereof,  to  be  paid  by  defendants,  other  than  Moore 
and  Jeffery,  who  had  admitted  plaint iff*s  claim  by  their  defence. 

An  issue  directed  by  an  order  tried  at  Toronto  without 
a  jury. 

M.  K.  Cowan,  K.C,  and  Q,  H.  Sedgewith,  for  the 
plaintiffs. 

I.  F.  Hellmuth,  K.C.,  and  G.  B.  Balfour,  for  the  defend- 
ants, Crane  and  Cotton. 

Hon.  Mb.  Justice  Brittox: — Tliis  is  an  action  to  de- 
termine whether  the  plaintiffs  or  any  of  them,  or  the  defend- ' 
ants,  or  any  of  them,  were,  are,  or  is  entitled  to  the  sum  of 
$50,000,  and  interest,  paid  into  Court  under  the  following 
circumstances. 

Rinaldo  McConnell,  I.  E.  H.  Barnett,  I.  W.  Hennessy, 
and  H.  S.  Hennessy,  prior  to  the  18th  June,  1909,  were  the 
owners  of  certain  mining  property  called  the  Silver  Cliff 
Mine,  situate  in  the  Cobdt  Mining  District,  which  property 
they  desired  to  sell  for  the  price  of  $500,000.    These  owners, 


Uter  coDBiderabie  negotiation,  promisea  to  pay  lo  me  aeiena- 
tnt,  John  I,  Moore,  a  commission  of  $25,000,  should  Moore- 
lell  this  property  for  the  owners  at  the  price  name<].  The 
defendant,  Jeffrey,  was  associated  with  Moore  —  although 
lioore  was  acting  in  his  own  name.  Moore  and  Jeffrey 
became  acquainted  witJi  the  defendant  Albert  H.  Eames,  who 
^Waa  the  private  secretary  of  the  plaintiff  A.  B.  Peacock,  and 
they,  Moore,  Jeffrey  and  Eames,  formed  the  plan  of  selling 
the  Silver  Cliff  Mine  to  the  plaintiffs.  Moore  then  saw  the 
owners  of  the  property  and  stipulated  for  a  larger  commis- 
sion than  $25,0()0.  The  owners  refused  to  pay  any  longer 
sum.  Moore  then  su^fested  that  the  owners  should  call  the 
price  $550,000,  upon  the  distinct  understanding  and  agree- 
ment that  only  $500,000  should  be  paid  to  them,  and  that 
ont  of  this  sum  of  $500,000,  a  commission  of  $2S,000  would 
be  paid.  Passing  over  details  of  the  negotiation,  an  agree- 
ment was  arrived  at,  between  Moore  and  the  ownera,  that 
^oore  should  have  authority  to  sell  the  mine  at  $550,000 
upon  terms  and  conditions  fully  set  out.  This  authority  was 
limited  to  negotiating  a  sale  to  the  plaintiffs,  upon  the  terms 
mentioned,  and  the  authority  was  limited  in  time  to  the  12th 
June,  190!).  It  was  agreed  that  in  the  event  of  a  sale,  the 
owners  would  pay  a  commission  out  of  the  proceeds  of  the 
Bale  from  time  to  time  as  received,  as  follows: 
On  payment  of  2nd  instalment  of  purchase  money,  $4,41 1 ,  75 
On  payment  of  3rd  instalment  of  purchase  money,  2,941 .  20 
On  payment  of  4th  instalment  of  purchase  money,  5,882.35 
And  on  last  payment   ,, 11,764.70 


Making  the  sum  of  .¥35,000.00 

which  the  owners  were  to  pay  out  of  the  purchase  price  they 
were  willing  to  accept;  but  the  owners  further  agreed  that 
upon  payment  to  them  of  the  wliole  sum  of  $o50,000,  $50,000, 
out  of  that  sum  should  be  paid  to  Moore  by  way  of  additional 
commission.  Eames  represented  to  the  plaintiffs,  to  the 
knowledge  of  Moore  and  Jeffcry,  and  with  their  consent  if 
not  at  their  suggestion,  that  the  actual  piircliase  price  of  this 
mine  was  $550,000,  and  the  plaintiffs  had  no  notice  or  know- 
ledge of  the  secret  arrangement  between  the  vendor  and 
Eames,  Jeffery  and  Moore,  until  after  the  completion  of  the 
purchase  by  them,  and  the  payment  over  of  the  purchase 
money. 


then  (6)  That,  without  the  issue  of  any  new  writ,  the  eaid 
Peacock,  Clemeon,  and  Dinkey,  shall  proceed  to  the  trial  of 
an  issue  in  which  they  shall  be  plaintiffs,  and  the  plaintiffs 
in  that  action,  namely.  Crane,  Otis,  Morse,  Bruce,  and  Cot- 
ton, and  Moore,  Jeffrey,  and  Eames,  shall  be  defendants,  to 
determine  whether  the  plaintiff  in  said  issue,  or  some  or  one 
of  them,  or  the  defendants  in  said  issue,  or  some  or  one  of 
them,  are  or  ia  entitled  to  the  money  to  be  paid  into  Court. 

Then  followed  directions  as  to  proceedings  vhi«h  should 
be  taken  for  the  trial  of  that  issue. 

The  money  was  paid  into  Court. 

The  plaintiffs  delivered  their  statement  of  claim  pur- 
suant to  the  directiona  contained  in  the  order  mentioned. 

The  defendants,  Jeffrey  and  Moore,  in  their  statement 
of  defence,  expressly  admit:  (1)  That  the  purchase  price  of 
the  mining  property  in  question  was  $500,000,  and  that  the 
snm  <5t  $50,000  was  added  to  the  same  in  order  to  provide 
for  payment  of  a  further  $50,000  commission  to  the  de- 
fendant Eames;  (2)  That  they  have  satisfied  themselves  that 
the  sum  of  $50,000  was  improperly  added  to  the  true  pur- 
chase price,  without  the  consent  or  knowledge  of  the  plain- 
'  tiffs,  and  these  defendants  make  no  claim  as  against  the 
plaintiffs  to  the  money  standing  in  Court  in  this  matter. 
The  defendant  Eames,  by  his  solicitors,  filed  a  statement  of 
defence,  simply  denying  all  allegations  in  the  statement  of 
claim. 

He  did  not  appear  at  the  trial.  He  resides  at  Pittsburgh, 
in  the  State  of  Pennsylvania,  and,  according  to  the  evidence 
of  the  plaintiff.  Peacock  is  a  defaulter  (o  a  large  amount  as 
to  money  of  Peacock. 

The  defendants  Crane,  Otis,  Morse,  Bruce,  and  Cotton, 
in  their  statement  of  defence,  allege  that  the  defendant 
.  Moore  was  their  agent  and  instructed  by  them  to  endeavour 
to  effect  a  sale  of  Silver  Cliff  Mine,  property  to  the  plain- 
tiffs. They  allege  a  lona  fide  sale  by  Moore  to  the  plain- 
tiffs through  Eames,  the  agent  of  plaintiffs,  and  that  plain- 
tiffs now  hold  the  $26,000  part  of  the  commission  in  trust 
for  Moore,  and  desire  to  get  the  $50,000  for  the  purpose  of 
benefiting  themselves  and  Moore  and  in  fraud  of  these  de- 
fendants. 

Upon  the  evidence,  the  allegations  in  plaintiff's  state- 
ment  of   claim   are   substantiallv   established.      Amms   W. 


acted  for  them  in  the  traneactioDS  now  under  consideration. 
An  option  had  been  given  to  tjie  defendant  Otis  to  purchase; 
negotiations  for  this  had  been  carried  on  by  the  defendant 
Moore,  This  option  expired — the  owners  would  not  renew 
it.  Then  negotiations  commenced  between  Mr.  Fraeer,  act- 
ing for  the  owners,  and  Moore  and  Jeffery.  About  the  87th 
May,  1909,  Moore  made  it  plain  that  he  had  interested  these 
plaintiflfl — or  Peacock,  one  of  the  plaintiffs,  in  this  propert^v, 
and  as  possible  purchasers  or  a  possible  purchaser  of  it.  It 
ifl  quite  clear  that  Moore's  dealings  were  with  Eames,  the 
trusted  private  secretaiy  of  Peacock. 

The  scheme  was  devised  as  between  Moore  and  Eames  to 
have  the  nominal  price  change<l  from  $500,000  to  $550,000, 
witli  the  object  of  getting  $75,000  for  themselves  instead  of 
only  $25,000,  which  the  owners  were  willing  to  pay  in  case 
the  sale  was  made  at  their  price  of  $500,000. 

The  only  inference  that  can  be  drawn  from  tJie  clear 
and  undispute<l  evidence  is  that  Moore  and  Eames,  or  Moore, 
Jeffery,  and  Eames,  connived  so  that  Eames  would  get,  either 
for  himself  or  for  himself  and  the  others,  the  additional 
$50,000,  of  the  money  of  the  plaintiffs.  This  was  called  com- 
mission. It  was  a  secret  commission.  The  knowledge  of  it 
was  kept  from  the  knowledge  of  the  plaintiffB,  The  trans- 
action would  be  bad  enough,  very  bad,  if  paid  by  the  vendors 
out  of  their  own  money  to  the  agent  of  the  purchasers,  but 
what  can  be  said  in  support  of  it  by  anyone,  when  by  arrange- 
ment between  the  vendors  and  their  agents,  and  the  agent 
of  the  purchasers,  a  scheme  was  devised  to  get  an  additional 
large  commission  out  of  the  purchasers. 

The  story  is  bluntly  told  by  Eames  in  his  letter  of  7th 
June,  1909,  to  the  plaintiff  Dinkey,  (Ex.  III.).  Eames, 
after  explaining  the  situation,  as  the  first  payment,  says: 
"  If  you  care  to  go  along  one-fifth  interest  will  cost  $15,000,- 
plus  about  $2,000  for  working  capital.  This  is  $5,000  more 
than  we  talked  about.  However,  tlie  owners  had  an  offer 
of  $560,000  spot  cash  which  they  would  have  accepted  if 
tiiey  had  not  given  this  option  to  Mr.  Moore,  so,  do  not  think 
there  is  any  use  in  trying  to  do  better."  This  was  a  deliber- 
ate falsehood.     Not  a  particle  of  evidence  that  the  vendors 


The  evidence  of  defendant  Crane  established  that  the 
defendantB  Otis,  Morse,  and  Bruce,  have  no  right  to  any 
part  of  this- money.  The  only  claimants,  therefore,  against 
the  p]ainti&,  are  Crane  and  Cotton,  and  they  claim  only 
■  because,  as  they  allege,  Moore  and  Jeffery  were,  or  Moore 
,  was,  their  agents  or  agent.  Crane  and  Cotton  cannot  claim 
money  paid  over  through  the  fraud  of  their  own  agents.  In 
so  far  as  these  agents,  by  fraud,  assisted  Eames  in  getting 
money  from  the  plaintiffs,  tiie  defendants,  as  principals,  are 
in  no  better  position  that  the  agents  themselves.  There  was 
a  fraud  upon  the  plaintiffs.  The  rights  of  Crane  and  Cot- 
ton are  no  liigher  than  the  rights  of  Moore  or  Jeffery  or 
Eames.  In  any  view  of  the  case,  whatever  rights,  if  any. 
Crane  and  Cotton  can  have  to  commission  it  can  only  be,  as 
to  the  $35,000,  or  part  of  it.  That  sum  was  paid  over  by 
vendors.  That  money  is  not  in  Court.  This  issue  is  as  to 
the  $50,000  obtained  from  the  plaintiffs  by  calling  it  part 
of  purchase  money,  but  intending  to  get  it  calling  it  com- 
mission. The  rights  of  Crane  and  Cotton,  if  any,  against 
the  vendors,  are  reserved  by  the  order.  This  issue  is  not  as 
to  the  $25,000  or  any  part  of  it,  but  only  as  to  the  $50,000, 
which  never  belonged  to  vendors.  I  find  that  the  plaintiffs, 
A.  E.  Peacock,  D.  M.  Clemson,  and  A.  C.  Dinliey,  are  en- 
titled to  the  said  money  paid  into  Court,  under  the  order  of 
the  Master  in  Chambers,  dated  the  Slst  day  of  February, 
1910,  namely,  the  $50,000  and  interest  thereon,  less  the  costs 
deducted  thereout,  and  also  interest  allowed  by  the  Coiirt 
npon  said  money  so  paid  in,  and  I  find  that  the  defendants, 
namely,  A.  F.  Crane,  Theodore  E.  Otis,  Bryan  K.  Morse, 
F.  fl.  Bnice,  George  A.  Cotton,  John  T.  Jloore,  W.  H.  Jeffery, 
and  Albert  H.  Eames,  are  not,  nor  is  any  one  of  them  entitled 
to  said  money  or  any  part  of  it.  Pursuant  to  the  order  above 
mentioned,  I  order  and  direct  that  the  costs  of  said  issue  and 
the  trial  thereof,  shall  he  paid  by  the  defendants,  other  than 
the  defendants  John  T,  Moore  and  W,  H.  Jetferj-,  in  the  said 
issue,  to  the  plaintiffs  in  said  issue.  No  costs  to  be  paid  to 
IT  by  the  defendants  Moore  and  Jeffery, 


Hon.  Mr,  Justice  Cldte.  April  86th,  1912. 

McMURTRY  v.  LBUSHNER. 
3  O.  W.  N.  117a 
Mortgage — Covenant — Action   to   Recover  on — Third  Party 


Action  on  coTenaiit  in  mortgage  b;  mortgBEee  HgaioBt  original 
mortgagor,  Leushner.  The  latter  added  as  third  party  one  Camp- 
boll,  to  whom  he  bad  sold  tbe  Iscda  embraced  in  the  mortgage. 
Campbell  agreeing  in  the  porcbase-agreement  to  asaume  liability  on 
tbe  covenaDt  and  to  indemaify  Leashner  in  reRpcct  thereof.  Camp- 
tvell  admitted  liabilitj,  but  claimed  execution  should  not  iaaue  nutil 
Leuahner  had  paid   the  judgment  against  him. 

CLtiTE,  J.,  gB»e  judgment  in  favour  of  plaintiff  against  Leuah- 
ner with   coats,   and   in   favour  of  Leusbner   against  Campbell   with 

Boyd  V.  Robinion,  20  O.  R.  404,  and  other  caset,  followed. 

Action  to  recover  upon  a  covenant  in  a  mortgage, 
Frank  McCarthy,  for  the  plaintiif. 
J.  S.  Fullerton,  K.C.,  for  Leuahner. 

The  pleadings  were  noted  as  against  Thompson,  Ballan- 
tyne  and  Campbell. 

Before  the  close  of  the  case,  Campbell  was  represented  by 
F.  H.  Thompson,  K.C. 

Hon.  Mr.  Justice  Clute: — The  action  is  brought  by 
the  plaintiS  as  mortgagee  and  asks  for  judgment  against  the 
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DELARONDE  v.  OTTAWA  POL 


stated  to  be  subject  to  the  mortgage  i 
bell  covenants  to  assume  the  incumbra 
pursnant  to  the  agreement,  it  is  stai 
veyed  is  subject  to  the  mortgage  in 
bdl  ^^  assumes,  covenants  and  agrees  t 
same  becomes  due  and  payable,  and 
agrees  to  save  harmless  the  said  part}? 
all  loss,  costs  and  damages  that  may  ar 
with/'    This  is  a  covenant  of  indemn 
Leushner  is  entitled  to  judgment  for  t 
ment  obtained  against  him  and  his  co 
Boyd  V.  Robinson,  20  0.  E.  404;  Brit 
V.  Tear,  23  0.  R.  664;  English  £ 
F2atau,  36  W.  E.  238;  Clendennan  v.. 
Newbum  v.  McKelcan,  19  A.  E.  729. 
*  Judgment  will,  therefore,  go  aga 
debt  and  costs,  but  he  should  have  no 
for  foreclosure. 


Hon.  Mr.  Justice  Biddell. 

DE  LA  SONDE  v  OTTAWA  POLII 

ASSOCIATIO:^ 

3  O.  W.  N.  1188 

Insurance — Police  Benefit  Society — Action 
By-latos  of  Aaaociation — Plaintiff  Fore 
Force — Right  to  Pension. 

Action  by  plaintiff,  formerly  Chief  t 
recover  $1,000  retiring  aUowance  under 
pension  fund.  In  February,  1910.  the  Bor 
resign.  One  of  the  draft  by-laws  of  the  . 
no  member  should  be  entitled  to  retire  wh; 
capable  of  performing  his  duties. 

RiDDELL,  J.,  held,  that  the  above  by-la  i 
by  the  Association,  but  in  any  case  it  hac 
of  involuntary  resignation. 

Judgment  reserved  further  in  hope  tl  i 
settiement. 

A.  E.  Pripp,  K.C.,  for  the  plaint!' 
M.  J.  Gorman^  K.C..  for  the  def ; 

Hon.  Mr.  Justice  Riddell  : — Th ! 
Police,  Ottawa,  and  in  1905,  largely 
the  members  of  the  Police   Force  a! 


Board  of  CommisBionere  of  Police,  subject  in  case  of  dif- 
ferences to  the  result  aa  stated  in  section  10," 

"  18,  So  far  as  the  funds  of  the  Association  will  provide 
...  the  following  scale  of  benefita  at  retirement  and 
death,  respectively,  shall  be  paid  to  members  of  the  Asso- 
ciation in  good  standing  (or  their  representatives  .  .  .) 
who  are  not  in  arrears  for  dues  or  other  authorized  assess- 
ments towards  the  benefit  fund : — 

(A  scale  is  set  out.) 

• 

A  clause,  No.  19,  was  Introduced  to  cover  the  case  of  the 
plaintifi,  then  the  Chief. 

"  19.  Any  member  who  joined  the  Police  Force  previous 
to  the  first  day  of  March,  1905,  and  who,  at  that  date,  had 
attained  the  age  of  50  years,  shall,  upon  retiring,  be  entitled 
to  one  month's  pay,  (as  at  date  of  such  retirement)  for  each 
year  of  service,  but  shall  in  no  such  case  receive  more  than 
the  sum  of  $1,000." 

Other  provisions  are: 

"  34.  Any  member  who  is  compelled  to  resign  by  reason 
of  illness,  shall  have  his  case  considered  by  the  Board  of 
Trustees,  subject  to  the  approval  of  the  Board  of  Commis- 
sioners of  Police." 

"26.  Any  member  of  the  Association  who  may  be  dis- 
missed from  the  Pohee  Force  for  cause,  by  the  Board  of 
Police  Commissioners,  shall  immediately  thereupon  cease  to 
have  any  interest  in  the  fund  of  the  Association,  and  shall  not 
be  entitled  to  any  gratuity  or  benefit  therefrom." 

These  were  adopted,  perhaps  informally,  but,  neverthe- 
less, adopted  in  fact  by  a  meeting  of  the  Force  in  December, 
1909,  except  the  last  clause  in  sec.  10,  which  was  objected 
to  and  not  adopted. 

In  1910,  the  plaintiff  was  asked  for  his  resignation  and 
he  refused,  the  Board  of  Commissioners  sent  their  secretary 
to  see  him  and  force  him  to  resign  "  no  compulsion,  but  you 
must,"  and  the  plaintiff  did  resign.  The  Board  accepted  his 
resignation  and  spread  in  their  minutes  a  fulsome  commenda- 
tion of  the  resigning  Chief  (22nd  February,  1910). 

In  March,  1910,  at  a  meeting  of  the  trustees  of  the  fund, 
it  was  moved,  seconded  and  carried  to  strike  out  the  words 
"  but  in  no  caSe  shall  a  member  be  entitled  to  retire  who  is 
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Bee.  10.  I  think  this  was  wholly  unnecefisary,  as  that  cl&nge 
had  not  in  fact  heeu  adopted  at  any  time.  This  resolution 
was  approved  by  the  Board  of  Commissioners  of  Police  in 
May,  1910.  I  cannot  see  that  either  the  Board  of  Tnistees 
of  the  fund  or  the  Board  of  Commissioners  of  Police  had 
any  power  in  the  premises;  the  by-laws,  etc.,  are  to  be  made 
by  the  members,  not  the  trustees,  and  the  Comnitseioners  are 
not  mentioned  in  the  application. 

In  September,  1910,  the  plaintiff  applied  for  an  allow- 
ance of  $1,000  under  see^  19 — this  was  considered  by  the 
Board  of  Trustees  and  "they  r^retfully  came  to|the  con- 
clusion that  they  could  not  recommend  him  for  a  retiring  al- 
lowance under  the  rules  and  regulations  governing  the  bene- 
fit fund  at  the  time  of  his  leaving  the  Force.  In  this  judg- 
ment the  Board  of  Commissioners  of  Police  concurred.  In 
April,  1911,  a  demand  was  again  made  and  the  Board  of 
Trustees,  at  a  meeting,  decided  that  "  under  the  by-laws. 
Major  de  la  Ronde  is  not  entitled  to  a  retiring  allowance." 
This  action  was  then  brought. 

It  would  seem  that  the  Boards  were,  in  deciding  upon  the 
application,  of  the  impression  that  the  last  part  of  sec.  10 
was  in  force.  This  is  an  error ;  this  clause  never  was  adopted, 
and  I  shall  so  declare.  Even  were  it  in  force,~  the  plaintiff 
.  does  not  come  within  its  provisions — he  did  not  claim  the 
right  to  retire — .he  was  forced  out — the  clause  never  was 
intended  to  cover  such  a  case — nor  does  sec.  36  apply. 

I  do  not,  at  present,  give  judgment;  I  retain  the  case 
in  the  hope  that  with  the  above  findings,  the  parties  will  be 
able  to  agree.    If  not,  I  shall  give  judgment. 
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Master  in  Chambers. 

BROOM  V.  TOWN  OF  TOE 

3  O.  W.  N.  1 

Parties  —  Adding  —  Motion  to  Diam  ' 

Limitation  of  A  i 

Motion  by  plaintiff  to  have  A. 
licitor  for  the  defendants,  added  i 

Plaintiff  in  person  for  the  moi 
W.  A.  McMaster  shewed  cause. 

Cartwright,  K.C,  Master:— 
which  this  action  arose  took  plac 
Mr.  Anderson  was  solicitor  for  thi 
tion,  and  acted  for  them  in  the  mr 

On  Ist  October,  1908,  the  tor 
full  settlement  of  all  matters  in  que 
the   town   and   the   action   was   tli 
against  that  corporation. 

It  is  now  alleged  by  plaintiff  i 
of  the  motion  that  he  has  since  du 
question  were  handed  over  by  And( 
Ew.  Co.  4  against  whom  tke  actior 
loose  and  unsafe  condition  for  the  n 
of  them  from  the  municipal  storeho 
Junction,  where  they  had  been  stoi 
the  mayor  of  said  town.'^ 

It  does  not  appear  how  this  i 
could  be  joined  with  the  existing  i 
cause  of  action  existed  in  August 
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have  arisen  within  ait  years. 

It  would,  therefore  seem  under  the  decision  in  Clarke  v. 
Baftram,  SI  0.  W.  K.  259 ;  3  0.  W.  N.  691— the  order  should 
not  be  made  "  when  this  would  result  in  an  improper 
joinder."' 

The  plaintiff  was  allowed  to  file  an  affidavit  in  reply  to 
that  of  Mr.  Anderson,  This  only  makes  it  clearer  that  any 
action  against  Anderson  would  be  against  him  personally. 
This  being  so  the  motion  mUst  be  dismissed  with  costs  if 
aeked  for. 

Affirmed  by  Hon.  Mr.  Justice  Middieton,  28  0.  W.  R.  41. 


divisio>fal  court. 

May  6th,  1912. 

GALLAGHEE  v.  ONTARIO  SEWER  PIPE  CO. 

3  O.  W.  N.  1240. 

Action  —  DUmisial  —  Action   brought  brfore  Temtination  of  Agree- 
ment~To   Take  Seirer  Pipe   Clay  from   Land^Rigkt   of  Action 

had  not  Accrued. 

Appeal  by  the  plaintiff  from  a  judgment  of  Hoif.  Mb. 
Jdbticb  Teetzel,  21  0.  W.  R.  550,  was  heard  in  Divisional 
Court  by  Hon.  Sir  Wm.  Mdlock,  C.J,Ex,D,,  Hon.  Mh. 
JUSTICE  Cldte,  and  Hon.  Mr.  Justice  Riddell,  and  dis- 
missed with  costs. 

C.  W.  Bell,  for  the  plaintiff,  appellant. 

J.  A.  Macintosh,  for  the  defendant,  respondent 


1912] 


Contract  — 
Claims 
Money  1 

Appeal 
Justice  Si 
Bional  Con 
Mb.  JTusth 
dismissed  ^ 

W.  D. 

J.  T.  ^^ 


In  Mer 
at  14  lines  I 
Rw,  Co,,  li: 

At  p.  8 
t^  not  the  j' 


IN 


'J'C 


Ontario   Weekly 


REPORTED  DURING 


ACTION. 

DlflmlMal — ^Action  brought  before  ter- 
mination of  agreement — To  take  sewei 
pipe  clay  from  land  —  Right  of  action 
had  not  accrued.  OaUugker  v.  Ontaric 
Sewer  Pipe  Co.,  550,  1002. 

Joinder  of  oanses — Action  for  ali- 
mony against  husband  —  Action  against 
husband  and  his  father  for  custody  of 
children — Habeas  corpus.  Ney  v.  Ney 
(No.  2),   524. 

Stay  of  proceedings — Action  pend- 
ing in  foreign  Court — Parties  and  causes 
not  identical  —  Trust  account  —  Pay- 
ment —  Pleading  —  Motion  to  strike  out 
statement  of  claim  dismissed.  —  Costs  tG 
plaintiff.     Oreer  v.  Oreer,  139. 


ANNUITY. 

C3iarge  on  land — I^nd  sold — Pay- 
ment into  Court  —  Application  for  pay- 
ment out  of  lump  sum  to  satisfy  annual 
payments  —  Resisted  by  persons  entitled 
to  surplus.     Lee  v.  Ghipman,  895. 


%      APPEAL    TO. 

1.  Privy  Council. 

2.  Supreme  Court,  Canada. 

3.  Court  of  Appeal. 

4.  Divisional  Court. 


1.  Privy  Council. 

Eifeot  of  giving;  secnrity  for  oott« 
of  appeal — Security  not  given  as  re- 
quired by  Con.  Rule  832  (d)— Stay  of 
execution  —  Privy  Council  Appeals  Act, 


Jury  —  Action  on  question  oT  teslataeu- 
tary  capacity  —  Witness  —  Motion  for 
jary  — ■  Xtiscretion  of  Judge.  Jarrelt  v. 
CamphcU,  770. 


ABBITRATION  AHD  AWARD. 

Injonotion  —  Motion  for  K^training 
arbitrator  from  acting  —  Ground  biai 
—  His  employers  directly  and  pecuniarily 
intprested  in  tb^  result  of  the  litigatioD 
— Motion  by  consent  turned  into  motion 
for  judgment  oq  whole  case.  Plavnt  v. 
Cilliei  Bto*..  Ltd.,  009. 


AflSESBHXNT  AKD  TAXES. 

Ex«Biptl«n  —  Bducation  buildings — 
Letting  room  in  —  Liability  for  taxes. 
Slat  en  of  the  Go»gregation  e/  f/otre 
Dame  and  Citv  of  OUawa,  Re,  384. 

Street  r«llw»y  —  Bxemptions  — 
Agreement  between  company  and  muni- 
cipality —  Construction  of  agreement. 
RnnrficicA,  Windsor  d  Atnherstburg  Rus. 
Co.  V.  City  of  Windior,  44. 


BANKS  AND  BANKING. 

BUI    of    exohftnge    —    Endorsed    by 

payee  to  bank — Presented  for  pBymeqt 
througb  clearing  hoose  —  Aecppted  by 
drawee  bnnli  —  Acceptance  of  drawee 
bank  as  debtor  —  Drawee  bank  failed — 
Qixhts  against  endorser.  Sterling  Bank 
V.  Laughlin.  221. 


Forest"  —  Construction  of  a.  8S  (1)  — 
Assignment  for  benefit  of  creditors  with- 
in 60  days  —  Building  contract  —  Book 
debts.  Tovpnucnd  y.  Norihtm  Crown 
Bank,  961. 


BIIXS,  NOTES  AKD  OKEQUES. 

Aceommodatloii      endoraement  — 

Endorser  weak  mentnlly  —  Icnbility  to 
appreciate  Iransscfion  - —  Knowledge  of 
holders  of  notes  —  Fraud  and  nndue  in- 
flopnce  of  maker  of  notes  —  Connter- 
clairo  —  Money.o  applied  by  bank  on  in- 
debtedness of  maker  —  Evidence.  Bant 
of  Ottawa  V.  Bradfifld,  360. 


ol — .^ote  given  in  purchase  of  mterest 
in  partnership  —  Left  with  bank  for 
collection  —  Ezpulaioa  ot  maker  from 
partnership.  Merchant!  Bank  v.  rkomp- 
ton,  740. 

Oiven  In  paTinent  of  Bhare*  —  Id 

foreign  company  —  Not  licensed  lo  do 
business  in  Ontario  —  Endorsed  to  bsok 
— Holder  in  due  coarse  —  Defrace  — 
Fraud  and  misrepresentation  —  Noli« 
—  Taking  subject  to  eg ni ties  betwees 
maker  and  company.  Canoitian  Bant  at 
Commerce  v.  QiUU.  ^3A. 

Uen  note  ^  Form  of  —  Taken  by 
manufacturing  company  as  security  lot 
reaper  — ■  Possession  ^  reaper  only  de- 
livered to  maker  conditionally.  Moltaxt 
Bank  v.  Hotcari,  278. 

SIcnntnre  tft  IiImA  note — Aulbor 
ity  lo  use  —  Condition  —  Bona  Me 
holder  —  Bills  of  Exchange  Act.  ss.  31 
and  32.     Ray  and  Jorvia  v.   WiUm.  120. 


BOmTDABT. 

Bnlldinc  ereoted  close  to  line  — 

Damage  to  adjacent  property  —  Wster 
from  roof  —  Nuisance  —  Destruction  of 
line  fence  —  Injunction  —  Damage  — 
Costs.     IJuekell  T.  Pommervaie.  681. 

Hlsbwnj  —  Township  line  —  Devia- 
tion from  line  —  Substituted  road— Pl»n 
—Dedication  —  By-law  —  Road  not  a'- 
flumed  by  county  —  Evidence  —  Muni- 
cipal Act  (O.t  (1903),  88.  617,  822-624, 
641.  fi4S.  WnnticortA,  County  of  v.  Tonw- 
*hip  of  Wfat  Flamboro,  876. 

Line  between  two  balvea  of  a> 
IrreKnlsrly  ahaped  lot  —  Action  for 

trespass  —  Building  fence  —  Ascertain- 
ment of  true  line  —  Deflected  line  — 
Frontage  —  Areas  —  Value  —  Bqnalitj 
—Surveys  Act.     ffooey  y.  Tripp.  493, 


OANCKIXATION  OF  IN8TBU- 


AitlKiunent  by  inaolTenl  partner- 
ship for  benefit  of  oredltoT* — Lauds 
purchased  by  wife  of  insolvent  partner- 
Action  by  assignee  to  set  aside  convey- 
ance thereof  as  fraudulent  and  void 
against  creditors — No  evidence  of  fraoii 
^Action  dismissed  with  costs  —  Wife'' 
property  no  part  ot  psrtnershlp  asse'f- 
Marphie  v.  TrFtnhXay,  217. 


Propertj  rights  —  Construction  of 
Religious  Institutions  Act — Right  to  land 
and  meeting  house  —  Abandoned  as  a 
place  of  worship  —  New  site  parchaaed 
-Construction  of  trust  deed — Breach  of 
condition  —  Statos  of  minister  —  Rights 
of  congregation.     Huegli  V.  Pauli,  TT6. 


COMPANT. 

Iiane  of  aliarea — Authority  to  sign 
certificate  —  Estoppel  ~~  Evidence.  JJoc- 
ktmie,  Etcnn  v.  Motiarch  Life  Aitur- 
ance  Co.,  98. 

Ualtility  of  dlreoiora  for  w*K«a 
of  semmta  —  Ont.  Co.  Act.  s.  94— 
Unsatisfied  execution  against  company — 
Sheriff  return  after  winding-up  proceed- 
ings nnder  Dora.  Act.  Pukultki  \.  Jar- 
(ftni  et   at.,   Perryman  v,   Jardine  et  al.. 


Bbar«* — Seized  and  sold  by  sheriff  un- 
der eiecutiOQ  —  Execution  Act,  9  Rdw. 
VJI.  c  47,  B8.  10.  11  —  No  proper  ser- 
vice of  notice  —  Place  of  head  office  of 
company  changed,  Malouf  T.  Labad, 
575. 

Bbarea  —  Subscriplion  —  Action  to 
rescind  nubsoription  —  Grounds  —  Mis- 
representation —  Executed  contract  — 
Costs.  Abreti  v.  Virtoria  Printing  Co. 
and  otheri,  444. 

WlndinR-vp  —  Contributory— Bonus 

shares  ~  lUegallj  issued  al  discount  — 
Cancellation  of  —  Shareholder  attending 
mpetings — Estoppel.  Slatiheto  (hij)  Car- 
riage and  .Automobile  Co..  Re,  842. 

WlndloK-op  — Con  tribntory —Shares 
issued  at  discount — Mistake  of  facts  or 
law— Allotment  nf  half  share.  McOill 
Chair  Co.,  Munro't  Ca»e.  Re,  921. 

WlBdiOfi-np  —  Mortgage  to  trustee 
for  bondholders  —  Covered  chattel  prop- 
erty— Not  registered  as  required  by  Act 
—Book  debts— Righti"  between  liquida- 
tor and  trustee.  NaHonal  Trait  Co..  The 
V.  The  Tratti  and  Guarantee  Co..  033. 


g  contTBot- Action  tor  price 

— Qneation    whether   eontract   was   aban- 
doned —  Onus  of  proof.      MeKetuie   t. 


Contj 


-  Reference  back  to  Referee  to  as- 

amouut  due  contractora  —  Costs. 
ictori  l^iipplv  Co.  V.  Hyde,  530. 


Bnildin^  contract   in   irrlting   — 

Provide  materials  and  perform  all  work 
— Specifications  for  dwelling  house^Ac- 
tion  for  $1,627.49  for  extras  under  writ- 
ten order  of  architect.  HamSton  v.  Vine- 
berg,  75. 


Breaoli  of  «Kr«eiiient  ' —  Syndicate 
lo  operate  mining  claims  in  Alaska  — 
Action  for  damaees,  account  and  return 
of  money  paid  —  False  repreaentations. 
Cheegetcorih  v.  Daviion.  nr>.  1003. 

Contract  ^  Settlement  of  claims  un- 
der will  —  Action  to  enforce  —  Defence, 
Fraud  and  misrepresentatiou  —  Absence 
of  independent  advice  —  Confidential  re- 
in I  ionsbt]i  —  Documents  signed  without 
being  read  over.    Underwood  T.  Cob,  472, 


757. 


CONTBIBUTIOM. 

C«-niretieB — Bond  for  fulfilment  of 
municipal  contract — Advances  made  and 
work  done  by  one  of  three  bondsmen  — 
Assignment  of  contract  to  him — Agree- 
ment between  siireties  —  Construction  — 
Extent  of  liability  for  contribution.  Cad- 
leelt  V.   Campeau,   283. 


CONVERSION  Ain>  TROVER. 

Action  far  canvenlon  of  nnto- 
mobilo  —  Partnership  dissolution — T>ien 
on  automobile  for  repairs — Sale  of  auto- 
mobile— No  proper  notice  given  plaintiCf 
—No  proper  means  taken  to  realize  best 
price — Britton,  J.,  20  O.  W.  R.  901.  gave 
plaintiff  judgment  for  $659.96  and  costs- 
Divisional  Court  affirmed  above  judgment. 
Onllagher  T.  Ketehum.  696. 


COSTS. 

Criminal   prooae dings   —   Taxation 

of  costs  by  local  registrar — Tariff  of  costs 
for  civil  cases — Right  of  appeal  from  taxa_ 
tion — Refusal  of  reitistrar  to  lax  costs  of 
preliminary  inquiry  before  magistrate  — 
Mandatory  order — Rit-ht  of  costs  —  Con- 


DRAINS -1 

Motion  dismissed  with  costs  to  plaintiff  in 
any  event.    Imrie  v.  Wilson,  513. 

Motion  for,. examination  of  for- 
eig^n    defendant    on    oommisBion    — 

Con.  Rule  477  —  Payment  of  conduct 
money  to  bring  defendant  to  Ontario  — 
Master  in  Chambers  refused  to  make  such 
order — No  authority  to  make  plaintiff  pay 
for  such  proceeding.  *  Allen  v.  Grand 
Valley  Rw.  Co,,  246. 

Motion  for  further  —  Examination 
of  manager  of  plaintiff  company — Also  for 
further  examination  of  former  agent  of 
plaintiff  company — Motion  for  a  commis- 
sion— Information  asked  is  relevant  and 
reasonable-^^lfVidence  as  to  value  of  truth 
— Question  basis  of  plaintiff \s  claim  — 
Ought  to  be  within  knowledge  of  plaintiffs 
or  their  agents — There  should  be  honest 
endeavour  on  the  part  of  plaintiffs  to  ob- 
tain this  information.  Ontario  &  West- 
ern Co-operative  Fntit  Co.  v.  Hamilton^ 
Orimshy  d  Bcamsville  Rw.  Co.,  and  Can- 
adian Pacific  Rw.  Co.,  and  the  Ontario  d 
Western  Co-operative  Fruit  Co.  v.  The 
Grand  Trunk  Rv>.  Co.,  82. 

Production  of  doenments  —  Action 
on  judgment  and  for  receiver — Enquiry  as 
to  property  of  judgment  debtors  -^  Com- 
pany —  Production  of  minute-books  and 
documents.  Carry  V.  Toronto  Belt  Line 
Co.,  348. 


DHAINS. 

Flooding  plaintiff's  landi  —  Ac- 
tion for  damages  against  municipality  — 
Reference  to  Drainage  Referee  —  Juris- 
diction of  Referee — Case  within  Munici- 
pal Drainage  Act  —  Building  bridge  — 
Action  brought  after  plaintiff  sold  lands — 
Depreciation  in  selling  value  —  Quantum 
of  damages  • —  Cause  of  complaint  when 
arising  —  Limitation  of  actions.  Wiglc, 
Darius,  V.  Township  of  Gos field  South, 
483. 


ELECTIONS. 

Mnnioipal  —  Councillor  —  Quo  w^ar- 
ranto  application  to  unseat  —  Alien — No 
fiat  allowing — Absence  of  date — Recogniz- 
ance— Application  too  late  —  Municipal 
Act,  a.  220 — Affidavits  on  information  and 
belief.  Rex  ex  rel.  Froehlich  V.  Woeller, 
672. 

Municipal  —  Local  Option  By-law — 
Voting  on  —  Votes  of  non-resident  ten- 
ants— Finality  of  certified  voters'  list  — 
Voters'  Lists  Act  (1907)  s.  24--Right  of 
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LAND  TITLES  ^CT— MUNICIPAL  CORPORATIONS. 


IJiND  TI1XE8  ACT. 

Cl&arso  or  mortsase  —  Covenant  for 
payment — Implied  by  a.  34  of  Act — ^Action 
to  recover  on — Statute  of  Limitations. 
Beatty  v.  Bailey,  848. 


MEDICINE  AKD  SURGER^S'. 

Public  Healtk  Board  —  Ph^rsiciaL 
employed  by  local  board — ^Action  to  re- 
cover for  services  in  County  Conrt  No 

jurisdiction — Prerogative  writ  of  m&nda- 
mus.  Rich  y.  Metancthon  Board  of 
Health,  517. 


IiANBIiORD  AND  TENANT. 


Lease  —  Action  to  set  aside — Ground 
fraud  and  misrepresentation  —  Indefinite 
right  of  and  terms  for  renewal  of  lease — 
Agreement  for  sale  —  Notice  of  lease  — 
Effect  of  on  purchaser  —  Estoppel  — 
Recognition  of  tenancy  —  Act  respecting 
short  forms  of  leases  —  Contract  for  re- 
newal not  binding  on  assigns — Renewal  in 
perpetuity.    Alexander  V.  Herman,  461. 

Lease  —  Breach  —  Action  to  recover 
possession  —  Damages  for  taking  down 
wall  of  building.     Holman  v.  Knox,  325. 


—  Covenant  for  renewal — Con- 
struction of — Plaintiff  claimed  entitled  to 
perpetual  renewal — Defendant  claimed  one 
renewal  only.     Wilson  v.  Kerner,  477." 


LIMITATION  OF  ACTIONS. 

Adverse  possession  —  Strip  of  land 
4  feet  wide — Action  to  recover  possession 
— Evidence  that  land  had  been  fenced  in 
with  defendant's  lot  —  Motion  for  new 
trial — Ground  surprise  at  trial  and  dis- 
covery of  new  evidence  —  Affidavits  not 
sufficient  —  Absence  of  diligence.  Tack- 
man  v.  Johnaion,  86. 


LUNACY. 

Trial  of  issue  —  Inquiry  under  1 
Geo.  V.  c.  20,  s.  1 — Capacity  to  manage 
affairs — Costs.     Peel  v.  Peel,  945. 


BfECHANICS'  LIENS. 

Building  contract  —  Non-comple- 
tion of  work — Substantial  performance — 
Costs.     Simpson  v.  Ruheck,  260. 

Freceedini;  to  enforce  —  Defendant 
failed  to  appeal — Motion  to  set  aside  judg- 
ment of  Official  Referee  dismissed  by 
Master-in-Chambers  —  No  jurisdiction  to 
set  aside  judgment — Con.  Rules  42  (17d), 
778.     Guest  v.  Linden,  303. 


MINES  AND  MINEBAXS. 

Interest  in  claim  —  Application  of 
Ontario  Mines  Act,  s.  91 — S.  M  de'Sin^^ 
**  otherwise  agreed  " — Takes  case  oat  of 
Act — Subscription  money  expended — Ina- 
bility to  account.    Irish  v.  Smith,  297. 

Oil  and  g^as  leases  —  Agreement  b*^ 
tween  farmers  and  company  for  leases — 
To  be  in  usual  form — Company  to  supply 
farmers  with  gas  for  heating  free  —  Re- 
fusal of  farmers  to  sign  lease — ^Action  to 
compel  signing  of  lease — For  injuDctii>n 
restraining  farmer  from  interfering  vrirh 
company  in  taking  gas — Rental  for  wells 
— Costs.  Welland  County  Lime  Works 
Co.  V.  Shurr,  480. 

Sale  of  interest  in  mining  com- 
pany —  Abandonment  —  Rescission  — 
Registration  of  caution  against  company's 
claim.     Thomson  v.  McPheraon,  646. 


MORTGAGE. 

Covenant  —  Action  to  recover  on  — 
Third  party  added — ^Relief  over.  McMur- 
try  V.  Leushner,  996. 

Redemption  —  Extension  of  time  for 
— To  arrange  new  loan  or  effect  a  sale — 
Island  in  Lake  Superior — ^Terms.  Brodie 
V.  Patterson^  235. 


MUNICIPAIi  CORPORATIONS. 

Ry-la^v  —  Restricting  buildings — To 
be  2.5  feet  from  street  line — Application 
of  by-law  to  corner  lots— 4  Edw.  VII.  c. 
22.  s.  19.  Dinnick  v,  McCallvm  d  To- 
ronto,  Re,  897.  ' 

Contract  for  constmction  of 
mnnicipal  works  —  Authorization  of 
work  by  resolution  —  Meeting  of  council 
not  properly  called  or  constituted,  —  No 
by-law — Contract  not  executed  —  Action 
for  breach  of  contract  dismissed — Without 
c'ost'5.  O'Donnell  v.  Tdwnship  of  Widdi- 
field,  1. 


i^^^'-.F    fo    ^hZi  9^  writ, 

Paiitjr^Ajf  "eposes  of 
P^rchase-J^?'?n   bj.  ; 


"Or   an   "  „  '      -lofjon 

It!   1.  "^  ^' 

«>ven  by  i**  .«»«»  bri 
104.   '   ^o««*v  o7Vf^ 


\ 


^ent~-~A^..   thrown 


foreigti  corporntion  —  Service  oo  alleBed 
president  residiog  in  Ontario  ^  Motion 
to  set  aside  service  should  Ije  made  on  be- 
half of  company.  I'otccll  /fees  v.  Anglo- 
Canadiaa  Morlgage  Corporation,  271. 

Sarrioe  gf  writ  of  ■naunolu — Out 

of  jurisdiction  —  Ijeavc  to  enter  condi- 
tional appearance — Question  as  to  where 
cause  of  action  aroee — Place  of  payment. 
Farmer*  Bank  v.  Heath,  263,  403. 

Serrle*  of  irrit  ol  annunoBi — Out 

ot  juriadiction  —  Order  for  obtained  on 
ex  parte  tnotion  —  Motion  to  set  aaide 
order  and  writ  refused  b;  Master-ln- 
Chambera  —  Appeal  disfflisaed  bj  Middle- 
ton,  J.— Con.  Rule  162  (!»)— Joinder  of 
parties.     Hon  v.  Sutherland,  200. 


KAILWAT. 

Bee  NEOUQEnCE. 


Ohaage  —  Motion  b;  two  adminis- 
tralors  for  delivery  of  pajiers  held  by  soli- 
citor— Kighl  of  mtfJoriCy  of  adminlstratorH 
to  chqpse  solicitor  —  Will  ot  majority 
should  prevail^Solici tors'  chargea  should 
be  paid.    Solicitor,  Re,  108. 

Itatelnar  bj  priaoBev  —  Proceed- 
inse  to  qnaah  convictioD — Moticot  to  com- 
pel delivery  of  bill  of  coats — Jurisdiction 
of  Master-in-Chambere — B«terred  to  Hlgb 
Court  Judge.     Solicitor,  Re,  048. 


STREEl'  BAIXWAT. 

Mnittolpal  Unea  —  Order  of  Ontario 
Railway  and  Municipal  Board  —  Order- 
ing opposition  street  railway  company  to 
operate — Validity  of  Order.  Toronto  d 
Toronto  Rw.  Co.,  Re,  723. 


Bnoeeaaioti  dnty  —  Action  by  execu- 
tors to  recover  payment  to  Provincial 
Treasurer  —  Mistake  —  Succession  Duty 
Act,  see.  11.     Rethune  y.  Rex,  550. 


TEIXPHONE. 

Onturlo  R^ilwAj  mni  Hablolpkl 
Ba»rd  —  Jurisdiction  —  To  order  con- 
nection of  systems  in  adjaceul  territorjea 
—Ontario  Telephone  Act  (1010).  ss.  8. 
9 — Agreement  tor  connection  with  Bell 
Telephone  Co.  '  BmtaeU  and  McKitlop 
Afuniripal  Telephone  Byttem,  Re,  628; 
Blyth  and  McKillop,  Re,  ft28. 


SALE  OF  OOODS. 

AotioB  to  reooTar  on  pTomlHory 

noten  —  Given  in  payment  for  several 
articles  of  machinery — -No  jurisdiction  in 
Comity  Court  —  Counterclaim — Set-off — 
Costs.  Bell  Engine  d  ThreahinsT  Co.  v. 
Wetenherg,  969. 

Conatnustion  of  oontrnot  —  Agent 
for  sale  of  poods  or  pnrchaeer  —  Question 

as  to  which  —  Time  of  aale.  Traders 
Bank  v.  Bingham,  479. 


ConttnnatloB  •ehoola  —  Authority 
of  school  board  and  municipal  council  ~- 
Bight  of  council  to  review  action  ot  board. 
Wrgt   yitaoari  Conlinualion   Sehool,   Re, 


Contraot    for    MUe     o_     .„ 

timber  —  "  Clearance  of  ell  encum- 
brances, timber  dues  and  Crown  dues  " — 
Time  for  removal  —  No  provision  as  to 
— Reasonable  time  allowed  —  Failure  ot 
purchaser  to  cut  and  remove.  Dempiter 
V.  Rutaell,  449. 

Cob  tract  for  aortliiE  —  Apportion- 
ment of  expenses  —  Evidence — ^DamaKes 
— Costs  —  Reference  - —  Report  ■ —  Ap- 
peal —  Scale  of  costs,  Tremblau  v. 
Pigeon  River  l,umber  Co..  608. 

CoDtraot  ftt  •»!•  of  ttnber  Umlta 
and  uaata  of  oontpuir  —  Option  or 
offer  —  Constructitm  ^  Reformation  — 
"  Not  completed  "  —  Right  of  vendor  to 
forfeit  of  deporit  paid  by  purchaser  — 
Pnrtiea  —  Form  ot  action  —  Declaration 
—Costs.     Jfunn  t.  Tigeon,  BOO, 


Unia^lBtBred  —  "  Gold  medal  "  flour 
—  iQfrmRemtnt  —  Bigbt  to  use  non- 
descriptive  wonls  as  merit — No  evidence 
ot.  [mud  or  pBRsine  off.  Dominiatt- Flour 
mill  Co.  V.   Vorrit,  MO, 


TRESPASS  TO  LAUDS. 

Onttlu  tlntber  —  Logs — Pulp  wood 
— Action  for  re-potisesaion.  Britith  North 
Ameripan  ifining  Co.  v.  Pigton  River 
Lumber  Company  and  Frtd  J.  Smith, 
2»1. 

D»mace*  ^  Right  to  pOBBeasioii  — 
Question  between  landlord  and  tenant  — 
Whole  claim  of  trumpery  kind — Nothing 
to  go  to  jury — Action  d  ism  ins  pd— Affirmed 
by  D.  C.     Kithardi  v.  Carnegie.  243, 

Eraotlon  of  fonr  atoray  wMre- 
hoaa« — EncroHched  few  inches  on  neigb- 
boor'H  land.x — Bona  fide  belief  that  land 
was  defendant'!),      tVard    v.    Saunderian, 


TRCTSTEE, 

Oma  ali&re  In  3ook»j  Clnb  held 
In  trust  —  Agreement  to  re-transfer  on 
demand  —  Shan"  advanced  considerabl]' 
in  value — Demand  for  re-transfer  —  Re- 
fusal by  trustee — Jury  found  in  favour  of 
plninliff.     Lamourcaux  v.  Simpson.  64. 


OoKtract  for  >al«  of  land  —  Mis- 

descriplion — Innocent  mistake  aa  to  front- 
age of  city  lot  —  "  About  "  and  "  more 
or  less  "  —  Purchase  price  not  fiied  per 
foot — Specific  performance  —  Knowledge 
of  purchaser  —  Question  of  title  and  con- 
veyance.    Bullen  V.  Wilkinioti,  421. 

Contraot  for  Mtlo  of  land  —  Speci- 
fic pertornianee  —  Action  for — Statnie  of 
Frauds  ^-  Deacription  of  land — Extrinsic 
evidence  as  to  identily — Failure  to  prove 
charge  of  fraud.    Regnolds  v.  Foster,  S3S. 

CoBtrftot  for  aale  ot  land  —  Time 
ot  essence  —  Note  given  in  part  payment 
— Maker  forgot  due  dale — Bank  failed  to 
notify  him  —  Itefasal  of  vendor  to  accept 
payment  after  due  date  —  Action  for 
specific  performance.  O'lleorn  T.  llich- 
urdton.  dTiS. 


TBIAL. 

Jnrjf — Actio 
jury.    Jarrctt  v.  Campbell,  Ail. 

Festpanomeat  —  Action  for  dam- 
BffPs  for  persotinl  injuries — Street  car  acci- 
dent— Medical  examination  of  plaintiff  — 
Motion  referred  to  trial  Judge.  Barker 
V,  Sandtriih.  Winitor  d  .^mherltburg 
Jfw.  Co..  ftW. 

Faatponement  —  Motion  for  by  de- 
fendnnl  —  Libel  action  —  Chance  of 
venue  Rranted  —  Convenience — Con.  Rule 
.'i2!l  (d)  —  Foreign  commission— To  Cal- 
(■ary — Costa  in  cause.     Iririn  v.  Slephem, 


EzchaBga  of  propertie*  —  Rescis- 
sion ot  contract — Parties  not  on  equality 
—Misrepresentation.  £ii(ton  v.  Sinrlair. 
M4. 

Motion  nnder  Vendor*'  aad  Fnr- 

obaaera'   Aot   - —   Order   declaring   ven- 
dor had  shewn  good  title — In  such  caaes 

vendor  is  always  awarded  his  costs.  Jonca 
d  Cumming,  He,  248. 

Objection  to  title  —  Motion  under 
Act  for  declaration  that  objections  had 
been  answered.     Wolfe  v.  Holland,  525. 

Title  in  Tendor^Third  party  served 
notice  claiming  to  be  joint  owner  —  Pur- 
chaser uDwilling  to  wait  termination  of 
litigation  aa  to  third  party's  rights.  Jcnni- 


Wlll — Doublful  questions  of  c 

tion — Possible  claimants  unHer  order  for 
representalion  of  — ■  Refusal  ti 
CoBicron  V.  Hull,  CW. 


VENUE-CHANOE. 

Hamilton  to  Gnelplt  —  Motion   by 

plflintiff  for — Motion  really  made  to  cor- 
rect possible  oversijjht  in  not  serving 
notice  ot  trial  in  time  required.  Taylor 
V.  Toronfo  Conifrucfion  Co.,  B08. 

Toronto  to  Iiondon  —  Witnesses — 
Jury  notice  —  Convenience — Motion  dis- 
missed  —  Costs   in  cause.      Harritott   t. 


dftvt  —  Flooding  farmers'  lands — Action 
for. damages  and  injunctioo  —  Costs. 
Wfier  V.  BoKtman,  242. 

^Bspaa*  to  IkiidB  —  Adjoining  pro- 
prietors of  pulp  mills  —  Cross-wall  — 
Tail-race  ^  HiglitB  not  eitinguiabed  — 
No  alteration  of  tenement  —  Enjoyment 
of  easement — License  —  Action  for  dam- 
ages— Question  of  boundaries  affected  the 
rights  and  liabilities  ot  the  partiea— Con- 
struction of  description  in  title  deed  — 
Rights  and  incidents  of  easements.  Daveii 
y.  Folev-Reiger  Co..  408. 


WnX— OONBTBUOTIOir. 

Conditional  ItcqntiBta  —  Contra 
bonos  mores — ReeoTcrable  upon  failure  to 
fulfil  condilions  —  Distribution  among 
other  legatees  named  in  will  —  Legatee 
named  in  codicil — No  Iccua  standi.  Adamt 
T.  QotiTlav.  772. 

D«aUi  of  beneflolarj  —  Application 
for  directions — Payment  into  Coort  for 
benefit  of  neit  of  kin — Reference  directed. 
BupHt,  Re,  380. 

I>«*l»e  —  Lite  estate  —  Remainder 
given  to  sons  in  equal  shares  —  Vested 
estates  or  interest  in  lands  which  passed 
by  will  to  execntorfr — Costa  out  of  estate. 
Bhattuck,  Re,  90. 

IiOBnoj  of  aanolty  —  Predecease 
of  legatee — Failure  ot  gift — Annuity  dur- 
ing lifetime  of  widow — Death  of  annui- 
tant after  testator  but  before  widow  — 
Right  of  personal  representatives — Speci- 
fic legacy  ot  *nOO  —  Vested  gift  —  Sub- 
stitutionary gift  to  children  of  legatee — 
Predecease  of  legatee  ^  "  Children "  of 
legatees  —  Rights  of  grandchildren.  Deti' 
ton.  Re,  954. 

BEotlon  for  fey  exaontors  nndar 
Gon.  Knle  938  —  Wills  Act,  s.  26 
{1) — Will  speaking  from  death—Legacies 
payable  out  of  specific  fund  which  was  de- 
stroyed during  testator's  life — Direction 
to  sell  lands  and  divide  proceeds  among 
named  persons— Land  ^i^i  during  testa* 
tor's  life  —  Ad miniet ration  of  estate  — 
Debts  and  costs  payable  out  ot  particular 
fund — Costs  of  all  parties  out  of  estate. 
Aikin*.  Re,  238. 

notion  for  nndoT  Oon.  Rnle  938 
— Legacy  ot  annuity  —  Legatee  prede- 
ceased testator— Gift  ot  annuity  failed  — 
Bequest  of  annuity  during  lifetime  of 
widow—Elealh  of  annuitant  after  testa- 
tor's desth,  but  before  widow 's^Peraonal 
representative  entitled  - —  Specific  legacy 
of  $500— Vested  gift  —  Children  of  lega- 
tee entitled  to  gift  —  Legatee  predeceas- 


(ofi,  Re,  352,  360. 

Motion  (or  nnder  Con.  Rnle  938 

^Division  of  residue  —  Maintenance  of 
children  —  Sale  of  residence  —  Costa. 
Cotkctt  Ettate.  He  Onorge,  46S. 

Motion  fox  nnder  Con.  Rnle  938 

— Postponement  of  time  for  payment  of 
legacy  —  Death  of  legatee  before  payment 
— Vested  legacy — -Residuary  clause.  Ban, 
Re,  546. 

Motion  nnder  C<m.  Itnl*  938  — 
Maintenance  of  widow — Death  of  widow 
— Corpus  ot  estate  . —  Income  —  Debts  — 
Religious  society  —  Identification — Resi- 
duary clause  in  nugatory  —  Nothing  left 
undisposed  of  —  Funeral  espenses  not 
maintenance.     Bu-ajinie,  Re,  95. 

Motion  nnder  Con.  Role  938  by 
Bsslgnee  tor  benefit  of  eredltor*  of 
benefloinry  —  Direct  devises  —  Devises 
in  trust  —  Implication  —  Modification— 
"  On  the  death  of  any  of  said  sons  or 
daughters  or  upon  the  termination  ot  their 
interest  in  the  said  property  " — ^Adminis- 
tration of  estate — Assignee  given  his  costs 
out  of  estate  coming  to  assignor  benefi- 
ciary —  Otherwise  no  costs.  Jonei,  Rt. 
272. 


OrlglnatlnK  notioe  —  Motion  for  — 

Trusts— AgreHinent  between  husband  and 
wife  to  line  apart — Payments  to  be  made 
by  husband  to  wife— Debentures  assigned 
to  tmstee  for  securing  payments— Gift  by 
testator  of  several  annuities — No  indica- 
tion that  testator  intended  the  corpus  of 
(he  estste  to  be  encroached  upon  —  An- 
nuities out  ot  income  only  —  To  be  paid 
in  priority— To  be  dealt  with  annually — 
No  annuitant  wbo  failed  to  receive  full 
amount  has  any  claim  against  the  income 
for  any  succeeding  year — Surplus  of  in- 
come for  any  year  may  be  used  in  pay- 
ment of  arrears  during  lean  years.  Incin. 
Re,  562. 

Reildn«ry  elanae — Division  of  resi- 
due among  children  In  proportion  to  lega- 
cies— Alterations  in  amounts  by  codicil — 
Second  codicil  —  Intention  —  Extent  of 
rule.     Hunter,  Re.  5. 


noi. 

Tmats  —  Charitable  — .Creation  of 
bishopric  —  Contingency  —  If  happens — 
Valid  transfer  to  another  charity  —  Alter 
25  year?  —  Rnle  against  perpetuities  — 
Effect  ot  will.     Mountain  Will.  Re,  Sen. 
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